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DISTRICT  COURT  JUDGESHIPS 


TUESDAY,  JANUARY  23,   1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  o'clock  a.m.,  in 
room  2228,  Dirksen  Senate  Office  Building,  Senator  Quentin  N. 
Burdick  (chaii'inan  of  the  subcommittee),  presiding. 

Present:  Senators  Burdick,  and  Hruska. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J.  Weller, 
research  director;  and  Miss  Katliiyn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Since  1950  the  volume  of  cases  filed  in  the  district 
courts  of  the  United  States  has  increased  greatly,  from  92,000  cases  in 
1950  to  145,000  cases  in  1972.  During  this  same  period  the  number  of 
authorized  district  court  judgeships  has  increased  by  182,  from  218  in 
1950,  to  400  m  1972.  Thus,  the  traditional  response  to  increased  case 
filings  has  been  for  the  judicial  branch  to  request  and  for  the  legislative 
branch  to  create  additional  judges. 

As  a  means  of  controlling  the  number  of  new  judgeships,  the  admin- 
istrative office  of  the  U.S.  courts  has  conducted  a  survey  of  the  work- 
loads in  the  district  courts  every  4  j^ears.  This  survey  is  then  considered 
by  the  Judicial  Conference  of  the  United  States,  which  in  turn  makes 
specific  recommendations  to  Congress  for  creation  of  additional  judge- 
ships. The  1968  quadrennial  survey  resulted  in  the  creation  of  61  new 
district  court  judgeships.  This  was  one-third  of  the  total  number  of 
additional  judgeships  created  since  1950.  As  a  result  of  the  recently 
completed  1972  quadrennial  survey,  the  Judicial  Conference  has  rec- 
ommended the  creation  of  an  additional  51  district  court  judgeships. 
Generally  speaking,  these  recommendations  are  based  upon  the  exist- 
ence, in  a  given  district,  of  a  caseload  in  excess  of  the  capacity  of  the 
authorized  judgeship  strength  of  that  particular  district.  This,  then, 
is  the  background  of  the  matter  under  consideration  today  and  in 
future  hearings  to  be  held  by  the  subcommittee. 

However,  it  has  become  increasingly  apparent  that  the  twin  prob- 
lems of  congestion  and  delay  in  our  Federal  courts  cannot  be  solved 
solely  by  an  increase  in  the  number  of  judges.  Recognition  of  the  fact 
that  processing  a  large  volume  of  cases  requires  improved  administra- 
tion led  to  creation  of  a  court  executive  within  each  circuit.  Recognition 
of  the  fact  the  judges  are  required  to  perform  a  variety  of  duties  of 
varying  importance  led  to  the  creation  of  the  position  of  U.S.  magi- 
strate to  handle  minor  criminal  and  certain  procedural  phases  of  both 
criminal  and  civil  litigation.  Recognition  of  the  fact  that  time  and 

(1) 


cost  were  important  ingredients  of  the  judicial  process  led  to  develop- 
ment of  procedures  for  efficiency  in  juror  usage  and  experimentation 
with  six-man  civil  juries.  These  are  but  a  few  of  the  efforts  made  by 
the  judiciary  and  by  Congress,  acting  either  separktely  or  in  concert, 
to  improve  the  efficiency  of  the  judicial  system. 

Despite  some  progress  in  improving  the  machinery  of  the  judicial 
system,  it  seems  to  me  that  more  progress  can  be  made.  Further  im- 
provement can  occur  if  the  judges  will  make  better  use  of  the  tools 
and  machinery  previously  made  available  to  them  by  the  Congress. 
For  example,  in  our  consideration  of  the  magistrate  system  during 
the  last  Congress,  it  was  apparent  that  there  were  too  many  part-time 
magistrates  rather  than  full-time  magistrates.  Also,  some  of  the 
judicial  districts  that  were  experiencing  a  large  increase  in  caseload 
were  failing  to  make  maximum  use  of  magistrates  in  the  processing 
of  ejther  criminal  or  civil  cases.  As  another  example,  we  might  refer 
to  the  long-existing  power  of  the  chief  judge  of  a  circuit  under  28 
U.S.C.  292,  to  temporarily  assign  a  judge  of  one  district  to  serve  in 
another  district.  This  power  of  temporary  assignment  is  designed  to 
give  a  degree  of  flexibility  to  our  judicial  system  and  it  empowers  the 
chief  judge  of  a  circuit  to  equalize  workloads  among  all  the  district 
judges  of  a  circuit. 

The  recommendation  for  an  additional  51  judgeships  focuses  atten- 
tion on  these  areas  of  further  improvement.  In  several  instances, 
Congress  is  asked  to  create  one  or  more  additional  judgeships  in 
district  X  because  that  district  has  a  high  caseload  per  judge.  Yet, 
district  Y,  either  in  the  same  State  or  a  neighboring  State  within  the 
same  circuit,  has  a  very  Ioav  caseload  per  judge.  Also,  in  some  of  the 
districts  wath  a  high  caseload  per  judge  there  are  no,  or  only  a  few, 
full-time  magistrates.  Where  conditions  such  as  these  exist,  it  seems 
reasonable  for  Congress  to  expect  the  judiciary  to  help  itself  before  it 
requests  additional  judge  manpower. 

Thus,  the  task  for  this  subcommittee,  in  this  series  of  hearings,  is  to 
look  thoroughly  into  the  performance  statistics  of  a  given  district 
and,  in  fact,  of  the  overall  administration  and  allocation  of  the  existing 
judgepower  by  the  circuit  authority.  Wliere  a  particular  district  has 
a  low  record  of  performace,  it  should  not  be  rewarded  with  additional 
manpower  even  though  it  has  a  backlog.  However,  if  a  district  with  a 
high  level  of  performance  is  making  a  maximum  use  of  available 
manpower  and  procedures,  and  is  still  unable  to  keep  relatively  cur- 
rent Avith  its  caseload,  then  the  betterment  of  the  judicial  system  would 
seem  to  require  the  Congress  to  furnish  additional  judgeships  for  that 
district.  In  other  words,  achievement  and  performance '  of  a  bench, 
and  not  mere  filings  per  judge,  should  be  the  criteria. 

I  would  now  like  to  call  upon  Senator  Hruska  for  any  comments  he 
might  want  to  make  as  we  ojjen  this  series  of  hearings.  "^y-f^  ' 

Senator  Hrusk.\.  Mr.  Chairman,  I  would  like  to  congratulate  the 
Judicial  Conference  and  also  the  Administrative  Office  for  their  work 
in  this  field  of  canvassing  once  again  the  need  for  additional  judges, 
and  my  congratulations  and  thanks  also  go,  Mr.  Chairman,  to  you  and 
the  staff  because  I  know  of  the  great  amount  of  work  you  have,  put 
into  the  subject  so  far.  And  I  do  not  know  that  either  of  us  will  look 
forward  too  enthusiastically  to  the  important,  but  nevertheless 
grinding  and  tedius,  task  of  questioning  each  of  the  district  judges 
that  come  to  be  heard,  but  that  is  part  of  our  job. 


The  subcommittee,  of  course,  will  explore  the  needs  of  the  district 
courts  on  a  State-by-State  basis.  I  want  to  especially,  Mr.  Chairman, 
express  appreciation  for  the  thoughts  expressed  in  your  opening  state- 
ment with  reference  to  the  necessity  that  each  of  the  districts  try  to 
help  themselves,  and  there  are  certain  tools  available  for  that  pur- 
pose. They  will  be  inquii*ed  into  as  we  go  on,  particularly  in  the  rela- 
tively new  field  of  the  work  of  the  magistrates.  They  had  a  reason  for 
being  created  and  we  would  like  to  see  if  those  reasons  have  been 
justified. 

So,  Mr.  Chairman,  again  I  want  to  express  my  appreciation  and 
tlianks. 

Senator  Burdick.  We  will  now  have  the  pleasure  to  hear  from 
Judge  John  Butzner,  Jr.,  who  is  our  first  witness  before  the  sub- 
committee, and  whose  prepared  statement  will  be  made  a  part  of  the 
record  at  this  point. 

Preparp:d  Statement  op  John   D.  Butzner,  Jr. 

Mr.  Chairman,  Gentlemen:  I  am  John  D.  Butzner,  Jr.,  of  Richmond,  Virginia, 
a  member  of  the  Court  of  Appeals  for  the  Fourth  Circuit  and  chairman  of  the 
Subcommittee  on  Judicial  Statistics.  Other  members  of  the  subcommittee  are 
Ben  C.  Duniway,  San  Francisco,  of  the  Court  of  Appeals  for  the  Ninth  Circuit; 
Wilfred  Feinberg,  New  York,  of  the  Court  of  Appeals  for  the  Second  Circuit; 
Andrew  A.  Caffrey,  Boston,  Chief  Judge  of  the  United  States  District  Court  for 
the  District  of  Massachusetts;  and  Alvin  B.  Rubin,  New  Orleans,  who  serves  on 
the  District  Court  for  the  Eastern  District  of  Louisiana.  At  the  direction  of  the 
Committee  on  Court  Administration,  the  subcommittee  conducted  the  current 
quadrennial  survey  of  the  manpower  needs  of  the  district  courts  and  made  the 
initial  recommendations  for  additional  district  judgeships. 

The  subcommittee  received  requests  for  80  additional  judgeships,  73  of  which 
were  recommended  by  the  circuit  councils.  The  subcommittee  recommended  47 
judgeships,  the  Committee  on  Court  Administration  added  three,  and  the  Judicial 
Conference,  one,  making  a  total  of  51,  which  are  as  follows: 


Massachusetts 4 

New  York,  Northern 1 

New  York,  Eastern 2 

New  Jersey 1 

Virginia,  Eastern 2 

Virginia,  Western 1 

North    Carolina,    Eastern    (con- 
vert temporar\'  to  permanent)  1 

Alabama,  Northern 1 

Alabama,  [Middle 1 

Alabama,  Southern 1 

Florida,  Middle 2 

Florida,  Southern 2 

Georgia,  Northern 2 

Louisiana,  Eastern 2 

Texas,  Northern 3 

Texas,  Eastern 1 


Texas,  Southern 

Texas,  Western 

Tennessee,  Eastern 

Indiana,  Northern 

Indiana,  Southern 

Wisconsin,  Western... 

Minnesota 

Missouri,  Western 

Arizona 

California,  Northern.. 

California,  Eastern 

California,  Southern.. 

California,  Central 

Oregon 

Washington,  Western. 

Kansas 

Oklahoma,  Northern.. 


4 
2 
1 
1 
1 
1 
1 
1 
1 
2 
2 
2 
2 
1 
1 
1 
1 


We  prepared  for  the  quadrennial  survey  by  requesting  the  circuit  councils 
to  furnish  us  information  about  the  need  for  additional  district  judgeships  in 
each  circuit.  After  receiving  responses,  we  asked  the  statistical  division  of  the 
Administrative  Ofhce  to  analyze  each  district  for  which  an  additional  judgeship 
had  been  requested.  This  analysis  showed,  among  other  things,  the  following 
data  per  judgeship:  Current  filings,  weighted  filings,  terminations,  pending  cases, 
trials  and  trial  days,  and,  a  forecast  of  the  district  courts'  filings  in  1976. 

For  the  purpose  of  the  forecast,  the  Administrative  Office  furnished  four 
statistical  projections: 

1.  A  linear  projection  based  on  the  last  six  years  of  data; 

2.  A  linear  projection  based  on  the  last  three  years  of  data; 

3.  A  three-j'ear  moving  average  projection  based  on  the  last  10  j'ears  of 
data;  and 


4.  A  three-j-ear  moving  average  projection  based  on  the  last  six  years  of 
date. 

The  recommendations  of  the  circuit  councils,  the  comments  of  the  chief  judges 
of  the  district  courts,  and  the  statistical  data  prepared  by  the  Administrative 
OiBce  were  furnished  each  member  of  the  subcommittee  for  study  and  appraisal 
during  the  spring  and  early  summer  of  1972.  In  July  1972,  the  subcommittee 
met  for  two  days  to  prepare  its  recommendations.  We  were  assisted  by  INIr. 
Rowland  F.  Kirks,  Director  of  the  Administrative  Office,  and  members  of  his 
staff  from  the  statistical  division. 

Although  the  subcommittee  gave  careful  consideration  to  the  recommendations 
of  the  circuit  councils  and  the  chief  judges,  there  were  some  districts  in  which 
other  factors  were  viewed  as  overriding.  In  general,  the  subcommittee  con- 
sidered that  an  additional  judgeship  should  be  recom.mended  when  the  1976 
projected  filings  per  judgeship  reached  400  or  more,  but  that  no  additional  judge- 
ship would  be  warranted  if  the  1976  projected  filings  fell  below  the  1971  national 
average  of  341  filings.  This  formula,  however,  was  not  applied  inflexibly.  The 
subcommittee  did  not  consider  that  a  new  judgeship  was  justified  simply  because 
the  forecast  showed  that  in  1976  a  district  would  exceed  the  current  average  of 
raw  or  weighted  filings. 

There  were  several  reasons  for  this  decision.  A  number  of  districts  regularly 
terminate  more  cases  than  the  current  average  raw  filings.  Moreover,  it  is  already 
apparent  that  the  magistrates  are  contributing  to  the  efficient  dispatch  of  the 
district  courts'  workload.  Because  the  magistrate  system  has  been  in  operation 
for  only  a  little  more  than  a  j^ear,  we  found  it  impossible  to  say  just  what  percent- 
age of  the  work  created  by  raw  filings  will  be  handled  by  magistrates.  Undoubtedly 
as  experience  with  the  magistrate  system  increases,  statistics  reflecting  their  full 
impact  on  district  court  workloads  will  be  developed.  But  even  with  the  limited 
data  at  our  disposal,  the  important  role  played  by  the  magistrates  furnishes  partial 
justification  for  our  decision  to  keep  recommendations  for  additional  judgeships 
on  the  low  rather  than  the  high  side. 

While  the  subcommittee  took  notice  of  the  number  of  senior  judges,  it  recog- 
nized that  their  services  are  frcquentlj-  oflfset  by  ^•acancies,  and  that  generally 
speaking,  senior  judges  are  most  productive  during  the  first  five  years  after  taking 
senior  status.  Thus,  their  presence  is  not  of  controlling  significance  in  terms  of  the 
four-year  projection  on  which  the  survej^  is  based. 

Copies  of  the  subcommittee's  report  were  furnished  circuit  councils  and  chief 
judges  of  the  district  courts  in  time  for  them  to  seek  review  of  the  .subcommittee's 
recommendations  at  the  next  meeting  of  the  Committee  on  Court  Administration. 

The  document  entitled  "United  States  District  Judgeship  Survey  July  1972" 
contains  the  basic  statistical  data  which  the  subcommittee  considered.  It  also 
sets  forth  the  subcommittee's  recommendations  and  comments  with  respect  to 
each  district  that  was  studied.  I  believe  that  yoiu'  subcommittee  already-  has  copies 
of  this  document.  If  not,  I  am  sure  that  the  Administrative  Office  will  be  glad  to 
furnish  you  with  them.  The  following  table  contains  data  about  the  filings  per 
judgeship,  which  has  been  abstracted  from  that  document. 
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STATEMENT  OF  HON.  JOHN  D.  BUTZNER,  JR.,  JUDGE  OF  U.S.  COURT 
OF  APPEALS,  FOURTH  CIRCUIT,  RICHMOND,  VA.,  CHAIRMAN  OF 
JUDICIAL  CONFERENCE  SUBCOMMITTEE  ON  JUDICIAL  STATIS- 
TICS: ACCOMPANIED  BY  DAVID  COOK,  STATISTICIAN,  ADMINIS- 
TRATIVE OFFICE  OF  U.S.  COURTS 

Judge  BuTzNER.  Thank  you,  Senator  Burdick,  Mr.  Westphal. 

I  am  John  D.  Butzner,  Jr.,  of  Richmond,  Va.,  a  member  of  the 
Court  of  Appeals  for  the  Fourth  Circuit  and  chairman  of  the  Sub- 
committee on  Judicial  Statistics.  Other  members  of  the  subcommittee 
.are  Judge  Ben  C.  Duniway,  vSan  Francisco,  a  member  of  the  Court  of 
Appeals  for  the  Ninth  Circuit;  Wilfred  Feinberg,  New  York,  of  the 
Court  of  Appeals  for  the  Second  Circuit;  Andrew  A.  Caffrej',  Boston, 
'Chief  Judge  of  the  Lnited  States  District  Court  for  the  District  of 
Massachusetts;  and  Alvin  B.  Rubin,  New  Orleans,  who  serves  on  the 
District  Court  for  the  Eastern  District  of  Louisiana.  At  the  direction 
of  the  Committee  on  Court  Administration,  the  subcommittee  con- 
ducted the  current  quadrennial  survej'  of  the  manpower  needs  of  the 
'district  courts  and  made  the  initial  recommendations  for  additional 
district  judgeships. 

The  subcommittee  received  requests  for  80  additional  judgeships, 
73  of  which  were  recommended  by  the  circuit  councils.  The  subcom- 
mittee recommended  47  judgeships,  the  Committee  on  Court  Admin- 
istration added  three,  and  the  Judicial  Conference,  one,  making  a 
total  of  51,  which  are  as  follows: 

Mr.  Chairman,  this  is  set  forth  on  page  2  of  my  statement,  and  with 
your  permission,  I  will  just  move  on  rather  than  read  each  one. 

Senator  Burdick.  The  list  of  districts  will  be  incorporated  at  this 
point  in  the  record. 

Massachusetts  4,  New  York,  Northern,  1;  New  York,  Eastern,  2;  New  Jersey,  1; 
Virginia,  Eastern,  2;  Virginia,  Western,  1;  North  CaroHna,  Eastern,  convert"^one 
temporary  to  permanent;  Alabama,  Northern,  1;  Alabama,  Middle,  1;  Alabama, 
Southern,  1;  Florida,  middle,  2:  Florida,  Southern,  2;  Georgia,  Northern,  2; 
Louisiana,  Eastern,  2 ;  Texas,  Northern,  3 ;  Texas,  Eastern,  1 ;  Texas,  southern,  4 ; 
Texas,  Western,  2;  Tennessee,  Eastern,  1 ;  Indiana,  Northern,  1 ;  Indiana,  Southern, 
1;  Wisconsin,  Western,  1;  Minnesota,  1;  Missouri,  Western,  1;  Arizona,  1;  Cali- 
fornia, Northern,  2;  California,  Eastern,  2;  California,  Southern,  2;  California, 
Central,  2;  Oregon,  1;  Washington,  Western,  1;  Kansas,  1;  Oklahoma,  Northern,  1. 

Judge  Butzner.  We  prepared  for  the  quadrennial  survey  by 
requesting  the  circuit  councils  to  furnish  us  information  about  the 
need  for  additional  district  judgeships  in  each  circuit.  After  recei\dng 
responses,  we  asked  the  statistical  division  of  the  Administrative 
Office  to  analyze  each  district  for  which  an  additional  judgeship  had 
been  requested.  This  analysis  showed,  among  other  things,  the  fol- 
lowing data  per  judgeship: 

Current  filings;  weighted  fihngs;  terminations;  pending  cases; 
trials  and  trial  days;  a  forecast  of  the  district  courts'  filings  in  1976. 

For  the  purpose  of  the  forecast,  the  Administrative  Office  furnished 
four  statistical  projections: 

1.  A  linear  projection  based  on  the  last  6  years  of  data. 

2.  A  linear  projection  based  on  the  last  3  years  of  data. 

3.  A  3-year  moving  average  projection  based  on  the  last  10  years 
of  data. 

4.  A  3-year  moving  average  projection  based  on  the  last  6  years 
of  data. 
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The  recommendations  of  the  circuit  councils,  the  comments  of  the 
chief  judges  of  the  district  courts,  and  the  statistical  data  prepared 
by  the  Administrative  Office  were  furnished  each  member  of  the  sub- 
committee for  study  and  appraisal  during  the  spring  and  early  summer 
of  1972.  In  July  1972,  the  subcommittee  met  for  2  days  to  prepare 
its  recommendations.  We  were  assisted  by  Mr.  Rowland  F,  Kirks, 
Director  of  the  Administrative  Office,  and  members  of  his  staff  from 
the  statistical  division, 

Mr.  Da\4d  Cook,  who  assisted  us,  is  present  today. 

Although  the  subcommittee  gave  careful  consideration  to  the 
recommendations  of  the  circuit  councils  and  the  chief  judges,  there 
were  some  districts  in  which  other  factors  were  viewed  as  overriding. 
In  general,  the  subcommittee  considered  that  an  additional  judgeship 
should  be  recommended  when  the  1976  projected  filings  per  judgeship 
reached  400  or  more,  but  that  no  additional  judgeship  would  be 
warranted  if  the  1976  projected  filings  fell  below  the  1971  national 
average  of  341  fihngs.  This  formula,  however,  was  not  applied  inflexi- 
bly. The  subcommittee  did  not  consider  that  a  new  judgeship  was 
justified  simply  because  the  forecast  showed  that  in  1976  a  district 
would  exceed  the  current  average  of  raw  or  weighted  filings.  There 
were  several  reasons  for  this  decision.  A  number  of  districts  regularly 
terminate  more  cases  than  the  current  average  raw  filings.  Moreover, 
it  is  already  apparent  that  the  magistrates  are  contributing  to  the 
efficient  dispatch  of  the  district  courts'  workload.  Because  the  magis- 
trate system  has  been  in  operation  for  only  a  little  more  than  a  year, 
we  found  it  impossible  to  say  just  wdiat  percentage  of  the  work 
created  by  raw  filings  will  be  handled  by  magistrates.  Undoubtedly 
as  experience  wdth  the  magistrate  system  increases,  statistics  reflecting 
their  full  impact  on  district  court  workloads  \nll  be  developed.  But 
even  with  the  limited  data  at  our  disposal,  the  important  role  played 
by  the  magistrates  furnishes  partial  justification  for  our  decision  to 
keep  recommendations  for  additional  judgeships  on  the  low  rather 
than  the  high  side. 

Wliile  the  subcommittee  took  notice  of  the  number  of  senior  judges, 
it  recognized  that  their  services  are  frequently  offset  hy  vacancies, 
and  that,  generally  speaking,  senior  judges  are  most  productive 
during  the  first  5  years  after  taking  senior  status.  Thus,  their  presence 
is  not  of  controlling  significance  in  terms  of  the  4-year  projection  on 
which  the  survey  is  based. 

Copies  of  the  subcommittee's  report  were  furnished  circuit  councils 
and  chief  judges  of  the  district  courts  in  time  for  them  to  seek  review 
of  the  subcommittee's  recommendations  at  the  next  meeting  of  the 
Committee  on  Court  Administration. 

The  document  entitled  "United  States  District  Judgeship  Survey 
July  1972"  contains  the  basic  statistical  data  which  the  subcommittee 
considered.  It  also  sets  forth  the  subcommittee's  recommendations 
and  comments  with  respect  to  each  district  that  was  studied.  I  believe 
that  your  subcommittee  already  has  copies  of  this  document.  If  not, 
I  am  sure  that  the  Administrative  Office  will  be  glad  to  furnish  you 
with  them. 

Mr.  Chairman,  this  completes  my  statement.  Of  course,  I  will  be 
glad  to  answer  any  questions  that  you  have,  sir. 


Senator  Burdick.  Thank  you,  Judge  Butzner,  for  that  presentation. 
It  will  be  ver}'  helpful  to  us. 
1  do  have  a  few  questions. 

As  I  understand,  the  various  districts  requested  a  total  of  80  new 
jutlgeships,  73  of  which  were  approved  by  the  Circuit  Councils  and 
47  of  which  were  approved  b}-  your  subcommittee  in  the  Judicial 
Conference. 

The  Judicial  Conference,  as  your  statement  shows,  approved  51 
judgeships.  What  were  the  four  judgeships  which  did  not  obtain  the 
approval  of  your  subcommittee? 

Judge  Butzner.  The  northern  district  of  Oklahoma  received 
aiDproval  for  one  additional  judgeship  by  the  Conference.  One  addition- 
al judgeship  was  added  by  the  Committee  on  Court  Administration 
for  California  and  Texas,  and  the  manner  in  which  we  had  allocated 
the  judgeships  in  California  and  Texas  was  changed  slightl}^  by  the 
Committee  on  Court  Administration. 

Senator  Burdick.  I  have  Northern  Oklahoma,  California,  Texas. 
Wliat  would  be  the  fourth  one? 

Judge  Butzner.  The  other  one  was  New  Jersey,  and  actually 
that  is  only  technically  an  additional  judgeship.  It  resulted  from 
an  oversight  by  our  committee.  New  Jersey  had  one  temporary 
judgeship.  They  had  nine  permanent  judgeships  and  a  tenth  tempo- 
rary. We  recognized  that  they  needed  the  10,  but  we  did  not  know 
that  one  of  those  10  had  already  lapsed  through  a  resignation,  and 
so,  essentialh',  New  Jersey's  was  to  bring  it  up  to  10,  so  really,  there 
were  only  three  other  than  that  technicality. 

Senator  Burdick.  As  I  understand  it,  the  recommendations  of 
your  subcommittee  were  based  on  a  standard  of  a  projected  caseload 
of  400  or  more  cases  per  judge  by  the  year  1976.  The  reason  I  ask  this 
about  these  projections  is  that  in  the  last  Congress  Mr.  Eldridge,  of  the 
Federal  Judicial  Center,  told  us  in  effect  that  no  reliable  method  of 
predictmg  the  future  filings  existed  and  that  the  Center  had  com- 
missioned a  study  to  develop  quality  predictions.  Do  jou  feel  that  the 
predictions  your  committee  relied  upon  are  reliable?  ^ 

Judge  Butzner.  Yes.  I  think  that  they  are  helpful  guides.  This  is 
the  first  quadrennial  survey,  I  understand,  in  which  recommendations 
were  based  on  predictions.  Heretofore  the  recommendations  were 
based  on  the  fact  that  the  district  was  alread}'  behind  and  by  the  time 
4  years  went  by,  it  got  even  further  behind. 

We  recognized,  and  the  statistical  experts  drove  this  fact  home,  that 
no  single  method  of  projecting  would  do.  They,  therefore,  prepared 
these  four  projections  and  graphed  each  projection  for  our  use.  We 
had  the  graphs  before  us  as  sho^vn  in  tab  A  of  the  U.S.  district  judge- 
ship survey. 

We  studied  those  projections  and  selected  the  one  that  seemed  to 
be  the  most  appropriate.  Ordinarily  I  would  say  that  was  the  linear 
projection  based  on  the  6-year  data,  but  sometimes  we  found  that  a 
3-year  data  base  was  more  appropriate  and  sometimes  a  moving 
average  base  gave  better  projections. 

Senator  Burdick.  Judge,  did  you  or  your  committee  take  into  full 
consideration  two  factors?  One,  the  groA\dng  usefulness  of  the  magis- 
trate system,  where,  as  the  years  and  months  go  on,  they  \\dll  be  able 
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to  assume  more  of  the  load  and  be  prepared  to  pick  up  some  of  this 
load  3'^ou  project  for  1976.  Was  that  considered? 

Judge  BuTZNER.  Yes,  sir.  We  examined  the  Avork  of  the  magistrates 
for  each  district,  and  at  this  point  I  certainly  want  to  endorse  your 
suggestion  that  more  of  the  magistrates  be  full-time  magistrates.  I 
think  that  can  contribute  a  great  deal  to  handling  the  workload  that 
is  constantly  increasing. 

Senator  Burdick.  What  I  am  trying  to  learn  is,  was  the  projection 
based  upon  what  the  magistrates  are  doing  now  or  what  they  could  be 
doing? 

Judge  BuTZNER.  No,  sir.  We  had  no  data,  I  must  confess,  in  which 
we  could  say  that  the  magistrates  would  perform  a  given  percentage 
of  the  work.  Now,  a  great  deal  of  the  work  that  the  magistrates  are 
performing — the  trials  of  minor  and  petty  offenses — do  not  get  into 
the  statistics  that  we  were  considering. 

Senator  Burdick.  I  think  that  could  be  a  sizable  factor. 

Judge  BuTzNER.  I  agree  with  j^ou,  sir,  and  it  can  be  a  verA'  important 
factor  if  more  of  the  magistrates  in  busy  areas  are  made  full-time 
magistrates,  if  they  are  not  practicing  law,  and  if  they  are  devotmg 
their  full  time  to  the  work  of  the  judiciary. 

Senator  Burdick.  And  the  second  factor,  I  just  wonder  what 
weight  was  given  to  the  increased  efficiency  of  our  courts  through  the 
use  of  Administrators.  Where  a  lot  of  the  administrative  burden  has 
been  taken  off  the  backs  of  the  judges,  there  is  allegedly  more  effi- 
ciency in  the  office,  now  that  we  have  Administrators  in  the  circuits. 

Judge  BuTZNER.  We  took  that  and  also  the  magistrates  into  effect 
in  an  indirect  way  by  putting  up  this  requirement  of  average  filings 
from  where  it  approximately  is  now  341  up  to  400.  I  think  actually 
we  recommended  only  one  or  two  judgeships  where  it  was  below  400 
projected  in  1976.  So  we  are  projecting  what  each  judge  will  be  able 
to  do  from  what  is  being  done  now  on  an  average  of  about  60  more 
cases  per  year. 

Senator  Burdick.  Thank  you. 

If  the  400  cases  in  1976  was  the  basic  criterion,  how  do  you  account 
for  the  fact  that  the  districts  of  Puerto  Rico,  western  Michigan, 
eastern  Arkansas,  middle  Louisiana,  and  western  Oklahoma,  each  with 
a  1972  caseload  in  excess  of  400,  are  not  recommended  for  additional 
judgeships  either  by  your  subcommittee  or  by  the  Judicial  Conference? 

Judge  BuTZNER.  The  Puerto  Rico  court  did  not  receive  the  recom- 
dation  of  the  Circuit  Council  for  the  First  Circuit.  They  thought 
that  with  improved  administration  there,  and  with  the  help  of  visiting, 
judges,  Puerto  Rico  could  make  out. 

We  did  not  recommend  judgeships  where  the  Circuit  Councils  had 
considered  it  and  turned  down  the  recommendation  or  turned  downi 
the  request. 

In  Arkansas  we  looked  at  the  State  as  a  whole.  This  is  a  good 
example,  Senator,  of  a  district  that  has  a  high  caseload  and  right  next 
door  to  it  is  a  district  that  has  a  low  caseload,  and  our  comment  was 
for  eastern  Arkansas,  after  recommending  no  additional  judgeships, 
"The  subcommittee  notes  there  is  sufficient  judge  power  available 
and  the  problem  is  one  of  allocating  resources.  See  the  sheet  for 
Arkansas,  western." 
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Now,  it  is  true  that  in  eastern  Arkansas,  in  1972,  they  had  raw 
filings  of  460.  They  had  the  weighted  filings  of  458,  far  above  the 
national  average.  But  when  you  turn  to  western  Arkansas,  you  find 
that  there  are  two  judgeships  and  that  the  raw  fihngs  are  173  in  1972, 
per  judgeship,  and  their  weighted  filings,  163,  and  we  thought  that 
that  was  a  problem  that  should  be  tackled  bv  the  Circuit  Council  and 
to  move  some  of  the  help  from  one  of  those  district  to  the  other,  and 
you  have  mentioned  that  problem  and  I  fully  endorse  this  commit- 
tee's ai)proach  to  it.  This  is  an  example  of  it. 

Senator  Burdick.  Now,  what  about  middle  Louisiana? 

Judge  BuTZNER.  We  had  no  request  from  middle  Louisiana,  and  we 
certainly  did  not  parcel  out  judgeships  where  we  had  no  request.  We 
had  circulated — circularized  the  Circuit  Councils  and  the  chief  judges 
to  inform  them  this  was  coming  up. 

Senator  Burdick.  Although  the  criteria  you  used  would  entitle 
them  to  an  additional  jiulgeship? 

Judge  BuTZNER.  Yes.  Let  me  think  a  minute.  It  is  a  new  judgeship 
and  that — a  new  district  and  that  possibly 

Senator  Burdick.  It  had  a  caseload  in  excess  of  400? 

Judge  BuTZNER.  Yes,  but  there  are  a  number  of  districts  that  have 
caseloads  in  excess  of  400  and  we  left  a  number  ^^  ith  far  in  excess  of 
400.  Where  we  saw  that  the  judges  were  handling  those  big  caseloads, 
we  realized  that  there  was  something  that  raw  statistics  were  not  show- 
ing, and  we  left  it  that  way. 

For  example — — 

Senator  Burdick.  I  am  just  wondering  if  it  is  a  good  criterion,  be- 
cause the  filings  of  a  case  are  not  the  best  criteria. 

Judge  BuTZNER.  No. 

Senator  Burdick.  You  might  have  400  filmgs  but  only  5  or  10  per- 
cent trials. 

Judge  BuTZNER.  We  took  that  into  consideration;  yes,  sir.  And  in 
some  of  the  districts  where  they  had  high  filings  and  low  trials,  we 
did  not  recommend  additional  judgeships. 

Senator  Burdick.  Did  you  use  the  per  judge  trial  average  as  a  fac- 
tor? Did  you  put  that  into  the  equation? 

Judge  BuTZNER.  Yes  sir. 

Senator  Burdick.  How? 

Judge  BuTZNER.  The  average  trials  per  judgeship  are  44  and  where 
the  trials  were  significantly  lower  than  44,  we  did  not  consider  it  neces- 
sary to  recommend  additional  judgeships. 

Another  important  figure  is  the  terminations.  If  a  district  is  not 
terminating  up  to  national  average,  we  were  not  very  enthusiastic 
about  recommending  a  judgeship. 

Senator  Burdick.  Do  any  of  your  tables  that  we  received  into  evi- 
dence here,  show  the  number  of  trials  in  these  districts? 

Judge  BuTZNER.  Show  the  number  of 

Senator  Burdick.  Cases  that  came  to  trial. 

Judge  BuTZNER.  Yes,  sir.  They  show — in  our  statistical  worksheet 
for  each  district — the  trials  per  judge  and  it  shows  the  trial  days,  not 
the  trial  days  per  judge  but  the  trial  days  for  the  entire  district,  and 
it  shows  where  those  trials  were  conducted.  Some  of  the  districts  are 
plagued  by  a  great  many  places  to  hold  court  and  this  shows  that 
some  of  those  places  received  very  little  business  but  nevertheless  a 
judge  is  required  to  go  there  from  time  to  time. 
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Senator  Burdick.  Would  you  care  to  comment  on  western  Michi- 
? 

Judge  BuTZNER.  We  had  no  request  for  western  Michigan. 

Senator  Burdick.  No  request.  It  might  be  in  the  same  category,  let 
us  say,  as  middle  Louisiana. 

Judge  Butzner.  Yes,  sir. 

Senator  Burdick.  What  about  western  Oklahoma? 

Judge  Butzner.  We  had  no  request  for  westerD  Oklahoma.  The 
Conference,  as  I  mentioned,  added  one  for  northern  Oklahoma. 

Senator  Burdick.  Did  your  committee  determine  what  was  an  ac- 
ceptable number  of  terminations  per  judge?  If  so,  what  number  was 
acceptable? 

Judge  Butzner.  We  considered  primarily  in  that  regard  the  national 
average,  which  is  315  terminations  per  judge,  and  we  did  not  fix  an 
optimum  number  that  each  judge  should  terminate,  but  we  did  con- 
sider that  if  they  were  not  up  to  the  national  average,  they  certainly 
had  a  distance  to  go,  but  simply  that  they  were  at  the  national  average 
did  not  automatically  mean  that  they  would  get  another  judgeship. 
We  looked  at  these  other  factors — trials,  filings. 

Senator  Burdick.  Did  your  committee  determine  what  was  an 
acceptable  number  of  trials  per  judge? 

Judge  Butzner.  Again,  we  looked  to  see  whether  they  were  above 
or  below  the  national  average  and  we  did  not  say  that  each  judge  was 
expected  to  try  so  many  cases  per  year. 

The  trials  are  not  weighted  trials.  That  is,  a  trial  may  take  one  day 
or  part  of  a  day  or  it  may  take  2  or  3  weeks. 

Senator  Burdick.  Did  you  have  an  average  of  trial  days  projected? 

Judgp  Butzner.  No,  we  did  not  have.  We  had  that  by  the  district. 

Senator  Burdick.  Do  you  not  think  that  is  a  very  important 
statistic? 

Judge  Butzner.  Yes,  sir,  I  think  it  is  an  important  statistic. 

Senator  Burdick.  I  think  that  is  the  most  important — how  many 
days  did  each  judge  consume  in  the  trial  of  a  case? 

Judge  Butzner.  That  is  important,  no  question  about  it,  but  it  is 
not  completely  reflected  in  the  statistics  because  a  judge  may  hear 
the  trial  of  a  case,  say  it  is  a  nonjury  case,  a  patent  case,  and  he  may 
spend  far  more  time  in  his  chambers  working  on  a  very  difficult 
opinion  on  this  patent  case  than  he  spends  on  the  bench  hearing  the 
trial. 

Senator  Burdick.  I  understand  that  completely,  but  my  point  is: 
is  that  not  a  better  criterion  than  to  say  that  340  cases  are  filed? 
Does  not  the  trial  of  a  case  have  a  better  bearing  on  the  workload 
than  just  the  filing  of  a  case?  A  case  may  never  come  to  trial;  it  may 
be  dismissed. 

Judge  Butzner.  Yes,  sir,  and  on  a  national  basis  that  pretty  much 
washes  out.  We  had,  of  course,  the  weighted  filings,  which  is  an  index 
prepared  by  the  Administrative  Office  and  recently  updated  by  the 
Judicial  Center  to  classify  a  filing  statistically  according  to  the  proba- 
bility of  its  difficulty.  We  used  that  not  as  a  primary  feature  but  as 
sort  of  a  safety  check. 

Senator  Burdick.  Well,  do  you  think  the  Center  or  someone  can 
provide  this  committee  \nth  a  table  showing  the  trial  days  for  each 
district? 
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Judge  BuTZNER.  We  have  the  trial  days  for  each  district  and  we 
can  certainly  supply  you  with  the  trial  days  per  judgeship  by  simply 
dividing — ]\'Ir.  Cook,  \\'ill  you  send  in  that  data — by  simply  dividing 
the  trial  days  per  district. 

Senator  Burdick.  Can  you  provide  that  for  us? 

Judge  BuTZNER.  Yes,  sir,  we  can,  and  we  will  be  glad  to. 

Senator  Hruska.  Would  the  chairman  yeild?  Is  iiot  that  figure  a 
part  of  each  of  the  reports  that  are  submitted  by  each  judge  to  the 
Committee  on  Statistics? 

Judge  BuTzxER.  Yes,  Senator  Hruska.  That  data  comes  in  and  it  is 
all  available.  We  used  it  in  terms  of  districts.  When  there  was  a  close 
case,  and  we  turned  down  approximately  30  of  these  initial  requests, 
we  would  look  and  see  and  say,  well,  these  fellows  simply  do  not  have 
a  great  number  of  trial  days.  That  was  one  of  the  factors  we  took  into 
consideration,  but  we  did  not  say  that  there  is  an  optimum  number  of 
trials  per  judge  and  I  do  not  think  our  figures  can  give  you  that. 

Senator  Burdick.  But  if 

Judge  BuTZNER.  We  can  give  you  an  average. 

Senator  Burdick.  If  you  mil  supply  them,  we  will  have  something 
before  us  here. 

Judge  BuTZNER.  Yes,  sir,  we  will  be  glad  to.  Senator. 

Senator  Burdick.  I  tliink  I  have  gotten  into  this  question  but  I  will 
restate  it.  Do  you  agree  that  achievement  or  performance  is  a  better 
test  than  the  mere  filings  per  judge? 

Judge  BuTZNER.  Yes.  We  looked  into  terminations  per  judgeship 
and  \\  e  turned  down  some  that  are  clamoring  for  judgeships  now 
because  they  were  not  up  to  the  national  average  for  terminations  per 
judgeship. 

Now,  again,  we  did  not  take  Judge  X  by  name  and  say,  well,  he  is  in 
such-and-such  a  district  and  he  is  terminating  so  many  and  Judge  Y  is 
in  another  district  and  he  is  terminating  so  many  and,  therefore. 
Judge  Y  needs  help  and  Judge  X  does  not.  Many  of  these  are  multiple 
judgeships,  and  I  am  sure  within  the  districts  some  judges  are  termi- 
nating more  cases  than  other  judges,  and  partially  that  is  a  matter  of 
work  and  partially  it  is  the  luck  of  a  draw. 

If  a  judge  gets  a  case  that  takes  him  weeks  to  try  and  his  colleague 
is  disposing  of  a  number  of  personal  injmy  cases  by  settlement  and  by 
quick  trials,  it  does  make  a  difference.  It  should  not  reflect  on  the 
various  judges,  though. 

Senator  Burdick.  Just  for  my  information,  what  is  considered  a 
filing?  Is  the  filing  of  a  writ  of  habeas  corpus  a  filing? 

Judge  BuTZNER.  Yes,  sir,  and  a  filing  of  a  writ  of  habeas  corpus  can 
take  a  good  deal  of  time.  Of  course,  that  is  worked  into  the  weighted 
fihrgs,  but,  for  instance,  a  filing  of  an  automobile  accident  case  of 
which  there  are  thousands  is  considered  a  filing  but  an  automobile 
accident  case  will  settle  out.  A  writ  of  habeas  corpus  will  not  settle  out. 

Senator  Burdick.  Yes;  but  under  our  new  system  it  is  my  informa- 
tion that  I  gleaned  from  the  hearings  on  the  magistrates  that  the 
magistrates  are  assuming  a  lot  of  screening  of  the  habeas  corpus 
petitions. 

Judge  BuTZNER.  They  are,  sir,  and  it  is  a  big  help,  but  those — I  am 
not  in  a  district  court  any  more.  I  formerl}-  was  a  district  judge.  But  I 
understand  just  from  talking  among  my  colleagues  that  the  magis- 
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trates  who  are  not  full  time  are  not  contributing  as  much  in  this 
regard,  and  that  stands  to  reason.  They  are  taking  their  time  with  the 
trial  of  these  petty  offenses. 

Senator  Burdick.  Being  chairman  of  the  Penitentiary  Subcom- 
mittee and  having  gone  into  this  matter  of  penitentiaries  quite  a  bit, 
we  have  discovered  that  there  is  a  heavy  volume  of  filings  of  petitions 
for  habeas  corpvis  and  a  heavy  percentage  are  without  merit.  So  a  lot  of 
them  could  be  screened  or  disposed  of,  I  suppose,  b}'  these  magistrates? 

Judge  BuTZNER.  Yes,  sir.  They  can  sift  through  the  papers  and 
present  their  recommendations  to  the  district  judge.  I  think — I  cannot 
speak  authoritativeh'  on  this,  but  I  think  two  of  the  circuits  have  said 
that  the  final  determination  mvist  be  made  bj^  the  district  judge. 

vSenator  Burdick.  How  many  filings  are  there  of  the  nature  of  the 
writs  of  habeas  corpus?  Ai"e  there  any  other  summary  filings  of  any 
kind  that  you  determine  to  be  filings?  An}'  motions  or  anything  like 
that  that  are  called  filings? 

Judge  BuTZNER.  I  would  sa}'  the  great  class  of  cases  that  handle 
themselves  are  the  automobile  accident  cases.  In  Massachusetts  we 
found  that  there  was  a  peculiar  type  of  filing  up  there  for  perishable 
interstate  shipment  claims.  Again,  I  am  not  sure  of  the  details.  And 
that  inflated  their  filings.  We  took  that  into  consideration  and  ended 
up  with  Massachusetts,  although  we  recommended  some  additional 
judges  up  there,  four  additional  judgeships,  they  still  will  have  filings 
of  676  per  judgeship. 

In  Louisiana,  eastern  district  of  Louisiana,  we  ended  up  with  475 
filings  per  judgeship  and  in  the  western  district  of  Louisiana,  458 
filings  per  judgeship  I  understand  they  have  a  great  many  filings  that 
are  settled  out.  We  took  those  into  consideration. 

Senator  Burdick.  I  understand  also  that  there  have  been  quite 
a  few  selective  service  violations  which  you  call  filings. 

Judge  BuTZNER.  Yes,  sir. 

wSenator  Burdick.  Probably  recorded  as  criminal  filings? 

Judge  BuTZNER.  Yes,  sir. 

Senator  Burdick.  And  if  peace  comes,  as  we  all  hope  it  comes 
very,  very  soon 

Judge  BuTZNER.  We  do. 

Senator  Burdick  [continuingl.  That  workload  should  drop  drasti- 
cally. 

Judge  BuTZNER.  Yes,  sir,  but  I  do  not  see  any  real  leveling  off  of 
criminal  cases.  While  those  cases  have  been  important  and  while  they 
presumably  will  level  oft'  or  disappear,  I  suspect  other  criminal  cases 
will  take  their  place. 

Senator  Burdick.  Do  you  agree  that  the  judiciary  should  make  an 
effort  to  equalize  the  workload  of  all  400  judges  in  the  district  court 
system?  You  mentioned  equalizing  between  one  section  of  one  State 
and  another  section.  What  about  a  little  wider  area? 

Judge  BuTZNER.  Yes,  sir.  There  is  already  a  system  set  up  for  inter- 
circuit  assignments.  I  am  sure  you  are  aware  of  the  Intercircuit 
Assignment  Committee  of  which  Judge  Harper  is  the  chairman.  We 
took  that  into  consideration. 

For  example,  in  Maine,  where  there  is  only  one  judge,  and  a  very 
able  judge,  very  busy  judge,  there  was  a  request  for  an  additional 
judgeship.  We  left  Maine  without  an  additional  judgeship,  and  with  a 
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projection  of  400  cases  per  judge.  We  thought  that  help  could  possibly 
come  from  Massachusetts.  Judge  Friendly  specifically  wrote  us  that 
if  judges  were  recommended  for  the  eastern  district  of  New  York, 
which  is  just  across  the  river  from  the  southern  district  of  New  York, 
they  would  not  ask  for  any  for  the  southern  district,  and  they  would 
expect  if  things  got  crowdetl  in  the  southern  district  to  see  if  they 
could  not  draw  some  from  the  eastern  district. 

We  recognized  in  Iowa  that  an  allocation  of  the  workload  would 
help,  and  I  heartily  recommend  what  this  committee  think  about  that. 

Senator  Burdick.  Judge  Butzner,  you  are  a  circuit  judge  but  do 
you  have  an  opinion  as  to  whether  underworked  district  judges 
should  be  temporarily  assigned  in  service  for  other  districts  or  called 
up  for  service  on  the  circuit  court? 

Judge  Butzner.  I  think  both  should  be  done,  sir. 

Senator  Burdick.  I  see.  I  believe  Senator  Hruska  has  a  few  questions 

Senator  Hruska.  Would  you  agree.  Your  Honor,  that  any  statistical 
analysis  should  be  supplemented  by  personal  testimony  of  the  district 
judges  in  an  effort  to  justify  either  the  findings  of  the  administrative 
Office  or  the  judicial  conference  or  to  reject  the  recommendation  of 
that  office,  and  proceed  on  a  dift'erent  line? 

Judge  Butzner.  Yes,  Senator  Hruska.  The  figures  cannot  tell  the 
whole  storj'".  Wliile  we  are  one  nation  and  each  district  operates  under 
the  same  laws,  business  is  different  in  the  various  districts.  For 
example,  the  coalfields  are  anticipating  a  great  many  filings  arising 
out  of  the  black  lung  legislation.  Wliether  that  will  occur  or  not  we  do 
not  know.  But,  of  course,  that  is  going  to  be  a  different  type  of  business 
than  some  other  district  has. 

I  mentioned  the  differences  in  Boston,  IMass.,  the  District  of 
Massachusetts,  and  differences  in  Louisiana.  So  I  tliink  it  is  important 
that  each  district  come  forward. 

Senator  Hruska.  Now,  in  your  projections  here,  and  in  your  recom- 
mendations, you  have  different  weighting  factors.  Have  you  or  do 
you  take  into  consideration  or  into  account  any  projected  increase 
in  the  eflSciency  of  the  district  courts  due  to  some  of  the  tools,  addition- 
al tools,  that  they  have  been  given? 

Judge  Butzner.  Yes,  sir.  We  did  take  that  into  consideration. 
We  are  seeking  to  raise  the  average  disi)ositions  in  each  district, 
and  we  did  not  recommend  judgeships  where  they  are  along  the  aver- 
age line  now.  We  think  that  the  average  can  go  up. 

Senator  Hruska.  Now,  I  have  before  me  this  exhibit  No.  1,  which 
pertains  to  the  District  of  Minnesota,  and,  of  course,  there  is  an 
enumeration  of  the  trial  days  in  the  several  cities  in  which  court  was 
held — Minneapolis,  St.  Paul,  and  Duluth. 

My  question  is  this.  What  is  a  trial  day?  What  constitutes  a 
trial  day? 

Judge  Butzner.  Mr.  Cook  can  answer  that. 

Senator  Hruska.  Fine. 

Judge  Butzner.  He  is  a  statistician  and  they  have  a  technical 
definition  for  a  trial  day  that  they  put  into  the  statistics. 

Senator  Hruska.  We  would  Uke  to  have  it  m  lay  language.  Let 
us  not  get  too  technical. 

Mr.  Cook.  OK.  A  trial  day  is  any  trial  which  lasts  at  least  5  hours. 

Senator  Hruska.  At  least  what? 
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Mr.  Cook.  Five  hours.  That  is  considered 

Senator  Hruska.  Now,  could  that  trial  day  of  a  total  of  at  least 
5  hours  be  composed  of  maybe  dispositive  motions  or  motions  for 
rehearing  or  motions  on  the  evidence  or  other  matters,  collateral 
matters  to  the  actual  trial  itself? 

Mr.  Cook.  Well,  the  information  that  we  collect  on  trials  is  only  on 
trial  matters 

Senator  Hruska.  I  see. 

Mr.  Cook  [continuing].  And  the  hours  that  are  reported  to  our 
office  are  reported  onh'^  on  matters  relating  to  the  trial  or  the  trials 
themselves. 

Senator  Hruska.  So  that  if  a  court  has  a  motion  day  and  sits 
there  for  3  hours  in  the  morning  and  a  couple  in  the  afternoon  dis- 
posing of  motions,  is  that  a  trial  day? 

Mr.  Cook.  No,  sir. 

Senator  Hruska.  It  is  not? 

Mr.  Cook.  No,  sir. 

Senator  Hruska.  It  is  a  trial  da}'? 

Mr.  Cook.  No,  sir.  It  is  not  a  trial  da3\ 

Senator  Hruska.  It  is  not  a  trial  day. 

Senator  Burdick.  Even  though  they  consume  5  hours? 

Mr.  Cook.  Yes,  sir,  right.  We  do  collect  additional  information  on 
motions  and  other  types  of  hearings  which  is  just  a  general  collec- 
tion of  time  spent  in  the  courtroom  on  other  matters,  but  that  is  not 
included  in  the  information  on  trial  days. 

Senator  Hruska.  Well,  many  courts  sit  on  Monday,  for  example, 
on  motions,  and  then  Friday  they  reserve,  many  of  them,  for  sen- 
tencing. Any  time  spent  in  that  fashion  on  either  Monday  or  Friday 
is  not  included  in  the  tabulation  of  trial  days,  is  that  correct? 

Mr.  Cook,  Yes,  sir.  I  think  so.  I  cannot  say  definitely.  I  can  check 
with  our  people  who  collect  that  information  and 

Senator  Hru.ska.  Well,  if  you  would  like  to  check  on  that  and 
furnish  a  more  definite  answer 

Mr.  Cook.  Yes,  sir. 

Senator  Hruska.  Wliat  we  would  like  to  know,  what  this  Senator 
would  like  to  know,  is  just  what  these  statistics  mean.  I  take  it,  from 
what  you  have  said  so  far,  that  a  trial  day  is  when  the  judge  is  en- 
gaged in  taking  testimony,  sitting  on  the  bench  with  the  trial  in  the 
court,  or  having  a  jury  in  the  box  and  ^vitnesses  coming  before  liim 
and  arguments  being  made.  That  type  of  work  constitutes  a  trial  day? 

Mr.  Cook.  Yes,  sir. 

Senator  Hruska.  If  it  is  5  hours  or  more. 

Mr.  Cook.  That  is  my  understanding,  but  I  will  check  on  that  to 
make  absolutely  sure  about  it. 

Senator  Hruska,  I  msh  you  would,  and  then  if  you  wish  to  insert 
it  in  the  record  at  a  convenient  spot  with  such  narrative  as  you  want 
to,  it  would  be  appreciated, 

Mr,  Cook.  Fine. 

Senator  Hruska,  Mr.  Chairman,  that  is  all  the  questions  I  have 
at  this  time. 

Senator  Burdick,  The  staff  would  like  to  ask  a  few  technical 
questions, 

Mr,  Westphal.  Thank  vou. 
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Right  on  this  point  that  Senator  Hriiska  was  inquiring  into,  Mr. 
Cook,  on  this  matter  of  what  constitutes  a  trial  day,  you  \\all  recall 
your  office  furnished  the  committee  staff  a  table  entitled  "Places  of 
Holding  United  States  District  Court." 

Mr.  Cook.  Yes,  su*. 

Mr.  Westphal.  And  vou  furnished  that  for  1972,  1970,  1969,  and 
1968. 

Are  you  famikar  with  the  preparation  of  that  particular  table? 

Mr.  Cook.  I  know  of  that  table  but  I  was  not  involved  in  preparing 
it.  So  I  am  not  familiar  with  all  the  particulars  that  went  into  the 
preparation  of  that  table. 

Mr.  Westphal.  I  thmk  this  is  one  thmg  that  will  have  to  be  cleared 
up,  because  it  is  my  understanding  that  that  table  that  I  have  just 
referred  to  is  prepared  from  records  which  keep  track  of  the  number 
of  days,  or  keep  track  of  each  day,  m  which  a  Federal  courtroom  is  in 
use,  and  that  if  the  courtroom  is  in  use  part  of  that  day,  it  is  treated 
as  bemg  a  trial  day  for  this  particular  table  that  I  have  mentioned. 

Are  you  familiar  with  that  kind  of  concept  of  keeping  track  of 
records? 

Mr.  Cook.  I  am  not  sure  I  understand  exactly  what  you  are  saving 
:Mr.  Westphal. 

Mr.  Westphal.  It  is  my  information  that  the  Administrative 
Office  assembles  data  showing  each  day  in  which  a  Federal  courtroom 
in  a  particular  location  is  in  use  for  any  purpose  by  the  Federal  Judi- 
ciary. So  that  if,  for  example,  the  judge  on  Friday  were  to  come  in  and 
sentence  one  defendant  at  10  o'clock  in  the  morning  and  the  sentenc- 
ing is  thi-ough  at  10:30,  that  half  hour  period  would  appear  on  this 
other  table  as  a  day  in  which  that  courtroom  was  in  use. 

Are  you  familiar  with  that  kind  of  data  that  is  assembled  by  the 
Administrative  Office? 

Mr.  Cook.  Somewhat,  but  that,  like  the  information  on  trial  days — 
the  mformation  on  trial  days  comes  from  the  same  gathering  of  data 
that  places  of  holding  court  comes  from,  and  as  far  as  courtrooms  being 
used,  again,  I  am  not  sure  whether — each  time  a  courtroom  is  used 
regardless  of  the  purpose — that  information  is  collected  or  not. 

Mr.  Westphal.  Well,  now,  the  next  question  is:  in  this  table  that 
3'ou  have  furnished  us  separately,  which  shows  trial  days  and  the 
the  number  of  trials,  and  each  place  of  holding  court  within  each  of 
the  districts,  are  the  trial  days  sliown  there  the  same  as  the  trial  daj'^s 
sliown  in  the  exhibit  for  each  of  these  districts  that  was  prepared  for 
consideration  m  this  quadrennial  survey  of  1972? 

Mr.  Cook.  Yes,  sir.  That  information  is  the  same. 

Mr.  Westphal.  It  is  the  same? 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  All  right.  Then,  all  we  need  determine  is  whether 
you  were  accurate  in  yonr  previous  testimony  when  you  told  us 
that — for  example,  if  the  judge  is  sitting  on  the  bench  in  his  courtroom 
on  the  so-called  motion  da}-,  and  hears  motions  for  5  hours  or  for  3 
hours  on  a  particular  day — that  is  treated  as  a  trial  day  as  you  have 
shown  it  in  your  compilation  for  the  quadrennial  survey. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  Now,  would  you  endeavor  to  do  some  further 
checking  into  this  definition  of  trial  day? 
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Mr.  Cook.  We  certainh^  will. 

Mr.  Westphal.  And  advise  Senator  Burdick,  the  chairman  of  the 
subcommittee,  what  your  further  inquiry-  reveals? 

Mr.  Cook.   Yes,  sir,  I  certainly  will. 

Mr.  Westphal.  If  1  could,  then,  address  my  questions  to  Judge 
Butzner.  Judge  Butzner,  you  have  indicated  that  the  recommendations 
now  made  by  the  Judicial  Conference  for  the  additional  51  judgeships 
are  based  on  the  1972  quadrennial  survey;  is  that  correct? 

Judge  Butzner.   Yes,  sir. 

Mr.  Westphal.  I  think  I  am  correct  in  stating  that  the  first  c^uad- 
renuial  survev  was  made  for  the  year  1964,  the  second  one  was  made 
for  the  3'^ear  1968,  and  this  current  one,  then,  is  the  third  quadrennial 
survey.  Is  that  your  understanding? 

Judge  BuTzxER.  That  is  my  understanding;  yes,  sir. 

Mr.  Westphal.  You  have  already  told  us  that  this  is  the  first  of 
these  quadrennial  surv^eys  in  which  the  recommendations  of  the  Judi- 
cial Conference  were  based  upon  so-called  projections  of  caseload 
rather  than  based  upon  actual  caseload. 

Judge  BuTzxER.  Yes,  sir.  I  did  not  participate  in  any  of  the  others, 
but  it  is  m}'  understanding  this  is  the  first  time  that  has  been  done. 

Mr.  Westphal.  Well,  following  the  1968  recommendations,  Judge 
Harvey  Johnson  and  Judge  Biggs,  who  I  assume  at  that  time — one  was 
chairman  of  the  committee  on  court  administration  and  the  other  was 
the  chairman  of  the  committee  that  you  are  now  chairman  of? 

Judge  Butzner.  That  is  correct,  sir. 

Mr.  Westphal.  They  appeared  in  a  hearing  before  this  same  sub- 
committee under  Senator  Tj^dings'  chairmanship  and  they  explained 
in  their  testimony  at  that  time  that  the  recommendations  made  in  the 
1964  and  1968  quadrennial  surveys  disregarded  projections  and  were 
based  on  the  actual  need  of  the  districts  for  additional  manpower  at 
that  particular  time  as  indicated  in  that  survey. 

Now,  assuming  that  to  be  true,  this  then  does  mean,  as  you  have 
testified,  that  the  1972  survey  is  the  first  one  upon  which  the  recom- 
mendations were  based  upon  projections. 

Judge  Butzxer.   Yes,  sir. 

Mr.  Westphal.  vSo  that  I  think  it  becomes  important  for  the  sub- 
committee to  understand  just  a  little  more  detail  as  to  the  nature  of 
the  projection  basis  here.  You  have  explained  that  the  Administrative 
Office  statistical  department  worked  up  four  different  methods  of  pro- 
jections, the  6-year  linear,  the  3-year  linear,  the  6-3^ear  moving  average 
and  a  different  moving  average. 

Judge  Butzxer.   Yes;  3  year  moving  average. 

Mr.  Westphal.  Now,  without  going  into  any  technical  detail  on 
what  composes  each  of  those  averages,  and  perhaps  I  could  ask  Mr. 
Cook  some  of  those  questions  later,  you  have  said  that  basically  3'our 
committee  followed  the  projection  No.  1  in  arriving  at  a  decision  as  to 
whether  it  would  or  would  not  recommend  a  judgeship  for  a  district. 
Is  that  true? 

Judge  Butzxer.  I  think  probably  in  the  majority  of  times  that 
would  be  true,  but  the  work  sheet  shows  which  of  those  projections  we 
thought  was  most  appropriate  for  that  district.  Some  of  the  distiicts 
were  rather  erratic  and  in  those  cases  a  moving  average  was  used. 
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Mr.  Westphal.  Now,  ])rojertion  No.  1,  which  was  used  most  fre- 
quently by  your  committee,  is  Ihe  average  based  upon  a  linear  pro- 
jection of  the  number  of  filings  in  the  last  6  years  prior  to  the  date  of 
the  survey;  is  that  correct? 

Judge  BuTzxER.  Yes,  sir. 

Mr.  Westphal.  A  second  projection  was  made  based  upon  the 
number  of  filings  during  the  last  previous  3  years.  Is  that  correct? 

Judge  BuTzxER.  Yes,  sir;  because  in  some  districts  the  work  seemed 
to  be  increasing  much  faster  than  in  other  parts  of  the  country. 

Mr.  Westphal.  Now,  as  far  as  reliability  is  concerned,  in  your 
opinion,  is  the  6-year  average  or  the  3-3'ear  average — not  average, 
but  the  6-year  projection  or  the  3-year  projection — most  reliable? 

Judge  BuTZNER.  Well,  most  of  the  time  we  felt  that  the  6-3^ear  pro- 
jection was  the  most  reliable. 

Mr.  Westphal.  Now,  I  note  in  reviewing  the  records  for  all  the 
districts  that  are  involved  that  in  some  ten  instances  out  of  the  33 
districts  that  are  involved,  your  committee  did  not  use  the  6-3"ear 
average,  but  did  use  one  of  the  other  projections.  For  example,  in 
Alabama,  Middle,  under  the  6-year  average  you  come  up  with  a  pro- 
jection of  a  caseload  of  365  for  the  1976  date,  but  your  committee  did 
not  use  that  projection.  Rather,  you  used  projection  No.  2,  which  is 
the  3-year  projection  and  you  projected  a  caseload  in  1976  of  420. 

Wliy  in  the  case  of  Alabama,  Middle,  did  3^ou  reject  the  first  pro- 
jection, which  would  put  them  below  your  criterion  of  400  and  elect 
to  use  the  second  project,  which  j)ut  them  above  your  criterion? 

Judge  Butzner.  You  will  notice  on  the  graph — do  you  have  it 
before  you — a  cross  or  an  X  for  the  1972  projection.  I  might  say  that 
at  the  time  we  made  the  1972 — used  the  1972  figures,  they  were  not 
all  in  because  we  were  working  in  the  last  half  of  fiscal  1972  when  we 
were  doing  this.  So  we  used  what  data  we  had  up  to  that  time  and 
converted  it  into  a  yearly  figure. 

In  Alabama,  Middle,  the  1972  figures  were  much,  much  higher  than 
any  of  the  others  as  indicated  b}^  that  X,  and  because  their  work  was 
going  up  as  far  as  the  statistics  showed  much  faster  than  it  had  in 
prior  years,  in  recent  vears  it  was  increasing  at  a  faster  rate,  we  thought 
a  3-3^ear  average  would  take  it — would  be  considered. 

I  must  say  in  this,  and  I  do  not  mean  to  pass  the  buck — we  were 
guided — we  had  three  statisticians  who  had  worked  these  up  and 
each  time  we  would  ask  them  their  reasons  for  it,  and  I  must  say  I  am 
echoing  what  I  was  told  because  I  am  not  a  statistician. 

Mr.  Westphal.  Well,  Alabama,  Middle,  in  1972,  that  was  the 
first  and  only  year  in  the  prior  5  years  in  which  they  had  had  a  sizable 
jump,  so  in  effect  your  decision  to  use  projection  No.  2  as  more  reliable 
than  No.  1  really  means  that  your  committee  gave  undue  weight  to 
just  a  1-year  filing  of  cases.  Is  that  not  true? 

Judge  Butzxer.  Well,  taking  the  moving  average,  they  were 
pushing  up  to  395,  which  is  pretty  close  to  the  400  figure.  We  consid- 
ered that,  but  I  must  say  the  formula  we  selected  was  projection  2. 

Mr.  Westphal.  Which  was  the  highest  of  all  four  of  the  projections. 

Judge  Butzxer.  Which  was  the  highest  of  all  four.  Now,  I  do  not 
think  that  we  did  that  in  every  district  by  any  means,  but  we  did 
where  there  was  that  great  fluctuation. 
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We  also  took  into  consideration  in  Alabama  that  the  judges  do\vTi 
there  were  terminating — as  against  the  national  average — -they  were 
terminating  418  cases  in  1972,  against  a  national  average  of  315. 
And  we  thought  that  they  were  actually  right  at  the  top  of  the  ter- 
minations and  how  much  leeway  there  was  was  problematical.  They 
had  more  trials  per  judge  than  the  national  average,  and  their  weighted 
caseload  per  judge  as  a  national  average  of  307,  they  were  up  to  410, 
an  increase  of  over  100. 

Mr.  Westphal.  We  can  go  into  the  Alabama  situation  when  the 
chief  judge  from  Alabama  is  here. 

Judge  BuTZNER.  Yes,  sir. 

Mr.  Westphal.  But  I  was  just  curious  as  to  why  you  chose  be- 
tween a  lower  projection  under  the  6-year  average,  which  you  con- 
cede is  more  reliable.  In  the  case  of  Alabama,  Middle,  you  based 
your  recommendation  on  a  3-year  average  which  gives  undue  weight 
to  the  one  year  in  which  they  had  very  high  filings. 

Judge  BuTZNER.  Well,  the  only  explanation  we  have  is  that  they 
seemed  to  be  going  up  awfully  fast. 

Mr.  Westphal.  Now,  as  I  recall  your  statement,  you  said  that  if, 
according  to  the  1976  projection,  a  district  were  to  have  a  caseload 
of  400  cases — case  filings  of  400  per  judge — that  it  was  generally 
deemed  to  be  a  district  where  additional  judge  power  was  needed. 

Judge  Butzner.  Yes,  sir. 

Mr.  Westphal.  And  that  if  a  district  on  those  projections  fell 
below  341  filings  for  1976,  that  it  was  not  given  consideration  for  an 
additional  judgeship. 

eTudge  Butzner.  Yes,  sir.  That  was  the  general  rule  we  followed. 

Mr.  Westphal.  Now,  then,  how  did  your  committee  arrive  at 
the  figure  of  400  filings  per  judgeship  as  being  the  criterion? 

Judge  Butzner.  There  is  no  definite  way  that  we  can  say  what  is 
the  optimum  or  the  proper  number  of  cases  that  a  district  judgeship 
should  handle.  Several  A^ears  ago  I  asked  the  judicial  center  if  they 
could  find  that  out  for  us.  When  you  hit  a  level,  does  it  trigger  the  need 
for  a  new  judge,  and  when  did  it  sun  ply  show  that  the  work  was  not 
propertly  being  handled?  They  got  some  experts  in  to  look  at  it  and 
they  said  the  figures  just  were  not  in  the  computer  to  tell  that. 

So  we  worked  on  that  basis — it  is  not  strictly  a  scientific  basis— but 
we  looked  to  terminations  and  to  what  various  courts  were  doing  with 
terminations,  and  again  we  realized  that  the  average  is  brought 
down  by  districts  that  are  not  working  at  full  capacity.  The  national 
average  for  terminations  was  315,  and  we  figured  that  it  could  be 
increased  considerably.  And,  of  course,  we  want  to  match  filings  with 
termmations. 

Mr.  Westphal.  I  think  my  question  is  more  this,  Judge  Butzner. 
Wliy  did  3'ou  select  400  rather  than  350  or  450? 

Judge  Butzner.  There  is  not  any  absolute  answer,  just  that  we 
thought  we  could  bring  up  the  terminations  per  judgeship  far  more 
than  they  are  now  with  the  other  tools  that  have  been  handed  to 
judges,  such  as  the  magistrates  and  the  executives  and  that  type  of 
thing. 

Mr.  Westphal.  Now 

Judge  Butzner.  If  we  guessed  wrong,  we  are  going  to  have  a  big 
backlog  of  cases. 
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Sonalor  Burdick.  I  would  like  to  ask  a  question  at  this  point, 
Jud^e.  In  other  words,  if  there  were  340  filings,  there  would  be  no 
judge.  If  there  were  400,  there  would  be  an  additional  judge? 

Judge  BuTZNER.  No.  We  did  not  follow  it.  As  you  go  through  this 
sheet,  this  table  which  is  attached  to  ni}^  statement,  which  summarizes 
all  of  this  in  terms  of  filings,  we  could  not  follow  it  just  that  automati- 
cally. It  would  have  been  nice  if  we  could  have  done  it,  but  we  had  to 
take  into  consideration  these  other  figures  besides  filings.  We  had  to 
take  into 

Senator  Burdick.  I  am  glad  to  hear  that,  because  under  this  formula 
the  district  that  had  the  350  filings  would  have  more  trial  dates  than 
the  one  with  the  400.  In  other  words  you  might  have  a  lower  number  of 
filings  and  a  higher  number  of  trial  days. 

Judge  BuTZNER.  Yes,  sir. 

vSenator  Burdick.  Is  that  not  possible? 

Judge  BuTZNER.  Yes,  sir;  but  we  tried  to  take  into  consideration 
the  number  of  trial  days. 

Senator  Burdick.  So  you  did  not  use  just  this  one  criterion. 

Judge  BuTZNER.  No,  sir. 

Mr.  Westphal.  Judge  Butzner,  in  our  consideration  of  the  statistics 
relating  to  all  33  of  these  districts  that  are  involved,  we  invariably  find 
that  these  districts,  in  the  civil  area,  have  anywhere  from  88  to  95 
percent  of  their  cases  terminated  by  settlement,  without  the  need  of 
any  trial  at  all.  In  the  criminal  area.  I  think  that  figure  will  be  85  per- 
cent. It  will  vary  again  from  district  to  district.  But  85  percent  of  the 
criminal  cases  are  terminated  by  dismissal  or  by  plea  and  without  the 
necessity  of  a  trial.  So  that  if  we — ^for  the  sake  of  making  the  point — if 
we  take  the  figure  of  90  percent  of  filings  being  terminated  without  the 
necessity  of  trial,  and  if  we  apply  that  to  this  criterion  of  400  fiUngs  per 
judge,  that  means  that  360  of  those  cases  are  going  to  settle,  leaving  40 
of  them  to  be  tried  by  the  judge.  Is  that  correct?  Is  the  mathematics 
correct? 

Judge  Butzner.  Yes,  sir. 

Mr.  Westphal.  And,  of  course,  40  trials  per  judge  is  less  than  the 
national  average  of  47  per  judge. 

Judge  Butzner.  Yes,  sir. 

Mr.  Westphal.  So  that  really,  it  seems  as  we  look  at  that  or  analyze 
that  part  of  your  projection  that  what  the  400  projection  means  is  that 
you  are  projecting  a  smaller  trial  load  for  the  judge  than  what  the 
judges  on  the  average  throughout  the  Nation  are  performing. 

Judge  Butzner.  I  cannot  refute  your  statistics.  That  is  true.  Of 
course,  the  cases,  if  I  may  interject,  the  cases  just  do  not  settle  by 
themselves.  Many  cases  require  extensive  pretrial  conference.  They 
require  rulings  on  depositions  and  the  admission  of  evidence  and  that 
type  of  thino:. 

Senator  Burdick.  May  I  impose  a  question  at  this  point,  Judge? 
That  is  the  new  job  for  the  magistrates.  I  understand  they  are  going  to 
take  over  some  pretrial  and  some  depositions  too. 

Judge  Butzner.  Yes,  sir;  they  will,  and  that  can  help  but  at  the 
time  we  were  working  on  this,  they  had  not  gotten  into  that  in  many 
of  the  districts. 

Senator  Burdick.  I  see.  So  if  this  magistrate  system  does  develop  as 
we  think  it  will,  it  will  be  a  great  help. 
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Judge  BuTZNER.  It  will  be  a  great  help. 

Mr.  Westphal.  This  national  average  of  47  trials  per  judge,  which 
was  the  average  figure  for  1972,  of  course,  reflects  the  fact  that  some 
districts  have  average  trials  of  19  and  25  per  judge  and  other  districts 
have  average  trials  of  60  or  70  or  80  per  judge,  is  that  not  true? 

Judge  BuTZNER.  Yes,  sir. 

Mr.  Westphal.  So  that  if  we  were,  for  example,  to  use  a  caseload  of 
500  fihngs  per  judge,  and  again  apply  this  90-percent  settlement 
figure  to  that,  we  would  have  450  of  those  cases  settling  and  we  would 
have  a  remaining  50  cases  to  be  tried  by  the  judge. 

Judge  Butzner.  Yes,  sir;  that  would  follow. 

Mr.  Westphal.  And  50  trials  per  judge  is  closer  to  what  the  really 
efficient  districts  are  achieving,  is  that  not  true? 

Judge  Butzner.  Yes,  sir. 

\Ir.  Westphal.  All  right.  Now,  of  course,  we  have  to  take  into 
consideration  the  fact  that,  as  has  occurred,  one  judge  in  a  district, 
for  example,  could  get  an  antitrust  case  in  which  he  would  spend  101 
days  in  trial.  It  that  occurs,  that  shoots  the  blazes  out  of  any  average 
for  that  district,  is  that  not  true? 

Judge  Butzner.  That  is  true. 

Mr.  Westphal.  Now,  in  working  up  these  projections,  did  your 
committee  take  into  consideration,  in  determining  the  averages  per 
jiulge,  the  amount  of  time  actuall}^  furnished  b}^  senior  judges  within 
that  district? 

Judge  Butzner.  To  this  extent.  We  had  the  number  of  senior 
judges  who  were  available  for  ser\dce  in  the  district.  Surveying  that 
on  a  national  basis,  we  came  to  the  conclusion  that  there  were  usually 
a  number  of  vacancies.  We  did  not  try  and  match  them  senior  judge 
per  vacancy  throughout  the  country.  We  did  not  take  it  into  consider- 
ation to  the  extent  that,  if  there  was  a  vacancy  in  a  district,  we  based 
it  only  on  the  number  of  judges  actually  there.  We  based  our  statistics 
on  the  judgship  nevertheless,  even  though  there  was  a  vacancy.  So  you 
have  a  certain  balancing. 

But  more  important,  we  recognized  that  most  judges  take  senior 
judgeship  after  they  are  65,  not  right  at  65.  The}^  are  most  productive 
in  the  next  4  or  5  years,  and  if  we  were  going  to  tr}-  and  do  something 
on  a  projection,  the  present  vacancies — the  present  senior  judges  were 
not  going  to  be  very  active  at  the  end  of  our  projection  period. 

Mr.  Westphal.  In  making  your  projections  on  a  per  judgeship 
basis,  did  you  take  into  consideration  the  amount  of  outside  help  that 
the  cuTuit  authority  was  able  to  supph^  from  so-called  underworked 
districts  within  the  circuit? 

Judge  Butzner.  We  did  to  a  certain  extent.  We  made  notations 
of  that  in  certain  instances.  In  other  instances  we  had  information 
that  it  would  be  available  in  the  districts  that  I  mentioned  and  we  took 
it  into  consideration.  But  I  think  much  can  be  done,  much  more  can 
be  done,  in  that  regard. 

Mr.  Westphal.  There  is  a  reason  I  asked  about  whether  you  took 
into  consideration  the  amount  of  help  that  the  district  received.  Using 
the  Minnesota  district  as  an  example,  in  the  year  1972  Minnesota 
received — well,  about  125  days  of  assigned  judge  help  from  other 
districts.  Taking  that  into  consideration,  that  should  certaml}^  have 
bearing  upon  the  number  of  trials  per  judge  that  they  averaged  m 
Minnesota. 
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Judge  BuTZNER.  Yes. 

Mr.  Westpahl.  It  would  have  a  bearing  upon  the  number  of  judges 
they  should  have  in  Minnesota,  would  it  not? 

Judge  BuTZNER.  Oh,  yes,  sir. 

Mr.  Westphal.  All  right.  So  that  basically.  I  think  you  would  agree 
that  the  subcommittee  should  carefull}^  analyze  each  district  in  order 
to  see  just  what  type  of  performance  the  judges  of  that  district  have 
accomplished  and  giving  due  consideration,  for  example,  to  the  fact 
that  they  may  have  had  long  periods  of  disability  of  one  of  their 
judges  or  a  vacancy,  and  also  takmg  into  consideration  that  they  may 
have  received  substantial  help  from  temporarily  assigned  judges. 

Judge  BuTZNER.  Yes,  sir. 

Mr.  Westphal.  All  right.  Now,  then,  I  am  trying  to  arrive  at  some 
measure  of  performance  rather  than  just  relying  on  some  of  these 
average  statistics. 

If  you  take  the  365  days  in  a  3^ear  and  j^ou  exclude  all  Saturdays  and 
Sundays,  if  you  exclude  a  month  which  would  be  vacation  time,  let  us 
say,  and  if  3^ou  excluded  another  2  \\'eeks  which  are  lost  to  holidays,  I 
think  3^ou  would  arrive  at  about  220  so-called  working  days  in  a  year. 
Is  that  generally  what  you  consider  to  be  the  number  of  possible  pro- 
ductive daA's? 

Judge  BuTZNER.  Yes,  sir.  I  think  that  is  a  fair  estimate. 

Mr.  Westphal.  All  right.  So  that  if  we  were  to  regard  220  workmg 
days  as  being  a  normal  number  of  working  days  available  in  each  year, 
then  the  number  of  trial  days  per  judge  has  more  significance.  Would 
3^ou  agree? 

Judge  BuTZNER.  Oh,  yes,  sir. 

Mr.  Westphal.  So  that  as  we  have  reviewed  some  of  these  statistics, 
we  find  districts  where  the  number  of  trial  days  per  judge  is  138  days 
per  judge,  which  would  indicate  that  in  that  district,  those  judges 
were  spending  on  the  average  138  days  on  the  bench  trying  cases, 
hearing  motions,  if  motions  are  included,  leaving  some  82  days  for 
work  in  chambers,  attending  meetings,  and  some  of  these  other, 
activities. 

Based  upon  your  experience,  138  days  on  the  trial  bench  is  a  lot  of 
time  on  the  trial  bench,  is  it  not? 

Judge  BuTzxER.  Based  on  my  personal  experience  it  would  be, 
because  a  tremendous  amount  of  work  must  go  into  certain  types  of 
cases  in  the  library  and  in  chambers.  I  think  you  can  see  from  reading 
Federal  Supplement  some  of  the  complicated  decisions  that  have  to  be 
written. 

Mr.  Westphal.  By  the  same  token,  when  we  look  at  a  district  and 
we  see  that  the  judges  of  that  district  average  some  75  or  77  days  on 
the  bench,  that  would  appear  to  be  at  the  other  extreme. 

Judge  BuTZNER.  That  would  be  on  the  low  side. 

I  think  it  is  necessary  to  take  into  consideration  another  factor  and 
that  is  travel  days.  Some  of  the  districts  are  large.  Court  is  held  in 
various  places,  and  travel  is  a  factor. 

Another  factor  that  has  to  be  taken  into  consideration  is  that  the 
chief  judges  of  a  number  of  the  districts  have  a  great  deal  of  admin- 
istrative work. 

Mr.  Westphal.  Now,  then,  just  carrying  through  that  same 
thought,  if  for  the  sake  of  making  the  point  we  conclude  that  138 
days  is  a  large  amount  of  bench  time,  and  some  77  days  is  a  relatively 
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small  amount  of  bench  time,  do  you  think  that  the  subcommittee  would 
be  justified  in  regarding  approximately  110  days,  or  half  of  the  220 
days  available,  as  being  a  sort  of  a  standard  for  the  number  of  day^  on 
the  bench  per  judge? 

Judge  BuTZNER.  Yes,  sir.  I  think  it  would  be.  I  think  again  that 
could  vary  with  the  practices  of  different  judges.  Some  judges  hold  pre- 
trial conferences  from  the  bench.  Some  of  them  hold  them  in  their 
chambers.  Some  think  that  they  get  better  results  one  place  and  some 
another,  and  that  can  vary,  the  number  of  days  on  the  bench. 

Mr.  Westphal.  Now,  then,  turning  to  the  matter  of  average 
terminations  per  judge  as  a  factor  to  be  considered,  you  had  previously 
mentioned  the  figure  of  315  terminations  per  judge,  which  I  believe 
was  the  national  average  for  the  year  1971? 

Judge  BuTZNER.  Yes,  sir. 

Mr.  Westphal.  The  statistics  for  the  year  1972  indicate  that  the 
average  terminations  per  judge  jumped  from  315  cases  to  358  cases  per 
judge. 

Do  you  feel  that  the  increase  of  some  43  cases  per  judge  in  termina- 
tions was  in  large  measure  due  to  the  fact  that  in  the  year  1972  the 
magistrate  system  was  in  full  force  and  effect  throughout  the  94 
districts? 

Judge  BuTZNER.  I  think  that  was  an  important  factor.  I  have  not 
checked  the  vacancies  between  the  two  years.  That  could  be  a  factor. 
But  I  think  there  is  no  question  that  the  magistrates  are  helping,  and 
there  is  no  question  in  my  mind  that,  if  there  are  more  full-time 
magistrates,  the  help  will  be  multiplied. 

Mr.  Westphal.  Habeas  corpus  cases  appear  as  a  criminal  filing, 
and  to  the  extent  that  they  are  disposed  of,  of  course,  they  also  appear 
as  a  termination.  But  if  those  habeas  corpus  cases  are  in  fact  screened 
by  the  magistrates,  and  if  the  district  judge  then  merely  passes  upon 
a  recommendation  made  by  the  magistrate  who  screened  them,  this 
certainly  would  reduce  the  amount  of  time  that  that  district  judge 
would  have  to  spend  on  prisoner  petitions. 

Judge  Butzner.  Yes,  sir,  I  think,  Mr.  Westphal,  those  cases  have 
been  carried  in  our  statistics  as  civil  cases  rather  than  criminal. 

Mr.  Westphal.  You  are  right.  Habeas  corpus  is  a  civil  remedy. 

Judge  Butzner.  It  is  odd,  but  there  it  is. 

Mr.'WESTPHAL.  In  any  event,  wherever  they  appear,  the  bulk  of 
the  work  in  a  high  percentage  of  those  cases  is  accomplished  by  the 
services  of  the  magistrate  as  a  judicial  officer  reviewing  those  petitions 
prior  to  any  final  action  by  the  district  judge. 

Judge  Butzner.  Yes,  sir.  And  another  factor  which  is  helping  in 
that  regard,  although  it  is  still  quite  a  drain  in  many  districts,  is  the 
fact  that  the  State  judges  are  doing  a  better  job  and  we  are  getting 
better  records.  We  are  getting  findings  of  fact  and  conclusions  of  law 
from  the  State  judges  upon  which  we  can  rely. 

Mr.  Westphal.  And  as  I  understand  it,  the  Administrative  office 
is  now  attempting  to  follow  through  on  suggestions  made  during  hear- 
ings held  last  year  that  the  number  of  full-time  magistrates  should 
be  increased  so  that  there  will  be  more  full-time  men  available  to  assist 
the  district  judges  where  the  caseload  is  the  heaviest. 

Judge  Butzner.  And  less  part-time. 
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Mr.  Westphal.  All  right.  And,  of  course,  one  of  the  reasons  why 
Congress  increased  the  salary  of  magistrates  was  to  make  it  easier  for 
the  district  courts  to  get  more  experienced  and  better  qualified  men 
to  hold  down  those  jiositions. 

Judge  BuTzxER.  Let  me  say  I  think  one  full-time  magistrate  can 
do  far  more  than  two  half-time  magistrates,  and  that  is  Avhere  the 
reform  can  be  made. 

Now,  travel  may  interfere  with  that  in  some  districts,  if  he  spends 
liis  time  traveling  instead  of  working. 

Mr.  Westphal.  So  that  actually,  as  we  think  about  jH'ojections  of 
workload  up  through  the  year  1976,  do  you  believe  that  it  would  be 
reasonable  for  the  subcommittee  to  feel  that  the  performance  sho^\^l 
for  the  3^ear  1972  for  magistrates  is  going  to  get  better  in  those  suc- 
ceeding 3'ears? 

Judge  BuTZNER.   Yes,  sir.  I  am  confident  that  is  true. 

Air.  Westphal.  B}^  the  same  token,  as  we  think  of  projections  for 
1976,  we  have  got  to  take  into  consideration  not  only  the  possibility 
of  additional  black  lung  litigation  and  a  decrease  in  Selective  SerWce 
cases,  but  some  consideration  must  be  given  to  the  fact  that,  if  na- 
tional no-fault  becomes  a  fact  of  life,  either  b}^  Federal  legislation  or 
by  a  large  number  of  States  adopting  no-fault  legislation,  that  could 
have  an  imjiact  on  the  projections  upon  which  your  recommendations 
are  made.  And  also  if  one  were  going  to  consider  projections,  one 
Avould  have  to  hazard  a  guess  as  to  the  possibility,  let;  us  say,  of  new 
Federal  legislation  creating  new  causes  of  action  occurring  in  the  next 
4  years. 

Judge  BuTZNER.  Yes,  sir. 

Mr.  Westphal.  Or  whether  those  things  will  not  occur  because  of 
political  situations,  with  a  small  "p"? 

Judge  Butzner.  That  is  correct. 

Mr.  Westphal.  But  if  congressional  action  at  this  time  on  the 
requests  and  recommendations  of  the  Judicial  Conference  is  to  be 
predicated  upon  projections  through  the  year  1976,  then  do  we  not 
have  a  situation  occurring  in  the  year  1976  in  which,  if  you  get  all 
the  judgeships  you  recommend  now,  and  barring  so-called  emergency 
situations,  on  January  1,  1976,  we  are  going  to  have  just  as  many 
district  judges  as  we  need  in  the  United  States? 

Judge  Butzner.  No  one  can  say,  but  w^e  w^ould  hope  at  some  point 
the  number  of  district  judgeships  w^ould  level  off  and  come  to  an 
end — the  increases. 

Mr.  Westphal.  If  that  leveling  off  occurs  between  1972  and  1976, 
through  the  occurrence  of  no-fault,  or  the  Selective  Service  cases 
dropping  off,  and  some  of  these  other  intangibles  that  we  have  talked 
about,  then  there  maj'  well  be  in  some  of  the  districts  an  excess  of 
judicial  manpower? 

Judge  Butzner.  That  is  correct,  sir. 

Mr.  Westphal.  And,  of  course,  you  recognize  that  it  is  virtually 
impossible  for  Congress  to  perform  the  function  of  seeing  that  there 
are  always  enough,  but  never  too  many,  judges  to  man  the  Federal 
courts.  If  you  create  too  many  judgeships  in  a  particular  district  and 
their  business  does  drop,  it  is  vii'tually  impossible  to  abolish  that 
judgeship. 

Judge  Butzner.  That  is  a  fact  of  life,  yes,  sir. 
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Mr.  Westphal.  That  type  of  situation  is  designed,  I  think,  in  our 
system  to  be  controlled  by  the  circuit  authority  which  has  this  power 
to  equalize  the  workload  by  assigning  judges  from  one  district  to 
another. 

Judge  BuTzNER.  Yes,  sir;  and  there  is  no  question  that  the  circuit 
councils  have  a  good  deal  of  authority  in  that  area. 

Mr.  Westphal.  Now,  you  mentioned  that  one  of  the  things  that 
affects  the  performance  of  a  court  or  the  judges  of  that  court  is  the 
amount  of  traveltime  that  is  involved  in  getting  from  the  judge's 
place  of  residence  to  the  place  where  he  has  to  hold  court. 

Judge  BuTZNER.  Well,  that  is  part  of  the  problem.  The  other  part 
of  the  problem  is  that,  even  though  he  lives  where  he  holds  court 
most  of  the  time,  he  has  to  travel  to  these  outhing  places  to  hold 
court. 

Mr.  Westphal.  I  understand  that.  Now,  in  a  number  of  districts 
they  have  attempted  to  meet  that  problem  by  preterndtting  terms  of 
court  in  the  divisions,  let  us  say,  where  there  is  a  very  small  number 
of  cases  that  are  filed. 

Judge  BuTzNER.  Yes.  Some  of  those  places  can  be  handled  that 
way.  Some  are  statutorily  designated,  and  I  understand  the  ad- 
ministrative office  is  conducting  a  survey  to  try  and  get  rid  of  these 
places  that  are  not  frequently  used. 

Mr.  Westphal.  But  even  statutory  places  of  holding  court  have 
been  pretermitted  by  order  of  the  court? 

Judge  BuTZNER.  Yes,  sir,  that  is  correct.  That  would  help  a  great 
deal  cutting  down  a  number  of  places  for  holding  court.  Some  of 
them  just,  I  think,  probably  exist  because  transportation  was  not 
as  good  when  they  were  created  as  it  is  now.  And  the  other  thing  that 
would  help  ^^'ould  be  in  various  districts,  various  States  in  the  country, 
there  are  multiple  districts  and  efficienc}'  could  be  achieved  b}'  making 
the  entire  State  a  single  district. 

Mr.  Westphal.  Even  if  they  do  not  go  so  far  as  to  make  the  entire 
State  a  single  district,  certainly  the  chief  judge  of  that  circuit  can 
accomplish  that  by  assigning  an  underworked  judge  in  one  of  the 
districts  within  the  State  to  service  in  an  overworked  district  ^^  ithin 
the  vState,  could  he  not? 

Judge  Butzner.  Yes,  he  can. 

Mr.  Westphal.  This  has  occurred  in  varvang  degrees  in  the  10 
circuits  in  which  that  problem  exists? 

Judge  Butzxer.  Yes,  sir. 

Mr.  Westphal.  And  in  some  of  the — in  at  least  one  of  the  circuits — 
there  has  been  an  excess  of  intracircuit  assignment  of  judges,  has 
there  not? 

Judge  Butzner.  I  have  read  about  it,  yes,  sir. 

Mr.  Westphal.  Would  you  agree  that  that  situation  appears  to 
be  an  excess,  or  have  you  not  studied  it? 

Judge  Butzner.  I  have  not  studied  it  in  detail,  sir. 

Mr.  Westphal.  If  you  Avill  just  give  me  a  moment,  Judge  Butzner, 
to  check  some  notes,  I  tlunk  I  am  almost  through  with  the  points 
I  have  to  cover. 

Another  situation.  Judge  Butzner,  just  occurred  to  me.  You 
mentioned  that,  among  those  districts  which  now  have  a  weighted 
caseload  in  excess  of  400  ^\-as  the  district  of  Puerto  Rico,  and  the 
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decision  was  that  they  did  not  need  an  additional  judge  there  even 
though  their  weighted  caseload  was  far  in  excess  of  these  criteria  of 
400,  because  of  the  fact  that  they  are  able  to  get  a  lot  of  visiting 
judge  help. 

Is  that  what  you  mentioned  about  Puerto  Rico? 

Judge  BuTZNER.  I  mentioned  that  they  had  some  visiting  judges. 
I  am  not  altogether  sure  why  the  first  circuit  recommended  that 
we  not  create  an  additional  judgeshij)  there.  I  think  they  are  op- 
timistic that  in  Puerto  Rico  tilings  could  be  worked  out. 

Mr.  Westphal.  Well,  our  check  of  the  figures  mdicates  that  a 
number  of  the  districts  which,  according  to  the  recommendation  of 
the  Judicial  Conference,  are  overworked  clistricts  and  need  additional 
judgepower  have  in  the  past  year  or  two  furnished  substantial 
amounts  of  judgepower  to  the  district  of  Puerto  Rico,  as  well  as 
some  of  the  Florida  districts,  the  Arizona  district,  and  the  California 
districts.  Has  your  committee  made  any  inquiry  about  those  types  of 
assignments  that  appear  to  be  made  in  order  to  take  care  of  the 
Puerto  Rico  situation? 

Judge  BuTZNER.  No,  sir,  we  did  not. 

Mr.  Westphal.  You  certainly  do  not  see  any  need  for  an  over- 
worked district  to  supply  one  of  its  judges  to  the  district  of  Puerto 
Rico  for  34  days,  do  you? 

Judge  BuTZNER.  Not  a  bit. 

Mr.  Westphal.  I  have  a  few  questions  here  that  I  would  like  to 
ask  Mr.  Cook,  in  order  to  have  the  record  contain  an  explanation  of 
these  exhibits  that  have  been  prepared  by  the  administrative  office,- 
and  I  would  like  to  use  the  two  exhibits  for  the  district  of  Minnesota 
by  way  of  example,  Mr.  Cook,  if  you  could  refer  to  that. 

Now,  as  I  understand  it,  Mr.  Cook,  the  work  done  by  your  office 
was  done  for  ultimate  presentation  to  and  decision  by  the  Judicial 
Conference  at  its  October  1972  meeting,  is  that  correct? 

Mr.  Cook.  Right.  Our  initial  work  was  done  for  the  subcommittee, 
which  in  turn 

Mr.  Westphal.  And  in  order  for  the  conference  to  pass  upon  it  at 
its  October  1972  meeting,  Judge  Butzner's  subcommittee  had  to 
act  on  it  well  in  advance,  so  that  his  subcommittee  could  in  turn 
have  it  considered  by  the  Committee  on  Court  Administration, 
which  in  turn  then  made  the  recommendation  to  the  Judicial 
Conference? 

Mr.  Cook.  That  is  correct. 

Mr.  Westphal.  So  that  these  exhibits  that  have  been  prepared 
for  the  various  districts  in  your  1972  survey,  the  figures  shown  there 
for  the  year  1972,  were  based  upon,  I  think  you  told  me,  a  10-  or 
11-month  figure  projected  for  the  full  12? 

Air.  Cook.  Right.  They  were  based  on  10  months  of  actual  data. 

Mr.  Westphal.  So  that  takmg  Minnesota  as  an  example,  oppo- 
site the  year  1972  you  projected  a  total  of  515  raw  filmgs  and  I  believe 
I  am  correct  in  stating  that  the  1972  annual  report  shows  that  they 
had  in  fact  489  raw  filings.  [See  pp.  112  and  113  for  these  updated 
exhibits.] 

Mr.  Cook.  Correct. 

Mr.  Westphal.  And  similarly  the  raw  filings  total  in  actuality 
turned  out  to  be  302  civil  casefilings  rather  than  311  and  186,  I  believe, 
crimmal  filings  rather  than  204. 

Mr.  Cook.  Criminal,  187. 
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Mr.  Westphal.  And  again,  3'oiir  weighted  filings  shown  under  the 
next  cohimn,  that  was  ])rojected  weighted  fihngs,  whereas  the  actual 
weighted  filings  were  494. 

Mr.  Cook.  Right.  One  thing  I  might  say  about  the  projected 
weighted  filings,  that  was  based  on  6  months  of  data  rather  than  10 
months. 

Mr.  Westphal.  Right.  So  in  any  event,  just  simph'  to  update 
your  exhibit,  which  had  to  be  prepared  some  time  in  the  late  spring 
and  early  summer  of  1972,  those  figures  can  be  adjusted  by  the  sub- 
committee hj  reference  to  the  1972  annual  report  of  the  director. 

Mr.  Cook.  Correct.  The  annual  re])ort  of  the  Director  or — most 
of  the  figures  that  we  have  on  the  work  sheets  for  the  subcommittee 
were  taken  directl}''  from  the  court  management  statistics  publication. 

Mr.  Westphal.  Nov.-,  then,  calling  your  attention  to  the  lower 
right-hand  part  of  the  exhibit  that  you  prej^ared  for  each  of  the 
districts,  in  the  box  labeled  magistrates  -work,  that  rei)resents — your 
figures  show  just  the  half  yaw  statistics  and  not  the  full  year  statistics. 

Mr.  Cook.  Correct. 

Mr.  Westphal.  Calling  A'our  attention  to  the  left-hand  part  of  the 
first  page  of  your  exhibit,  you  show  under  the  court  locations  the 
number  of  trials  and  the  number  of  trial  days  and  that  is  1971  data 
indicated  there? 

Mr.  Cook.  Yes;  it  is. 

Mr.  Westphal.  And  at  the  j^resent  time,  since  release  of  your 
annual  report,  the  1972  data  is  available. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  And  in  that  connection  you  will  bear  in  mind 
our  previous  discussion,  that  you  are  going  to  straighten  out  this  mat- 
ter b}^  trial  days. 

At  the  top  of  each  sheet  is  shown  the  national  workload  or  the 
national  averages  and  again  that  is  1971  data  rather  than  1972  data? 

Mr.  Cook.  That  is  correct. 

Mr.  Westphal.  The  second  page  of  each  administrative  office 
exhibit  for  each  district  consists  of  t\\'o  grajihs  or  charts  on  which 
you  have  shown  graphically  the  four  projections  that  Judge  Butzner 
explained  in  his  testimon}^  is  that  correct? 

Mr.  Cook.  Yes,  sir;  that  is  correct. 

Mr.  Westphal.  And  calling  your  attention  to  the  left-hand  graph, 
projection  No.  1  is  designated  there  by  the  solid  line  and,  for  example, 
for  Minnesota,  it  shows  that  using  a  ])rojection  based  on  the  ])ast 
6  years  of  filings,  that  you  project  total  filings  of  442  for  the  district 
of'Minnesota  by  the  year  1976? 

Mr.  Cook.  Correct.  That  is  442  i)er  judgeship  with  the  present 
number  of  judgeships. 

Mr.  Westphal.  And  again,  using  that  same  chart  for  Minnesota 
as  an  example,  it  shows  that  projection  No.  2,  which  is  the  3-year 
filing,  has  a  much  higher  i)rojection  for  the  3'^ear  1976,  up  to  715  cases 
per  judge,  is  that  true? 

Mr.  Cook.  Correct. 

Mr.  Westphal.  And  that  particular  situation  in  Mimiesota 
pretty  well  demonstrates  the  difference  between  relying  on  a  6-year 
])rojection — a  i)rojection  based  upon  a  6-year  filing  figure  rather  than  a 
projection  based  ui)on  3  years. 

Mr.  Cook.  Yes,  sir. 
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Mr.  Westphal.  And  on  the  rioht-liand  side  of  that  second  page  of 
the  administrative  office  exhibit  you  have  depicted  the  results  of  your 
moving  averages  projections. 

Mr.  Cook.   Yes,  sir. 

Mr.  Westphal.  And  just  so  the  record  will  show  how  that  moving 
average  is  constructed,  you  plotted  on  that  graph  the  actual  filings 
for  each  one  of  the  last  8  or  10  years,  is  that  correct? 

Mr.  Cook.  On  the  first  graph,  on  the  left-hand  side  of  the  page. 
Those  are  actual  fiUngs  for  the  last  2  years. 

Mr.  Westphal.  I  am  talking  now'  about  the  graph  on  the  r-.ght- 
hand  side  of  the  page 

Mr.  Cook.  OK. 

Mr.  Westphal  [continuing].  Which  is  the  3-year  moving  average. 

Now,  you  have  projected  there,  shown  by  the  black  dots,  the  actual 
number  of  filings 

Mr.  Cook.  Correct. 

Mr.  Westphal  [continuing].  In  the  district  of  Minnesota  for  each 
of  the  years  starting  mth  1963. 

Mr.  Cook.  No,  sir.  That  is  not  correct.  Wliat  we  have  done  is  we 
have  taken  3-year  groupings  of  data  and  taken  an  average  of  those  3 
years  and  plotted  that  point.  For  instance,  for  1963  as  shown  on  the 
moving  average  chart,  we  used  1962,  1963,  and  1964  actual  fihngs 
data,  divided  the  sum  of  those  by  three,  and  plotted  the  result  on  the 
ris:ht-hand  graph.  That  is  the  first  point  there.  And  then  ^^'e  dropped 
off  the  first  point,  picked  up  1965  and  averaged  1963,  1964,  and  1965 
to  come  up  with  the  next  pomt,  and  so  on. 

Mr.  Westphal.  So  you  computed  these  8  different  averages  based 
npon  the  actual  fihngs  over  the  past  10  years  and  on  the  basis  of 
that  moving  average,  you  then  make  your  projections,  projection  No. 
3,  is  that  correct? 

Mr.  Cook.  Three  is  based  on  the  last  10  years,  correct. 

Mr.  Westphal.  And  projection  No.  4  is  made  in  the  same  way 
except  that,  instead  of  using  the  filings  over  the  past  10  years,  you 
used  the  filings  over  the  last  6  years? 

Mr.  Cook.  That  is  correct. 

Mr.  Westphal.  Mr.  Cook,  I  have  attempted  in  these  ciuestions  to 
try  to  have  you  explain  for  the  record,  \viih  reference  to  the  Minne- 
sota exhibits,  the  methodology  that  you  have  used  in  compiling  these 
various  data. 

Senator  Hruska  has  asked  that,  in  addition  to  this  clarification  of 
the  trial  days  that  we  have  talked  about  previously,  you  would  pre- 
pare a  glossarj^  of  the  terms  of  art  that  we  have  been  using  here  in 
this  hearing  today  and  that  are  also  used  in  connection  with  the  two 
exhibits  that  you  prepared  for  each  of  these  districts,  and  that  in  this 
glossary  you  define  each  of  these  terms  of  art  so  that  it  may  be  readily 
understood  b}^  someone  who  is  not  that  thoroughly  famihar  with 
either  statistics  or  \yiih  the  terms  of  art  used  in  judicial  or  court 
administration.  This  matter  of  what  is  a  filing,  how  hearings  differ 
from  trials,  and  so  forth.  I  think  this  is  part  of  your  explanation. 

Senator  Burdick.  What  is  a  raw  filing,  wdiat  is  a  weighted  filing, 
all  those  things. 

Mr.  Cook.  Yes.  We  can  do  that.  We  do  have  a  glossary  which  may 
be  of  some  help,  but  it  does  not  contain  some  of  the  information  on 
projection  or  weighted  filings.  So  we  will  take  care  of  something  like 
that.  [See  appendix  "A"  for  this  glossary.] 
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Mr.  Westphal.  Now,  then,  what  we  have  reviewed  for  Minnesota 
is — the  same  thing  can  be  said  by  way  of  explanation  of  each  and 
every  one  of  the  other  32  districts  that  are  involved  in  these  recom- 
mendations? 

Mr.  Cook.  Yes,  su-;  that  is  correct. 

Mr.  Westphal.  That  is  all,  Mr.  Chairman. 

Senator  Burdick.  This  concludes  this  morning's  hearing.  We  want 
to  thank  the  judge  and  the  Administrative  Office  for  their  contribution 
this  morning.  We  may  call  upon  you  in  the  future. 

Judge  BuTZNER.  We  will  be  glad  to  help  you. 

Senator  Burdick.  General  Kirks'  prepared  statement  will  be 
entered  in  the  record  at  this  point. 

Statement  of  Rowland  F.  Kirks,  Director,  Administrative  Office  of  the 

U.S.  Courts 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Rowland  F.  Kirks* 
I  am  the  director  of  the  Administrative  Office  of  the  U.S.  Courts.  In  that  capacity, 
on  January  8,  I  transmitted  to  the  Congress,  under  the  direction  of  the  Judicial 
Conference  of  the  United  States,  the  proposed  legislation  now  under  consideration 
which  would  add  51  new  district  judgeships  in  the  Federal  court  system. 

As  this  committee  is  undoubtedly  aware,  the  Judicial  Conference  in  1964 
conducted  a  survey  of  the  needs  of  the  district  courts  based  on  statistical  data 
available  in  the  Administrative  Office  and  resolved  that  in  the  future  it  would 
every  4  years  review  in  depth  the  needs  of  the  district  courts.  Such  a  review  was 
conducted  in  1972  by  the  Subcommittee  on  Judicial  Statistics  of  the  Committee 
on  Court  Administration. 

In  conducting  this  quadrennial  survey  the  subcommittee  first  sought  the  views 
of  the  chief  judges  of  aU  of  the  district  courts  and  the  views  of  the  judicial  councils 
of  each  of  the  circuits  as  to  the  needs  of  the  district  courts  in  those  circuits.  The 
Administrative  Office,  through  its  Division  of  Information  Systems,  prepared  for 
the  committee  detailed  statistical  data  for  each  district  including  current  filings, 
weighted  filings,  case  terminations,  pending  cases,  trials  and  trial  days,  and  a 
forecast  of  the  filings  in  the  district  courts  4  years  hence  in  1976.  Judge  Butzner, 
chairman  of  the  subcommittee,  is  prepared  to  testify  concerning  the  detailed 
conduct  of  these  surveys. 

It  has  been  the  practice  of  the  Judicial  Conference  not  to  make  any  recom- 
mendations for  new  district  judgeships  except  on  a  quadrennial  basis  unless  an 
emergency  situation  arises  which,  in  the  view  of  the  Conference,  makes  it  impera- 
tive to  request  legislation  authorizing  additional  judgeships.  The  Conference  has 
only  once  agreed  to  seek  such  legislation  on  an  emergency  basis.  This  was  at  the 
October  session  of  the  Conference  in  1970  at  which  time  the  Conference  noted 
that  five  district  judgeships  had  previously,  as  a  result  of  the  last  quadrennial 
survey,  been  approved  and  recommended  to  the  Congress  in  the  western  district 
of  Missouri,  the  southern  district  of  Florida,  the  northern  district  of  Indiana,  the 
southern  district  of  Indiana,  and  the  northern  district  of  Texas.  The  Conference 
in  1970  agreed  that  the  need  in  each  of  these  five  districts  constituted  an  emergency 
situation  and  voted  to  recommend  to  the  Congress  the  authorization  of  these 
five  additional  judgeships  at  as  early  a  date  as  possible.  The  Congress  has  not 
responded  to  this  recommendation  of  the  Conference  and  accordingly  requests 
for  these  five  judgeships  are  contained  in  the  pending  legislation  now  under 
consideration. 

The  Judicial  Conference  is,  of  course,  mindful  of  the  national  policy  of  holding 
down  all  governmental  expenditure  to  a  minimum.  We  believe,  however,  that 
there  are  sound  and  compelling  reasons  why  it  is  imperative,  in  order  to  keep 
judicial  business  moving,  that  additional  district  judgeships  be  authorized  at 
this  time. 

As  your  committee  recognizes,  the  total  current  Federal  appropriation  for 
expenditures  for  the  federal  judiciary  totals  $189  million.  This  represents  less 
than  one-tenth  of  1  percent  of  the  total  Federal  budget  for  the  current  fiscal 
year.  To  add  a  new  district  judgeship,  it  is  the  estimate  of  my  office  that  this  will 
cost  $145,000  in  the  first  year  of  operation  and  $130,000  on  an  annual  basis 
thereafter.  Even  nuiltiplying  this  amount  by  51  will  not  make  a  substantial 
imprint  on  the  total  federal  budget  or  the  percentage  thereof  appropriated  to 
the  federal  judiciary. 
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In  my  last  annual  report,  which  covered  fiscal  year  1972,  I  pointed  out  that  in 
1960  the  total  civil  and  criminal  case  filings  in  the  district  courts  num))ered 
89,112.  By  1969  these  had  risen  to  112,606,  in  1970  to  127,280,  in  1971  to  136,553, 
and  in  1972  to  145,227.  Criminal  case  filings  alone  have  increased  by  65  percent 
over  1960  and  by  13.7  percent  over  1971. 

The  rise  in  civil  case  filings  can  be  attributed  in  part  to  the  heavy  increase  in 
class  action  cases  now  permitted  under  rule  23  of  the  Federal  Rules  of  Civil 
Procedure  and  through  several  recent  legislative  enactments.  A  number  of  pro- 
posals now  under  consideration,  particularly  in  the  consumer  field,  suggest  that 
the  impact  on  the  civil  caseload  may  well  increase  to  overwhelming  proportions. 

The  effect  of  creating  additional  judgeships  has  been  demonstrated  dramatically 
in  case  terminations  in  the  past  few  years.  As  a  result  of  the  last  quadrennial 
survey  of  judgeship  needs  made  in  1968,  the  Congress,  in  the  spring  of  1970, 
authorized  61  additional  district  judgeships.  Fifty  of  these  new  judges  began  to 
serve  during  fiscal  year  1971.  As  of  the  close  of  fiscal  year  1972,  of  the  400  author- 
ized judgeships  in  the  district  courts,  all  but  six  positions  were  filled  and  there 
were  92  senior  judges,  many  of  whom  were  carrying  a  substantial  court  caseload. 
As  a  consequence,  the  termination  rate  in  civil  and  criminal  cases  rose  dramatically 
from  117,254  in  1970  to  126,145  in  1971  and  143,282  in  1972.  This  is  a  persuasive 
argument  to  show  the  impact  of  increased  judge  power  in  combating  the  mounting 
case  filings. 

The  Judicial  Conference  has  frequently  expressed  the  view  that  increased 
judge  power  is  not  and  should  not  be  the  only  answer  to  counter  the  increased 
case  filings  in  the  federal  court  system.  Several  other  factors  have  greatly  con- 
tributed to  the  improvement  in  the  case  terminations  in  the  past  3  years  as  well 
as  the  increase  in  judge  power. 

One  of  these  has  been  the  growing  use  of  the  individual  calendar  which  has 
helped  judges  maintain  a  day-to-day  control  over  their  docket  from  filing  to 
disposition.  Another  has  been  the  impact  of  the  establishment  by  the  Congress  of 
the  U.S.  magistrates  system.  We  have  only  the  experiences  of  1  year  at  this  point 
and,  therefore,  it  is  too  early  to  assess  the  impact  of  the  magistrates  system  on  the 
disposition  of  civil  and  criminal  cases.  We  do  know,  however,  that  the  magistrates 
have  assisted  substantially.  In  fiscal  year  1972,  the  first  full  year  of  operation  of  the 
magistrates  svstem,  magistrates  disposed  of  237,522  separate  items  of  business. 
This  included  the  disposition  of  72,082  minor  offenses.  We  are  encouraged  to 
believe  that  with  the  ever  wider  use  of  the  magistrates  system  a  substantial  imjmct 
will  be  made  upon  the  terminations  of  cases  in  the  Federal  district  courts  and  \ve 
are  hopeful  that  in  the  future  the  magistrates  system  will  be  a  major  factor  in 
holding  down  the  number  of  new  district  judges  which  will  have  to  be  requested  of 
the  Congress.  In  fact,  an  examination  of  the  32  districts  for  which  additional 
judges  are  now  being  requested  shows  that  the  Judicial  Conference  has  authorized 
57  full-time  magistrate  positions  in  these  districts,  all  of  which  have  been  filled 
except  eight  for  which  funding  is  being  awaited.  There  are  now  a  total  of  103 
authorized  full-time  magistrate  positions  for  the  entire  country. 

At  present  only  four  districts  which  would  be  affected  by  the  proposed  legislation 
do  not  have  full-time  magistrate  positions.  They  are  Indiana  (northern),  New 
York  (northern),  Virginia  (western)  and  Wisconsin  (western).  There  is  a  strong 
likehhood  of  early  authorization  of  a  full-time  magistrate  position  in  the  western 
district  of  Wisconsin  and  this  matter  is  now  under  active  consideration. 

All  28  districts  having  full-time  positions  have  authorized  their  magistrates  to 
perform  a  full  range  of  duties  for  the  court,  pursuant  to  28  U.S.C.  636(b),  except 
that  the  full-time  magistrates  at  Yosemite  National  Park  in  the  eastern  district  of 
California  and  at  Fort  Ord  (Montgomery)  in  the  northern  district  of  California 
handle  only  the  trial  of  minor  offenses  and  i^recommitment  proceedings. 

I  personally  participated  in  the  deliberations  of  the  Subcommittee  on  Judicial 
Statistics  and  the  Committee  on  Court  Administration,  and  I  know  the  thorough- 
ness with  which  the  needs  of  each  of  the  districts  was  considered  and  adjudged.  I 
shall  leave  to  Judge  Butzner  a  detailed  discussion  of  how  the  subcominittee 
operated  and  to  other  members  of  my  staff  an  explanation  of  how  the  statistical 
data  was  obtained  and  weighted  for  the  purposes  of  the  operations  of  the  sub- 
committee. 

I  appreciate  this  opportunity  of  appearing  and  presenting  these  views  to  your 
committee. 

[Whereupon,  at  11:50  a.m.,  the  hearing  was  recessed,  subject  to  the 
call  of  the  Chair.] 
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U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  6202, 
Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J.  Weller, 
research  director;  and  Miss  Kathrj^n  M.  Coulter,  chief  clerk. 

Senator  Burdick.  The  subcommittee  is  resuming  today  its  series 
of  hearings  on  the  omnibus  request  of  the  Judicial  Conference  for  the 
creation  of  51  additional  court  judgeships.  As  previously  announced, 
the  subcommittee  intends  to  hear  testimony  from  the  chief  judges  of 
the  33  districts  involved.  This  testimony  will  be  scheduled  so  that  the 
subcommittee  on  each  day  of  hearings  will  consider  these  judicial 
districts. 

Today  we  are  considering  the  circumstances  suirounding  a  request 
made  for  additional  judges  in  the  judicial  districts  of  Virginia,  eastern; 
Virginia,  western;  and  New  York,  northern. 

Our  first  witness  this  morning  will  be  Chief  Judge  Walter  Hoffman 
of  Norfolk,  Va.,  whose  recent  letter  to  me  concerning  the  eastern 
district  of  Virginia  will  appear  in  the  record  at  this  point. 

[The  letter  referred  to  follows:] 

U.S.  District  Court, 
Eastern  District  of  ^"IRGINIA, 

Norfolk,  Va.,  Januanj  23,  1973. 
Hon.  Quentin  N.  Burdick, 

Chairman,   Subcommittee   on  Improvements   in   Judicial   Machinery,   New  Senate 
Office  Building,  Washington,  D.C. 

Dear  Senator;  As  Chief  Judge  of  the  United  States  District  Court  for  the 
Eastern  District  of  \'irginia,  I  am  honored  to  present  my  views,  and  those  of  my 
colleagues,  with  respect  to  the  two  additional  judgeships  recommended  by  the 
Judicial  Conference  of  the  United  States. 

Having  served  as  a  district  judge  since  September  1954,  and  as  chief  judge  of 
the  district  since  August  1961,  I  have  watched  the  growth  of  judicial  business 
for  more  than  eighteen  years.  Until  August  1967,  we  struggled  along  with  only 
three  judges  under  an  insurmountable  workload  aided,  to  some  extent,  by  visiting 
judges.  Pursuant  to  the  1966  omnibus  judgeship  bill,  the  district  received  its  two 
additional  judges  in  late  August  1967.  The  1970  judgeship  bill  added  another 
judge  who  took  office  in  August  1971. 

The  statistics  with  respect  to  filings,  terminations,  median  time,  number  of 
trials,  weighted  caseload,  pending  cases,  and  other  factors,  will  not  be  repeated 
as  they  are  all  readily  available  to  you  and  your  subcommittee.  The  record  speaks 
for  itself.  It  will  adequately  prove  that  there  is  not  a  lazy  judge  in  the  district. 

The  most  urgent  need  for  an  additional  judge  is  in  the  Richmond  Division 
where  Judge  Robert  R.  ^lerhige,  Jr.,  has  been  required  to  serve  without  resident 
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assistance,  although  all  other  judges  in  the  district  have  aided  him  at  frequent  in- 
tervals. The  complex  and  protracted  cases  must,  of  neces.sitjr,  be  handled  by  the 
resident  judge  and  Judge  Merhige  has  had,  in  all  proljability,  the  heaviest  in- 
dividual weighted  caseload  in  the  nation.  An  extra  courtroom  and  judge's  cham- 
bers are  available  in  Richmond,  and  a  newly  appointed  judge  could  take  office 
immediately  with  no  extra  expense  to  the  government. 

The  next  urgent  need  for  an  additional  judgeship  is  in  the  Newport  News 
Division  which  has  never  been  served  by  a  full-time  resident  judge.  Traditionally, 
the  resident  Norfolk  judge  has  been  responsible  for  the  Newport  News  Division. 
Once  again,  a  courtroom  and  judge's  chambers  are  available  at  Newport  News 
for  immediate  occupancy.  Although  certain  renovations  have  been  previously 
authorized  by  the  General  Services  Administration,  these  renovations  have  not 
j'et  begiui. 

There  is  no  readilj'  available  space  for  additional  judges  in  the  Alexandria  or 
Norfolk  Divisions. 

It  is  recommended,  therefore,  that  without  regard  to  the  additional  judges 
to  be  nominated  and  confirmed,  and  irrespective  of  their  residence  in  the  dis- 
trict, they  should  be  required,  as  a  condition  to  their  nomination,  to  designate 
Richmond  and  Newport  News  respectively  as  their  official  stations. 


.Faithfully  yours, 


Walter  E.  Hoffman, 

U.S.  District  Judge. 


Senator  Burdick.  Welcome  to  the  committee,  Judge. 

STATEMENT    OF    HON.    WALTER    E.    HOEFMAN,    CHIEF    JUDGE, 
EASTERN  DISTRICT  OF  VIRGINIA 

Judge  Hoffman.  Senator  Burdick,  Mr.  Westi)hal.  The  action  of  the 
Judicial  Conference,  as  you  know,  approved  the  a])pointment  of  two 
additional  judgeships  for  the  eastern  district  of  Virginia. 

I  shall  not  attempt  to  review  the  statistics  that  have  been  presented, 
except  to  call  to  your  attention  the  management  statistics  of  the  U.S. 
Courts  for  the  fiscal  year  1972,  from  which  you  ^vill  note  in  the  com- 
parison of  districts  within  the  fourth  circuit,  where  the  eastern  dis- 
trict of  Virginia  is  located,  the  total  number  of  filings  in  eastern  Vir- 
ginia was  the  highest  in  the  fourth  circuit,  the  total  number  of  actions 
per  judgeship  was  the  highest  in  the  fourth  circuit,  and  I  yield  to  my 
friend,  Judge  Dalton,  according  to  the  weighted  filings,  he  has  454 
per  judge  in  the  western  district  of  Virginia,  and  in  the  eastern  dis- 
trict of  Virginia  we  have  452.  Perhaps  there  is  some  error  there  in 
the  administrative  offices  that  might  make  this  thing  even. 

As  to  all  cases  per  terminations,  the  eastern  district  of  Virginia 
has  the  highest  per  judgeshij)  in  the  fourth  circuit,  namely,  583,  and 
and  we  likewise  have  the  highest  number  of  trials  per  judgeship, 
namely,  85. 

Senator,  I  will  not  burden  you  any  more  with  these  statistics, 
because  they  are  readily  available  to  j-ou  and  I  know  that  this  com- 
mittee will  give  them  careful  consideration  because  I  am  mindful  of 
the  fact  that,  in  adopting  any  omnibus  judgeship  bill,  care  nuist  be 
given  to  the  tremendous  increase  in  ex]:)ense  that  is  involved. 

With  your  permission,  I  have  mentioned  to  Mr.  Westphal  one  sug- 
gestion which  is  perhaps  somewhat  aside  from  the  eastern  district 
of  Virginia.  It  applies  nationwide.  I  have  found  tluring  my  18  years 
as  judge  and  about  11  years  now  as  chief  judge,  that  judges,  of  course, 
are  appointed  within  a  district  but  without  regard  to  where  their 
official  station  should  be  designated. 


35 

Thus,  in  the  eastern  district  of  Virginia,  we  have  facilities  or  places 
to  accommodate  two  judges.  One  of  those  areas  is  in  the  Richmond 
division,  where  we  are  sorely  in  need  of  an  additional  judge.  The  other 
is  the  Newport  News  division,  which  has  never  had  a  resident  judge. 

If  a  judge  is  selected  whose  home  is  in,  say,  Alexandria,  Va.,  that  is 
perfectly  all  right  with  the  rest  of  the  judiciary,  but  he  has  an  absolute 
right  under  28  U.S.C.,  section  456  to  designate  his  official  station  as 
Alexandria,  Va.,  where  there  would  be  no  space  for  him  to  hold  court. 
Thus,  you  get  into  the  problem  of  a  tremendous  expense  involving 
additions  to  buildings  and  so  on.  I  have  suggested  that  section  456 
perhaps  be  amended.  It  now  reads  as  follows: 

The  official  station  of  eacli  circuit  and  district  judge,  including  each  district 
judge  in  the  territories  and  possessions,  shall  be  that  place  where  a  district  court 
is  regularly  held  and  at  or  near  which  the  judge  performs  a  substantial  portion  of 
his  judicial  work,  which  is  the  nearest  place  where  he  maintains  an  actual  abode 
in  which  he  customarily  lives. 

That  gives  an  absolute  right  to  the  judge  to  say  that  he  wants  his 
official  station  at  a  particular  location  nearest  to  where  he  lives. 

Senator  Burdick.   You  have  the  language  for  an  amendment? 

Judge  HoFFiMAN.  I  have  some  suggested  language  for  an  amendment 
and  I  will  give  it  to  Mr.  Westphal  before  I  leave.  I  have  run  over  it 
very  briefly  just  this  morning. 

Senator  Burdick.  We  would  appreciate  the  language.  I  think  you 
made  a  good  point. 

Judge  Hoffman,  I    have    suggested    adding    to    that    paragraph: 

When  a  new  judge  is  appointed,  if  space  is  not  then  readilj^  available  for  the 
performance  of  a  substantial  portion  of  his  judicial  work,  at  the  place  heretoftire 
provided,  the  official  station  of  the  new  judge  shall  be  designated  by  the  Director 
of  the  Administrative  Office  of  the  United  States  Courts,  after  conferring  with 
the  Chief  Judge  of  the  District,  and  shall  remain  at  that  place  until  such  time  as  a 
vacancy  occurs  at  the  place  where  he  maintains  an  actual  abode  in  which  he 
customarily  lives,  at  which  time,  at  the  option  of  the  judge,  the  official  station  may 
be  changed  if  space  is  then  readily  available. 

This  proposed  amendment,  while  not  in  the  law  at  the  present  time, 
has  been  indirectly  a}){)lied  in  the  past.  I  know  when  my  colleague, 
Judge  Oren  R.  Levv^is,  was  appointed  in  1959,  he  lived  in  Ai'lington 
and  the  place  where  he  was  needed  was  in  the  Richmond  division, 
where  Judge  Sterling  Hutchinson  had  taken  retirement.  Judge  Albert  V. 
Brj^an,  Sr.,  was  the  district  judge  in  Alexandria;  I  was  the  district 
judge  in  Norfolk.  Thus,  we  needed  the  new  judge  in  Richmond. 

Before  Judge  Lewis  was  appointed,  he  was  politely  informed  by 
the  Attorney  General  that  he  would  have  to  designate  Richmond  as 
his  official  station.  He  did  so,  and  in  1961,  Judge  Bryan,  Sr.,  was 
elevated  to  the  circuit  court  of  appeals.  The  net  result  was  that  we 
could  then  change  the  station  of  Judge  Lewis  to  the  Alexandria  divi- 
sion where,  of  course,  he  is  now  located. 

This  proposed  amendment  would  give  that  same  right  but  it  would 
make  it  in  the  force  of  law. 

I  mention  that  to  you  because  of  the  tremendously  increased  cost, 
Senator,  in  connection  with  making  substantial  additions  to  buildings 
by  reason  of  adding  courtrooms  and  office  space  for  any  district  judge. 

I  have  no  other  suggestions  unless  you  have  any  particular  inquiries 
you  wish  to  make  with  respect  to  the  business  in  the  eastern  district 
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of  Virginia.  I  think  on  the  basis  of  statistics — and  I  recognize  that 
they  are  always  subject  to  some  possible  attack — on  the  basis  of  these 
statistics,  it  is  obvious  that  the  eastern  district  of  Virginia  is  in  need 
of  two  additional  judgeships. 

I  might  say  that  in  Maryland,  for  example,  if  you  ^^-ill  compare  the 
eastern  district  of  Virginia  in  this  booklet  that  is  put  out  by  the  Ad- 
ministrative Office,  page  4-10  of  the  fourth  circuit,  Maryland  has 
seven  judges;  we  now  have  six  judges.  Our  total  filings  were  3,052, 
the  last  fiscal  year;  Maryland's  were  2,113.  Our  total  actions  per 
judge  were  509;  Marjdand's  were  302.  Our  Aveighted  caseload  M^as 
452;  Maryland's  was  278.  Our  actual  terminations  per  judge  were 
583;  Maryland's  were  337.  And  our  actual  number  of  trials  was  85 
per  judge;  Maryland's  was  34  per  judge. 

Now,  I  don't  want  to  pick  on  Alaryland,  I  don't  think  they  are 
underworked  in  an}"  sense  of  the  word.  I  just  think  that  we  are  a  Uttle 
bit  overworked  at  the  time. 

Mr.  Westphal.  Of  course,  JMarjdand  is  one  district  and  Virginia 
is  two  districts. 

Judge  IIoffjMAN.  That  is  correct  and  I  am  onl}^  speaking,  though, 
of  the  eastern  district  of  Virginia. 

Mr.  Westphal.  I  imderstand, 

Judge  Hoffman.  I  haven't  given  the  western  district  of  Virginia 
figures.  If  you  added  the  western  district  of  Virginia,  of  course,  you 
Avould  have  considerably  more. 

I  did  not  take  those  figures  in  comparing  them  with  Maryland. 
Maryland,  of  course,  has  the  good  fortune  of  ha^ang  all  seven  judges 
located  in  Baltimore.  You  can  generally  have  a  more  efficient  operation 
where  the  judges  are  all  located  in  one  city.  In  the  eastern  district  of 
Virginia,  we  have  four  cities  to  cover — Alexandria,  Richmond,  Norfolk, 
and  Newport  News. 

The  Alexandria  work  has  tremendously  increased  within  the  past 
3  years,  principally  bj'^  reason,  of  course,  of  the  increase  in  the  popu- 
lation of  the  bedroom  city  of  Washington,  and  also  by  reason  of  the 
fact  that  the  Federal  Bureau  of  Investigation  has  established  a  full- 
time  office  over  in  that  area  and  does  much  of  its  work  in  that  area 
and  prosecutes  many  of  its  criminal  cases  in  the  Alexandria  division, 
rather  than  in  Washington,  if  they  can  obtain  jurisdiction  over  there. 

And  the  criminal  load  in  the  Alexandria  division  has  tremendously 
increased,  but  we  have  no  additional  space  in  Alexandria. 

I  might  say,  also,  and  I  do  not  know  whether  this  is  correct,  but 
rumor  has  it  that  Judge  Merhige  in  Richmond  has  the  heaviest  indi- 
vidual weighted  caseload  of  any  judge  in  the  Nation. 

I  believe  that  the  Administrative  Office  might  have  the  breakdown 
for  each  judge,  and  I  think  it  is  safe  to  say  that  the  weighted  caseload 
of  all  of  the  judges  in  the  eastern  district  of  Virginia  comes  within 
probably  the  first  20  or  30  in  the  Nation. 

My  individual  work.  Senator,  has  perhaps  dropped  somewhat  as  I 
advance  in  age  and  I  can  only  say  that  I  have  been  called  on  to  do  a 
great  deal  of  work  in  connection  with  outside  activities  in  the  per- 
formance of  committee  functions,  seiving  on  the  Board  of  the  Federal 
Judicial  Center,  and  several  other  capacities  I  have  had  to  perform 
in  that  service.  I  am  glad  to  do  it;  I  have  reached  retirement  age,  but 
my  wife  said  she  doesn't  want  me  to  take  retirement  at  this  time  be- 
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cause  she  said  she  doesn't  want  me  loafing  around  the  home.  I  think 
all  of  us  know  about  that. 

Senator  Burdick.  1  don't  want  to  let  that  little  statement  go  by 
without  a  comment  because  you  appear  to  me  to  be  very  robust, 
mentally  and  physical^. 

Judge  Hoffman.  Well,  certainly  physically,  that  is  true.  Some  have 
doubts  about  my  mental  capacity,  1  might  add. 

Senator  Burdick.  I  have  a  few  questions  and  the  staff  may  have 
a  few  technical  questions  afterward. 

In  1972,  you  and  your  colleagues  terminated  445  more  cases  than 
were  filed,  even  though  your  new  filings  remained  about  the  same  as 
in  1971.  Also,  the  1972  terminations  were  up  640  cases  over  the  total 
in  1971.  To  what  do  you  attribute  the  good  increase  in  productivity? 

Judge  Hoffman.  Judge  Albert  Bryan  did  not  take  office  until 
August  10,  I  think  it  was,  of  1971.  He  became  the  sixth  judge. 

I  think  your  increase  in  terminations  would  be  probably  attiibut- 
able  to  his  service  of  lOj/^  months  of  the  fiscal  year  in  question.  That 
is  the  way  I  would  explain  the  increase  in  terminations,  Senator. 

Senator  Burdick.  How  long  was  Bryan's  seat  vacant? 

Judge  Hoffman.  Judge  Bryan's  seat  was  vacant — well,  I  think  it 
took  about  11  or  12  months  to  give  birth  to  Judge  Bryan,  Ji.,  who 
was  appointed. 

Senator  Burdick.  There  was  a  vacancy  for  about  a  year? 

Judge  Hoffman.  A  vacancy  for  about  a  year  in  1966.  When  the 
omnibus  judgeship  bill  was  passed  at  that  time,  two  additional 
judges  were  given.  We  went  from  three  to  five  at  that  time.  And  the 
bill,  1  believe,  was  passed  in  March  of  1966,  and  I  received  my  judges 
on  September  1  of  1967.  Approximately  18  months  of  a  gap  in  time 
that  elapsed  there.  Of  course,  that  is  a  matter  that  I  recognize  is  a  real 
problem.  I  have  no  solution  to  that  but  it  has  undoubtedly  affected 
the  judicial  business. 

Senator  Burdick.  In  1972,  your  judges  tiied  more  cases  and  termi- 
nated more  cases  than  m  any  prior  year.  Could  this  be  attributed  to 
the  fact  that  your  magistrates  have  relieved  the  judges  of  some  of 
the  minor  criminal  work,  so  that  your  judges  devote  more  time  to  the 
bench? 

Judge  Hoffman.  I  think  that  is  undoubtedly  true  in  the  Norfolk 
division.  We  use  our  magistrate  to  a  great  extent  in  handling  habeas 
corpus  matters.  He  does  not  conduct  any  plenary  hearings,  but  he 
does  for  all  i)ractical  purposes  review  all  the  State  records  that  come 
in;  he  actually  drafts  an  opinion  for  us. 

We  review  it  and  sign  it  and  it  is  our  order,  of  course,  but  the  work 
is  actually  performed  by  the  magistrate. 

To  that  extent,  in  the  Richmond  division,  it  has  assisted,  I  think 
it  has  assisted  Judge  Merhige  greatly  by  reason  of  one  part-time 
magistrate  doing  substantially  all  of  the  piisoner  petitions  that  are 
filed  under  1983.  I  do  not  believe  he  uses  that  magistrate  to  dispose  of 
his  State  habeas  cor])us  matters.  I  think  he  uses  his  law  clerks  to 
assist  him  on  these  matters. 

But  I  think  it  has  been  a  great  relief  to  Judge  Merhige  in  the  Rich- 
mond division,  where  the  State  penitentiary  is  located  and  man}' 
other  of  the  State  penal  systems  are  located,  with  a  tremendous  in- 
crease in  cases  filed  under  1983,  which  permits  them,  of  course,  to  com- 
plain about  anything,  for  all  practical  purposes,  in  the  penal  system. 
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I  do  not  believe  that  it  has  greatly  diminished  the  workload  in  the 
Alexandria  division.  The  two  Alexandria  magistrates,  one  of  whom  is 
full  time,  one  of  whom  is  part  time,  have  devoted  substantially  ail  of 
their  time  to  handling  the  work  involving  the  Pentagon  and  the 
joarkway,  Colonial  Parkway,  and  other  areas  in  northern  Virginia 
where  they  are  required — they  hold  court,  I  think,  one  holds  court  — 
both  hold  court,  I  think,  three  times  per  week. 

Now,  whether  or  not  some  additional  work  could  be  put  on  the  full- 
time  magistrate,  I  am  personally  of  the  ophiion  it  could.  Others  dis- 
agree with  me  along  that  line. 

Senator  Burdick.  As  you  know,  one  basis  for  the  magistrates, 
when  we  considered  this  matter  before,  was  that  they  woidd  relieve 
considerable  work,  and  that  that  woidd  be  less  expensive  to  the  tax- 
payer, because  it  doesn't  require  all  that  is  required  for  the  creation 
and  establishment  of  a  new  judge.  And  I  am  pleased  to  hear  you  say 
that  there  are  probabh''  other  areas  in  which  they  could  also  aid  and 
assist  the  judge. 

I  was  wondering  if  you  know  of  any  area  where  the}''  have  been 
used  for  pretrial  conferences  or  anj^thing  like  that. 

Judge  Hoffman.  Yes,  sir.  I  know  that,  nationwide.  We  have  not 
used  them  in  the  eastern  district  of  Vhginia,  even  in  the  Norfolk  area, 
for  this  reason:  The  statistics  will  show  that  Vhginia,  for  some  reason 
or  other,  has  the  largest  number  of  State  habeas  proceedings  which 
wind  up  in  the  Federal  court  of  any  place  in  the  Nation.  I  think  at  one 
time  northern  California  exceeded  us  but  I  believe  we  have  now  passed 
northern  California.  The  net  result  has  been  that  our  magistrate  at 
Norfolk  is  continuously  occupied  in  disposing  of  Federal  petitions  for 
habeas  corpus,  which  involve  State  prisoners. 

Senator  Burdick.  The  agreed  bulk  of  them  are  frivolous,  aren't 
they? 

Judge  Hoffman.  ]Most  of  them  are  wholly  frivolous. 

Senator  Burdick.  That  is  right. 

Judge  Hoffman.  And  if  there  was  any  way  to  stop  them,  I  might 
add,  that  the  Advisor}^  Committee  on  Criminal  Rules,  which  I  have 
had  the  pleasure  now  of  serving  for  12  3^ears,  and  I  would  have  gone 
off  this  year,  but  I  have  served  as  chahman  of  a  subcommittee  drafting 
proposed  rules  in  habeas  corpus  cases,  and  they  have  been  drafted. 
They  are  in  the  process  of  being  printed  by  the  Administrative  OfHce 
for  circulation  to  the  bench  and  bar.  We  are  very  hopeful  that  we  have 
found  a  legitimate  and  legal  way  to  deter  habeas  corpus  proceedings 
by  State  prisoners  in  the  Federal  court  through  the  medium  of  requir- 
ing that  they  put  all  of  their  eggs  in  one  basket  at  one  time,  thereby 
avoiding  the  obviously  repetitive  petitions  we  have  alleging  one  ground 
after  another. 

Senator  Burdick.  And  in  our  system  of  justice,  I  presume  we  have 
to  wade  through  a  lot  of  chaff,  because  there  may  be  one  in  that 
group  that  has  merit. 

Judge  Hoffman.  And  every  once  in  awhile  you  do  find  one  that 
has  merit.  I  would  say  that  probabh'  95  percent  of  them  are  wholly 
frivolous,  but  you  still  have  to  afford  protection  to  the  5  percent. 

Senator  Burdick.  That  is  right. 

In  1972,  your  judges  held  709  pretrial  conferences.  Were  those 
mostly  criminal  cases  or  civil  cases? 
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Judge  HoFFMAX.  Civil,  I  would  say,  Senator,  priniaril}'.  We  do 
liold  pretrial  conferences  in  criminal  cases  where  we  see  that  there  is  a 
protracted  case  or  one  involving  a  large  number  of  exhibits  that  are 
lo  be  introduceil,  such  as  income  tax  evasion  cases  and  the  like. 

In  the  main,  however,  in  criminal  cases,  all  of  the  divisions  in  the 
eastern  district  of  Virginia  follow  substantially  the  same  procedure. 
That  is  to  say,  after  the  appouitment  of  counsel  and  the  arraignment, 
we  direct  the  attorney  for  the  defendant  to  confer  with  the  attorney 
for  the  Government,  in  anticipation  that  perhaps  the  Government 
will  reveal  sometimes  all,  sometimes  substantially-  all,  sometimes  none, 
of  the  Government  file. 

The  result  has  been  that  we  have  expedited  the  trial  of  criminal 
cases  to  some  extent  by  following  that  procedure,  because  we  do  get  a 
more  meaningful  plea  of  guilty  at  the  appropriate  time  after  the 
attorney  has  had  an  opportunity  to  go  into  it. 

In  civil  cases,  in  the  Norfolk  and  Newport  News  divisions,  since 
1962,  when  we  put  a  rule  into  effect — I  could  not  get  the  approval  of 
my  colleagues  then  in  Alexandria  and  Richmond,  but  we  put  it  into 
eft'ect  for  the  Norfolk  and  Newport  News  divisions.  We  hold  a  pretrial 
conference  in  each  civil  case  with  the  exception  of  habeas  corpus,  and 
administrative  reviews,  which  are  on  the  basis  of  the  record  itself, 
and  need  no  pretrial  conference,  and,  of  course,  defaults,  where  there 
is  no  appearance,  and  so  on. 

But  in  all  other  cases,  we  do  conduct  an  initial  pretrial  conference, 
at  which  time  we  establish  the  cutoff  dates  for  all  discovery.  We 
establish  the  cutoff  dates  for  the  taking  of  de  bene  esse  depositions. 
We  fix  a  date  for  the  attorneys  to  meet  in  advance  of  a  final  pretrial 
conference.  We  schedule  a  fuial  pretrial  conference  and  we  schedule  a 
trial  date,  all  at  the  same  time  at  the  initial  pretrial  conference. 

In  the  average  case,  the  next  time  the  judge  sees  that  file,  it  is  at  the 
time  of  the  final  pretrial  conference,  at  which  time  w^e  require  the 
preparation  of  an  order  in  connection  with  it,  which  is  somewhat  of  a 
form  basis  that  has  been  submitted  to  counsel.  They  have  no  difficulty 
following  the  form  that  we  have  drafted. 

At  that  time,  at  the  final  pretrial  conference,  we  arrange  as  to  which 
attorney  will  summon  particular  witnesses,  especially  where  they^  have 
a  duplication  of  witnesses.  There  is  no  need  for  the  U.S.  marshal  to 
serve  a  subpena  for  plaintiff's  law3'^er  and  the  defendant's  lawyer  where 
the  same  witnesses  appear.  We  save  that  expense  to  the  litigant, 
which  involves,  of  course,  $20  plus  mileage  for  each  witness.  And  also 
we  have  all  exhibits  marked  and  introduced  at  that  time  and  rule  on 
objections.  We  also  rule  on  objections  to  anj^  depositions  that  ma}-  have 
been  taken  and  are  contemplated  to  be  introduced  into  evidence. 

It  has  tremendously  shortened  our  trial  time  in  the  Norfolk  and 
Newport  News  divisions  by  using  that  procedure.  But  we  conduct 
those  ourselves  at  the  present  time. 

Whether  or  not  it  would  be  advisable  to  refer  them  to  the  magis- 
trate remains  to  be  seen. 

We  would  like  to  do  it  if  the  habeas  corpus  workload  decreases 
appreciably  so  that  v\-e  know  that  he  can  keep  up  ^^•ith  the  load. 

Senator  Burdick.  That  is  the  very  point  I  was  going  to  mention 
next.  You  coidd  use  another  full-time  magistrate? 
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Judge  Hoffman.  Well,  that  is  now  before  the  Admmistrative  Office 
and  the  Judicial  Conference;  1  suppose,  in  due  time.  The  Administra- 
tive Office  has  recommended  in  the  Richmond  division  that  the  two 
part-time  magistrates  be  supplanted  by  one  full-time  magistrate. 

Judge  Meriiige,  who  is  the  resident  jutlge  in  that  area  and  the  only 
resident  judge,  has  stated  that  in  his  opinion  he  needs  a  full-time 
magistrate  and  a  part-time  magistrate.  In  the  Alexandria  division, 
where  we  have  a  full-time  magistrate  and  a  part-time  magistrate,  the 
administrative  office  has  recommended,  for  the  present,  that  there  be 
no  additions. 

Judge  Lewis  has  very  urgently  suggested  that  another  full-time 
magistrate  be  added  to  the  Alexandria  division. 

I  don't  want  to  get  into  that  altercation  one  way  or  another.  I  agree 
in  part  mth  the  Administrative  Office  and  I  agree  in  part  with  my 
colleagues,  but  whether  or  not,  bearing  in  mind  the  expense  involved 
and  the  work  performed,  I  am  not  prepared  to  say.  I  think  that — I 
know  that  Judge  Lewis  is  going  to  make  a  fight  for  it,  as  my  friend, 
General  Kirks,  well  knows,  because  Judge  Lewis  never  takes  anything 
mthout  going  down  fighting  on  it  and  he  is  on  the  Judicial  Conference. 
Whether  anything  can  be  obtained  by  him,  I  don't  know,  along  this 
line. 

Senator  Burdick.  As  an  old  broken-down  country  lawyer,  it  would 
be  my  view  that  pretrials  could  be  handled  very  efficiently  by  a  magis- 
trate. After  all,  in  every  pretrial  conference  I  have  attended,  every- 
thing has  to  be  by  agreement.  There  are  no  decisions  to  render;  it  is 
just  a  question  of  lining  up  the  case  and  seeing  how  much  further  work 
you  can  avoid. 

Judge  Hoffman.  We  go  a  little  further  than  that,  vSenator,  by  ruling 
on  objections  to  exhibits  in  advance  of  trial,  and  also  by  ruling  on 
objections  in  the  taking  of  any  depositions  that  are  to  be  introduced. 

Now,  as  to  whether  or  not  a  magistrate  is  in  a  position  to  do  that, 
probably  not.  That  is  a  judicial  function  and  he  could  make  a  tenta- 
tive ruling,  perhaps,  subject  to  the  approval  of  the  judge. 

Senator  Burdick.  The  district  judge  will  have  to  rule  on  it  again 
at  the  trial? 

Judge  Hoffman.  He  would  have  to  rule  on  it  again  at  the  trial, 
and  the  magistrate  would  know  there  may  be  a  different  presiding 
judge,  but  we  have  enough  confidence  in  each  other,  I  think,  to  say  it 
has  already  been  ruled,  and  let  it  go  at  that,  unless  it  presents  an 
unusual  situation. 

Senator  Burdick.  I  would  like  to  examine  the  experiences  of  other 
judges  to  suggest  just  how^  fully  we  can  use  these  magistrates,  because 
we  were  hoping  that  that  would  relieve  a  lot  of  your  burden. 

What  about'default  judgments,  and  so  forth?  Certainly,  they  could 
handle  them,  couldn't  they? 

Judge  Hoffman.  Default  judgments? 

Senator  Burdick.  Yes. 

Judge  Hoffman.  Assuming  that  it  doesn't  reciuire  the  action  of  an 
article  3  judge,  I  don't  see  why  anybody  couldn't  handle  it. 

Senator  Burdick.  The  clerk  could,  maybe. 

Judge  Hoffman.  The  clerk  coidd,  perhaps.  But  it  may  require 
the  action  of  an  article  3  judge  for  the  purpose  of  the  actual  entry 
of  judgment.  Certainly,  defa\dts  present  no  problem.  Senator,  I 
don't  think,  in  the  average  handling  of  any  case. 
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Senator  Burdick.  At  this  stage,  you  haven't  requested  any  addi- 
tional magistrate  help? 

Judge  Hoffman.  Personally,  as  chief  judge,  I  have.  Since  it 
does  not  affect  the  Norfolk  division,  I  have  not.  It  is  quite  true 
that  if  we  had  an  additional  magistrate  in  Norfolk,  unquestionably, 
I  would  work  him  into  the  pretrail  system.  But  our  need  lies  in  the 
assistance  in  Richmond,  where  Judge  Merhige  has  been  tremendously 
overworked  and  the  fact  that  at  the  present  time  the  Newport  News 
division  is  served  by  three  Norfolk  judges. 

We  hold  court  in  Newport  News  approximately  18  weeks  per  year. 
It  is  normal  to  assume  that  if  a  resident  judge  is  assigned  to  the 
Newport  News  division  that  there  would  be  an  increase  which  would 
probably  require  his  presence  there  about  26  weeks  per  year.  We 
have  been  maintaining  a  courtload  on  the  basis  of  12  months  a 
yeiir. 

Some  of  us  have  been  required  to  sacrifice  whatever  vacation  we 
can  get  during  a  year's  time  by  reason  of  that. 

We  frequently,  for  instance,  if  Judge  Lewis  in  Alexandria  or  Judge 
Bryan,  Jr.,  Alexandria,  desires  to  go  on  vacation,  we  have  sent  a 
Norfolk  judge,  where  we  have  three,  to  the  Alexandria  division  to 
keep  maintaining  a  full-time  court  load  there  because  we  feel  that 
we  must  keep  up  with  the  number  of  cases  in  that  division. 

The  Newport  News  judge,  if  appointed  and  designated  to  that 
area  as  his  official  station,  would  be  able  to  fill  in  for  the  periods 
of  time  that  normally  a  judge  would  take,  the  five  other  judges 
would  take,  in  connection  with  any  vacation  period.  It  would  be 
six  others  if  the  recommendation  of  the  Judicial  Conference  is  filled. 
Seven  others;  I  beg  your  pardon. 

Senator  Burdick.  Mr.  Westphal  has  a  few  questions  at  this  point. 

Mr.  Westphal.  Judge,  you  have  in  front  of  you  a  series  of  exhibits, 
and  I  ask  you  to  look  at  the  last  exhibit,  which  is  labeled  committee 
exhibit  No.  3,  the  last  page  of  those  that  are  stapled  together.  [Ex- 
hibit No.  3  appears  at  the  conclusion  of  Judge  Hoffman's  testimony.] 

According  to  committee  exhibit  No.  3,  during  the  past  5  years 
the  judges  in  your  district  have  given  quite  a  bit  of  time  to  other 
courts. 

As  shoA\Ti  in  that  exhibit,  in  1968,  63  days  were  given,  and  5  days 
were  received.  In  1969,  97  days  were  given  and  only  12  days  received. 
In  1970,  29  days  were  given,  none  were  received.  In  1971,  25  days 
giA^en,  none  received.  In  1972,  you  almost  broke  even,  you  gave 
44  days  and  received  32  days. 

Yet  during  this  same  5-year  period,  the  filmgs  were  increasing  in 
your  court  and  your  backlog  of  pending  cases  was  building  up.  Do 
you  have  any  comment  about  this  fact  that  the  judges  gave  so  much 
time  elsewhere,  in  a  period  when  their  own  work  was  increasing? 

Judge  Hoffman.  I  am  glad  you  asked  the  question.  I  think  the 
statistics  would  show  that  the  eastern  district  of  Virginia  has  more 
than  carried  its  load  in  its  own  district.  For  the  years  1968,  1969,  and 
something  over  a  period  into  1970,  the  eastern  district  of  North  Caro- 
lina, where  Judge  Dalton  has  also  held  court  for  an  appreciable  period 
of  time,  was  in  a  desperate  situation. 

Chief  Judge  Butler  was  ill  and  Judge  Larkins  was  the  only  other 
judge.  Now  they  have  had  a  judge  added.  Judge  Dupree.  Civil  cases 
were  pending  that  had  been  pending  for  4,  5,  and  6  years.  When,  I 
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think  it  was  in  September  of  1968,  perhaps  in  early  1969,  Judge  Butler 
had  to  go  to  the  hospital  for  a  serious  heart  operation,  it  left  only 
Judge  Larkins.  I  suggested  to  my  fellow  judges  that  Ave  take  125  cases, 
namely,  25  for  each  judge,  divide  them  among  the  various  divisions 
in  the  eastern  district  of  North  Carolina,  and  that  we  be  given  those 
cases  conditioned  that  they  not  be  interfered  with  at  all  by  the  judges 
in  North  Carolina. 

When  Judge  Larkins  sent  me  the  list,  he  had  152. 1  drew  three  patent 
cases,  I  might  add,  which  are  not  too  pleasant  for  any  judge.  Judge 
MacKenzie  drew  one.  They  were  not  simple  cases  by  any  means.  None 
of  the  cases  that  were  handed  to  us  were. 

Of  the  152  cases,  over  a  period  of  18  months  we  disposed  of  150.  In 
two  of  the  cases  Judge  Larkins  had  granted  a  continuance  and  when 
they  sent  them  back  to  me,  I  said,  "No,  you  forfeited  on  your  agree- 
ment not  to  interfere  with  these  cases  and  these  are  yours." 

But  we  did  dispose  of  those  cases.  That  accounts  for  the  bulk  of  the 
time  that  we  have  spent  in  the  eastern  district  of  North  Carolina. 

As  to  Judge  Merhige's  service  in  the  western  district  of  Virginia, 
you  will  note  he  spent  38  days  there  during  the  fiscal  year  1969.  I 
believe  that  many  of  those  cases,  although  I  do  not  know  for  certain, 
were  school  desegregation  cases.  Judge  Dalton  had  previously  served 
in  the  Senate  of  Virginia  and  he  felt  that  he  should  avoid  as  much  as 
possible  some  of  those  decisions  because  he  had  voted  on  some  of  the 
legislation.  Whether  or  not  that  was  an  eft'ort  on  Judge  Dalton's  part 
to  also  avoid  some  unpopularity  that  might  be  created,  I  don't  knov^^ 
I  will  let  him  speak  for  himself  along  those  lines. 

You  will  note  that  in  1972 — well,  also  Judge  jNIerhige  has  been  to 
the  middle  district  of  North  Carolina  in  1971 — he  spent  13  days  there. 

Senator  Burdick.  Excuse  me,  Judge.  We  have  about  three  meetings 
going  here  at  once  this  morning. 

[Brief  interruption.] 

Judge  HorF:\iAX.  In  the  middle  district  of  North  Carolina,  Judse 
Merhige  devoted  13  days  there  and  I  can  give  that  explanation. 
Judge  Edward  M.  Stanley  of  the  middle  district  of  North  Carolina 
was  the  chief  judge.  He  died  in  December  of  1971.  He  was  ill  for  a 
long  period  of  time  during  that  particular  period.  And  he  requested 
assistance  and  Judge  Merhige  volunteered  to  go  down  there. 

You  will  also  note  that  I  went  to  California  in  fiscal  year  1972. 
I  did  go  to  San  Francisco.  I  went  during  the  month  that  I  had  allo- 
cated to  myself  for  my  vacation.  I  did  not  go  on  any  other  time.  I 
had  it  marked  on  my  books  for  a  vacation  period  and  I  decided  to  be 
a  postman  and  go  on  my  vacation  by  holding  court  there. 

I  did  the  same  thing  in  San  Diego  this  past  summer  and  spent  a 
month  out  at  San  Diego  assisting  in  that  very  busy  division,  that 
district. 

I  might  say,  Mr.  Westphal  and  Senator,  that  sometimes  you  get 
saddled  with  these  jobs  of  holding  court  without  your  own  desires 
being  implemented,  as  General  Kirks,  who  is  present  in  the  room,  A\ill 
vouch  for.  I  have  been  recently  assigned  to  duty  to  handle  two  rather 
complex  antitrust  cases  in  Salt  Lake  City,  Utali.  My  assignment 
came  from  the  Chief  Justice. 

If  you  can  figure  out  a  way  where  you  can  tell  the  Chief  Justice 
"No" — I  told  him  I  was  confident  there  were  judges  somewhere  be- 
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tween  Salt  Lake  City  and  Norfolk,  Va.,  and  he  said,  no,  there  were 
none.  And  the  net  result  is  I  will  be  in  Utah  next  Monday  in  connec- 
tion ^\dth  the  two  cases  that  have  been  assigned  to  me.  1  will  be  spend- 
ing the  entire  month  of  May  in  Utah  tr3dng  one  of  these  cases. 

We  have  been  A\'ilhng  in  the  eastern  district  of  Virginia  to  render 
our  assistance.  We  do  not  believe  that  it  has  seriously  affected  the 
workload  because  our  nationwide  average  for  the  work  done  in  the 
terminations  in  the  eastern  district  of  Virginia,  I  think,  has  been  ex- 
ceptionally good. 

Mr.  Westphal.  Judge,  these  situations  you  mentioned  in  North 
CaroHna  eastern  and  Virginia  western,  those  were  assignments  made 
by  and  through  the  chief  judge  of  your  circuit,  as  a  means  of  taking 
care  of  special,  unusual  situations  that  always  occur  in  any  court 
system? 

Judge  Hoffman.  That  is  correct.  And  ordinarily,  if  we  needed  re- 
Uef,  we  would  call  on  one  of  our  fellow  judges.  Judge  Dalton  used  to 
call  on  me  frequently  and  for  years  when  I  was  carrying  the  entire 
load  in  Norfolk  as  one  of  now  three  judges,  Judge  Dalton  spent  prob- 
ably a  month  and  a  half  to  2  months  a  year  in  the  Norfolk  division 
assisting  me.  Because  the  workload  in  the  western  district  in  Virginia 
was  not  as  great  at  that  time. 

It  has  now  tremendously  increased,  but  it  was  not  as  great  at  that 
time. 

Mr.  Westphal.  You  mentioned  this  recent  assignment  you  re- 
ceived to  try  these  complex  cases  out  in  Utah.  Do  circumstances  of 
your  assignments  there  include  a  provision  whereby  your  district  will 
receive  some  visiting  judge  help  assignment  in  to  pick  up  the  slack 
caused  by  your  departure? 

Judge  Hoffman.  Yes.  Judge  Roy  Harper,  who  is  Chairman  of  the 
Intercircuit  Assignment  Committee,  at  the  request  of  Judge  Hayns- 
worth,  has  arranged  for  Judge  Omer  Poos  from  Illinois  to  hold  court 
in  the  Alexandria  division.  Actually,  Judge  Poos  will  be  here  starting 
next  Monday  for  a  period  of  3  weeks.  He  will  hold  court  in  Alexandria 
and  I  believe  arrangements  are  being  made  for  Judge  Jurgens,  also 
of  IlHnois,  to  hold  court  in  the  eastern  district  of  Virginia,  sometime 
next  September  or  October. 

I  might  say  that  that  was  done  at  the  insistence  of  my  boss,  Chief 
Judge  HajTisworth.  I  did  not,  in  fact,  approach  it  along  those  lines 
but  I  know  that  one  of  these  antitrust  cases  in  Utah  will  be  terminated 
this  year,  but  the  other  one,  I  am  afraid,  will  go  into  at  least  the  next 
calendar  year. 

Mr.  Westphal.  Well,  in  this  handling  of  intercircuit  assignments 
or  intracircuit  assignment  of  judges,  it  should  be  handled  in  such  a 
way  that  an  overloaded  district  does  not  have  a  deficit,  so  to  speak, 
on  assignments.  Don't  yon  agree? 

Judge  Hoffman.  Well,  I  thmk  it  depends  upon  the — not  so  much 
the  deficit  of  the  district,  as  it  does  upon  the  ability  of  the  judges  in 
that  district  to  dispose  of  the  litigation. 

Mr.  Westphal.  T  understand,  but  there  are  a  number  of  districts 
in  the  94  where  they  are,  relatively  speaking,  \mderworked.  And  the 
secret  should  be  to  equalize  the  workload  among  all  of  the  400  judges 
at  the  district  court  level. 

Judge  Hoffman.  That  should  be  the  basic  principle  that  should 
guide  it. 
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Mr.  Westphal.  I  notice  from  the  statistics  compiled  for  3-our  dis- 
trict, in  your  cases  pending  June  30  of  1972,  there  were  some  101 
selective  service  cases  included  in  those  that  were  pending  at  that  time. 
I  think  we  are  safe  now  in  assuming  that  this  type  of  case  should 
disappear  from  our  court  calendars. 

Judge  Hoffman.  I  would  guarantee,  of  the  101  pending  selective 
service  cases,  that  you  will  find  that  98  of  them  are  residents  of  Canada. 
Whether  the}''  have  moved  back  in  since  last  week,  I  don't  know. 

Mr.  Westphal.  But  in  any  event,  we  should  not  have  to  deal  with 
too  many  selective  service  cases  from  now  on,  except  for  the  so-called 
Canada  cases? 

Judge  Hoff.man.  Hopefullv  not. 

Mr.  Westphal.  Now,  how  many  courtrooms  do  vou  have  in 
Norfolk? 

Judge  Hoffman.  We  have  three  courtrooms  in  Norfolk.  I  might  say 
that  when  my  two  other  colleagues  were  appointed  on  September  1, 
1967,  we  only  had  two  courtrooms  and  two  chambers. 

Mr.  Westphal.  But  you  now  have  three,  and  how  man}^  resident 
judges  are  there  in  Norfolk? 

Judge  Hoffman.  Three. 

Mr.  Westphal.  And  in  Alexandria,  how  many  courtrooms  are 
there? 

Judge  Hoffman.  W^e  have  two  courtrooms  and  two  chambers  and 
two  judges.  Two  resident  judges,  Judge  Lewis  and  Judge  Bryan,  Jr. 

Mr.  Westphal.  And  your  sixth  judge  is  Judge  Merhige  of 
Richmond? 

Judge  Hoffman.  Judge  Merhige  in  Richmond  and  he  has  two 
cou.rtrooms  there  and  two  judges'  chambers  which  are  available.  I 
believe  Judge  Turk,  who  is  ])resent  with  Judge  Dalton,  is  scheduled 
to  hold  court  in  Richmond  the  balance  of  this  week.  I  am  not  certain 
as  to  that.  I  will  let  him  speak  for  himself.  But  I  heard  rumors  to  the 
effect  that  he  is  coming  there  because  Judge  Merhige  has  been  in  the 
hospital  with  a  rather  serious  back  operation. 

Mr.  Westphal.  Now,  you  have  foin-  divisions  in  your  district,  the 
Norfolk,  Alexandria,  Richmond,  and  Newport  News  divisions? 

Judge  Hoffman.  New]3ort  News  has  a  courtroom  and  quarters 
that  are  available  for  a  judge  any  time  he  might  be  designated  to  sit 
in  that  area. 

Mr.  Westphal.  In  Norfolk,  what  is  your  calendar  system,  a 
master  calendar  or  individual  calendars  for  5'our  three  judges  there? 

Judge  HoFFAL\N.  In  Norfolk,  Mr.  Westphal,  I  would  say  we  have 
a  hybrid  system  along  that  line.  I  am  not  saying  that  the  system  is  in 
any  way  deficient.  We  do  not  have  a  strictly  individual  calendar  system. 
We  do  have  certain  cases  which  must  be  designated  to  be  presided  over 
by  a  specific  judge. 

Mr.  Westphal.  Because  of  their  complexit}" ? 

Judge  Hoffman.  Primarily  because  of  relationships.  I  have  a  son- 
in-law  ])racticuig  law,  of  course,  and  my  wife — 1  mairied  a  second 
time — she  has  a  son  practicing  law.  I  refrain  from  trying  those  cases 
and  when  they  come  in  I  will  just  tell  the  clerk's  office  to  assign  them 
to  either  Judge  Ivellam  or  Judge  Mackenzie.  Judge  KcUam  has  a  brother 
Avho  practices  law  and,  of  course,  he  is  prohibited  from  sitting  in  those 
cases. 
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Mr.  Westphal.  Apart  from  those  exceptions,  do  you  basically  run 
a  so-called  master  calender? 

Judge  Hoffman.  Yes,  sir. 

Mr.  Westphal.  Do  you  hold  calendar  calls  as  such,  periodic 
calendar  calls? 

Judge  Hoffman.  No,  we  don't  need .  a  calendar  call  because  we 
have  an  initial  pretrial  conference  in  every  case.  We  set  out  cases  6 
months  in  advance,  unless  we  have  an  extremely  protracted  case.  We 
feel  that  lawyers,  if  they  attend  to  their  duties,  should  be  able  to  dis- 
pose of  the  case  and  have  it  ready  for  trial  within  6  months  at  the  max- 
imum. I  am  speaking  now  only  of  civil  cases. 

Mr.  Westphal.  At  Norfolk,  how  many  months  of  the  year  do  you 
have  a  jury  in  attendance  for  the  trial  of  jury  cases? 

Judge  Hoffman.  Twelve  months  of  the  year.  And  we  have  12 
months  of  the  year,  I  might  add,  in  Richmond  and  in  Alexandria,  as 
well.  Only  in  the  Newport  News  division  do  we  not  have  cases  sched- 
uled for  trial  throughout  the  entire  year. 

Mr.  Westphal.  Judge,  statistically,  approximately  90  percent 
of  the  civil  cases  filed  in  your  district  are  settled  without  the  necessity 
of  either  a  court  or  a  jury  trial.  This  probably  is  undoubtedly  due  to 
the  fact  that  in  your  operation,  both  in  Norfolk  and  Alexandria,  and 
I  assume  in  Richmond,  that  the  sLx  judges  kind  of  keep  pressure  on 
those  cases  by  this  procedure  that  you  have  previously  described  to  us? 

Judge  Hoffman.  I  have  long  since  realized  that  the  judge  has  to 
take  the  case  from  the  cradle  to  the  grave,  so  to  speak,  and  if  the  judge 
doesn't  stay  over  his  own  docket,  or  the  docket  of  the  district,  it  is 
not  going  to  be  disposed  of  i)ro[)erly. 

Mr.  Westphal.  In  addition  to  keeping  the  pressure  on  the  calendar 
and  m  addition  to  trying  the  cases  that  ultimately  have  to  be  tried,  a 
great  deal  of  pressure  is  api^lied  by  this  system  where  you  have  a  pre- 
liminary pretrial  and  then  a  final  pretrial  in  most  of  your  civil  cases; 
isn't  that  true? 

Judge  Hoffman.  Most  of  the  cases  are  settled,  I  believe,  Mr.  West- 
phal. Oiu-  final  pretrial  conferences  are  generally  conducted  approx- 
imately 3  weeks  to  1  month  before  the  trial.  W^e  find  that  we  dispose 
of  the  cases  by  settlement  at  least  10  days  prior  to  trial.  We  have 
a  local  rule,  I  supi>ose  in  due  time  it  will  be  attacked,  but  we  have 
a  local  rule  that  provides  that  in  the  event  that  there  is  a  settlement 
of  a  civil  case  not  made  \\-ithin  1  full  business  day  prior  to  the  day 
that  the  case  is  scheduled,  that  the  cost  for  the  juries  are  assesseE 
against  the  parties  litigant  and  their  attorneys,  in  such  division  as 
the  judge  may  determine. 

Mr.  Westphal.  I  think  aou  have  already  indicated  that  you  are 
giving  some  consideration  to  the  possibility  of  using  any  extra  magis- 
trate help  that  you  get  by  having  those  magistrates  hold  these  pre- 
liminary pretrials,  where  thej^  set  the  cutoff  date  for  discovery  and 
medical  examinations  and 

Judge  Hoffman.  The  preliminary  pretrials  are  not  conducted 
by  the  judge.  They  are  conducted  by  law  clerks.  A  magistrate  could 
do  that  veiy  easily,  but  the  law  clerks  like  to  do  it.  It  gives  them 
contact  with  the  bar;  it  gives  them  prospects  for  future  employment, 
and  to  that  extent  the  initial  pretrial  conference  m  the  average 
case  does  not  take  over  15  minutes.  A  law  clerk  will  attempt  to  schedule 
them  to  the  convenience  of  the  lawyers  and  perhaps  crowding  them 
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as  much  as  possible  so  that  most  of  his  time  is  devoted  to  perhaps  only 
one  morning  a  week  at  the  most. 

Mr.  Westphal.  In  that  system,  then,  as  you  report  these  pretrial 
conferences  to  the  Administrative  Office,  are  these  pretrial  confer- 
ences held  b}^  the  law  clerk  sho^^^l  among  the  709  that  are  shown? 

Judge  Hoffman.  No,  sir.  The  only  pretrial  conferences  that  are 
reported  to  the  Administrative  Office  are  full  pretrial  conferences 
with  the  judge. 

Mr.  Westphal.  So  that  the  709  are  all  of  these  so-called  "final" 
pretrial  conferences? 

Judge  Hoffman.  That  is  correct,  Senator.  We  do  not  consider 
the  "initial"  pretrial  conference  as  in  fact  a  ]3retrial  conference. 
We  largely  avoid  the  so-called  old  "Docket  Call"  that  we  used  to 
have,  or  the  calendar  call.  It  sets  the  case  at  the  convenience  of  the 
lawyers  \vithin  a  specified  period  of  time,  not  exceeding  6  months. 
While  those  la^\yers  have  the  right  in  the  event  of  a  controversy  to 
take  any  matter  up  with  the  judge,  we  don't  have  one  in  500  which 
requires  the  personal  supervision  of  the  judge. 

Mr.  Westphal.  Judge,  has  your  district  adopted  a  local  rule  putting 
into  effect  this  experimental  six-member  jury? 

Judge  Hoffman.  We  put  it  into  effect  as  of  July  1,  1972.  At  the 
same  time,  we  put  into  effect  the  rule  that  if  civil  cases  weren't 
settled  at  least  1  full  business  day  in  advance  of  trial,  that  the  parties 
and  their  lawyers  would  be  assessed  with  the  jury  costs.  And  we 
haven't  had  to  assess  any  jury  costs,  I  might  add.  It  is  the  most 
effective  weapon  that  we  have  had,  I  might  add,  to  promote  settle- 
ment and  save  jury  time. 

Mr.  Westphal.  I  notice  from  the  Administrative  Office's  report  on 
the  jury  usage,  that  your  district  has  a  relatively  high  ranking.  Since 
1972,  25  jurors  were  paid  for  each  jury  day.  Are  efforts  being  made 
now  to  try  and  improve  that  jury  usage  situation? 

Judge  Hoffman.  It  certainly  is  and  it  is  a  matter  that  gives  me  some 
concern.  I  might  say,  however,  if  you  look  at  the  jurors  who  are  actu- 
ally used  and  are  challenged,  we  do  not  stand  in  that  bad  a  light.  But, 
very  frankly,  the  procedures  in  the  divisions  differ  somewhat. 

Judges  Lewis  and  Bryan  insist  on  a  full  jury  panel  each  time  their 
cases  are  called.  If  they  have  two  cases  in  a  day,  if  you  have  a  felony 
case,  for  each  particular  courtroom  you  have  got  to  bring  in  about  30 
jurors.  You  need  28  for  a  felony  case  and  they  generally  call  in  a 
couple  of  extra  in  the  event  a  juror  should  get  sick  or  something  of 
that  nature. 

The  net  result  in  the  Alexandria  division,  for  2  felony  cases,  we 
are  calling  in  60  jurors.  In  Norfolk,  if  we  have  2  felony  cases,  we 
call  in  42  jurors.  We  call  in  30  for  the  first  load  and  12  for  the  second 
load.  We  use  the  excess,  we  select  a  jury  first  in  one  case;  it  does  delay 
the  opening  of  the  second  case  by  about  20  to  25  minutes,  as  a  general 
rule,  to  get  the  jury  selected.  We  then  take  the  18  jurors  we  are  not 
using  in  courtroom  No.  1  and  send  them  to  courtroom  No.  2,  where 
they  already  have  12  jurors  assembled,  and  they  select  the  second  jury. 

Mr.  Westphal.  I  guess  the  point  is  that  perhaps  at  Alexandria  they 
should  give  some  thought  to  living  with  the  20-  or  25-minute  delay, 
rather  than  calling  in  some  18  extra  jurors. 
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Judge  Hoffman.  Well,  I  have  made  my  efforts,  but  sometimes  even 
:a  chief  judge  has  very  little  weight  with  his  colleagues.  And  my 
colleagues  feel,  both  of  them,  I  might  add,  feel  that  it  is  highly  impor- 
tant to  the  judicial  system  to  see  to  it  that  a  case  is  started  right  on 
time.  And  I  can  understand  their  argument.  So  you  have  got  the 
balancing  of  whether  it  is  a  jury  cost  that  is  proper.  There  is  no 
statute,  of  course.  There  is  no  rule  of  criminal  procedure  or  civil  pro- 
cedure which  guides  us  along  those  lines. 

I  suppose  it  is  a  matter  of  individual  judgment  of  the  judge  as  to 
which  is  more  valuable. 

Mr.  Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  Burdick.  Thank  you,  Judge.  I  appreciate  your  contribu- 
tion this  morning. 

Judge  Hoffman.  Thank  you.  Senator. 

Senator  Burdick.  At  this  point,  the  Administrative  Office  exhibits  1 
and  2  and  Committee  exhibits  1,2,  and  3  will  be  received  and  placed 
in  the  record. 

[The  exhibits  above  referred  to  follow:] 
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Judge  Hoffman.   May  I  hand   to  Mr.   Westphal  the  document 
which  lie  and  I  are  somewhat  m  agreement  about? 
[The  document  above  referred  to  follows:] 

28  U.S.C.  §  456.  Traveling  Expenses  of  Justices  and  Judges 
[Proposed  changes  appear  in  italic] 

Each  Justice  or  judge  of  the  United  States  and  each  retired  Justice  or  judge 
recalled  or  designated  and  assigned  to  active  duty,  while  attending  court  or  trans- 
acting official  business  at  a  place  other  than  his  official  station,  shall,  upon  his 
certificate,  be  paid  b.v  the  Director  of  the  Administrative  Office  of  the  United 
States  Courts  all  necessary  traveling  expenses,  and  also  a  per  diem  allowance  in 
lieu  of  actual  expenses  of  subsistence  (as  defined  in  the  Travel  Expense  Act  of 
1949,  as  amended,  63  Stat.  166;  5  USC  835)  at  the  per  diem  rate  provided  for 
by  the  Travel  Expense  Act  of  1949,  as  amended,  or,  in  accordance  with  regula- 
tions prescribed  by  the  Director  of  the  Administrative  Office  of  the  United  States 
Courts  with  the  approval  of  the  Judicial  Conference  of  the  United  States,  reim- 
bursement for  his  actual  expenses  of  subsistence  not  in  excess  of  the  maximum 
amount  fixed  by  the  Travel  Expense  Act  of  1949,  as  amended. 

The  official  station  of  the  Chief  Justice  of  the  United  States,  the  Justices  of 
the  Supreme  Court  and  the  judges  of  the  Court  of  Claims,  the  Court  of  Customs 
and  Patent  Appeals,  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  and  the  United  States  District  Court  for  the  District  of  Columbia, 
shall  be  the  District  of  Columbia. 

The  official  station  of  the  judges  of  the  Customs  Court  shall  be  New  York 
City. 

The  official  station  of  each  circuit  and  district  judge,  including  each  district 
judge  in  the  Territories  and  possessions,  shall  be  that  place  where  a  district  court 
is  regularly  held  and  at  or  near  which  the  judge  performs  a  substantial  portion 
of  his  judicial  work,  which  is  nearest  the  place  where  he  maintains  an  actual 
abode  in  which  he  customarily  lives.  When  a  new  judge  is  appointed,  if  space  is 
not  then  readily  available  for  the  performance  of  a  substantial  portion  of  his  judicial 
work  at  the  place  heretofore  provided,  the  official  station  of  the  new  judge  shall  be 
designated  by  the  Director  of  the  Administrative  Office  of  the  United  Stales  Courts 
and  shall  remain  at  that  place  until  such  time  as  a  vacancy  occurs  at  the  place  where 
he  maintains  an  actual  abode  in  which  he  customarily  lives,  at  which  time,  at  the 
option  of  the  judge,  the  official  station  may  be  changed  if  space  is  then  readily  available. 

Each  circuit  judge  and  each  district  judge  whose  official  station  is  not  fixed 
expressly  in  the  second  paragraph  of  this  section  shall  upon  his  appointment  and 
from  time  to  time  therafter  as  his  official  station  may  change,  notify  the  Director 
of  the  Administrative  Office  of  the  United  States  Courts  in  writing  of  his  actual 
abode  and  his  official  station  subject  to  the  provisions  of  the  foregoing  paragraph. 

Senator  Burdick.  Our  next  witness  will  be  the  Honorable  Ted 
Dalton,  Chief  Judge,  Roanoke,  Va.,  Western  district. 

STATEMENT    OF    HON.    TED   DALTON,    CHIEF   JUDGE,    WESTERN 

DISTRICT  OF  VIRGINIA 

Judge  Dalton.  Mr.  Chairman,  committee  coimsel. 

Judge  Turk,  my  associate,  and  myself  appear  here  in  advocacy  of 
an  additional  judgeship  for  the  western  district  of  Virginia.  We  now 
have  two.  We  want  it  increased  to  three  judgeships. 

I  have  submitted  by  letter  dated  January  26,  1973,  to  the  committee 
counsel,  Mr.  Westphal,  a  letter  setting  forth  concisely  some  reasons 
why  I  think  we  should  have  an  additional  judge. 

Let  me  review  those  reasons : 

The  first  is  we  have  a  large  area,  serving  11,769  square  miles  in  the 
western  district  of  Virginia.  That  is  not  many  square  miles  compared, 
probably,  with  North  Dakota,  but  it  is  a  lot  in  the  eastern  part  of 
the  country. 
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And  while  I  am  on  that  subject,  I  would  like  to  sa}^  a  word  for  our 
district.  We  have  the  most  beautiful  district  in  the  world,  running  all 
the  way  from  Winchester  to  Cumberland  Gap.  We  hope  you  will  have 
an  opportunity  to  view  it. 

Second,  we  have  a  population  per  judge  of  some  800,000,  which 
is  the  highest  in  the  fourth  circuit. 

The  weighted  caseload,  it  seems,  according  to  the  statistical  report 
of  General  Knks'  office,  is  high.  We  have,  and  I  quote,  "percentage 
growth  in  filings  is  well  above  the  national  average  and  ranks  fu'st  in 
the  circuit.  Civil  filuigs  per  judgeship  rank  eighth  m  the  nation, 
weighted  filings  rank  ninth." 

So  we  do  have  a  greatly  increased  caseload  and  there  has  been  an 
increase  of  21.1  percent  in  cases  filed  from  1971  to  1972.  As  you  know, 
the  judicial  council  is  familiar  with  our  work  and  has  recommended 
approval  of  the  third  judge  for  our  district.  And  generally,  we  live  in 
a  very  fast-growing  area.  It  is  not  only  a  great  agricultural  area  but 
it  is  speedily  becoming  industrialized  in  many  regions  and  this  will 
bring  about  increased  filings. 

There  have  been  many  economic  studies  reported  in  news  items 
and  special  reports  showing  a  terrific  growth  in  our  district,  which  will 
occur  within  the  next  5  to  10  years.  It  is  occurring  now,  as  a  matter 

of  fact. 

I  think  I  can  summarize  by  saying  that,  having  been  district  judge 
since  November  1959,  and  having  personally  handled  a  large  per- 
centage of  the  cases  coming  before  the  court,  due  to  the  fact  that,  at 
one  time  my  associate  judge  was  sick  for  several  years,  I  am  convinced 
that  the  interest  of  justice,  the  proper  service  of  the  court  to  the 
lawyers  and  litigants  and  the  general  welfare  of  our  people,  justify 
the  granting  of  an  additional  judgeship  in  our  district. 

We  now  have  some  500  cases  pending  and  that  should  be  reduced. 
To  get  our  docket  in  shape,  we  should  reduce  that  pending  number  to 
around  half  that,  I  think. 

I  shall  not  burden  you  with  the  statistics  of  the  Administrative 
Office.  You  have  those  on  file.  I  will  give  a  copy  of  this  letter  to  each 
of  the  members  of  the  committee. 

Senator  Burdick.  It  will  be  received. 

[The  letter  above  referred  to  follows :] 

United  States  District  Court, 

Roanoke,  Va.,  January  26,  1973. 
Hon.  William  P.  Westphal, 
Committee  Counsel, 
New  Senate  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Westphal:  In  response  to  your  request  for  a  written  statement  in 
support  of  an  additional  judgeship  for  the  Western  District  of  Virginia,  I  submit 

the  following:  .  .    ,     ,     r  x         i       ^ 

(1)  The  area  served  of  11,769  square  miles  requn-es  a  great  deal  of  travel  and 
time  on  the  part  of  the  judges.  It  is  to  be  noted  that  our  district  is  first  in  compari- 
son with  the  other  states  of  the  Fourth  Circuit. 

(2)  The  population  per  judge  in  the  Western  District  of  \irginia  is  among  the 
highest  in  the  Fourth  Circuit— ours  being  779,7.3.5. 

(.3)  The  weighted  case  load  has  increased  appreciablj'  in  our  District.  1  am 
informed  it  is  among  the  highest  in  the  nation. 

(4)  There  was  a  21.1%  increase  in  cases  filed  from  1971  to  1972. 

(5)  The  Judicial  Council  for  the  Fourth  Circuit  being  familiar  with  our  work 
has  recommended  approval  of  a  third  judge  for  our  District. 


55 

(6)  The  Western  District  of  Virginia  is  a  fast  growing  area.  It  not  only  is  a 
great  agricviltiiral  area,  but  is  speedily"  becoming  industrialized  in  manj^  regions 
of  the  District.  This  will  result  in  a  further  increase  in  filings. 

(7)  Economic  studies  reported  in  news  items  and  special  reports  indicate  a 
terrific  growth  in  our  District  in  the  next  five  to  ten  j-ears. 

(8)  Having  been  a  District  Judge  since  November  1959,  and  having  personally 
handled  a  large  percentage  of  the  cases  coming  before  the  Court  since  that  time, 
I  am  convinced  that  the  interests  of  justice,  the  proper  service  of  the  Court  to  the 
lawyers  and  litigants,  and  the  general  welfare  of  our  people,  justify  the  granting 
of  an  additional  judgeship  for  our  District.  There  are  now  some  500  cases  pend- 
ing— it  should  be  reduced  to  about  one-half  that  figure  according  to  my  own 
standards  of  efficient  and  expenditious  handling  of  cases.  Statistical  information 
is  available  to  your  committee  from  the  Administrative  Office  of  U.S.  Courts,  and 
therefore,  I  shall  not  burden  you  with  reciting  it. 

(9)  I  may  summarize  my  testimony  by  saying  that  m^^  feeling  is  that  we  need 
in  the  Western  District  of  Virginia  an  additional  judgeship  if  we  are  to  render  the 
type  of  service  that  the  proper  administration  of  justice  demands. 

Respectively  submitted, 

Ted  Dalton 
District  Judge. 

Judge  Dalton.  Judge  Turk  is  here  with  me  and  after  submitting 
myself  to  am^  qtiestions  that  you  would  like  to  ask,  I  would  yield  to 
him,  to  make  an}"  further  comments  by  way  of  supplementing  the 
data  I  have  given  to  you. 

Senator  Burdick.  Judge  Dalton,  does  your  district  embrace  Clark 
County? 

Judge  Dalton.  No;  it  does  not.  Clark  Coimty  is  just  barely  over 
the  line  in  the  eastern  district. 

Senator  Burdick.  Your  district  covers  a  lot  of  territory  on  both 
sides  of  the  mountain? 

Judge  Dalton.  Right. 

Senator  Burdick.  And  your  judges  travel  a  lot  to  cover  the  six 
places  where  you  hold  court.  In  your  opmion,  can  this  travel  time  be 
eliminated? 

For  example,  Lynchburg  is  only  50  miles  from  Roanoke  and  last 
year  you  held  only  six  trials  for  14}^  days  at  Lynchburg. 

Judge  Dalton.  Well,  that  is  going  to  be  increased  a  great  deal  this 
3"ear,  because  there  are  a  number  of  civil  cases  pending  that  we  did 
not  get  to.  Judge  Turk  has  been  there  for  a  week  already  and  I  would 
say  that  before  the  end  of  the  year  you  will  find  there  will  be  many 
times  that  maiw  cases  tried. 

Business  is  growing  in  L3aichburg,  too. 

Senator  Burdick.  At  Abingdon,  Danville,  and  Harrisonburg,  you 
hold  semiannual  or  annual  terms  of  court  at  those  places? 

Judge  Dalton.  That  word  "term"  is  fast  becoming  outmoded  in 
our  district  because  we  keep  these  courts  open  all  of  the  time  and  3^ou 
hardly  know  the  difference  between  the  day  that  is  set  for  opening 
of  court  than  an}'  other  day.  We  keej)  it  going  all  of  the  time.  The  only 
difference  is  that  Roanoke,  Abingdon,  Lynchburg,  and  Danville,  we 
have  grand  jury  on  the  first  da3^  But  otherwise  you  would  hardly 
know  that  was  the  first  day  of  the  term. 

Senator  Burdick.  Do  3'ou  have  year-around  term? 

Judge  Dalton.  We  just  keep  it  going  all  of  the  time  and  that  is  the 
onl}'  way  that  we  have  been  able  to  keei)  up  with  it.  We  stay  on  the 
job  and  keep  driving  at  it  dail}'. 
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Senator  Biirdick.  How  often  do  you  hold  a  special  term,  or  some- 
times called  "motion  day"  at  these  places? 

Judge  Dalton.  No  such  thing  as  that  because  we  are  in  it  all  of  the 
time.  It  is  a  full  day's  job,  every  day,  every  week. 

Senator  Burdick.  With  improved  transportation — and  this  is 
what  I  am  getting  at,  Judge — with  improved  transportation  and 
communications,  we  do  not  have  to  always  bring  the  court  to  the 
litigants.  Can  we  not  arrive  at  a  happy  medium  and  have  the  litigants 
come  to  the  court  where  time  and  distance  don't  present  too  great 
a  hardship  on  the  parties  or  the  juries? 

Judge  Dalton.  I  have  studied  that  very  thoroughly.  It  ^\dll  not 
work  in  our  district  because  the  two  divisions  in  which  there  is  the 
least  work  would  demand,  I  think,  the  appearance  of  a  judge  holding 
court  there.  One  is  Harrisonburg  where  Judge  Paul  lived  for  many, 
many  years,  and  there  is  considerable  work  to  be  done  there.  And  the 
people  of  that  large  area  would  be  terribly  upset  and  offended  if  we 
were  to  move  the  work  from  there,  say,  to  Roanoke,  which  would  be 
the  next  nearest  place. 

Now,  Charlottesville  is  the  seat  of  the  university.  It  is  a  law  school. 
My  law  clerk  stays  there  and  works  there  in  the  library;  Judge  Turk's 
law  clerk  is  there  in  the  library.  And  while  the  lawyers  have  never 
filed  a  great  number  of  cases  in  the  Charlottesville  area,  this  came 
about  largely  because  of  the  fact  that  Judge  Paul  transferred  the 
cases  over  to  Harrisonburg. 

But  now  it  is  picking  up  and  there  \xi\\  be  more  cases  to  be  heard 
and  tried  in  the  Charlottesville  area.  And  it  is  the  seat  of  the  Uni- 
versity of  Virginia,  one  of  the  biggest  law  schools  in  the  country.  The 
lawyers  and  the  students  come  there  and  like  to  appear  when  we  are 
having  Federal  court  in  Charlottesville.  I  studied  it  very  carefully  and 
it  would  never  do,  in  my  judgment,  to  do  away  with  either  the  Har- 
risonburg or  Charlottesville  division. 

Senator  Burdick.  You  have  good  roads  in  your  district? 

Judge  Dalton.  We  have  the  best  roads  you  have  ever  seen.  And  I 
will  say  this,  too:  I  think  in  the  administration  of  justice  we  ought  not 
try  to  make  the  people  and  the  la'wyers  always  come  to  the  judge.  I 
think  that  the  judges  ought  to — they  are  being  paid  by  the  taxpayers 
and  ought  to  go  there  and  give  the  service.  It  may  be  inconvenient  for 
them  and  be  a  little  more  burdensome,  but  I  feel  that  is  oiu"  duty  to 
do  it.  And  I  enjoy  doing  it. 

Senator  Burdick.  If  you  have  been  reading  the  morning's  paper, 
you  will  find  the  little  matter  called  "budget"  has  been  of  concern  to 
all  of  us  in  Washington. 

Judge  Dalton.  Yes;  I  read  something  about  that.  I  served  in  the 
State  senate  for  some  16  years  and  became  familiar  with  Federal  budg- 
ets and  State  budgets.  I  know  what  the  demands  will  be. 

Senator  Burdick.  In  other  words  you  think  you  have  the  travel  as 
well  in  hand  as  possible  at  the  present  time? 

Judge  Dalton.  I  think  we  are  in  as  good  a  shape  with  our  traveling 
as  we  can  get  it. 

I  would  Uke  to  yield  to  Judge  Turk  to  make  any  additional  com- 
ments he  would  like  to  make. 

Senator  Burdick.  We  have  more  questions. 

Judge  Dalton.  Yes,  I  mil  answer  any  questions. 
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Senator  Burdick.  Your  15  part-time  magistrates  don't  seem  to  do 
any  different  type  of  work  than  the  18  U.S.  Commissioners  did  before 
Congress  created  the  Magistrate  Act. 

Judge  Dalton.  That  is  right. 

Senator  Burdick.  Have  you  given  any  thought  to  having  at  least 
one  full-time  magistrate  who  could  assist  the  judge  by  screening  peti- 
tions and  holding  pretrial  conferences  in  routine  civil  cases?  Have  you 
thought  of  making  better  use  of  magistrates? 

Judge  Dalton.  We  have  one  part-time  magistrate  in  Roanoke — 
Mr.  Huffman.  He  is  excellent.  We  tried  to  get  him  moved  up  to  a 
full-time  one,  but  we  haven't  been  able  to  do  it.  We  haven't  been  able 
to  get  his  salary  increased  and  he  can  only  give  part-time  work  and 
he  does  a  good  job.  We  are  using  him  all  we  can.  We  are  going  to 
use  him  more. 

But  I  don't  know  that  we  can  use  him  as  much  on  habeas  corpus 
as  Chief  Judge  Hoffman  has  indicated. 

Senator  Burdick.  Do  you  have  many  petitions? 

Judge  Dalton.  The  old  law  used  to  be  that  the  habeas  corpus 
petition  had  to  be  filed  in  the  division  in  which  the  man  was  incarcer- 
ated. For  instance,  Richmond  is  where  the  State  penitentiary  is,  and 
they  all  went  to  the  eastern  district  of  Virginia.  And  we  were  getting 
along  very  well. 

That  is,  the  judge  in  that  district.  But  it  seems  that  Chief  Judge 
Hoffman  and  some  others  made  a  trip  to  Congress  and  got  legislation 
enacted 

Senator  Burdick.  The  gentleman  that  preceded  you? 

Judge  Dalton  [continuing].  All  the  sentencing  in  our  district  has  to 
be  tried  there.  That  is  what  we  have  difficulty  with  right  now,  the 
increased  load  of  prisoner  petitions. 

Judge  Hoffman.  I  plead  guilty,  Senator.  I  was  deUghted  to  send 
the  first  one  to  Judge  Dalton. 

Judge  Dalton.  Every  mail  that  comes  in  brings  with  it  a  nice  letter. 

Senator  Burdick.  How  do  you  handle  those  \mts  or  petitions  now? 

Judge  Dalton.  How  we  handle  them,  we  either  work  with  them 
ourselves  or  get  the  law  clerk  to  assist,  and  together  we  try  to  decide 
what  to  do  with  them.  It  reqviires  a  lot  of  work.  It  is  a  tremendous  job. 

Senator  Burdick.  Don't  your  clerks  have  work  to  do?  They  have  to 
search  the  law  and  things  of  that  nature.  Don't  you  feel  a  magistrate 
would  help  in  this  area? 

Judge  Dalton.  I  don't  say  he  wouldn't.  I  say  if  we  get  this  one 
full  time,  I  hope  we  can.  We  were  saying.  Judge  Turk  and  I,  a  day 
or  so  ago,  that  we  could  use  Mr.  Huffman  doing  some  of  the  habeas 
corpus  work.  But  he  can't  do  it  with  his  other  work  until  he  gets  on 
full-time  pay. 

Senator  Burdick.  You  don't  have  a  full-time  magistrate? 

Judge  Dalton.  No;  we  do  not.  And  we  would  appreciate  any  help 
you  can  give  us  in  suggesting  a  way  we  could  have  one. 

Senator  Burdick.  We  were  thinking  in  terms  of  giving  you  a  mag- 
istrate instead  of  a  judge.  Would  you  be  interested  in  that? 

Judge  Dalton.  No;  that  sounds  like  a  trade,  about  the  people 
who  went  hunting,  but 

We  really  do  need  another  judge  in  our  division,  our  district. 
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Senator  Burdick.  During  the  last  3  3'ears,  your  district  has  given 
more  help  to  other  districts  than  it  received.  In  1970,  you  gave  42 
days  and  received  8.  And  in  1971,  3^ou  gave  15  days  and  received  3. 
In  1972,  3^ou  gave  50  days  and  received  2.  Yet,  during  this  time,  3'our 
new  filings  were  increasing.  Do  you  have  any  comment  as  to  why  3'our 
district  was  able  to  give  help,  even  though  it  is  now  asking  for  helj)? 

Judge  Dalton.  Well,  we  w^ere  generous-hearted  people  and  we 
wanted  to  help  wherever  we  could.  One  of  the  cases — Chief 
Judge  Hoffman  has  referred  to  this — was  where  Judge  Butler  was  ill  in 
North  Carolina.  We  had  to  go  there  and  help  him  out  from  time  to 
time. 

And  while  I  am  on  that,  I  hope  this  committee  will  make  the 
tempor;ay  judge  i)crmanent  there  because  they  really"  need  it.  Judge 
Dupree  is  now  on  a  temporar}^  basis,  as  I  understand  it. 

But,  also,  I  went  to  some  other  places.  One  of  them  was  Puerto 
Rico.  They  needed  hel])  dov\n  there. 

Senator  Burdick.  Yes;  I  noticed  in  that  period,  56  da3s  were 
given  to  the  district  of  Puerto  Rico. 

Judge  Dalton.  Fifty-six? 

Senator  Burdick.  In  the  3-year  period. 

Judge  Dalton.  Oh.  In  the  3-year  period,  it  could  be  that.  They 
were  in  desperate  need  of  a  judge  down  there.  I  tried  to  work  overtime 
to  keep  all  of  our  work  up  in  the  Avestern  district  and  did  that  at  a 
time  when  I  was  going  to  take  a  vacation,  and  it  was  a  great  exjjerience 
to  me.  And  I  think  a  great  help  to  them  because  I  disposed  of  quite  a 
number  of  cases  there. 

Senator  Burdick.  Have  you  had  any  problem  with  temporarA^ 
disabilit3"  for  any  of  3'Our  judges  in  recent  years? 

Judge  Dalton.  Disabilit3^  of  the  judges? 

Senator  Burdick.  Yes. 

Judge  Dalton.  Yes.  Judge  Alichie  in  Charlottesville  was  ill  for 
about  3  3-enrs.  I  tried  to  cany  his  work  and  mine,  too. 

Senator  Burdick.  Is  he  back  in  full 

Judge  Dalton.  No.  No;  unfortunately,  I  don't  think  he  will  be. 

Senator  Burdick.  If  a  new  judgeship  was  authorized,  would  this 
require  the  construction  of  a  new  court  or  chambers  facilities? 

Judge  Dalton.  No.  We  have  adequate  facilities  at  all  four  places  in 
our  district.  Excellent. 

Senator  Burdick.  So  3^ou  wouldn't  have  to  have  any  brick  and 
mortar? 

Judge  Dalton.  Wouldn't  have  to  build  aiwthing  at  all.  It  will 
cost  more  money  building  a  new  courthouse  in  Roanoke,  beginning 
next  3'ear,  new  courthouse  and  Federal  building. 

Senator  Burdick.  The  staff  has  some  technical  questions. 

Mr.  Westphal.  How  man}^  courtrooms  will  be  included  in  the 
new  building  in  Roanoke? 

Judge  Dalton.  Three,  I  think.  I  know  two  real  large  ones.  And 
I  think  a  small  one. 

Mr.  Westphal.  You  will  have  one  of  those  minicourtrooms? 

Judge  Dalton.  Yes;  that  is  right. 

Mr.  Westphal.  Two  full-sized  ones  and  one  minisize? 

Judge  Dalton.  I  wouldn't  say  it  is  "mini";  it  is  large  enough  to  do 
the  work. 
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Mr.  Westphal.  So  that  with  the  construction  of  that  new  buihling, 
Roanoke  will  be  more  or  less  the  central  point  in  your  district;  right? 

Judge  D ALTON.  That  is  right. 

Mr.  Westphal.  Do  both  3-ou  and  Judge  Turk  maintain  Roanoke 
now  as  your  official  station? 

Judge  Daltox.  That  is  correct.  Some  thought  was  given  to  Judge 
Turk  staying  at  Abingdon,  have  it  as  his  official  station,  but  our 
Circuit  Judge  Widener  is  using  that  and  it  saved  building  a  new  build- 
ing for  the  circuit  judge. 

So  we  are  getting  along  very  well.  Where  we  both  live,  we  can  go 
to  Roanoke  or  Abingdon,  just  as  well  one  place  as  the  other.  We 
drive  back  and  forth  almost  daily. 

Mr.  Westphal.  Now,  you  say  that  you  keep  your  court  running 
continuously  at  these  various  divisions  or  places  of  trial  in  your 
district.  Is  Big  Stone  Gap  a  statutory  place  of  holding  trail? 

Judge  D ALTON.  We  took  that  one  away  a  few  years  ago.  There 
wasn't  much  work  there.  Some  of  the  la\\-}'ers  want  us  to  come  back 
and  hold  our  court  there  occasionally,  but  I  only  held  one  case  there 
since  I  have  been  judge,  12  years. 

Mr.  Westphal.  Now,  you  say  that  you  keep  your  terms  running 
continuously 

Judge  Dalton.  Right. 

Mr.  Westphal  [continuing].  In  these  other  five  places.  In  order  to 
do  that,  you  don't  adjourn  the  term,  you  just  recess  it  and  keep  it 
going  until  either  you  or  Judge  Turk  is  able  to  come  back  there  again? 

Judge  Dalton.  That  is  right.  Until  some  of  the  lawyers  want 
something  to  do  and  then  we  are  there. 

!Mr.  Westphal.  Now,  when  you  open  those  terms,  I  take  it  you 
open  them  twice  a  3'ear,  or  once  a  year?  You  have  semiannual? 

Judge  Dalton.  Twice. 

Mr.  Westphal.  Do  you  think  that  it  is  feasible  to  change  some  of 
those  terms  of  court  at  places  where  you  have  less  trial  work  than 
others,  so  as  to  hold  but  one  term  of  court  there  a  year,  and  try  to 
consolidate  some  of  j'our  decisions  in  some  way ,  or  your  work  in  some 
way,  so  as  to  reduce  some  of  this  excessive  travel? 

Judge  Dalton.  Well,  we  try  to  work  it  out  so  that  we  do  not  have 
excessive  travehng.  We  try  to  fix  several  matters  to  be  heard  in  1  or  2 
da^'s  of  a  place,  like  Harrisonburg,  and  we  go  there  whenever  there 
is  something  to  be  done,  and  we  try  to  get  something  done  as  we 
visit  these  various  points. 

Of  course,  Roanoke,  we  are  there  most  of  the  time.  There  is  an 
office  open  regularly.  But  w^e  go  to  the  others  whenever  Ave  are  needed 
and  whenever  there  is  work  to  be  done,  and  I  think  we  keep  it  up 
fairly  well.  But  we  do  need  more  help. 

Mr,  Westphal.  The  reason  I  ask  these  questions  .  .  .  about 
travel  and  the  various  places  that  you  hold  court  w^hen  the  lawyers 
have  cases  that  are  ready  for  trial ...  is  that  according  to  the  statistics 
prepared  by  the  Administrative  Office,  if  j^ou  look  at  committee 
exhibit  No.  1  that  is  in  front  of  you  there,  your  district  has  a  very  low 
average  number  of  trials  per  judge. 

In  1972,  there  were  only  55  trials,  or  27.5  trials  per  judge.  In  1971, 
you  had  39  trials  per  judge.  In  1970,  there  were  29  trials  per  judge. 
And  in  1969,  25  trials  per  judge.  [See  Exhibit  No.  1  at  p.  67.] 
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This  is  very  low  as  compared  to  the  national  average  of  47  trials 
per  judge. 

Judge  Dalton.  Yes.  Now,  that  is  true  and  I  think  I  can  give  you  a 
partial  explanation  of  that. 

I  think  that  when  you  look  at  the  caseload  and  the  number  of  cases 
and  the  weight  of  the  filings,  it  doesn't  coincide  with  this  number  of 
trials. 

The  answer  that  I  can  give  j'-ou,  the  best  answer  that  I  can  give  you, 
is  that  having  been  a  practicing  lawyer  myself  for  some  25  years  and 
used  to  the  mountain  people  and  working  with  the  people  in  the 
district,  and  knowing  them  as  I  do,  that  at  various  conferences  that 
we  have  in  the  pretrial  of  cases,  that  M^e  have  been  exceedingly  for- 
tunate in  being  able  to  work  out  a  disposition  of  the  case  ^\dthout  a 
jury  trial. 

Now,  that  depends  upon  the  judge,  I  think,  largely.  Some  of  them 
don't  try  to  really  get  the  case  worked  out,  but  I  have  always  tried 
whenever  I  could  in  the  interest  of  justice  and  what  I  thought  was  fair 
to  both  parties,  to  try  to  work  out  a  solution  to  the  case. 

And  in  that — this  is  not  braggadocio,  I  have  been  fortunate  in  that. 
Judge  Hoffman  even  kids  me  about  it  from  time  to  time.  But  I  think 
that,  by  and  large,  that  working  Avith  the  lawyers  and  appraising  the 
value  of  the  case,  and  knowing  something  about  what  a  case  is  worth, 
with  good  lawyers  you  can  usually  bring  about  a  settlement.  That  is 
what  we  try  to  do  as  manj^  times  as  possible.  I  have  never  forced  any- 
body in  a  settlement  and  never  browbeat  them  or  unduly  talked  to 
them  ugly  in  any  way  in  the  world.  Just  tried  to  work  it  out. 

Mr.  Westphal.  Now,  these  27  trials  per  judge  that  you  averaged 
in  the  year  1972,  they  consumed  some  36  trial  da3'"s  per  judge.  In  other 
words,  27  trials  kept  a  judge  in  3'-our  district  on  the  bench  for  36  daj^s, 
and  in  addition  to  that,  according  to  the  Administrative  Office's 
statistics,  each  of  the  two  judges,  yourself  and  Judge  Turk,  in  1972, 
spent  some  34  days  of  court  time  on  arraignments  and  sentencing, 
things  of  that  kind.  From  a  statistical  standpoint,  that  means  that  there 
were  70  days  of  so-called  bench  time  out  of  approximately  220 
working  daj-s  in  a  year. 

That  leaves  150  days  that  are  devoted  to  work  in  chambers,  travel 
time,  attending  official  meetings  and  pretrial  conferences.  So  that,  as 
3''ou  look  at  these  statistics,  there  isn't  an  awful  lot  of  bench  time  that 
appears. 

For  example,  the  bench  time  on  the  same  statistics  for  Virginia 
eastern  comes  to  143  da3''s  in  1972  out  of  the  220  days  that  were  avail- 
able. Your  district  is  very  low  on  that  relative  comparison  that  I  am 
making. 

So  the  only  explanation  that  has  entered  my  mind  is  that  there 
must  be  some  excessive  travel  that  goes  on,  because  of  all  of  these 
places  of  court  that  you  are  tr^-ing  to  service  continuoush''  to  meet 
the  convenience  of  the  bar  and  the  community.  Do  you  think  that  is 
a  fair  analysis  or  do  you  disagree  Avith  it? 

Judge  Dalton.  No;  I  do  not  agree  with  it  because  I  don't  think  we 
do  any  excessive  travel. 

We  live  in  Radford.  We  go  to  Roanoke,  open  up  the  office  every 
morning,  leaving  home  about  8  o'clock  and  b}?-  9:30  or  9,  the  Roanoke 
office  is  open.  We  can  go  to  Lynchburg  in  about  2  hours.  We  can  go 
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to  Danville  in  2}^  honrs.  We  can  go  to  Charlottesville  in  3  and 
Harrisonburg  in  3  honrs.  We  try  to  arrange  it. 

I  know  from  experience  how  to  arrange  and  get  things  done.  Some 
people  acquire  that,  and  some  never  do.  We  try  to  work  it  out  so  that 
when  we  go  to  a  place,  we  really  accomplish  something.  By  conferences, 
Avorking  Avdth  the  la^Ayers  to  bring  about  settlements  in  most  cases. 
You  can  see  that  from  the  number  of  cases  we  handle,  and  there  have 
been  lots  of  difficult  cases  in  that  group,  incidentially. 

Mr.  Westphal.  Now,  the  Administrative  Office,  in  these  statistics 
that  the}^  prepared  for  the  Judicial  Conference,  and  the  Judicial  Con- 
ference in  making  this  recommendation  for  an  additional  judgeship  in 
3^our  district,  has  done  it  on  a  projection  that  by  the  year  1976  your 
district  would  have  raw  filings  of  495,  or  let's  say  500,  filings  per  judge. 
You  are  recording  91  percent  settlements  in  your  civil  cases  and  S3 
percent  dismissals  or  pleas  in  your  criminal  cases. 

Now  if  90  percent  of  your  cases  are  being  terminated  without  a 
trial,  raw  filings  of  500  cases  would  mean  that  statistically  450  of  them 
would  be  settled,  leaving  50  of  them  for  trial,  which  is  just  about  wdiat 
you  and  Judge  Turk  are  trying  now. 

Judge  Dalton.  Wliat,  precisely,  is  your  question? 

Again,  I  do  not  know  all  of  the  answers,  and  I  don't  know  that 
the  next  judge  is  going  to  be  able  to  be  as  successful  in  getting  90 
percent  of  them  settled  without  trial. 

I  just  think  we  have  been  fortunate  in  doing  it.  And  we  worked  hard 
at  it. 

Mr.  Westphal.  Well,  we  find  in  looking  over  these  33  districts, 
in  which  the  Judicial  Conference  has  recommended  additional  judge- 
ships, that  almost  every  district  hits  somewhere  around  88  to  91 
percent  settlements  in  their  civil  cases;  and  of  their  criminal  cases, 
85  to  90  percent  of  those  are  terminated  by  plea  or  dismissal. 

This  is  what  directs  the  attention  of  the  committee  to  these  sta- 
tistics relating  to  the  number  of  trials  that  the  judges  are  holding 
and  the  number  of  daj's  that  they  are  on  the  bench,  either  for  trial 
purposes  or  for  purposes  of  arraignments,  sentencing,  and  so  forth, 
because  there  isn't  much  judge  effort  going  into  cases  that  are  settled 
before  j^ou  even  hold  a  pretrial.  Isn't  that  true? 

Judge  Dalton.  I  think  that  that  is  largely  true. 

Mr.  Westphal.  Now,  your  median  times  in  civil  cases.  They  are 
disposed  of  about  7  months  after  filing,  which  is  a  very  excellent 
figure  from  the  national  standpoint. 

Judge  Dalton.  It  is  not  as  good  as  it  was  6  years  ago,  I  don't 
believe. 

Mr.  Westphal.  Well,  in  1968,  the  median  time  was  10  months. 
Then  it  dropped  down  to  7  in  1969,  and  down  to  6  months  in  1970. 
For  the  last  2  years  it  has  remained  at  7  months.  I  believe  the  Admin- 
istrative Office  regards  8  months  as  being  a  very  excellent  statistical 
median  time  for  disposition  of  civil  cases. 

Judge  Dalton.  We,  of  course,  give  preference  to  the  criminal 
case. 

Mr.  Westphal.  I  think  that  is  indicated  by  the  fact  that  your 
median  time  for  all  criminal  cases  is  less  than  1  month  after  they  are 
filed. 
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Judge  Dalton.  I  tr}^  to  see  to  that.  A  man  who  is  guilty  ought  to 
be  punished,  and  if  he  is  innocent,  he  ought  to  be  free,  and  we  give 
preference  to  those  criminal  cases  and  try  to  get  them  terminated 
as  qiiickh^  as  j^ossible. 

]\Ir.  Westphal.  Now,  Judge  Turk  wrote  a  letter  to  Senator 
Burdick  indicating  that  there  is  a  possibility  of  some 

Judge  Dalton.  May  I  be  excused  and  yield  to  Judge  Turk? 

Senator  Burdick.  Pardon? 

Judge  Dalton.  May  I  be  excused  and  yield  to  Judge  Turk  on  this 
letter  that  he  is  asking  about? 

Senator  Burdick.  Yes.  Judge  Turk's  letter  will  now  be  placed  in 
the  record. 

U.S.  District  Court, 
Roanoke,  Va.,  January  26,  1973. 
Hon.  William  P.  Westphal, 

Committee  Counsel,   Committee  on  the  Judiciary,    U.S.  Senate,  New   Senate  Office 
Building,  Washington,  D.C. 

Dear  Mr.  Westphal:  I  write  to  add  my  voice  in  support  of  an  additional 
judgeship  for  the  Western  District  of  Virginia.  I  have  been  serving  as  District 
Judge  for  only  three  montlis  and  my  experience  to  date  has  l^een  very  limited. 
I  have  been  told  by  i\Ir.  Hanes,  the  United  States  Attorney  for  the  Western 
District  of  Virginia,  that  he  has  in  process  approximately  600  coal  mine  safety 
cases  that  will  be  filed  in  the  Western  District  of  Virginia.  Mr.  Hanes  is  of  the 
0])inion  that  there  will  be  more  of  these  cases  filed  in  this  district  than  in  any 
other  district  court  in  the  nation.  These  cases  have  not  shown  up  on  the  statistics 
submitted  because  the  cases  have  not  as  yet  been  filed. 

It  is  also  worthy  of  note  that  this  district  is  the  second  highest  in  social  security 
cases  in  the  Philadelphia  region  which  includes  Pennsylvania,  West  Virginia, 
]\Iaryland,  etc. 

Virginia  has  a  fast  growing  population  and  the  number  of  people  to  be  served 
bj'  this  court  continues  to  grow. 
Respectfully, 

James  C.  Turk, 

District  Judge. 

STATEMENT  OF  HON.  JAMES  C.  TURK,  DISTRICT  JUDGE,  WESTERN 

DISTRICT  OF  VIRGINIA 

Judge  Turk.  I  believe  there  are  20-some  of  these  mining  cases 
that  have  already  been  filed,  and  the  U.S.  attorney  told  me  just 
before  I  wrote  the  letter,  that  there  were  600  or  so  of  these  cases  in 
the  pipeline  to  be  filed  that  were  not  included  in  any  of  these  statistics 
that  3^ou  have. 

Mr.  Westphal.  What  is  the  nature  of  these  cases  that  you  have 
reference  to  as  being  coal  mine  safety  cases? 

Judge  Turk.  Yes,  sir.  I  am  new  on  the  bench.  I  was  sworn  in  on 
October  28,  and  have  had  one  conference  Mith  the  Government 
lawyers  and  a  number  of  the  miners.  These  are  cases  in  which  the 
Government  has  assessed  penalties  against  the  mining  companies 
for  violating  the  Mine  Safety  Act.  They  have  refused  to  pay  them  and 
the  cases  come  into  the  district  court  for  trial  and  disposition. 

They  are  in  the  nature,  really,  as  I  understand  it,  of  civil  penalties 
for  violating  the  Mine  Safety  Act.  And  the  U.S.  attorney  did  tell  me 
that  he  had  approximately  600  of  them  in  the  pipeline  that  will  have 
to  be  filed.  Most  of  these  will  be  filed  in  Abingden.  I  think  he  also 
told  me  this  would  be  the  district  in  which  more  of  these  cases  would 
be  filed  than  any  other  district. 
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Mr.  Westphal.  Are  these  violations  occurring  under  a  new  mining": 
law? 

Judge  Turk.  Yes.  Under  the  new  mine  safety  law. 

Mr.  Westphal.  Some  of  them  will  probably  be  litigated  in  order' 
to  establish  a  precedent  as  far  as  statutory  construction  or 

Judge  Turk.  That  is  right. 

Mr.  Westphal  (continuing).  Or  regulation  is  concerned? 

Judge  Turk.  That  is  right.  In  fact,  I  imagine  a  great  many  of  them 
will  be  litigated. 

Mr.  Westphal.  Sometimes  in  those  situations,  if  you  get  the 
precedent  case  out  of  the  way,  a  lot  of  the  others 

Judge  Turk.  Will  fall  in  line;  yes,  sir. 

Mr.  Westphal  (continuing).  Will  fall  in  line. 

Judge  Turk.  I  might  also  say — and  this,  again,  I  can't  tell  you  from 
my  own  experience — the  Abingdon  division  has  a  great  deal  of  social 
security  appeals.  And  as  I  understand,  this  is  the  second  largest  divi- 
sion in  the  fourth  circuit  for  these.  There  are  a  lot  of  miners  and  things 
in  the  area  of  Abingdon  in  southwest  Virgmia. 

]Mr.  Westphal.  But,  social  security  cases  are  the  t^^'pes  of  cases 
that  may  be  assigned  to  a  magistrate  under  Section  636(b)  of  the 
^vfagistrates  Act.  This,  again,  raises  the  question  that  Senator  Burdick 
asked  Judge  Dalton  about  the  possibility  of  your  district  obtaining 
the  services  of  some  full-time  magistrates  or,  at  least,  one,  so  that  the 
magistrate  could  be  of  some  help  to  the  judges  in  performing  some  work 
in  the  civil  field.  You  don't  have  that  big  a  criminal  load  in  your 
district. 

Your  citizens  are  law-abidmg.  Now,  what  are  your  views  as  far  as 
making  use  of  magistrates  in  the  civil  field  to  render  assistance  in 
holding,  probably,  pretrial  conferences  in  certain  cases,  handling  some 
of  these  social  security  cases,  and  reviewing  some  of  your  prisoner 
petitions?  Your  law  clerks  must  be  kept  pretty  busy  reviewing  prisoner 
petitions.  Don't  j^ou  think  you  can  achieve  some  greater  efficiency 
through  the  use  of  full-time  m^agistrates,  rather  than  having  all  part- 
time  magistrates  in  the  district? 

Judge  Turk.  I  would  think  this  would  be  true.  Again,  Judge  Dalton 
would  be  better  qualified  to  answer  this  than  I  would. 

But,  you  know,  all  of  these  cases  are  important  to  the  individual 
concerned.  Now,  you  think  these  social  security  cases  might  not  be 
important,  but  they  certainly  are  important,  you  know,  to  that 
individual.  When  the  record  comes  up,  really,  the  district  court  is 
acting  as  an  appellate  court.  Under  the  law,  I  believe  we  are  supposed 
to  sustain  the  filing,  if  there  is  substantial  evidence  to  support  it. 

Well,  I  don't  think  you  want  to,  and  I  certainly  don't  want  to  leave 
it  to  a  law  clerk  to  determine. 

Now,  there  was  a  backlog  of  them  in  Abmgdon  when  I  went  on  the 
Bench.  I  believe  we  had  about  30  or  so.  I  went  up  to  Abmgden, 
took  2  daj^s,  invited  all  of  the  lawyers  to  come  and  would  take  about 
45  minutes  or  an  hour  and  listen  to  both  sides.  They  seemed  to  be 
difficult  because  of  all  of  these  medical  reports.  It  is  hard  to  say,  well, 
is  the  man  disabled  or  isn't  he  disabled? 

Here  an  examiner  reads  the  record  and  says,  I  think  he  is.  They 
don't  want  the  experts  to  say,  well,  the  man  is  disabled  or  not,  but 
they  leave  it  up  to  the  hearing  examiner.  All  of  these  cases  are  so 
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important,  I  think,  to  the  individual  concerned,  that  even  if  you  are 
going  to  affirm  the  report,  1  think  tliat  you  owe  it  to  this  individual  to 
tell  him  why. 

Mr.  Westphal.  I  am  not  suggesting  that  law  clerks  screen  those 
social  security  cases  for  you.  The  suggestion  is  whether  the  magistrates 
who  are  judical  officers  can  be  of  assistance  to  you  in  screening  those. 

Judge  Turk.  I  tliink  they  could  be;  yes,  sir. 

Mr.  Westphal.  If  they  become  an  excessive  volume  of  work  for 
you  in  your  district? 

Judge  Turk.  Now,  I  am  sure  after  I  have  been  on  the  bench,  I 
■will  learn  how  to  dispose  of  matters  more  efficiently  and  faster.  But 
I  take  a  lot  of  these  home  at  nights,  you  know— maybe  take  a  couple, 
look  over  them  and  decide  what  I  want  to  do  on  it,  and  ask  my  law 
clerk  to  develop  it  further. 

Senator  Burdick.  That  is  all.  Thank  you. 

Our  next  -witness  w411  be  the  Honorable  Judge  Foley  from  New 
York  Northern.  Before  Judge  Foley  testifies.  Administrative  Office 
Exhibits  1,  and  2  and  Committee  Exhibits  1,  2,  and  3  for  Western 
Virginia  will  be  received  and  placed  in  the  record. 

[The  exhibits  above-referred  to,  follow:] 
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Committee  Exhibit  3 
Virginia,  Western 


Judicial  Service  Given  and  Received  (continued) 
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Senator  Burdick.  I  will  also  now  enter  Judge  Foley's  prepared 
statement  in  the  record. 

[Judge  Foley's  prepared  statement  follows:] 

Statement  of  James  T.  Foley  to  the  Subcommittee  on  Improvements  in 

Judicial  Machinery 

Mr.  Chairman,  Gentlemen:  The  following  factors  I  deem  important  for  con- 
sideration by  the  Judicial  Council  and  the  Subcommittee  on  Judicial  Statistics 
of  the  Judicial  Conference  Committee  on  Court  Administration.  Legal  Aid  Soci- 
eties with  expanded  staffs  in  the  large  cities  of  this  District  are  filing  more  and 
more  42  U.S.C.  198.3  civil  rights  suits  for  private  individuals  and  organizations. 
The  burdens  of  these  cases  are  known  to  aU  federal  judges.  A  recent  Supreme 
Court  ruling,  Haines  v.  Kerner,  decided  1-13-72,  will  compel,  it  seems,  more 
hearings  of  State  prisoner  civil  rights  claims  than  have  been  held  in  the  past.  In 
this  District  are  four  major  security  institutions  for  confinement  of  New  York 
State  prisoners.  They  are:  Auburn  Correctional  Facility  at  Auburn;  Clinton 
Prison,  Dannemora,  New  York ;  Dannemora  State  Hospital  (f(.r  confinement  of 
most  State  prisoners  who  become  mentally  ill  in  prisons  throughout  New  York 
State) ;  and  Great  Meadow  Correctional  Facility,  Comstock,  New  York.  The 
prison  population  is  about  .5,000. 

This  northeastern  part  of  New  York  State  has  become  a  busy,  bustling  area 
with  an  increase  in  economic  and  jjopulation  growth.  Many  large  industries, 
companies  and  railroads  are  headquartered  here  or  have  suljstantial  facilities 
located  in  tlie  District.  The  1970  population  of  this  Northern  New  York  District 
is  2,928,706  while  in  1960  it  was  2,418,58.5.  The  District  covers  29  separate  coun- 
ties of  upstate  New  York  with  an  area  of  28,130  square  miles.  The  Capital  City 
of  Albany  as  well  as  Syracuse,  the  third  largest  city  in  Upstate  New  York,  plus 
ten  or  eleven  cities,  characterized  as  major  ones,  are  located  in  this  geographical 
expanse — one  of  the  largest  in  the  country.  1  enclose  in  triplicate  a  marked  dia- 
gram of  our  District. 

The  impossibility  for  two  judges  to  service  in  the  1970s  as  was  done  when  the 
authorization  was  increased  to  two  in  1927  (44  Stat.  1374)  (really  the  horse  and 
buggy  days)  should  be  self-evident.  Since  1930  to  the  present,  .5,200  attorneys 
have  been  admitted  to  practice  in  this  United  States  District  Court  and  are  on 
our  Roll  of  Attorneys. 

Consideration  should  also  be  given  to  the  fact  that  the  United  States  Attorney 
of  this  District  has  doubled  his  staff  in  the  past  three  years  from  five  Assistants 
to  ten,  and  his  stenographic  help  has  been  similarly  doubled.  Our  Chief  Probation 
Officer  for  the  first  time  in  twenty  years  has  requested  the  authorization  for  two 
more  assistants  to  keep  up  with  his  increasing  caseload.  The  Rule  of  the  Second 
Circuit  for  prompt  disposition  of  criminal  cases  will  undoubtedly  necessitate  in 
the  near  future  the  holding  of  more  criminal  trial  Sessions  than  the  ones  held  in 
the  past.  The  increase  in  prosecutive  personnel  and  the  presence  on  several  oc- 
casions of  organized  crime  task  force  groups  guarantees  without  question  a  marked 
increase  will  occur  in  our  federal  criminal  cases. 

It  is  beyond  my  comprehension  and  also  beyond  the  comprehension  of  many 
outstanding  lawyers,  active  in  this  District  Court,  who  hear  our  motion  and  trial 
calendar  calls  and  ol^serve  our  burdens,  in  what  manner  two  judges  can  stretch 
themselves,  physically  and  mentally,  any  further  than  they  do  now  to  preside 
at  Sessions  that  must  be  held  for  the  convenience  of  parties  and  witnesses  in  four 
different  cities:  Auburn,  Sj'racuse,  Utica  and  Albany.  Judge  Port  and  I  must 
liold  two  motion  days  each  month.  I  hold  two  in  Albany,  and  he  holds  one  in 
Syracuse  and  one  in  Utica.  Our  General  Rules  state  that  such  motion  days  are 
not  to  be  held  in  July  and  August,  but  that  is  a  fiction  because  during  the  summer, 
in  recent  years,  we  have  to  hold  special  motion  and  criminal  daj-s — and  also  try 
court  lawsuits. 

I  feel  just  as  intensely  as  Judge  Port  does  that  this  District  Court,  its  judges, 
lawyers  and  litigants  are  in  dire  need  of  a  permanent  third  judge,  and  it  would 
be  unfair  in  my  judgement  if  sucli  tliird  judge  is  not  approved  and  recommended 
to  the  Congress.  On  February  16,  1972,  I  completed  twenty-three  years  of  active 
duty  in  this  District  Court.  Judge  Port  has  been  a  District  Judge  since  1964, 
and  before  that  time  had  a  long  and  distinguished  career  as  Assistant  and  then 
United  States  Attornej'^  for  this  District.  Our  knowledge  of  this  District  is  based 
upop  lengthy  experience  and  day  by  day  observation. 

Senator  Burdick.  Judge  Foley,  you  may  proceed. 
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STATEMENT  OF  HON.  JAMES  T.  FOLEY,  CHIEF  JUDGE,  ALBANY, 
N.Y.,  NORTHERN  DISTRICT  OF  NEW  YORK 

Judge  Foley.  I  want  to  thank  you,  Senator  Burdick,  for  waiting. 
I  assumed  you  might  have  wanted  to  take  a  recess,  but  I  am  anxious 
to  take  a  }>hine  back  as  soon  as  I  can  to  Albany.  When  I  left  there  this 
morning,  there  was  10  inches  of  snow,  so  it  was  a  pleasure  to  come 
down  here  to  the  sunshine. 

But  I  will  have  little  to  say  because  I  did  speak  to  the  chief  counsel, 
Mr.  West})hal,  on  the  tele])hone.  He  said  he  wasn't  so  interested  in 
statistics  and  that  warmed  my  heart.  I  sent  him  a  diagram  of  our 
large  geogra])hical  district  and  also  a  letter  that  I  had  written  to 
Chief  Judge  Friendly  some  time  ago,  to  ])resent  to  the  Committee  on 
the  Judicial  Conference,  which  has  now  recommended  the  creation 
of  the  third  judgeship  for  our  northern  district  of  New  York. 

By  the  way.  Senator,  I  want  to  thank  you  for  allowing  me  to 
personally  present  our  case,  because  I  have  been  trying  to  make  the 
case  for  about  5  years.  I  talked  with  Chief  Judge  Friendly  last  week 
at  our  Federal-State  Judicial  Conference  in  New  York  City.  He  sends 
you  and  Mr.  Westphal  his  best  regards,  and  I  think  that  might  have 
been  stimulated  by  the  introduction  of  the  bill  to  abolish  the  three- 
judge  courts. 

But  our  i)roblem — and  it  is  condensed  down  to  a  small  piece  of 
paper — comes  from  the  fact  we  have  a  population  of  almost  3  million 
people  now.  Our  district  was  created,  as  a  two-judge  district,  in  1927. 
Our  area  in  mileage  is  28,000  square  miles.  We  have  a  variety  of  cases 
involving  maritime  cases  because  we  have  the  Port  of  Albany.  W^e  have 
the  Champlain  and  Barge  Canals,  Hudson  and  Mohawk  Rivers.  We 
have  the  two  large  ports  of  entry  from  Canada  into  the  United  States, 
Champlain  and  Rouses  Point,  and  we  have  the  large  interstate  high- 
ways: the  Thruwa}^,  the  Northway,  and  the  Massachusetts  Turnpike. 
All  that  brings  a  great  volume  of  business  into  the  U.S.  district 
court  for  our  district.  We  also  have  many  of  the  large  railroads. 
We  have  the  Boston  and  Maine,  and  today  Boston  and  Albany  have 
been  consolidated.  We  have  the  Delaware-Hudson,  and  the  Erie- 
Lackawanna.  We  have  the  largest  of  Penn  Central's  switching  yards, 
at  Selkirk,  6  miles  outside  of  Albany. 

So  these  are  great  sources,  I  think,  of  potential  business,  and  we  are 
in  critical  need — there  is  no  question  about  it — ^for  a  third  judge. 

I  was  also  a  country  lawyer,  sir.  I  ])racticed  in  the  city  of  Troy.  I  was 
appointed  by  President  Truman  on  February  2,  1949.  And  I  went  into 
active  service  on  February  16,  1949.  I  know  something  about  the 
workload  of  other  district  courts,  because  for  the  first  11  years  of  my 
judicial  career,  I  spent  a  month  of  each  of  those  11  years  in  the 
southern  district  of  New  York  and  saw  their  desperate  problem. 

One  year  I  went  back  in  the  spring  after  being  there  in  the  fall,  at 
the  request  of  Judge  Knox.  I  also  sat  on  the  Brooklyn  Task  Force 
in  the  fifties,  at  the  request  of  Judge  Murrah,  for  a  2-week  period 
to  try  cases.  I  sat  in  the  district  court  of  Vermont  and,  of  course,  I 
have  sat  on  a  number  of  three-judge  courts  in  the  district  courts. 

But  our  serious  problem — I  am  sure  it  is  known  to  Mr.  Westphal — 
is  the  fact  we  have  four  major  maximum  security  prisons  in  New  York 
State.  We  are  ])ractically  overw  helmed  at  times  by  the  bulk  of  busi- 
ness that  comes  from  those  sources.  I  did  play  a  part,  with  Judge  Ben 
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Connelly,  in  the  amendment,  28  U.S.C.  2241  (d)  (sec.  vol.  2,  U.S. 
Congressional  and  Administrative  News,  1966  at  2968)  tliat  allowed 
the  habeas  corpus  option  to  file  in  the  district  court  where  the  convic- 
tion was  rendered,  as  well  as  in  the  district  court  where  the  prison  is 
located. 

I  think  if  we  hadn't  had  that  changed,  the  northern  district  of  New 
York  would  have  been  out  of  business  by  now.  That  change,  of  course, 
places  burdens  that  are  heavy  upon  the  southern  and  eastern  districts 
of  New  York  and  upon  the  western  district.  Since  the  tragedy  at 
Attica,  they  have  moved  a  lot  of  the  troublesome  prisoners  into  the 
northern  district  of  New  York.  The  population  at  Dannemora  is 
now  2,000;  that  of  the  Great  Meadow  facility  at  Comstock  is  ap- 
proximately 1,200. 

So  we  do  have  those  sources  of  business,  and  least  I  feel  that  I  have 
poured  my  heart  out  about  it. 

There  is  a  strong  letter  from  Chief  Judge  Friendly  that  has  been 
WTitten  to  Senator  Buckley  and  Senator  Javits,  asking  their  support 
for  our  third  judge.  And  I  incorporated  other  letters  here  and  I  would 
like  to  give  them  later  to  Mr.  Westphal. 

One  in  particular  is  a  letter  from  my  beloved  former  colleague, 
Judge  Brennan,  who  wrote  in  1966,  and  he  saw  then  the  beginning 
of  the  need  for  a  third  judge  in  this  northern  district  of  New  York. 

I  am  practically  at  the  point  of  my  last  hurrah,  sir,  but  I  sincerely 
feel  that  without  the  third  judge,  we  are  in  difficult  trouble.  The 
reason  is  that  we  have  myself  in  Albany  and  180  miles  is  my  associate 
in  upstate  New  York,  Chief  Judge  Lombard  at  times  has  told  me^ 
"Jim,  why  don't  you  not  take  anything  else  on  until  you  finish  what 
you  have,"  and  I  have  told  him  the  only  way  you  can  do  that  is  go  and 
hide,  because  you  can't  close  the  doors  when  you  are  the  only  judge 
available  in  the  Federal  court  today. 

We  have  continuous  applications  for  temporary  injunctions  and 
preliminary  motions.  The  civil  rights  field  has  blown  up  into  porpor- 
tions  that  are  unbelievable,  not  only  from  the  State  prisoners  but 
from  other  sources,  as  Mr.  Westphal,  I  am  sure,  would  know. 

So  I  have  nothing  statistically  to  add,  only  what  he  can  find. 

I  think  our  termination  disposition  rate  is  very  high.  Our  caseload, 
as  of  June  30,  1972,  was  679  pending  cases,  civil,  and  243  pending 
cases  criminally.  Our  U.S.  attorney's  office  has  doubled  from  five  to 
10  Assistant  U.S.  attorneys.  We  have  had  two  organized  criminal  task 
forces  that  have  returned  a  number  of  indictments  that  wall  take  4  to 
5  weeks  to  try,  if  we  have  to  go  to  trial  on  them. 

So  I  don't  want  to  sound  like  a  boaster  or  bragger,  because  I  was 
in  the  Navy  for  3  years  and  8  months  and  when  we  had  this  attitude, 
we  were  told  to  go  see  the  chaplain,  but  at  times  we  just  dug  in  and 
did  better.  But  I  do  sincerely  feel  the  time  has  come  when  the  northern 
district  of  New  York  should  be  given  the  most  serious  consideration 
by  the  Congress.  Responsible  lawyers — and  I  meet  them  all  of  the 
time — can't  understand  why  we  haven't  had  this  third  judgeship  and 
if  is  difficult  for  me  to  explain  to  them  why  we  haven't. 

We  work  hard.  My  colleague.  Judge  Port,  was  an  assistant  U.S. 
attorney  for  many  years  and  also  a  U.S.  attorney.  He  was  a  successful 
practicing  lawyer.  Four  or  five  years  ago  we  did  have,  in  effect,  a 
three-judge  court  because  Senior  Judge  Brennan  had  retired.  He  died 
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in  1968.  I  have  been  chief  judge  since  about  1963;  m  May  it  will  be 
10  years. 

That  is  about  all  I  have  to  say  and  I  am  very  happy  if  I  can  answer 
any  questions. 

Senator  Burdick.  I  have  a  few  here  for  you  and  when  I  get  through, 
Mr.  Westphal  will  ask  a  few  questions,  also. 

Judge,  in  reviemng  the  statistics  for  your  court,  as  shown  on  com- 
mittee exhibit  1,  for  the  past  5  years  your  District  has  had  a  low 
number  of  trials  per  judge,  based  on  national  averages  furnished  by 
the  Admhiistrative  Office.  Do  you  have  any  explanation  for  that? 

Judge  Foley.  I  had  a  debate  with  Chief  Judge  Lombard  for  quite 
awhile.  I  think  the  trial  days  sometimes  are  given  too  much  weight  in 
weighing  the  caseload.  I  am  a  trial  judge.  That  is  my  fort.  I  am  a. 
trial  lawyer.  I  can  sit  on  the  trial  bench  for  days  and  days.  I  think 
a  lot  of  our  work,  our  serious  work,  is  picked  up  on  our  motion  days. 

Now^,  I  will  go  back  next  Monday  and  pick  up  10  to  12  motions, 
summary  judgments,  patent  cases,  or  antitrust  cases.  You  won't  have 
the  actual  trial  days  of  sitting  on  a  bench  wdth  a  jury  or  having  a  long 
court  case.  I  have  tried  long  court  cases  for  two  months.  During  that 
period  of  time,  of  course,  you  are  incapacitated  from  your  daily  work, 
but  I  fhid  nothing  too  difficult  about  bench  w^ork. 

So  I  don't  know,  I  do  think  there  has  been  some  new  thinking  along 
the  line  of  the  weight  that  should  be  given  to  the  trial  days. 

Senator  Burdick.  During  the  same  time,  your  district  has  received 
50  or  more  days  of  ser^dce  from  visiting  judges  in  all  years  except 
September  1971.  When  these  judges  came  in,  their  days  were  spent 
in  actual  trials,  were  they  not? 

Judge  Foley.  I  don't  know  where  your  statistics  are  found,  Senator, 
because  Senator  Javits  sent  out  a  bill  and  he  had  a  number  of  days 
for  Judge  Cashin  in  I^ngston,  and  he  didn't  serve  there;  he  just 
took  a  case  that  Justice  Marshall  had  started  and  kept  it  under 
consideration  for  that  time. 

Senator  Burdick.  Do  you  have  exhibit  3  in  front  of  you? 

Judge  Foley.  No,  su',  I  don't. 

Mr.  Westphal.  It  is  in  the  group  there,  probabl}^  the  last  sheet 
down.  Committee  exhibit  3  is  the  last  sheet.  [See  pp.  87-91  infra.] 

Judge  Foley.  Well,  those  figures  are  accurate.  I  was  thinking 
of  Judge  Cashin.  Supreme  Court  Justice  Marshall,  back  years  ago, 
tried  a  case  for  some  time  and  then  he  was  nominated  Deputy 
Attorney  General,  I  believe,  or  Solicitor  General,  and  Judge  Cashin 
took  over  the  consideration  and  disposition  of  the  case. 

But  these  figures  that  I  see  here  are  accurate  and  Judge  McMahon 
will  start  in  Utica  in  February,  February  1,  because  everyone  is 
aware  that  we  need  this  assistance  from  outside. 

Senator  Burdick.  To  answer  the  question,  those  judges  were 
engaged  in  actual  trial  on  those  dates? 

Judge  Foley.  That  is  right,  sir. 

Senator  Burdick.  Other  than  screening  prisoner  petitions,  your 
magistrates  are  doing  about  the  same  ty])e  of  duties  as  the  old  U.S. 
Commissioners.  Have  you  given  any  thought  to  having  at  least 
one  full-time  magistrate  to  give  you  some  additional  help  on  prisoner 
petitions  and  holding  pretrial  conferences  in  both  criminal  and 
civil  cases? 
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Judge  Foley.  Senator,  we  do  it  differently.  We  have  two  part- 
time  magistrates  that  are  paid  much  more  money  than  the  other 
five.  We  have  seven  all  together.  One  screens  prisoner  petitions  in 
the  city  of  Albany.  The  other  screens  the  prisoner  petitions  for 
Judge  Port,  180  miles  away  in  the  cit}'  of  Auburn.  So  each  one  of 
those  part-time  magistrates  screen  prisoner  petitions. 

Then  they  come  over  to  me  and  make  the  report.  It  is  extremely 
helpful.  Without  that  assistance,  we  would  be  in  difficulty. 

Senator  Burdick.  Have  you  used  the  part-time  magistrates  for 
any  pretrial  conferencing? 

Judge  Foley.  We  have  given  it  a  thought  but  our  fear  is  this: 
part-time  magistrates  can  practice  law  and  any  time  they  participate^^ 
in  our  judgment,  and  Judge  Port  and  I  are  trial  lawvers  and  trial 
judges,  we  are  afraid  there  could  be  suspicion.  sus])icion  you  might 
favor  one  way  or  the  other.  Not  that  our  magistrates  aren't  of  high 
caliber.  The  fear  is  you  might  influence  some  insurance  company 
to  pay  when  ma^^be  they  shouldn't,  and  so  forth. 

Later  on  you  might  have  cases  with  that  same  law^'er. 

Senator  Burdick.  Judge,  that  would  not  be  true  with  a  full-time 
magistrate. 

Judge  Foley.  They  would  not — so  the  full-time  magistrate  is 
much  more  useful.  Senator,  in  the  pretrial  conferences. 

We  thought  of  it  and  Judge  Lumbard  has  suggested  we  use  them 
to  try  to  narrow  issues.  We  hold  evidentiary  hearings  in  habea  corpus 
and  civil  rights  claims.  We  haven't  done  much  of  that  yet. 

I  do  think  this,  Senator,  and  I  read  your  hearings  with  great 
interest,  I  think  if  the  work  in  these  jurisdictions  were  limited,  we 
take  no  more  automobile  accidents  or  product  liability — my  associate 
had  23^  weeks  of  a  product  liability  case  that  belonged  strictly  in 
the  New  York  courts  and  no  one  has  ever  con^anced  me  that  you 
have  prejudice  two  blocks  down  the  street  that  you  don't  have  two 
blocks  up  the  street  with  the  same  people  sitting  as  jurors. 

It  just  doesn't  hit  me.  And  I  don't  think  it  has  been  proven  by 
anyone. 

Senator  Burdick.  You  mentioned  my  bill  on  three-judge  courts. 
I  probablv  should  have  asked  this  of  other  witnesses  this  morning: 
if  that  bill  is  favorably  received  by  the  Congress  and  the  President, 
would  that  release  a  little  more  judge  power? 

Judge  Foley.  I  think  it  will.  The  difficulty  I  find  Avith  three-judge 
courts  is  this:  their  composition  or  getting  the  judges  togetb.er.  The 
one  from  New  York  City  with  vrhom  you  have  to  arrange  to  come 
to  upstate  New  York,  getting  your  associate  either  from  our  district 
or  from  Vermont  to  come  down,  and  getting  them  all  combined  on 
the  particular  date. 

And  I  am  not  too  sure  that  that  will  be  a  great  reUef,  judgewise,  as 
far  as  providing  more  judicial  assistance. 

Senator  Burdick.  The  testimony  we  have  before  the  committee 
indicates  it  would  be  of  great  help  for  the  veiy  reason  that  3'ou  men- 
tioned, the  time  factor  in  making  arrangements  uses  a  lot  of  judge 
time. 

Judge  Foley.  That  is  right.  Also,  the  triple  briefing  has  to  be 
circulated  to  other  clerks.  There  is  a  lot  of  processing  that  could  be 
eliminated  by  the  single  judge  taking  the  case.  My  associate  does 
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think,  and  maybe  I  shouldn't  say  this,  but  I  \vill,  that  hay-ing  two 
extra  judges  might  help  out  because  then  he  would  have  two  fellows 
to  help  with  the  hard  constitutional  questions.  But  I  am  in  favor  of 
the  abolition  of  the  three-judge  court. 

Senator  Burdick.  In  1972,  your  criminal  filings  were  308  as  com- 
pared to  157  in  1971.  But  85  of  these  increases  were  selective  service 
cases.  And  96  of  your  cases  pending  on  June  30,  1972,  were  selective 
ser\4ce  cases.  These  cases  -wall  now  probably  disappear,  won't  they? 
Judge  Foley.  I  am  not  sure.  The  great  number  of  defendants  are 
in  Canada  or  other  foreign  countries,  and  I  would  assume  that  a  lot 
will  disappear,  but  we  have  doubled  our  U.S.  attorneys  now  and 
they  are  full  of  aggressiveness  and  they  are  indicting  and  indicting. 
So  it  seems  our  caseload  grows  continuously. 

Also,  under  the  new  Federal  Rules  of  Criminal  Procedure,  we  are 
beginning  to  be  motioned  to  death.  I  think  we  have  more  motions 
today  than  we  ever  had. 

Senator  Burdick.  It  goes  without  sajang,  that  Avithout  a  draft 
and  without  a  war,  you  are  not  going  to  have  many  more  selective 
service  cases. 

Judge  Foley.  I  didn't  hear  jou. 

Senator  Burdick.  Wlien  the  draft  comes  to  an  end  and,  hopefully, 
wars  come  to  an  end,  there  won't  be  that  many  more  violations  along 
tliis  line. 

Judge  Foley.  I  hope  not.  I  think  we  have  a  number  now  that  prob- 
ably are  bemg  resolved  by  people  going  into  the  services. 

Senator  Burdick.  The  only  pomt  I  wish  to  make  is  that  this  type  of 
case  is  going  to  taper  off. 

1972  was  the  first  year  when  your  new  filings  were  considerably 
above  the  national  average,  somewhere  between  340  and  350  cases. 
According  to  Administrative  Office  estimates,  based  on  the  last  6 
years,  your  district  would  have  only  380  filings  per  judge  by  the  year 
1976,  if  the  trend  of  the  last  6  years  continues.  So  the  question  seems 
to  be  whether  the  subcommittee  should  give  more  weight  to  your  1972 
filings  or  the  trend  of  filings  over  the  past  6  years.  Do  you  care  to 
comment  on  that? 

Judge  Foley.  Well,  I  think  that  our  area  is  a  gro\\ang  area.  I  think 
it  is  a  bustling  area.  We  have  large  industry  there.  I  think  our  filings 
wdll  increase.  The  only  place  we  could  have  a  comedown  may  be  the 
straight  ci\al  rights  claims  of  State  prisoners.  Whether  the  Congress 
will  put  any  limitation  constitutionally  on  these  civil  rights  claims  of 
State  prisoners,  I  don't  know,  but  they  have  become  a  great  number 
of  our  ci\-il  filings. 

Our  big  problem,  Senator,  is  geographical.  We  have  so  many  miles. 
We  sit  in  four  cities.  We  have  only  two  bodies,  and  it  is  pretty  "difficult 
to  have  two  men  ser^dce  today's  legal  market,  which  I  think  is  entirely 
different  than  our  legal  w^orld  was  7  or  8  years  ago,  when  I  used  to  be 
very  happy  to  go  to  the  aid  and  assistance  of  other  districts  as  much  as 
I  could.  And  Judge  Brennan,  my  associate,  did  the  same  thing. 

Senator  Burdick.  In  looking  at  your  district,  I  note  that  Albany 

and  Auburn  are  the  places  of  residence  for  Judge  Port  and  yourself. 

Does  Judge  Port  spend  most  of  his  time  in  S3Tacuse?  —  "1 

Judge  Foley.  No.  His  chambers  are  in  Auburn  but  Syracuse  is  the 

largest  city  in  our  district.  We  will  have  a  new  building  in  3  or  4  years. 
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two  courtrooms  and  the  minicourtroom,  I  think,  for  the  use  of  the 
referee  m  bankruptcy. 

In  Albany  we  have  two  courtrooms.  There  is  a  set  up  in  Utica  for  a 
courtroom.  That  is  where  Judge  MacMahon  will  start  February  1. 
We  had  a  term  or  session  designated  for  Binghamton  and  that  is  a 
large  city,  but  we  moved  that  session  into  either  Albany  or  Auburn. 
Our  purpose  is  to  try  to  service  the  litigants  and  lawyers  as  best  we 
can  throughout  this  large  expanse  we  have. 

Senator  Burdick.  I  note  that  SjTacuse,  on  the  map,  is  about  equi- 
distant on  good  freeways  from  Auburn  and  Utica.  Have  you  given 
any  consideration  to  consolidating  the  Auburn  and  Utica  terms  of 
court  in  Syi'acuse? 

Judge  Foley.  Originally,  we  did  have  our  two  terms  in  Syracuse. 
That  is  Judge  Port,  his  official  residence  is  Auburn,  and  that  is  where 
he  practiced.  And  we  set  up  a  court  there.  It  is  only  24  miles  from 
Syracuse.  We  had  a  few  complaints  but  nothing  too  serious  yet  from 
the  lawyers  traveling  the  30  and  22  miles.  I  don't  think  that  becomes 
a  great  problem  because  it  is  in  that  area  whereby,  -within  the  50-  to  60- 
mile  district,  the  litigants  and  lawyers  can  be  served  with  convenience. 

Senator  Burdick.  Did  I  understand  you  to  say  there  is  a  new 
Federal  building  in  Syi'acuse? 

Judge  Foley.  That  is  right.  Mr.  Heffner  has  been  up  several  times. 
The  plans  have  been  looked  over,  and  I  have  been  told  that  the 
huilding  will  be  erected  in  3  years  unless  something  happens  to  the 
funds  in  Congress. 

Senator  Burdick.  Do  you  anticipate  any  change  in  plans  from 
where  you  sit  after  you  have  the  building? 

Judge  Foley.  No;  because  S^Tacuse  is  busy,  loaded  with  good 
lawyers.  We  need  a  new  building  there.  We  have  needed  a  new  building 
there  for  many  years. 

Senator  Burdick.  But  will  there  be  any  change  in  where  the  judges 
sit  after  the  new  building  is  created? 

Judge  Foley.  No;  because  I  think  with  our  highways  and  all  other 
methods  of  transportation,  the  judge  can  come  from  almost  any  place 
as  long  as  he  has  a  suitcase  and  the  ability  to  travel.  Because  I  used 
to  travel  the  whole  district,  take  all  of  the  territories.  We  hold  motion 
days  in  Albany  and  we  hold  motion  days  in  Utica,  and  a  motion  day 
in  Syracuse.  That  is  each  Monday  of  every  month. 

Senator  Burdick.  Mr.  Westphal  has  a  few  technical  cpiestions  and 
that  will  conclude  our  testimony  for  today. 

Judge  Foley.  Thank  you  very  much. 

Mr.  Westphal.  I  just  have  a  few  questions,  Judge  Foley. 

Just  to  make  the  comparison  that  I  was  talking  about  with.  Judge 
Dalton  with  respect  to  the  western  district  of  Virginia,  according  to 
the  Administrative  Office  figures,  these  36  trials  per  judge  that  you 
and  Judge  Port  averaged  in  1972  consumed  73K  trial  days.  In  addi- 
tion to  that,  accordmg  to  their  figures  you  and  Judge  Port  averaged 
45K  days  in  connection  with  arraigimients,  sentencing,  motions,  and 
things  of  that  kind. 

So  that  is  a  total  of  119  days  of  bench  time  in  that  year.  That 
leaves  a  situation  in  which  out  of  220  working  daj's,  there  are  about 
101  days  to  devote  to  your  chambers  work,  and  the  pretrial  confer- 
■ences  that  you  mentioned. 
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Wliat  is  the  situation  on  pretrials?  I  have  figures  indicating  that 
in  your  district  you  only  held  22  pretrial  conferences  last  year. 

Judge  Foley.  Well,  Mr.  Westphal,  I  don't  think  we  take  credit, 
as  many  other  districts  do,  for  what  we  do  have  as  pretrials.  I  think 
many  of  the  districts  count  pretrial  things  that  we  don't.  Many  of 
our  pretrials  are  held  at  our  sessions  as  we  have  our  jury  available. 
And  I  have  the  faculty  and  knack  of  settling  a  lot  of  cases. 

I  think  most  cases  can't  be  settled  unless  you  have  a  jury  outside 
waiting.  And  when  we  bring  our  lawyers  in,  they  come  from  distances 
and  the  litigants  are  there  then,  and  the  chips  are  down.  That  is  when 
we  settle. 

Many  times  we  just  forget  and  tell  the  court  we  had  a  brief  trial 
and  we  can  go  out  for  2  hours  and  try  a  case  for  3  or  4  days  and  then 
compromise  it.  I  think  the  greatest  thing  a  judge  can  do  is  to  get 
people  together  and  let  them  compromise  theu*  problems  instead  of 
letting  it  go  to  a  jur}''. 

Mr.  Westphal.  Now,  what  you  are  talking  about  is  when  a  case 
is  called  for  trial,  you  get  the  parties  in  a  half  hour  early  and  sit  them 
down  and  see  whether  you  are  going  to  have  any  problems  with 
witnesses  or  whether  there  are  matters  you  can  stipulate;  you  put  a 
little  pressure  on  them,  one  way  or  another,  to  exj^lore  for  the  last 
time  the  possibilities  of  settlement.  Isn't  that  what  you  are  talking 
about? 

Judge  Foley.  I  don't  know  that  we  pressure  them.  We  indulge  in 
a  poker  game  a  little  bit,  and  there  is  a  lot  of  bluffing,  you  know,  and 
if  you  have  the  knack  of  it,  you  have  it. 

But  that  is  the  final  stage,  Mr.  Westphal.  We  do  have  what  we  send 
out  as  an  alert  notice  to  tell  them  after  so  many  months  a  pretrial 
will  be  held  in  a  certain  city,  or  it  will  be  automatically  placed  on  the 
calendar  by  the  clerk.  That  brings  the  lawyers  together  because  our 
difficulty  in  getting  lawj^ers,  again,  is  our  distances.  Because  they  are- 
not  alone  in  the  city  of  Albany. 

They  could  be  150  miles  away  on  the  other  side.  It  is  a  matter  of 
trying  to  work  out  awkward  geographical  distances. 

Mr.  Westphal.  All  right.  Now,  just  so  I  can  understand  it,  do 
you  in  your  district  employ  a  more  or  less  formal  pretrial  conference? 

Judge  Foley.  Yes. 

Mr.  Westphal.  That  you  hold  30  days  before  the  anticipated  trial 
date  or  anything  of  that  kind? 

Judge  Foley.  No,  sir.  We  don't  have  formal  pretrial  orders.  As  I 
told  you,  I  was  m  the  Brooklyn  task  force.  What  they  did  there,  they 
brought  in  a  group  of  judges  from  all  over  the  country  and  they 
entered  in  a  form  of  pretrial  orders  and  we  went  down  later  and  tried 
the  cases. 

The  cases  I  tried — and  I  tried  2  weeks  of  them — I  didn't  even  need 
the  pretrial  orders.  I  just  went  out  and  tried  them  with  juries  and  got 
verdicts.  But  some  of  the  things  have  been  set  down  because,  in  an 
FELA  case  or  automobile  accident,  you  don't  need  any  formal  pretrial 
order  at  all.  Just  go  out  and  draw  a  jury  and  try  it.  If  you  have  a 
patent  or  antitrust  case,  or  a  public  utility  holding  company  case,  or- 
something  that  is  quite  involved,  I  think  then  you  do  need  a  formal 
pretrial  order  to  try  to  settle  on  the  number  of  experts  and  so  forth. 

But,  frankly  and  honestly,  we  very  rarely  use  formal  pretrial. 
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Mr.  Westphal.  I  can't  argue  too  much  with  your  system,  because, 
for  one  thmg,  it  is  one  I  am  familiar  with  from  when  I  used  to  try 
FELA  cases  and  statistically,  you  record  about  95  percent  settlements 
in  the  civil  cases  that  you  do  dispose  of. 

Judge  Foley.  Mr.  West])hal,  we  did  have  many  more  FELA  cases 
than  we  do  have  now  and  the  reason  is  the  lawyers  in  the  FELA 
cases  on  both  sides,  plaintiffs  and  defendants,  like  to  come  into  our 
district  court.  The  court,  they  found  out  it  is  clogged;  they  can't  get 
the  service  they  used  to  get.  So  we  only  get  the  reat substantial  FELA 
cases.  They  have  concurrent  jurisdiction  in  the  State  so  they  go  to 
the   State   court. 

Mr.  Westphal.  I  suppose  that  raises  a  possibility  of  the  disad- 
vantage of  increasing  the  number  of  judges  in  your  district.  If  you 
get  more  current,  FELA  cases  and  others  will  start  coming  back  into 
your  court. 

Judge  Foley.  There  has  been  some  smug  remark  made  about  this 
but  I  don't  think  it  is  a  good  way  to  approach  the  problem,  to  clog 
up  the  courts  and  say  you  can't  come  in.  I  am  embarrassed  by  having 
that  statement  made,  "We  can't  come  to  your  court  too  much, 
Judge.  We  look  to  see  you  as  much  as  we  can,  l3ut  we  can't." 

Mr.  Westphal.  Is  your  district  now  using  the  six-man  jury  on  an 
experimental  basis? 

Judge  Foley.  We  do,  as  far  as  I  know.  There  is  a  case  open  in  the 
Supreme^  Court,  and  we  have  a  form  if  both  sides  consent,  that  is, 
the  parties  and  attorneys.  We  have  a  six-member  jury.  The  only 
resistance  I  find  is  mainly  from  the  defense  side.  For  some  reason, 
the  defense  lawyers  representing  insurance  companies  still  want  a 
12-member  jury.  And  railroad  cases,  the  last  two  or  three  I  have 
tried,  the  last  time  I  had  a  verdict  of  $450,000.  The  railroad  company 
wanted  a  12-member  jury  and  they  got  hit  with  a  $450,000  verdict. 
So  I  don't  know. 

But  we  do  have  that  difficulty  and  we  haven't  anythmg  compulsory. 
I  am  not  sure  that  that  is  going  to  stand,  not  compulsory. 

Mr.  Westphal.  That  test  case  was  argued  in  the  Supreme  Court 
about  2  weeks  ago,  but  in  any  event,  you  have  not  adopted  one  of 
these  blanket  orders  providing  for  six-member  juries  in  FELA,  di- 
versity cases  or  Jones  act  cases? 

Judge  Foley.  We  have  the  clerk  ask  them  and  often  do  have  them 
agree.  I  have  had  them  in  a  number  of  cases  agree.  But  for  some  reason, 
some  law3^ers  just  say,  the  company  says,  they  want  12-member 
juries. 

Mr.  Westphal.  In  the  cases  j^ou  have  tried  where  the  parties 
have  stipulated  to  a  6-man  jury,  what  has  been  your  reaction  as  to 
whether  the  6-man  jury  worked  as  well  as  the  12-man? 

Judge  Foley.  I  think  it  is  about  exactly  the  same.  jMy  associate 
disagrees.  He  thinks  you  need  a  broader  cross-section  of  12.  I  don't 
see  any  difference  at  all.  I  think  if  you  get  6  jurors  you  get  the  same 
results  as  you  do  with  12.  At  least  from  my  experience  so  far. 

Senator  Burdick.  Judge,  this  just  happened  to  pop  into  my  head. 
T\liat  would  you  do  if  the  parties  in  a  criminal  case  said,  "We  want  a 
six-man  jury?"  Would  3'ou  give  it  to  them? 
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Jiuliie  Foley.  I  don't  think  I  would,  Senator.  I  would  think  I 
Avould  be  afraid  right  now.  1  am  not  too  certam,  but  none  of  them  do 
come  in  because  the  criminal  lawyers  seem  to  want  12.  And  I  tried 
criminal  cases  and  I  tliink  1  would  have  wanted  12. 

Senator  Burdick.  Judge  Foley,  thank  you  very  much  for  coming. 
I  thank  you  as  well  as  the  other  judges  this  morning  for  helping  us 
wade  through  this  omnibus  bill  that  we  are  considering.  We  are  going 
to  try  to  do  as  good  and  as  fair  a  job  as  we  can. 

Judge  Foley.  I  am  sare  you  will,  Senator.  It  has  been  a  pleasure 
to  meet  you  and  a  pleasure  to  meet  3'ou,  Air.  Westphal. 

I  would  like  to  leave  this,  if  I  could. 

Senator  Burdick.  Received  in  the  record. 

[The  documents  follow:] 

January  14,  19G6. 
Hon.  James  T.  Foley, 
Chief  Judge,  U.S.  District  Court, 
Federal  Building,  Albany,  iV.F. 

Dear  Judge  Foley:  This  letter  is  written  to  indicate  my  personal  belief  that 
an  additional  trial  judge  is  needed  in  this  district  if  we  are  to  continue  to  render 
reasonably  prompt  justice  in  litigated  matters. 

On  May  1,  1963  I  retired  as  an  active  judge  under  the  provisions  of  the  statute, 
after  having  served  approximately  twenty-one  years.  My  retirement  was  prompted 
b}"  the  fact  that  I  had  reached  the  age  of  seventy  years  and  I  felt  that  the  pressure 
of  judicial  business  might  more  effectively  be  shouldered  by  a  j'ounger  man. 
I  have  continued  however  without  serious  interruption  to  perform  the  regular 
duties  of  a  district  judge  in  accordance  with  the  designation  of  our  Court  of 
Appeals. 

Statistics  seldom  accurately  disclose  the  time  and  effort  devoted  to,  or  pressure, 
under  which  a  judge  must  work.  I  find  however  that  in  1964  I  wrote  on  182 
occasions  and  in  1965  on  112  occasions,  each  of  which  decision  involved  some  dis- 
puted aspect  of  court  litigation.  Perhaps  some  of  the  above  matters  could  have 
been  dispensed  of  bj'  simply  orally  granting  or  denying  the  requested  relief  but  I  was 
told  by  Judge  Learned  Hand,  when  I  first  was  appointed  to  the  bench,  that 
when  a  litigant  is  denied  relief,  he  should  be  told  the  reason  therefor.  We  have 
followed  that  procedure  in  this  district  because  it  is  felt  that  respect  for  the  law  is 
enhanced  thereby.  A  litigant  knows  that  his  contention,  even  though  invalid,  has 
received  the  consideration  of  the  trial  judge. 

The  above  statenients  should  not  be  considered  as  a  complaint  that  I  am  over- 
worked because  you  know  that  due  to  personal  and  family  circumstances,  I  have 
been  unable  to  take  anj^  vacation  and  I  would  rather  be  engaged  in  judicial  work 
than  sit  in  idleness.  It  must  be  apparent  however  that  if  the  two  present  active 
judges  were  required  to  pass  upon  the  litigation  involved  in  the  above  decisions, 
that  the  ])romptness  of  decision  of  controversial  matters  in  this  district  would 
be  a  matter  of  serious  proportions. 

Inevitablj-  the  work  that  I  am  able  to  do  will  shortl}'  be  lessened  by  the  passage 
of  time  and  preparation  for  that  e\-ent  should  not  be  delayed  until  the  inability 
of  the  judges  in  the  district  to  cope  with  the  work  therein  becomes  a  matter  of 
delay  in  the  administration  of  justice. 

I  know  that  you  are  well  informed  as  to  the  workload  in  this  district,  the  type  of 
■cases  which  are  litigated  therein  and  the  deluge  of  habeas  corpus  petitions  which 
are  received  from  state  court  prisoners  and  I  will  not  dwell  thereon. 

In  my  opinion,  effective  administration  of  justice  requires  that  an  additional 
judge  should  be  provided  in  this  district  and  I  join  j'ou  in  resjjectfullj'  urging  that 
Congress  give  serious  consideration  to  the  request  therefor. 
Very  truly  yours, 

Stephen  W.  Brennan, 
Senior  U.S.  District  Judge. 

Note.— May  1,  1963— Retired  aud  took  Senior  status.  Apr.  9,  1968— Died.  May  24,  1968— Memorial  cere- 
nonies  at  Ulica,  N.Y.,  in  283  F.  Supp. 
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U.S.  District  Court 


Northern  District  of  New  York, 

Albany,  N.Y.,  April  1,  1971. 
Hon.  J.  Edward  Lumbard, 

Chief  Judge,    U.S.   Court  of  Appeals,   Second   Circuit,    U.S.   Court   House,   New 
York,  N.Y. 

Dear  Chief  Judge  Lumbard:  I  feel  it  is  my  duty  and  responsibility  as  Chief 
Judge  of  this  District  Court  to  inform  you  as  Chief  Judge  of  the  Second  Circuit, 
and  through  you,  the  Judicial  Council  that  the  increase  in  the  workload  in  this 
Court  in  my  judgment  is  fast  becoming  phj'sically  impossible  for  two  judges  to 
manage.  Recently,  I  believe  the  Chief  Justice  of  the  United  States  said  the  judicial 
s.ystems  in  the  Nation  are  near  the  breaking  point.  I  feel  that  it  may  be  so  in 
this  large  geographical  district. 

I  never  thought  I  would  have  to  so  write.  I  have  been  through  very  difficult 
days  in  the  past,  but  recall  no  situation  as  alarming  as  the  one  with  the  present 
outlook.  Difficulty  in  our  court  management  and  disposition  of  our  work  began 
to  be  evident  to  me  about  two  j^ears  ago.  The  late  Judge  Brennan  and  I  in  1966 
became  concerned  about  the  allotment  of  only  two  District  Judges  to  this  Court, 
and  we  agreed  the  time  had  come  to  try  to  do  something  to  gain  another  permanent 
judge.  Before  that  we  never  requested  outside  assistance  and  we  both  had  gone 
wiUinglj''  and  often  to  other  federal  courts  to  sit  when  we  could.  As  you  know, 
inasmuch  as  .you  were  kind  enough  to  arrange  it,  I  testified  personality  in  Wash- 
ington before  the  Judicial  Conference  Statistics  Committee  in  1966.  Statistics 
won  out,  I  guess,  at  that  time  over  actual  experience  and  intimate  knowledge 
of  conditions  in  this  Court  that  I  tried  to  picture  for  then  and  the  future  as  best 
as  I  could  foresee. 

I  am  in  my  twenty-third  year  as  a  District  Judge,  and  have  never  felt  so  dis- 
couraged about  the  inability  of  the  Court  to  keep  a  reasonable  pace  in  the  dis- 
position of  our  work.  I  was  always  philosophical  at  other  times  when  the  roof 
began  to  fall  in,  and  learned  that  passage  of  time  alleviates  many  of  the  pressures. 
Judge  Port  and  I  are  not  only  besieged  daily  by  State  prisoner  applications  which 
have  had  a  marked  increase  because  of  riots  and  unrest  in  the  State  prison  system, 
but  are  faced  with  increased  numbers  of  civil  rights  actions  with  complex  consti- 
tutional issues  filed  by  legal  aid  and  private  attornej's  based  upon  every  imaginable 
grievance  of  mankind.  These  actions  are  always  prefaced  by  motions  for  a  three- 
judge  court,  temporary  restraining  order  and  permanent  injunction  that  disrupt 
completely  a  planned  schedule  by  the  Judge.  Labor  litigation  in  the  court  is 
increasing.  As  you  know  the  10(1)  proceedings  which  alwa.ys  interfere  also  with 
plans  to  do  our  homework  must  be  heard  and  decided  quickly.  Today  I  had  the 
NLRB  attorneys  present  an  order  to  show  cause  for  hearing  within  a  few  days 
and  was  advised  there  were  two  more  similar  applications  to  come  in  the  next 
several  days.  These  are  the  unexpected  that  prevent  a  judge  from  disposing  of 
old  motions  and  deciding  court  cases  with  substantial  trial  records.  Federal 
criminal  cases  with  their  numerous  motions  and  hearings  are  increasing. 

You  did  tell  me  in  a  letter  sometime  ago  that  at  least  I  could  gain  some  comfort 
from  the  fact  that  all  of  us  in  these  litigious  days  are  hard-pressed.  Hard  as  I 
try,  however,  I  must  report  I  am  unable  as  3^et  to  gain  any  comfort  from  that 
thought.  My  nature  has  always  been  that  if  someone  is  hard-pressed  to  go  help 
them ;  and  when  I  find  myself  in  trouble,  I  try  to  think  out  a  plan  or  new  approach 
that  in  the  long  run  may  overcome  the  difficulties  and  put  things  back  in  order. 
You  told  me  once  also  as  you  maj"  recall,  that  we  should  not  take  on  any  new 
work  until  we  have  disposed  of  the  old  matters.  I  did  explain  and  I  hope  I  con- 
vinced 5"ou  that  such  attitude,  sensible  to  the  core,  is  impossible  in  a  two-judge 
district.  The  only  way  to  follow  that  good  advice  is  for  the  judge  to  go  hide. 

The  serious  purpose  of  this  letter  is  to  advise  as  sincerely  as  I  am  able  that  two 
judges,  180  miles  apart,  can  no  longer  be  flexiV:)le  enough  or  sufficient  in  numVjer 
to  cope  with  the  increased  demands  of  the  1970s  in  a  distiict  of  more  than  3,000,000 
population;  28,130  square  miles  of  land  area,  covering  eleven  major  New  York 
State  cities.  This  United  States  District  Court  became  a  two-judge  one  in  1927, 
about  forty-six  years  ago.  It  is  clear  to  me  that  the  passage  of  time  with  the 
ordinary  growth  in  population,  and  the  other  activities  of  our  age,  and  our 
perpetual  and  large  state  prisoner  presence  alone  should  warrant  serious  consid- 
eration for  an  increase  in  judge  personnel.  Every  other  district  court  in  this 
Circuit  in  recent  years,  except  the  Northern  District,  has  had  additional  judges 
authorized. 
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I  would  be  most  appreciative  if  you  would  transmit  the  personal  concern  on 
my  part  and  the  reasons  expressed  for  it  in  this  letter  to  the  Judicial  Council  and 
the  appropriate  Committee  of  the  Judicial  Conference  of  the  United  States. 
I  speak  for  myself  and  have  not  consulted  with  Judge  Port  about  the  content 
or  forwarding  of  tliis  letter.  I  am  proud  of  this  Court,  have  worked  hard  in  it  as 
a  judge,  and  so  does  Judge  Port.  I  know  that  the  Court  has  been  held  for  many 
years  in  high  regard  and  respect  by  litigants,  lawyers,  and  the  general  public. 
in  fact,  it  may  have  become  too  popular  by  extraordinary  judicial  service.  That 
image  earned"  by  industry  and  continued  pleasant  relationships  with  the  Bar 
and  the  public,  so  vital  today  when  courts  are  being  subjected  to  scorn  should 
not  in  my  judgment  be  allowed  to  diminish  by  lack  of  consideration  of  a  vital 
Deed. 

Sincerely  yours, 

James  T.  Foley, 
Chiej  Judge,  U.S.  Disirici  Court, 

Northern  District  of  New  York. 

U.S.   District  Court, 
Northern   District  of  New   York, 

Auburn,  N.Y.,  February  16,  1972. 
Hon.  James  T.  Foley, 
Chief  U.S.  District  Judge, 
Federal  Building, 
Albany,  N.Y. 

Dear  Jim:  This  will  supplement  our  correspondence  dating  back  to  1964  con- 
cerning the  need  for  a  thud  judge  in  this  district.  In  those  previous  letters,  many 
statistics  were  detailed  to  support  such  need.  They  will  not  be  repeated. 

I  think  the  figures  for  fiscal  1970  to  date  sufficiently  indicate  the  trend  of  the 
work  load  in  this  district  to  make  the  creation  of  an  additional  judgeship  impera- 
tive. The  statistics  for  fiscal  years  1970  and  1971  were  derived  from  the  Annual 
Reports  of  the  Director  of  the  Administrative  Office  of  the  United  States  Courts 
for  those  vears  and  from  the  records  in  our  Clerk's  Office. 

To  show  these  statistics  in  perspective,  comparison  with  other  districts  in  the 
Circuit  are  made.  Because  of  the  essentially  different  make-up  and  problems  of 
the  large  metropolitan  districts,  the  figures  from  the  Southern  and  Eastern  Dis- 
tricts of  New  York  have  been  omitted. 

weighted   case   load — 1970 

The  weighted  case  load  per  judge  of  this  district  exceeded  that  of  the  other 
•districts  in  the  Circuit  used  for  comparative  purposes  by  from  39  cases  (16%)  to 
103  cases  (57%). 

WEIGHTED    case    LOAD 1971 

The  weighted  case  load  per  judge  of  this  district  exceeded  the  others  by  from 
47  cases  (17%)  to  115  cases  (55%). 

COMBINED     CRIMINAL     AND     CIVIL     CASES     PER     JUDGE     COMMENCED,     TERMINATED, 

AND    PENDING 1970 

This  district  had  substantially  more  cases  per  judge  commenced,  terminated, 
and  pending  at  the  beginning  and  close  of  the  fiscal  year  than  any  other  district. 

There  were  25%  more  cases  per  judge  commenced  in  this  district  than  in  the 
next  highest  district  (Western) ;  and  60%  more  cases  per  judge  than  in  the  lowest 
(Vermont) . 

There  were  23%  more  cases  per  judge  terminated  in  this  district  than  in  the  next 
highest  district  (Connecticut) ;  and  62%  more  cases  per  judge  than  in  the  lowest 
(\  ermont) . 

COMBINED     CRIMINAL    AND     CIVIL     CASES     PER     JUDGE     COMMENCED,     TERMINATED, 

AND    PENDING — 1971 

This  district  had  substantially  more  cases  per  judge  commenced,  terminated, 
and  pending  at  the  beginning  and  close  of  the  fiscal  year  than  any  other  district. 

There  were  25%  more  cases  commenced  in  this  district  than  in  the  next  highest 
(Western);  and  71%  more  cases  per  judge  than  in  the  lowest  (Vermont). 
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There  were  1 1  %  more  cases  per  judge  terminated  in  this  district  than  in  the 
next  highest  district  (Western) ;  and  35%  more  cases  per  judge  tiian  in  the  lowest 
(Vermont). 

To  put  some  flesh  on  the  bare  bone  statistics  of  tlie  cases  commenced,  terminated 
and  pending,  the  Clerk  has  compiled  from  his  records  some  of  the  details  of  the 
court  activities  of  the  Judges  to  supplement  the  statistics  comj^iled  in  the  Report 
of  the  Director  of  the  Administrative  Office.  These  are  set  forth  in  Appendix 
Table  E.  [Note.  This  appendix  was  not  submitted  to  the  Committee.] 

It  is  not  necessary  to  point  out  to  anyone  familiar  with  the  day  to  day  chores 
of  a  district  judge,  that  the  above  figures  fall  far  short  of  telling  the  complete 
story. 

The  cases  filed,  terminated  and  pending  from  July  1,  1971  through  January  31, 
1972  are  set  forth  in  Appendix  Table  F.  [Note.  This  appendix  was  not  submitted 
to  the  Committee.]  These  figures  for  the  seven  month  period  projected  through 
the  balance  of  fiscal  1972  result  in  838  new  civil  and  criminal  filings  compared 
with  698  for  fiscal  1971 — a  20%  increase  in  fUings. 

SUMMARY 

To  summarize  I  am  going  to  take  the  liberty  of  quoting  at  length  from  my 
letter  of  May  4,  1971  to  you  on  this  sul^ject: 

"The  need  for  a  third  judge  in  this  district  was  foreseen  bj^  those  most  familiar 
with  the  problem  as  early  as  1964.  S^Deaking  for  yourself  and  the  late  Senior 
Judge  Brennan,  you  said: 

"I  think  our  case  should  be  weighed  also  upon  the  opinion  and  views  of 
two  experienced  judges  who  have  presided  in  this  District  for  many  years 
that  the  work  load  in  this  District  has  become  unduly  oppressive,  with  little 
hope  for  reduction  of  the  burden.  It  is  our  conscientious  judgment  in  the 
interests  of  good  judicial  administration  that  the  addition  of  a  third  judge 
for  this  District  is  worthy  of  the  most  careful  consideration. ' 
"My  views  were  solicited  by  you  at  the  time,  and  I  stated  in  a  letter  to  you 
dated  December  3,  1964: 

"I  would  be  reluctant  to  express  any  opinion  on  the  matter,  in  view  of  my 
limited  experience,  were  it  not  for  the  fact  that  it  is  so  apparent  we  could 
use  a  third  judge  in  the  district  immediately.  It  can  reasonably  be  anticipated 
that  over  the  period  of  the  next  four  yeai's,  the  need  will  become  more  pressing. 
******* 

"If  the  work  of  the  court  is  to  be  handled  properly  and  expeditiously,  I  feel 
that  it  is  necessary  that  an  additional  judgeship  be  created  for  the  district- 
"Jrc'ge  Im  bnd,  Id  a  k  t(r  to  ycu  dated  Eeccmter  8,  1€64,  stated: 
"I  have  no  doubt  whatever  that  the  Northern  District  needs  one  more 
judge  as  soon  as  possible.  My  only  question  would  be  whether  it  should  not 
be  two  judges.  While  Steve  iBrennan  is  going  full  blast  now,  this  cannot  be 
expected  to  go  on  forever  and  if  he  is  wise,  and  will  let  you  do  it,  he  will 
graduall^y  reduce  his  burden  as  time  goes  on.  Therefore,  I  think  it  is  a  real 
question  with  respect  to  the  Northern  District  whether  we  should  not  ask 
for  two  judges.  I  shall  present  this  point  of  view  to  the  Circuit  Council  and 
be  in  touch  with  you  again. 
"In  spite  of  these  views,  the  additional  judgeship  was  not  authorized. 
"The  matter  came  up  for  consideration  again  in  1966  and  in  1968  with  no  better 
results. 

"On  those  occassions  I  expressed  feelings  that  I  still  hold.  I  said  that  'statistics 
conceal  as  much  as  they  reveal.'  ^  I  also  stated  in  a  letter  to  you  dated  Mav  8, 
1968  that: 

"*  *  *  I  am  far  more  impressed  by  the  fact  that  both  you  and  Judge 

Brennan  with  your  long  judicial  background  feel  that  another  judge  is  needed 

than  I  am  bj''  any  inferences  to  bo  drawn  from  statistics.  It  is  hard  to  believe 

that  the  business  generated  in  this  district  today  does  not  mquire  more 

judicial  manpower  than  it  did  in  1927,  which  was  the  date  on  which  a  second 

judgeship  was  created  by  Congress  for  this  district. 

"My  own  experience  tells  me  that  the  work  load  in  this  district  now  far  exceeds 

the  ca])acit.v  of  two  hard  working  judges.  I  must  regretfully  admit  that  at  times 

the  pressures  are  such  that  I  display  an  irritability  and  impatience  with  counsel 

which  is  not  particularly  becoming  of  the  judiciarj'. 

1  Your  ipttPi"  to  JudfTp  Lumbard  datPd  Deeembpr  7,  1964. 

2  Lettei'  to  you  dated  January  5   108fc. 
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"I  am  hopeful  that  steps  will  be  taken  to  alleviate  the  conditions." 
I  think  it  is   interesting  to  note   that  this   district   is  the  only  one  in   the 
Circuit  \vh(.)se  judicial  manpower  has  not  been  increased  during  approximatel}' 
the  last  ten  years. 
Sincerel}-, 

Edmund  Port, 
U.S.  Distncl  Judge. 

U.S.  District  Court, 
Northern  District  of  New  York, 

Albany,  N.  Y.,  February  18,  1972. 
Hon.  Henry  J.  Friendly, 

Chief  Judge,    b.S.   Court  of  Appeals,   Second   Circuit,   L.S.  Court  House,   Foley 
Square,  New  York,  N.Y. 

Dear  Chief  Judge  Friendly:  I  submit  herein  the  material  recjuested  by  you 
and  Judge  Caffrey  in  support  of  our  recommendation  for  an  additional  third 
judge  in  this  Northern  District^of  New  York.  Judge  Port  and  I  firmly  and  sin- 
cerely believe  that  this  need  for  a  third  judge  is  critical  now  and  has  been  so  for 
several  j'ears.  We  presented  these  views  with  supporting  data  to  Chief  Judge 
Lumbard  and  the  Second  Circuit  Judicial  Council  for  possible  emergenc}^  authori- 
zation b.v  correspondence  in  April  1971. 

At  my  request.  Judge  Port,  and  I  am  very  grateful  to  him,  has  brought  up-to- 
date  the  statistical  part  of  the  previous  submission.  It  is  contained  in  his  letter 
to  me  of  Februar}'  16,  1972,  now  submitted  to  j'ou  and  the  Judicial  Council 
herewith.  His  letter  and  the  statistical  data,  the  conclusions  and  projections 
therein,  are  thorough  and  reflect  again  the  conscientious  application  Judge 
Port  gives  to  all  phases  of  his  judicial  duties  and  assignments.  This  mateiial 
itself,  in  my  judgment,  demonstrates  without  question  that  the  request  for  a  third 
judge  in  this  District  Court  is  completely  justified. 

Together  with  his  letter  and  statistics,  submitted  in  triplicate,  I  want  to  add 
varied  thoughts  of  my  own.  On  April  1,  1971,  when  in  one  of  mj-  bluer  moods, 
uncommon  usually  to  my  nature,  I  wrote  a  letter  to  Chief  Judge  Lumbard  about 
my  concerns  regarding  the  lack  of  sufficient  judicial  manpower  that  I  felt  was 
hampering  serioush'  the  administration  of  justice  in  this  District  Court.  I  enclose 
a  copy  of  that  letter  because  it  states  the  concerns  in  the  same  manner  as  I  would 
state  them  todaj^  In  fact,  the  situation  has  worsened  in  my  opinion  since  the  date 
of  that  letter. 

The  following  factors  I  deem  important  for  consideration  by  the  Judicial 
Council  and  the  Subcommittee  on  Judicial  Statistics  of  the  Judicial  Conference 
Committee  on  Court  Administration.  Legal  Aid  Societies  with  expanded  staffs  in 
the  large  cities  of  this  District  are  filing  more  and  more  42  U.S.C.  1983  civil  rights 
suits  for  private  individuals  and  organizations.  The  burdens  of  these  cases  are 
known  to  all  federal  judges.  A  recent  Supreme  Court  ruling,  Haines  v.  Kerner, 
decided  1-13-72,  will  compel,  it  seems,  more  hearings  of  State  prisoner  civil  rights 
claims  than  have  been  held  in  the  past.  In  this  District  are  four  major  securitj' 
institutions  for  confinement  of  New  York  State  prisoners.  They  are:  Auburn 
Correctional  Facility  at  Auburn;  Clinton  Prison,  Dannemora,  New  York;  Dan- 
nemora  State  Hospital  (for  confinement  of  most  State  prisoneis  who  become 
mentally  ill  in  prisons  throughout  New  York  State) ;  and  Great  Meadow  Correc- 
tional Facility,  Comstock,  New  York.  The  prison  population  is  about  5,000. 

This  northeastern  part  of  New  York  State  has  become  a  busj',  bustling  area 
with  an  increase  in  economic  and  jjopulation  growth.  Many  large  industries, 
companies  and  railroads  are  headcjuartered  here  or  have  substantial  facilities 
located  in  the  District.  The  1970  population  of  this  Northern  New  York  District 
is  2,928,766  while  in  1960  it  was  2,418,58.5.  The  District  covers  29  separate  counties 
of  upstate  New  York  with  an  area  of  28,130  square  miles.  The  Capital  City  of 
Albanj^  as  well  as  Syracuse,  the  third  largest  cit}^  in  Upstate  New  York,  plus  ten 
or  eleven  cities,  characterized  as  major  ones,  are  located  in  this  geographical 
expanse — one  of  the  largest  in  the  country.  I  enclose  in  triplicate  a  marked 
diagram  of  our  District. 

The  impossibility  for  two  judges  to  service  in  the  1970s  as  was  done  when  the 
authorization  was  increased  to  two  in  1927,  44  Stat.  1374  (really  the  horse  and 
buggj'  da3-s)  should  be  self-evident.  Since  1930  to  the  present,  5,200  attorneys 
have  been  admitted  to  practice  in  this  United  States  District  Court  and  are  on 
our  Roll  of  Attorneys. 

Consideration  should  also  be  given  to  the  fact  that  the  United  States  Attorney 
of  this  District  has  doubled  his  staff  in  the  past  three  j^eais  from  five  Assistants 
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to  ten,  and  his  stenographic  help  has  been  similarly  doubled.  Our  Chief  Probation 
Officer  for  the  first  time  in  twenty  jears  has  requested  the  authorization  for  two 
more  assistants  to  keep  up  with  his  increasing  caseload.  The  Rule  of  the  Second 
Circuit  for  prompt  disposition  of  criminal  cases  will  undoubtedly  necessitate  in 
the  near  future  the  holding  of  more  criminal  trial  Sessions  than  the  ones  held  in 
the  past.  The  increase  in  prosecutive  personnel  and  the  presence  on  several 
occasions  of  organized  crime  task  force  groups  guarantees  without  question  a 
marked  increase  will  occur  in  our  federal  criminal  cases. 

It  is  beyond  mj'  comprehension  and  also  beyond  the  comprehension  of  many 
outstanding  lawyers,  active  in  this  District  Court,  who  hear  our  motion  and  trial 
calendar  calls  and  observe  our  burdens,  in  what  manner  two  judges  can  stretch 
themselves,  physically  and  mentally,  any  further  than  they  do  now  to  preside  at 
Sessions  that  must  be  held  for  the  convenience  of  parties  and  witnesses  in  four 
different  cities:  Auburn,  Syracuse,  Utica  and  Albany.  Judge  Port  and  I  must  hold 
two  motion  daj's  each  month.  I  hold  two  in  Albany,  and  he  holds  one  in  Syracuse 
and  one  in  Utica.  Our  General  Rules  state  that  such  motion  days  are  not  to  be 
held  in  July  and  August,  but  that  is  a  fiction  because  during  the  summer,  in 
recent  years,  we  have  to  hold  special  motion  and  criminal  daj's — and  also  try 
court  lawsuits. 

I  feel  just  as  intensely  as  Judge  Port  does  that  this  District  Court,  its  judges, 
lawyers  and  litigants  are  in  dire  need  of  a  permanent  third  judge,  and  it  would 
be  unfair  in  my  judgment  if  such  third  judge  is  not  approved  and  recommended 
to  the  Congress.  On  February  16,  1972,  I  completed  twenty-three  years  of  active 
duty  in  this  District  Court.  Judge  Port  has  been  a  District  Judge  since  19G4,  and 
before  that  time  had  a  long  and  distinguished  career  as  Assistant  and  then  United 
States  Attorney  for  this  District.  Our  knowledge  of  this  District  is  based  upon 
lengthy  experience  and  day  by  day  observation. 

We  respectfully  ask  the  Judicial  Council  and  Judge  Caffrey's  Committee  to 
consider  these  factors  and  recommend  favorably  to  the  Subcommittee  of  the 
Judicial  Conference  and  the  Judicial  Conference  the  additional  judicial  assistance 
vitally  needed  for  this  District  Court  to  continue  to  serve  the  interests  of  justice 
with  courtesy  and  efficiency.  We  are  confident  our  submission  will  receive  fair 
and  serious  consideration  by  the  Council  and  Conference  Committees. 
Sincerely, 

Jamks  T.  Foley, 
Chief  Judge,  U.S.  District  Court, 

Northern  District  of  New  York. 

U.S.  Court  of  Appeals, 

Second  Circuit, 

March  IJ,,  1972. 
Hon.  James  T.  Foley, 

Chief  Jndge,  U.S.  District  Court,  Northern  District  of  New  York,  U.S.  Courthouse, 
Albany,  N.Y. 

Dear  Jim:  I  am  glad  to  advise  you  that  the  Circuit  Council  emphatically^  en- 
diirsed  your  request  for  an  additional  judgeship.  In  my  letter  to  Judge  Caffrey, 
I  put  your  problems  at  the  very  top  of  the  list.  While  one  should  not  indulge  in 
predictions,  I  would  feel  rather  confident  that  this  request  will  be  granted. 
Sincerely, 

Henry  J.  Friendly. 


U.S.  Court  of  Appeals, 

Second  Circuit, 

January  24,  1973. 
Hon.  Jacob  K.  Javits, 
Hon.  James  Buckley 
U.S.  Senate, 
Senate  Office  Building, 
Washington,  D.C. 

Dear  Senators:  I  understand  that  a  hearing  of  the  Subcommittee  of  the 
Committee  on  the  Judiciary  chaired  by  Senator  Burdick  will  be  held  on  January  30 
to  consider  the  recommendations  of  the  Judicial  Conference  of  the  United  States 
for  an  additional  judgeship  for  the  Northern  District  of  New  York  and  two  addi- 
tional judgeships  for  the  Eastern  District  of  New  York.  I  write  this  letter  in  the 
hope  that  you  will  support  these  recommendations. 
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At  the  outset,  I  would  like  to  point  out  that  the  Judicial  Council  of  the  Second 
Circuit  originally  recommended  to  the  Subconunittee  of  the  Judicial  Conference 
on  Judicial  Statistics  that  five  additional  district  judgeships  be  created  in  the 
circuit;  the  three  already  referred  to,  and  one  each  for  the  Western  District  of 
New  York  and  the  District  of  Connecticut.  However,  the  Subcommittee,  with 
its  customary  thoroughness  and  understandable  caution,  saw  fit  only  to  recom- 
mend the  former  group.  We  believe  these  three  judgeships  are  the  absolute  mini- 
mum necessary  for  the  proper  functioning  of  the  district  courts  in  the  Second 
Circuit  in  the  next  four  years. 

By  way  of  further  preliminary,  let  me  say  that  our  task — and  yours — is  made 
immensely  more  diflScult  by  the  fact  that  we  are  required  to  forecast  what  judge- 
power  will  be  required  not  simply  for  1973  or  1974  but  for  1976  and  1977.  My 
belief  is  that  unless  Congress  should  enact  legislation  reducing  intake,  e.g.,  the 
ALI  proposals  with  respect  to  diversity  jurisdiction,  or  the  states  in  our  Circuit 
should  follow  the  lead  of  others  with  respect  to  no-fault  auto  vehicle  insurance, 
the  business  of  the  district  courts  will  increase  even  beyond  the  trends  displayed 
during  recent  years.  Without  belaboring  you  with  detail,  I  shall  cite  the  following: 

(1)  The  ever  increasing  scope  of  federal  criminal  jurisdiction  and  the  expansion 
of  federal  investigatoiy  and  prosecutorial  offices,  which  means  that  the  jurisdic- 
tion will  be  more  intensivel)^  exploited. 

(2)  The  explosive  growth  of  civil  rights  actions  under  42  U.S.C.,  section  1983. 

(3)  The  new  style  form  of  prisoner  applications  under  the  civil  rights  statute 
which  imposes  much  greater  burdens  than  traditional  habeas  corpus  applications 
and  will  more  than  counteract  any  decrease  in  the  latter. 

(4)  The  growth  in  litigation  in  areas  where  Congress  has  conditioned  grants  in 
aid  upon  state  compliance  with  federal  standards. 

(5)  The  past  and  prospective  enactment  of  many  new  federal  statutes  in  fields 
such  as  civil  riglits,  protection  of  the  environment,  consumer  protection,  pro- 
hibition of  hazardous  substances,  etc. 

(6)  The  stimulus  to  litigation  under  many  of  these  headings,  and  other  more 
traditional  ones  such  as  antitrust,  afforded  bv  liberalized  concepts  of  standing 
and  the  1966  amendments  of  Fed.  R.  Civ.  P.  23. 

Experience,  e.g.,  with  the  SEC's  Rule  lOb-o,  shows  that  it  takes  some  years 
before  the  impact  of  such  developments  becomes  evident.  Also  it  is  worth  observ- 
ing that  actions  of  many  of  the  sorts  described  impose  burdens  enormouslj' 
greater  than  a  suit  on  an  insurance  policy  or  a  prcsecution  for  peddling  heroin; 
mere  numbers  of  filings  are  thus  misleading. 

Now  let  me  turn  to  the  two  districts  in  our  circuit  for  which  additional  judge- 
ships were  recommended: 

NORTHERN  DISTRICT  OF  NEW  YORK 

Beyond  a  doubt  this  is  the  most  critical  situation  we  have.  There  are  now  two 
badl}^  over-burdened  judges  in  this  district.  A  third  judge  was  needed,  but  for 
some  inexplicable  reason  was  not  granted,  when  the  last  omnibus  bill  was  passed. 
Now  the  need  is  even  greater.  The  case  is  so  strong  as  to  need  little  embroidery 
from  me.  Let  me  emphasize  two  points.  Four  major  institutions  for  confinement 
of  New  York  State  prisoners  are  in  the  Northern  District;  yet  the  new  style 
prisoner  applications,  unlike  traditional  habeas  corpus,  cannot  properly  be  trans- 
ferred to  the  district  of  conviction,  and  many  more  will  require  evidentiary 
hearings.  Also,  because  the  Northern  District  includes  the  capital  city  of  Albany, 
it  attracts  a  disproportionate  share  of  litigation  against  state  officials.  Court 
Management  Statistics  for  United  States  Courts  issued  by  the  Administrative 
Office  in  November  1972  show  that  in  this  district  in  fiscal  year  1972  the  raw 
filings  per  judgeship  were  469  and  the  weighted  filings  were  440,  as  against  the 
national  average  of  363  and  335,  respectively,  and  that  criminal  filings  and 
weighted  filings  in  this  district  have  doubled  since  fiscal  1969.  The  Subcommittee 
on  Judicial  Statistics,  in  making  its  recommendations,  emphasized  that  the 
filings  per  judgeship  are  significantly  above  national  averages.  It  is  a  miracle 
that,  particularly  since  the  death  of  Senior  Judge  Brennan,  two  judges  have 
managed  to  keep  a  part  of  their  heads  above  water;  we  should  not  expect  such 
miracles  to  continue. 

EASTERN    DISTRICT    OF    NEW    YORK 

This  is  the  third  most  populous  district  in  the  country  and  presently  has  nine 
judgeships.  It  is  the  site  of  two  of  the  three  airports  serving  the  New  York  Metro- 
politan Area.  Partly  as  a  result  of  this,  criminal  filings  per  judgeship  from,  fiscal 
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1969  to  fiscal  1972,  according  to  Court  Management  Statistics,  increased  over 
250%.  According  to  the  same  source,  the  weighted  filings  in  this  district  for  fiscal 
1972  are  397  cases  per  judgeship,  well  above  the  national  average  and  the  second 
highest  in  our  circuit.  Even  more  significantly,  the  percentage  growth  in  filings  is 
well  above  the  national  average  and  is  one  of  the  highest  in  the  country;  in  the 
last  three  years,  raw  filings  of  all  actions  rose  83%.  It  is  this  growth  factor  that 
is  most  ominous  and  that  requires  the  roughly  22%  increase  in  manpower  repre- 
sented by  two  new  judges.  Two  of  the  three  senior  judges  who  have  greatly  assisted 
the  court  are  reaching  the  point  where  they  can  no  longer  be  heavily  relied  upon. 
In  recognition  of  the  growth  of  population  in  the  central  and  eastern  parts  of 
Long  Island,  court  will  now  be  held  in  Westbury  and  probably  at  other  points. 

This  district  originally  requested  an  additional  three  judges.  The  Second  Cir- 
cuit Council  was  unwilling  to  recommend  this  to  the  Subcommittee  on  Judicial 
Statistics,  but  we  do  feel  that  in  light  of  the  fact  that  we  are  projecting  for  a  four 
year  period,  the  two  judgeships  recommended  by  the  Judicial  Conference  are 
essential.  In  this  context,  with  some  hesitation,  the  Second  Circuit  Council  did 
not  recommend  an  increase  in  the  Southern  District  of  New  York  since  that 
court  wished  to  await  the  results  of  a  full  complement  of  judges  (there  are  still 
three  vacancies)  working  under  the  new  individual  assignment  plan.  If  this 
should  prove  to  have  been  a  mistake,  as  some  members  of  the  Council  believe, 
any  extra  judge  power  that  may  be  available  in  the  Eastern  District  could  readily 
be  deployed  in  the  Southern. 

I  trust  this  will  be  of  some  assistance  to  you.  I  am  at  your  service  should  you 
need  any  further  information. 
Sincerely, 

Henry  J.  Friendly. 


Senator  Burdick.  At  tliis  point,  Administrative  Office  exhibits  1  and 
2,  and  committee  exhibits  1,  2,  and  3,  will  be  included  in  the  record. 
[The  documents  above  referred  to,  follow:] 
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Committee  Exhibit  3 
New  York ,  Northern 


Judicial  Service  Given  and  Received  (c 


Year        Name 


1958 

1969 

1970 
1971 
1972 


Timbers ,  . . 
MacMahon. 
Curtin  . .    . 
Leddy 


Timbers . . . 
MacMahon. 
Ryan 


MacMahon . 


MacMahon, 


MacMahon. 


ontinued) 


Given 


Rec'd 


Conn . 
N.Y{S) 
N.Y.(W 
Vermon 

Conn. 
N.Y(S) 
N.Y.(S) 

N.Y.(S) 

N.Y(S) 

N.Y(S) 


Days 


39 
24 
12 

24 

4 
44 
31 

79 

30 

50 


09, 


Senator  Burdick.  The  committee  vnll  be  adjourned.  We  meet 
again  tomorrow  morning  at  10  o'clock. 

[Whereupon,  at  12:45  p.m.,  the  subcommittee  adjourned,  to  re- 
convene at  10  a.m.,  on  Wednesday,  January  31,  1973.] 


DISTRICT  COURT  JUDGESHIPS 


WEDNESDAY,  JANUARY  31,    1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director;  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Today  marks  our  third  day  of  hearings  on  the 
omnibus  judgeship  requests  of  the  Judicial  Conference.  The  record 
should  reflect  the  fact  that  these  requests  of  the  Judicial  Conference 
have  now  been  introduced  in  bill  form  as  S,  597  and  a  copy  of  this 
bill  will  be  incorporated  in  the  record  at  this  time. 

[A  copy  of  S.  597  follows:] 

(93) 
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93d  congress 

1st  Session 


S.  597 


IN  THE  >SENATE  OF  THE  UNITED  STxlTES 

Mn  BuitoiCK  (by  request)  introduced  tlie  following  bill;  wliicli  -was  read  twice 
aixd  referred  to  the  Committee  ou  the  Judiciary 


A  BILL 

To  provide  for  tlie  appointnient  of  additional  district  judges,  and 

for  other  purposes. 

1  Be  it  enacted  hy  iJic  Senate  and  House  of  Picprescnla- 

2  ilces  of  tliG  United  States  of  America  in  Congress  assembled, 

3  That  (a)  the  President  shall  appoint,  hy  and  ^vith  advice 
•1  and  consent  of  the  Senate,  one  additional  district  judge  for 
5  the  northern  district  of  Alahania,  one  additional  district 
G  indu'e  for  tlie  middle  district  of  Alahania,  one  additional 

7  district  judge  for  the  southern  district  of  Alahania.  one  addi- 

8  tional  district  judge  for  the  district  of  Arizona,  two  additional 

9  district  judges  for  the  northern  district  of  California,  two 

10  additional  district  judges  for  the  eastern  district  of  Cahfornia, 

11  two  additional  district  judges  for  the  central  district  of  Cali- 

II 
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1  foniia,  two  acWItloiial.  cUsirici;  judges  for  llic  soiuhern  tlis- 

2  tiict  of  Calltonii.a,  two  additional  district  judges  for  the  mid- 

3  die  district  of  Florida,  t^YO  additional  district  judges  for  tlie 

4  soutliern  district  of  Florida,  two  additional  district  judges 

5  for  tiic  nortlicrn  district  of  Georgia,  one  additional  district 
Q  judge  for  (lie  northern  district  of  Indiana,  one  additional 
7  district  judge  for  the  southern  district  of  Indiana,  one  addi- 
S  tionai  .district  judge  for  the  district  of  Kansas,  two  additional 
9  district  judges  for  the  eastern  district  of  Louisiana,   four 

10  additional  district  judges  for  the  district  of  Massachusetts, 

11  one  additional  district  judge  for  the  district  of  Minnesota,  one 

12  additional  district  judge  for  the  western  district  of  ^Missouri, 

13  one  additional  district  judge  for  the  district  of  ^ew  Jer^ej^ 

14  one  additional  district  judge  for  the  northern  district  of  Xew 

15  York,  two  additional  district  judges  for  the  eastern  district  of 

16  Xew  York,  one  additional  district  judge  for  the  northern  dis- 
1'^  trict-of  Oklahoma,  one  additional  district  .judge  for  the  dis^ 
IS  trict  of  Oregon,  one  additional  district  judge  for  the  eastern 

19  district  of  Tennessee,  three  additional  district  judges  for  the 

20  northern  district  of  Texas,  four  additional  district  judges  for 

21  the  southern  district  of  Texas,  one  additional  district  judge 

22  for  the  eastern  district  of  Texas,  two  additional  district  judges 

23  for  the  western  district  of  Texas,  two  additional  district 
2'4  judges  for  the  eastern  district  of  Yirglnla,  one  additional  dis- 

25  trict  judge  for  tlie  western  district  of  Ylrginia,  one  addi-. 

26  tionai  district  judge  for  the  western  district  of  Washington, 
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rt 
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1  tind  one  additional  district  judge  lor  tlie  Avestern  district  of 

2  Wisconsin:  Provided,  lioircvcr,  That  vlicn  any  vacancy  oc- 

3  curs  among  the  jiulgesliips  assigned  to  more  than  one  dls- 

4  triit  in  Oklalioma  tlic  successor  appointed  to  sucli  a  vacancy 

5  shall  he  named  to. the  ^yestern  district  of  Oklahoma  onh'. 

G  *Sec.  2.  The  existing  dislriei  judgeship  fur  llie  eastern 

7  district  of  Xorlh  Carolina  created  1)}'  suhsection   (e)   of  sec- 

8  i'u-.n  2  of  I'Lihlic  La\y  91-272,  June  7,  1070  (8-4  Slat.  290) , 

9  shall  ])e  a  permanent  judgeship  and  the  present  ineumljent 
10  of  such  judgeship  sliall  lienCcforth  hold  his  oflicc  under  sec- 
11.  lion  i;j;J  of  title  28,  United  StaLes  Code,  as  amended  by  this 
12  Act.  Sul)scction  (c)  of  section  2  of  Puhlic  La^y  91-272, 
1?,  June  7,  1970  (8-1  Stal.  296) ,  is  hereby  repealed. 

14  Si-:o.  3.  In  order  that  the  table  contained  in  section  133 

15  of  tide  28,  rnited  States  Code,  ^yill  reflect  the  changes  in  the 
IC  numbers  of  permanent  judgeships  made  by  sections  1  and  2 
l'^  of  this  Act,  such  table  is  amended  to  read  as  folh)Ws  M'ilh 
IS  respect  to  each  such,  district: 

''Distrkls         ■  JiulgL'S 

Aliiljaina: 

Xoitliern ^ 5 

3Iiddle V> 

Southfin o  . 

*  *  *  *  :•!  *  * 

Arizona . C 

Ciiliforniu : 

Xoitlii-m 13 

E:;storn 5 

Ccntrsvt 18 

Soutlu'rii  7 

*  *  :?.-[:  *  *  * 
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"Districts  .Tiulgo>f 

ribiida : 

.  Middle _..       8 

Sonthoru  9 

Georgia : 

Xortlicrn -- 8 

*  ',-  '-^  -^  '^  ♦  -1= 

Indiana : 

■  -  XQi-tliGru . ; 4 

.  Soutliorn 5 

Kansas 5 

*  :;:  *  *  =!:  :;s  :;: 

Louisiana: 

Eastorn  11 

Middle 1 

*  :.■:  =::  *  *  *  * 

Massachusetts 10 

Minnesota  5 

Missouri : 

"Western 4 

Xew  Jersey 10 

*  :.'-  *  ^;s  -I'  'li  :;< 

Xew  York : 

Xortliern 3 

Eastern ^ 11 

North  Carolina: 

Eastern   3 

Oklahoma : 

Xorthoi'n 2 

Xortliern,  Eastern,  and  Western 1 

Oregon 4 

Tennessee : 

Eastern  4 

*  *  :;:  *  *  *  :;: 

Texas: 

Xorthcrn 9 

Southern 12 

Eastern  4 

Western 7 

^  ■>!■  if  ^  if.  if.  if 
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"Districts  Judges 

Virginia : 

Eastern .      8 

"Western 3 

:!:  <H  sj:  ^:  ^  ^  ^ 

IVasliington : 

Western 4 

^  Us  :ii  ^  a:  ^  it 

Wisconsin : 

"Western 2 

*  *  *  *  *  *  *?> 

« 

Senator  Burdick.  Today  we  are  privileged  to  hear  from  the  chief 
judges  of  the  Minnesota,  western  Wisconsin,  and  western  Missouri 
districts. 

We  will  fu'st  make  a  joint  statement  from  Senators  Hubert  H. 
Humphrey  and  Walter  F.  Mondale  of  Minnesota,  who  are  unable 
to  be  present  here  this  morning  because  of  other  business,  a  part 
of  the  record. 

[The  statement  referred  to  follows:! 

Statement  of  Hon  Hubert  H.  Humphrey  and  Hon.  Walter  F.  Mondale, 

U.S.  Senators  From  Minnesota 

Mr.  Chairman,  we  urge  your  support  and  that  of  the  members  of  this  Sub- 
committee for  the  creation  of  an  additional  judgeship  for  the  District  of  Minne- 
sota. As  you  know,  this  has  been  recommended  by  the  Judicial  Conference  of 
the  United  States  and  the  8th  Circuit  Judicial  Council. 

It  has  been  more  than  40  years  since  the  last  United  States  District  judgeship 
was  created  in  the  District  of  Minnesota.  Since  then,  our  population  has  increased 
more  than  50  percent,  and  the  number  of  active  district  judges  in  the  United 
States  has  increased  from  149  to  401. 

Mr.  Chairman,  under  the  weighted  filing  index  developed  by  the  Judicial 
Council,  the  weighted  filings  per  judgeship  during  fiscal  year  1972  was  335  for 
all  district  courts,  while  the  District  of  Minnesota  weighted  filings  was  494. 
This  would  indicate  that  Minnesota's  court  has  a  heavier  workload  per  judgeship 
than  all  but  3  of  the  94  districts. 

We  respectfully  request,  Mr.  Chairman,  that  you  give  favorable  support  to 
this  request  and  ask  that  this  statement  be  included  in  the  hearing  record. 

Senator  Burdick.  At  this  time,  I  understand  that  Congressman 
Bill  Frenzel  of  Minnesota  wishes  to  introduce  Judge  Devitt. 

It  is  a  particular  j)leasure  of  mine  to  welcome  Judge  Devitt  to 
the  hearing  room  this  morning  because  I  have  kno^\■n  the  judge  for 
man}^,  many  years. 

STATEMENT  OF  HON.  BILL  FRENZEL,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  THIRD  CONGRESSIONAL  DISTRICT  OF  THE 
STATE  OF  MINNESOTA 

Mr.  Frenzel.  Mr.  Chairman,  it  is  m}^  pleasure  this  morning  to 
be  able  to  introduce  to  your  subcommittee  Chief  Judge  Devitt  of 
our  district  court  in  Minnesota.  He  does  not  need  any  support  from 
me,  but  I  thought  it  would  be  helpful  if  I  did  so  because,  as  a  non- 
law^^er,  I  share  some  of  the  suspicion  of  the  busmessman  or  the  layman 
about  extra  judicial  requests,  so  I  have  taken  a  little  time  to  look 
into   this  particular  request  and  it  is  my  best  judgment  that  the 
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expansion  of  the  court  in  Minnesota  is  overdue  and  that  this  is  a 
matter  that  this  committee  should  approve  as  quickly  as  possible. 

The  records  of  the  judicial  council  are  available  and  need  no 
amplification.  You,  of  course,  are  aware  that  no  new  Federal  facihties 
are  required.  The  caseloads  are  heavy  and  in  addition  we,  of  course, 
have  not  had  a  new  judge  since  1931,  which  attests  to  the  court's 
work,  or  maybe  it  attests  to  long  vacations  in  early  days. 

Nevertheless,  I  want  to  support  the  judge's  statement  as  strongly 
as  I  can  and  1  think  I  speak  for  the  Minnesota  congressional  delega- 
tion in  that  respect. 

It  is  now  my  pleasure  to  present  Judge  Devitt,  who  can  make  the 
case  far  more  efl'ectively  than  I.  As  you  certainly  know,  but  the 
other  members  of  your  committee  may  want  to  know,  Judge  Devitt 
is  an  ex-municii)al  attorney,  and  ex-assistant  State  attorney  general, 
and  rejiresented  the  Fourth  Congressional  District  of  Minnesota  in 
the  80th  Congress  of  the  United  States.  He  has  been  on  our  bench 
for  many  years  and  we  consider  him  a  very  effective  spokesman  for 
the  court,  particularh^  in  this  matter. 

Thank  you,  Mr.  Chairman.  I  present  Judge  Devitt. 

[Mr.  Frenzel's  prepared  statement  follows:] 

Statement  of  Congressman  Bill  Frenzel,  Before  the  Subcommittee  on 
Improvements  in  Judiciary  Machinery 

Mr.  Chairman  and  Members  of  the  Subcommittee,  it  is  my  privilege  today  to 
introduce  to  the  Subcommittee  the  Honorable  Edward  J.  Devitt,  Chief  Judge  of 
the  United  States  District  Court,  District  of  Minnesota. 

Judge  Devitt  is  here  to  present  the  case  for  the  expansion  of  the  bench  in  the 
District  of  Minnesota. 

^Ir.  Chairman,  I  am  not  a  lawyer,  but  I  am  somewhat  familiar  with  the  activ- 
ities of  the  District  Court  in  m.v  state.  Also,  I  am  advised  of  the  great  need  for  an 
additional  judge  by  representatives  of  the  Bar,  the  Bench  and  other  interested 
citizens  including  the  United  States  Attornej'. 

The  trend  of  cases  in  our  District  is  sharply  upward,  as  contrasted  with  the 
national  trend.  We  seem  to  be  attracting  more  than  our  share  of  transference  cases. 
The  Judicial  Council's  index  shows  an  extraordinarily  high  workload  per  judge. 

]\Ir.  Chairman,  I  and  the  other  Members  of  the  INIinnesota  Congressional  Dele- 
gation, hope  tliat  the  modest  request  of  one  additional  judge  for  Minnesota  will 
be  granted.  No  new  judge  position  has  been  created  there  since  1931.  Fine  facilities 
are  available  within  existing  court  space. 

Mr.  Chairman,  it  is  a  pleasure  to  present  the  Honorable  Edward  Devitt,  who 
will  pro\ide  additional  testimonj^  in  support  of  the  additional  judgeship  for  the 
District  of  oMinnesota. 

Senator  Burdick.  Judge,  we  will  now  make  your  prepared  state- 
ment a  part  of  the  record,  and  you  may  proceed  in  any  manner  you 
wish. 

Prepareu  Statement  of  Chief  Judge  Edward  J.  Devitt,  U.S.  District  Court, 
District  of  Minnesota — in  Support  of  an  Additional  Judgeship  for  the 
District  of  Minnesota 

]My  name  is  Edward  J.  Devitt  and  I  am  Chief  Judge  of  the  United  States 
District  Court,  District  of  Minnesota. 

I  urge  favorable  consideration  of  the  Bill  to  create  an  additional  judgeship  for 
the  District  of  Minnesota.  It  is  needed  because  of  the  recent  inordinate  increase 
in  judicial  business,  the  likelihood  of  continued  increase  in  the  future,  and  the 
inability  of  the  present  four  judges  to  proper!}^  handle  present  and  future  increases, 
notwithstanding  efficient  judicial  administration  and  conscientious  application 
of  the  present  judges  to  their  duties. 

The  legislation  is  supported  by  resolutions  of  the  Judicial  Council  of  the  Eighth 
Circuit  and  of  the  Judicial  Conference  of  the  United  States.  The  favorable  recom- 
mendations of  these  bodies  was  based  on  a  detailed  studj^  of  judicial  business  in 
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the  United  States  District  Courts  conducted  by  the  Administrative  Office  of  the 
Courts.  This  study  was  thoroughly  examined  and  evahiated  by  the  Subcommittee 
on  Judicial  Statistics  of  the  Committee  on  Court  Administration  of  the  Judicial 
Conference,  later  by  the  Court  Administration  Committee,  and  then  by  the  Ju- 
dicial Conference  of  the  United  States,  which  resulted  in  the  favorable  reccm- 
mendation  for  an  additional  judgeship  for  the  District  of  Minnesota. 

The  study  of  the  United  States  District  Court  for  the  District  of  Minnesota 
and  facts  of  my  own  knowledge  reflect  these  significant  points: 

1.  The  last  additional  judgeship  was  created  42  years  ago— in  1931. 

2.  Minnesota  poi^ulation  has  increased  more  than  50%  since  1930 — 2.5  million 
to  3.8  million. 

3.  Total  case  filings  have  more  than  doubled  in  the  last  three  years — from  983 
to  1,956.  This  increase  was  manj^  times  greater  than  the  national  increase. 

4.  Criminal  case  filings  in  1972  almost  doubled  over  1971 — 746  as  against  425. 

5.  The  1972  pending  criminal  caseload  increased  bj^  48.9%,  or  twelve  times  the 
national  average. 

6.  The  weighted  case  load  per  judge  is  4th  largest  of  the  94  districts  in  the 
nation — 494  for  Minnesota  as  compared  to  national  average  of  335. 

7.  Because  of  the  industrial-business  character  of  the  Minneapolis-St.  Paul  area, 
many  business-related  law  suits  are  filed.  Ninety-six  anti-trust  and  a  large  number 
of  S.E.C.,  patent  and  multi-district  actions  are  pending.  Such  cases  require  an 
inordinate  amount  of  judge  time — one  anti-trust  case  took  nine  months  of  trial 
time. 

8.  Twelve  judges  from  outside  districts  have  assisted  for  one  or  more  periods 
of  service  since  July  1,  1971  in  an  effort  to  keep  calendars  current. 

9.  The  auxiliarj^  services  of  United  States  Magistrates  are  being  emjDloyed  to 
the  fullest  extent. 

10.  The  court  business  is  being  eificientlj^  managed.  Six  man  juries  have  been 
used  in  civil  cases  since  January  1,  1971— the  first  district  to  adopt  this  policy. 

Detailed  statistical  information  supportive  of  our  request  is  available  to  the 
members  of  the  Subcommittee  and  its  staff. 

STATEMENT  OP  CHIEF  JUDGE  EDWAED  DEVITT  OF  THE  DISTRICT 

OF  MINNESOTA 

Judge  Devitt.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  make  a  statement.  I  filed  a  summary 
with  the  subcommittee  and  I  would  like  to,  in  about  2  miimtes, 
highlight  it. 

No.  1,  the  last  additional  judgeship  for  Minnesota  was  created  42 
years  ago,  in  1931. 

No.  2,  Minnesota's  population  has  increased  more  than  50  percent 
since  1930,  from  2.5  to  3.8  milUon  people.  Total  case  filings  have  more 
than  doubled  in  the  last  3  years,  from  983  to  1,956.  This  increase  was 
many  times  greater  than  the  average  national  increase. 

Next,  criminal  case  filings  in  1972  almost  doubled  over  1971,  746 
as  against  425. 

The  1972  pending  criminal  caseload  increased  by  almost  50  percent, 
or  12  times  the  national  average.  The  weighted  caseload  per  j'jdge 
is  fourth  largest  of  the  94  districts  in  the  Nation,  ours  being  494  as 
compared  to  the  national  average  of  335. 

Because  of  the  industrial  business  character  of  the  Minneapohs-St, 
Paul  area — about  2  million  people  live  there  now — many  business- 
related  lawsuits  are  filed.  Ninty-six  antitrust  and  a  large  number  of 
SEC  patent  and  multi-district  actions  are  pendmg.  Such  cases, 
Mr.  Chairman,  as  you  undoubtedly  appreciate,  require  an  inordinate 
amount  of  judge  time.  One  antitrust  case  tried  by  Judge  Larson  took 
9  months  of  trial  time. 
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Twelve  judges  from  outside  districts  have  assisted  us  for  one  or 
more  periods  of  service  in  the  last  fiscal  year  in  an  effort  to  keep  calen- 
dars cm-rent,  and  three  of  those  assisting  judges,  incidentally,  were 
judges  of  our  court  of  appeals,  who  very  graciously  came  down  and 
sat  with  us;  Judge  Bright,  Judge  h&j,  and  Judge  Heaney. 

The  auxilliary  services  of  U.S.  magistrates  are  being  employed  to 
the  fullest  extent.  We  have  a  half-time  magistrate  in  St.  Paul,  a  half- 
time  magistrate  in  Miimieapolis,  and  seven  part-time  magistrates 
around  the  State,  whose  pay  is,  I  think,  $211  a  je&r. 

The  judicial  conference  has  authorized  us  to  make  these  half-time 
magistrates  in  St.  Paul  and  Minneapolis  full-time  magistrates  as  of 
Jul}^  1st,  We  have  hopes  that  that  may  be  of  some  assistance  to  us, 
although  these  magistrates  now  are  spending  appreciably  more  than 
one-half  of  their  time  in  assistance  to  us. 

We  represent  to  you,  Mr.  Chairman,  that  our  court  business  is 
being  efficiently  managed.  Six-man  juries  have  been  used  in  civil  cases 
since  January  1st,  1971.  We  are  rather  proud  of  the  fact  that  we  were 
the  first  district  to  adopt  this  policy.  We  may  not  be  so  proud  of  it,  if 
the  Supreme  Court  throws  out  the  validity  of  the  six-man  jury  rules 
which  was  argued  in  the  Supreme  Court  2  weeks  ago  today.  The 
lawyer  who  argued  it  on  behalf  of  the  judges  has  a  very  jaundiced  out- 
look as  to  how  the  Supreme  Court  is  going  to  handle  that  case. 

The  six-man  jury,  I  think,  Mr.  Chairman,  has  been  a  great  boon  to 
the  Federal  district  judges.  I  think  we  have  58  districts  now  in  the 
country  which  have  rules  providing  for  juries  of  less  than  12.  It  is  a 
great  saving  of  time  and  money  and  I  think  they  do  the  job  as  well, 
maybe  better. 

I  believe  there  is  a  bill  in  the  present  Congress  which  would  give  us 
the  congressional  authority  to  enact  these  rules  and  I  think  the  weakest 
point  about  them  is  that — is  just  that,  that  maybe  the  Congress  never 
gave  us  the  authority  to  enact  such  rules,  and  that  is  what  the  lawyer 
who  argued  the  case  before  the  Supreme  Court  is  fearful  of,  that  the 
Supreme  Court  may  say  it  is  very  good  to  have  six-man  jury  rules  but 
where  has  Congress  given  us  the  authority  to  do  it? 

So  I  would  hope  that  your  committee,  Mr.  Chairman,  would  see  fit 
to  favorablj^  consider  legislation  which  would  specifically  authorize 
six-man  juries. 

That  is  a  summary  of  my  statement.  I  will  be  happy  to  ansv^^er  any 
questions. 

Senator  Burdick.  In  practice,  do  you  require  the  consent  of  both 
parties  before  you  impanel  a  six-man  jury? 

Judge  Devitt.  No,  we  do  not.  We  spent  a  good  deal  of  time  educat- 
ing the  bar  about  it  and  they  accepted  it  very  well.  In  fact,  the  Minne- 
sota State  Legislature  amended  the  law  and  the  State  courts  now 
have  six-man  juries  in  Minnesota. 

Senator  Burdick.  Have  any  parties  ever  entered  an  objection  when 
the  court  impaneled  a  six-man  jury? 

Judge  Devitt.  Never. 

Senator  Burdick.  In  1972  total  filings  jumped  from  1,533  to  1,956, 
an  increase  of  423,  but  321  of  those  were  criminal  cases.  Of  the  criminal 
cases,  387  were  selective  service  cases,  which  was  an  increase  of  253 
over  the  number  of  selective  service  cases  in  the  previous  year  of  1971. 
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Is  it  reasonable  to  conclude  that  the  selective  service  cases  will 
vanish  during  1973  and  certainly  by  1974? 

Judge  Davitt.  I  think  so.  Thank  God,  too,  because  they  are  not 
very  pleasant  cases  to  try.  I  was  just  telling  the  counsel  that  I  am 
fearful  that  when  they  go  away  from  us  they  will  be  substituted  by 
other  cases.  The  U.S.  attorney  has  had  an  addition  of  three  men  to 
his  staff  and,  of  course,  that  means  that  with  these  additional  men, 
these  U.S.  attorneys  will  be  receptive  to  suggested  prosecutions  from 
all  Government  investigators  who  come  in,  and  I  have  no  doubt 
that  although  these  selective  service  cases  will  go  out  the  window, 
some  new  cases  are  going  to  come  in,  and  they  have  been,  too. 

Senator  Burdick.  How  do  you  explain  the  large  number  of  criminal 
cases  tried  in  Minnesota  in  1972?  Were  they  largely  selective  service 
cases? 

Judge  Devitt.  I  really  do  not  know  what  percentage  were.  An 
awful  lot  of  them  were,  though.  Most  of  them  were  tried  to  the  court. 

Senator  Burdick.  Only  73  percent  of  your  criminal  cases  were 
disposed  of  by  dismissal  or  plea.  This  is  quite  a  low  percentage.  Back 
in  1968,  about  88  percent  were  dismissed  on  plea  of  guilty.  Can  you 
give  any  explanation  for  this? 

Judge  Devitt.  Well,  I  think  since  the  enactment  of  the  Criminal 
Justice  Act  manj'  more  defendants  feel  that  they  will  take  a  chance 
on  trial,  might  get  off.  We  just  have  more — we  have  fewer  defendants 
pleading  guilty  now  than  we  did  before.  I  think  the  Criminal  Justice 
Act  has  had  a  good  deal  to  do  with  it. 

Senator  Burdick.  That  is  what  the  record  shows,  whatever  the 
reason  is. 

Except  for  an  occasional  term  at  Fergus  Falls  division  you  have 
continued  to  pretermit  the  terms  in  three  of  your  six  divisions  and 
hold  com"t  only  in  Minneapolis,  St.  Paul  and  Duluth.  Do  you  feel 
that  this  policy  of  making  litigants  come  to  the  court  rather  than 
taking  the  court  to  the  litigants  works  well  and  is  accepted  by  the 
bar  and  citizens  of  Minnesota? 

Judge  Devitt.  The  way  it  is  right  now  it  is  well  accepted.  We 
pretermitted  the  terms  of  court  in  southern  Minnesota  at  Winona 
and  Mankato.  Mankato  is  about  an  hour  and  10  minutes  from  St. 
Paul.  Winona  is  about  an  hour  and  a  half  or  2  hours.  So  those  litigants 
and  those  lawyers  can  well  come  to  the  Twui  Cities  to  try  their  cases. 
We  continue  to  hold  court  in  Duluth  because  that  is  sui  generis. 
That  is  a  place  by  itself.  We  have  a  good  deal  of  business  there.  I 
think  we  had  57  court  days  there  last  year.  We  hold  court  in  Fergus 
Falls.  Last  summer  I  was  there  for  3  weeks.  We  have  given  thought 
to  pretermitting  it  but  we  have  never  done  it  and  I  do  not  tlimk  we 
will.  It  is  200  miles  from  Fergus  Falls  to  the  Twin  Cities.  It  is  another 
200  miles  or  more  from  Fergus  Falls  to  the  Canadian  border.  We 
get  an  awful  lot  of  diversity  litigation  filed  in  that  division — lawyers 
from  Fargo,  Moorhead,  Grand  Forks,  Crookston.  I  think  we  render 
a  service  to  those  people  and  to  the  lawyers  of  that  area  by  continuing 
to  hold  court  in  Fergus  Falls. 

Senator  Burdick.  Your  district  seems  to  have  been  the  one  which 
originated  the  six-man  jury  in  certain  civil  cases,  as  ^''ou  exj)lained. 
Are  you  satisfied  with  the  experience  3'ou  have  had  that  it  saves 
time? 
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Judge  Devitt.  Oh,  completely. 

Senator  Burdick.  Tell  me  how. 

Judge  Devitt.  The  judges  are  pleased  with  it  and  the  lawyers 
are  pleased  with  it. 

Senator  Burdick.  How  does  it  save  time? 

Judge  Devitt.  Well,  it  just  takes  more  time  to  pick  12  jurors  than 
it  does  to  pick  six. 

Senator  Burdick.  Well,  the  impaneling  of  a  jur}^  is  a  short  time 
for  the  trial  judge. 

Judge  Devitt.  It  takes  less  time  for  six  jurors  to  go  in  and  out  of 
the  courtroom.  Presumably,  although  I  do  not  know,  it  takes  less 
time  for  6  people  to  agree  upon  a  verdict  than  it  does  for  12,  and  a 
signal  feature  of  it,  although  maybe  it  should  not  be  emphasized,  is 
the  tremendous  saving  of  money. 

Our  experience  by  observation  is  that  the  verdict  of  a  6-man  jurj^- 
is  just  as  sound  and  just  as  well  considered  and  just  as  representative 
of  a  cross  section  of  jurors  as  is  a  verdict  of  a  jury  of  12.  Our  lawyers 
on  all  sides,  plaintiffs'  and  defendants'  lawyers,  are  very  pleased 
with  it  and,  of  course,  all  the  judges  are,  too. 

Senator  Burdick.  Wlien  I  was  in  the  law  school  at  Minnesota 
many,  many  years  ago,  I  think  at  that  time  the}'  had  a  five-six  statute. 

Judge  Devitt.  The}^  still  have  in  Minnesota. 

Senator  Burdick.  Still  have  it.  In  other  words,  five  jurors  can  render 
a  verdict  out  of  the  six. 

Judge  Devitt.  We  do  not  have  it  in  the  Federal  courts,  of  course. 

Senator  Burdick.  You  still  use  that  practice? 

Judge  Devitt.  We  do  if  the  lawyers  ask  us  to  and  they  sometimes 
do  because  they  are  so  accustomed  to  the  State  practice  they  come  in 
and  say  will  you  not  give  us  a  five-six  instruction? 

Senator  Burdick.  If  the  parties  agree,  will  you  do  it? 

Judge  Devitt.  Yes.  We  did  it  man}^  times  more,  of  course,  when  we 
had  12-man  juries  and  came  in  with  a  verdict  of  10.  I  think  it  is  a 
question  of  lawj'ers  gettmg  accustomed  to  a  practice  like  that.  In 
^linnesota  they  are  well  accustomed  to  it. 

Senator  Burdick.  Now,  if  j^ou  make  this  change  to  a  six-man  jury 
would  you  recommend  it  be  unanimous  or  five-six? 

Judge  Devitt.  Well,  I  would  recommend  five-six,  but  I  thmk  that 
would  make  the  bill  so  controversial  that  you  might  have  trouble 
passing  it.  I  think  it  is  more  important  to  get  a  six-man  jury  than  it 
is  to  get  a  six-man  jury  with 

Senator  Burdick.  For  whatever  reason  jou  recommend  six 
unanimous. 

Judge  Devitt.  Yes;  I  would,  as  a  practical  matter,  and  in  the  same 
bill  I  would  hope  you  would  not  put  any  provision  with  reference  to 
criminal  trials  because  I  think  there  is  substantial  opposition  to  a 
jur}'  of  less  than  12  in  criminal  cases.  I  think  if  you  merge  the  two  in 
the  same  bill  you  will  get  nowhere. 

Senator  Burdick.  We  are  aware  of  that  difference. 

Judge  Devitt.  I  suppose  so. 

Senator  Burdick.  Do  you  use  six  members  in  all  civil  cases  or  is 
there  any  difference  in  civil  cases,  whether  it  is  FELA,  Jones  Act, 
diversity?  Do  you  make  an}'  exceptions? 
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Judge  Devitt.  No;  we  now  use  them  in  all  civil  cases.  Wlien  we 
first  adopted  that  rule  we  limited  it  to  FELA  and  Jones  Act  and 
diversity  cases  on  the  theory  if  the  lawyers  did  not  like  that,  the}' 
could  go  to  the  State  court  and  still  get  a  12-man  jury.  It  worked  out 
so  well — it  was  a  one-step-at-a-time  sort  of  thing — that  we  changed 
the  rule  to  provide  a  six-man  jury  for  all  civil  cases. 

Senator  Burdick.  I  think  you  have  answered  the  next  question. 

At  the  last  Congress  this  committee  took  a  good  long  look  at  the 
magistrate  system  that  we  created  and  it  was  felt  b}^  Congress  that 
they  would  relieve  a  lot  of  the  burdens  that  ordinarily  were  performed 
by  judges.  We  have  had  testimony  here  before  this  committee  that 
has  indicated  that  in  the  prisoner  petition  cases  many  judges  utilize 
the  magistrates  in  those  areas.  Some  use  them  in  informal  pretrial 
conferences  and  some  use  them  in  other  matters.  And  as  you  know, 
the  cost  of  a  magistrate  is  much  less  than  the  cost  of  a  district  judge. 

To  what  extent  do  you  think  that  the  magistrates  can  relieve  the 
district  judges  of  their  burdens? 

Judge  Devitt.  Well,  I  think  an  awful  lot  and  ours  do  hel]3  us  an 
awful  lot.  Of  course,  a  magistrate  is  not  a  constitutional  and  judicial 
officer,  so  he  cannot  take  on  anything  that  the  Constitution  or  the 
Congress  has  not  authorized  him  to.  But  our  magistrates  in  addition 
to  all  the  criminal  work  formerly  handled  by  U.S.  commissioners, 
do  our  prisoner  petitions  from  State  and  Federal  courts,  2255's,  our 
HEW  appeals,  most  of  our  pretrials,  and  what  some  of  us  call  a 
settlement  calendar,  and  the}^  are  very  effective  at  it,  especially 
at  the  settlement  calendar's  work,  and  very  good  at  pretrial. 

We  also  once  in  a  while  give  them  a  case  to  try,  a  civil  case,  nonjury 
case,  where  the  la^\yers  are  agreeable  to  having  a  magistrate  try  it, 
even  though  he  does  not  have  jurisdiction.  The  la^^ye^s  stipulate.  Our 
magistrates  are  respected.  So  we  are  always  looking  for  some  op- 
portunity to  give  them  some  additional  burden  of  ours. 

Senator  Burdick.  Do  I  understand  that  you  are  now  going  to 
have  a  full-time  magistrate  in  St.  Paul  and  a  full-time  magistrate  at 
Minneapolis? 

Judge  Devitt.  Yes,  we  are. 

Senator  Burdick.  Will  that  relieve  a  lot  of  your  burden? 

Judge  Devitt.  It  will  relieve  some.  As  I  say,  there  is  a  constitu- 
tional limitation  on  how  much  you  can  give  them. 

Senator  Burdick.  Of  course,  you  can  alwaj^s  put  jour  stamp  of 
approval  or  disapproval  upon  their  actions. 

Judge  Devitt.  Yes;  we  can  have  them  make  suggestive  findings 
for  us.  Maybe,  as  time  goes  on,  the  office  of  magistrate  ^^■ill  be  respected 
more  and  they  will  be  able  to  do  more  because  of  their  standing  among 
the  bar.  But  we  look  forward  to  these  two  magistrates  helping  us 
appreciably. 

Senator  Burdick.  Well,  since  these  magistrates  wiW  be  made  full 
time,  you  say,  on  July  1 

Judge  Devitt.  Yes. 

Senator  Burdick.  The  questions  I  had  regarding  part-time 
magistrates  become  immaterial. 

At  this  time  I  will  turn  you  over  to  Mr.  Westphal  for  some  technical 
questions. 

Judge  Devitt.  Thank  you,  Mr.  Chairman. 
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Mr.  Westphal.  Judge,  on  this  matter  of  magistrates  we  were  just 
talking  about,  will  your  present  part-time  magistrates  in  Minneapolis 
and  St.  Paul  be  your  full-time  magistrates?  Is  that  the  plan? 

Judge  Devitt.  Well,  the  judges  have  not  agreed  on  that  yet.  I 
think  that  is  a  likely  event,  though. 

Mr.  Westphal.  That  is  Bernie  Zimpfer  and  "Porky"  McPartlin. 

Judge  Devitt.  Yes;  we  do  not  call  him  "Porky"  any  more  since  he 
became  a  magistrate. 

Mr.  Westphal.  This  is  a  little  inside  joke  between  the  judge  and 
me,  Senator. 

I  take  it,  the  decision  will  be  theirs  as  to  when  they  will  assume  the 
full-time  responsibilities  which  \vill  prevent  them  from  practicing 
law  on  the  side  or  vn\\  leave  Government  service  and  go  back  to 
full-time  practice  of  law. 

During  the  time  that  they  were  part-time  magistrates,  has  there 
been  any  concern  about  the  fact  that  a  part-time  magistrate  just  by 
the  nature  of  his  ofl&ce  gets  exposed  to  potential  conflicts  of  interest? 

Judge  Devitt.  There  was  not  any  concern  but  I  could  visualize 
that  it  would  be  coming  pretty  soon.  I  think  it  is  a  little  inconsistent 
for  a  person  to  have  even  as  much  power  as  a  part-time  U.S.  magi- 
strate has  and  at  the  same  time  be  practicing  law  in  the  same  com- 
munity. It  seems  to  me  there  is  just  too  much  opportunity  for  ^^-Tong, 
and  so  I  think  that  is  why  it  is  good  that  emphasis  be  placed  on  full- 
time  magistrates. 

Mr.  Westphal.  I  take  it  that  in  your  situation  in  Minnesota,  this 
expanded  work  that  you  have  given  your  magistrates  over  and  above 
what  the  old  U.S.  Commissioners  performed  has  been  carried  on 
mostly  by  the  magistrates  in  Minneapolis,  St.  Paul,  and  Pat  McNulty 
of  Duluth? 

Judge  Devitt.  That  is  right. 

Mr."  Westphal.  The  other  magistrates  in  the  other  areas,  St. 
Cloud  and  Mankato,  wherever  they  are,  they  do  not  have  as  many 
expanded  duties  because  court  does  not  sit  in  those  places? 

Judge  Devitt.  They  do  not  have  any  really,  and  they  verj'-  seldom 
even  do  the  U.S.  Commissioners'  work. 

Mr.  Westphal.  So  that  their  exposure  to  situations  where  there 
could  be  possible  conflict  of  interest  is  very  minimal. 

Judge  Devitt.  Yes. 

Mr.  Westphal.  Duluth  will  continue  to  remam  on  a  part-time 
basis,  is  that  correct? 

Judge  Devitt.  Yes,  our  magistrate  there  is  also  a  part-time 
referee  in  bankiuptcy. 

Mr.  Westphal.  Is  he  full  time  vnth  two  offices? 

Judge  Devitt.  No.  He  is  a  part-time  referee  in  bankruptcy  and  he 
is  a  part-time  magistrate  and  he  gets  half  the  pay  of  a  full  referee  plus 
SI, 500,  I  think,  for  the  magistrate  work. 

Mr.  Westphal.  So  he  is  not  quite  in  a  full-time  position  yet. 

Judge  Devitt.  No. 

Mr.  Westphal.  On  this  matter  of  the  magistrates,  I  note  that  last 
year  they  handled  some  300  pretrial  conferences  in  civil  cases,  _  I 
suppose  primarily  the  settlement  type  pretrial  conferences.  And  in 
addition  to  that,  the  four  judges  themselves  handled  some  393  pretrials. 
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What  type  of  pretrial  conferences  were  your  judges  holding  last 
year  over  and  above  what  the  magistrates  were  doing? 

Judge  Devitt.  Well,  you  know,  judges  have  different  views  about 
the  merits  of  pretrial  and  our  judges,  I  guess,  are  as  diverse  in  their 
appreciation  of  it  as  any  group  of  judges. 

Now,  I  really  do  not  think  you  should  waste  much  time  pretrying 
the  normal  routine  lawsuit.  I  think  in  a  big  case  you  should  pretry. 
All  my  brother  judges  do  not  feel  that  way  and  some  of  them  pretry 
every  case  and  they  have  two  pretrials  before  the  actual  trial. 

The  main  kind  of  a  pretrial  I  have  is  a  settlement  case.  That  is 
what  I  have.  And  that  is  what  Magistrate  McPartlin  does  for  me. 
He  conducts  settlement — is  very  successful  at  it.  But  those  magistrates 
conduct  a  typical  type  of  pretrial  for  the  other  judges,  for  those  of 
them,  particularly  Judge  Larson,  w^ho  rather  prefers  to  pretry  his 
own  cases.  He  thinks  it  is  rather  inconsistent  to  have  somebody  else 
handle  them.  You  should  do  them  yourself. 

Mr.  Westphal.  As  I  understand  it,  Minnesota  now  operates  on  an 
individual  calendar  system  rather  a  master 

Judge  Devitt.  They  do. 

Mr.  Westphal.  Has  your  experience  been,  since  you  have  gone 
on  the  individual  calendar  system,  that  one  of  the  benefits  of  it  is  that 
it  generates  a  little  friendly  competition  among  the  four  judges? 

Judge  Devitt.  Absolutely  right.  It  encourages  you  to  work  more 
because  you  are  competing  against  your  fellow  judge. 

Mr.  Westphal.  What  problems  do  you  get  on  the  individual 
calendar  system  when,  for  example.  Judge  Larson  was  tied  up  for 
9  months  in  the  antitrust  case? 

Judge  Devitt.  We  help  him  out. 

Mr.  Westphal.  Some  of  the  cases  from  his  individual  calendar 
will  be  shifted  to  the  other  judges  in  order  to  maintain  relative 
currency? 

Judge  Devitt.  Yes,  and  his  9  months  on  that  case  was  the  principal 
reason  we  had  these  10  or  12  visiting  judges  in  the  last  year,  too. 

Mr.  Westphal.  Now,  as  you  saw  that  he  was  getting  into  a  long 
trial,  and  as  you  saw  that  your  U.S.  attorney  had  more  and  more 
criminal  cases,  most  of  which  were  selective  service,  for  you  to  try. 
did  you  make  requests  of  Judge  Matthes  for  some  extra  help,  both 
from  within  the  district  and  from  without  the  district? 

Judge  Devitt.  We  did,  and  he  was  most  accommodating. 

Mr.  Westphal.  And  the  response  that  you  got,  as  shown  in  the 
statistics,  reveals  that  during  1972  you  received  some  140  days  of 
visiting  judge  help,  both  from  within  the  circuit  and  from  without 
the  circuit.  And  as  those  judges  came  in,  did  the}''  come  in  to  preside 
at  trials? 

Judge  Devitt.  That  is  right. 

Mr.  Westphal.  In  addition  to  that,  you  had  some  services  from 
Judge  Nordbye,  a  senior  judge.  To  what  extent  did  he,  during  the 
year,  actually  conduct  trials?  How  many  weeks  or  months?  What  is 
your  estimate? 

Judge  Devitt.  Well,  in  the  last  year  he  has  not  worked  so  much. 
He  is  85  years  old.  His  hearing  is  a  little  bad.  Physically  and  mentally 
he  is  very  alert  but  he  has  an  appreciation  that  he  has  a  limited 
capacity,  and  he  does  not  take  on  as  much.  He  will  try  a  court  case 
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once  in  a  while.  He  will  handle  a  nationalization  for  us  or  handle 
discipline  of  lawyers,  disbarment  anil  that  sort  of  thing. 

I  do  not  know  how  I  would  estimate — I  suppose  he  would  giv^e  us 
2  to  3  months  of  his  time  m  a  year  now  ma3^be. 

Mr.  Westphal.  I  see.  And  Judge  Donovan  is  disabled,  is  that 
right? 

Judge  Devitt.  Yes,  completely. 

Mr.  Westphal.  All  right,  Now,  then,  as  far  as  your  trial  load 
last  year,  the  main  help  you  got  was  this  140  da3^s  from  the  visiting 
judges.  Now,  we  have  done  some  rough  calculation  which  shows  that, 
if  you  exclude  Saturdaj^s  and  Sundaj^s  and  holidays  and  30  days  for 
vacations,  there  are  approximately  220  other  days  in  the  year  which 
theoretically  could  be  spent  on  the  bench.  Accordmg  to  the  statistics 
prepared  by  the  administrative  office,  the  judges  in  Minnesota  spent 
some  609  days  in  trial.  For  4  judges  that  would  be  a  rather  phe- 
nomenal figure  of  152  da3^s  in  trial  out  of  220. 

Since  you  had  the  help  of  140  days  of  time  from  visiting  judges, 
that  figure  of  609  days  really  reflects  the  work  given  by  all  your  4 
regular  judges  plus  your  visiting  judges.  But  even  if  you  look  at  your 
workload  and  try  to  assess  it  in  the  light  of  the  visiting  help  that  you 
did  get,  even  with  5  judges  you  still  averaged  61  trials  per  judge, 
which  is  considerably  above  the  national  average. 

The  time  spent  on  the  bench,  given  the  judge  power  that  you  had 
last  year,  on  an  average  would  work  out  so  that  trial  days,  plus  other 
court  time  spent  in  arraignments  and  hearing  motions  and  sentencing 
and  so  forth,  according  to  the  figures  of  the  Administrative  Office, 
would  total  about  156  days  per  judge  for  your  4  regular  judges  and 
the  visiting  help  given  you  by  an  assumed  fifth  judge.  So,  out  of  220 
possible  days,  your  judges  were  on  the  bench  156  days  out  of  the  year 
which,  according  to  the  figures  received  from  other  districts,  is  a  very 
high  figure.  I  am  not  sure  whether  my  question  is  self-serving  or  your 
answer  will  be,  but  from  your  sense  of  things,  has  your  court  put  in 
as  much  bench  time  as  you  could  reasonbaly  expect  a  group  of  judges 
to  do? 

Judge  Devitt.  Yes,  I  think  a  little  too  much,  really. 

Mr.  Westphal.  By  ha\nng  pretermitted  these  terms  of  court  in 
three  of  your  divisions  you  have  cut  your  travel  time  down  to  a 
minimum,  have  you  not? 

Judge  Devitt.  Yes. 

Mr.  Westphal.  You  mentioned  holding  court  up  at  Fergus  Falls 
and  the  geographical  problem  that  is  connected  with  that  division. 
Do  you  convene  that  term  at  Fergus  Falls  twice  a  year  or  only  once 
a  year? 

Judge  Devitt.  Once  a  year,  in  June  or  July. 

Mr.  Westphal.  If  lawyers  from  that  far  northwest  part  of  the 
State  are  ready  for  trial  and  are  pushing  for  trail  well  in  advance  of 
when  you  would  normally  convene  that  case  at  Fergus  Falls,  or  that 
term  at  Fergus  Falls,  do  you  on  occasion  transfer  the  case  for  trial 
down  to  Minneapolis? 

Judge  Devitt.  Yes,  and  many  times  they  ask  us  to.  If  they  are 
not  quite  ready  in  June  and  July  they  say,  why  do  you  not  put  it 
over  until  September  or  October  and  try  it  in  St.  Paul? 
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Mr.  Westphal.  In  that  type  of  an  operation,  in  divisions  where 
3^011  have  a  smaller  volume  of  cases,  but  you  have  some  long  mileage 
factors  that  bear  upon  the  convenience  or  inconvenience  to  Htigants 
and  lawyers,  does  that  practice  of  holding  or  convening  that  term  of 
court  in  these  outlying  divisions  just  once  a  year  seem  to  work  out  to 
balance  the  advantages  and  disadvantages? 

Judge  Devitt.  I  think  so.  I  think  it  is  just  about  right.  Twice  a 
year  would  be  too  much,  I  thmk.  The  lawyers  up  there  are  satisfied 
with  it  this  way. 

Mr.  Westphal.  The  Mankato  term  has  been  pretermitted  for 
some,  what,  10  years  or  more? 

Judge  Devitt.  Anyway  that  long. 

Mr.  Westphal.  And  the  distance  there  is  90  miles. 

Judge  Devitt.  Yes. 

Mr.  Westphal.  And  the  Winona  term  has  been  pretermitted  for 
the  same  length  of  time  and  the  distance  there  was  approximately 
how  far?  You" indicated  V/i  to  2  hours. 

Judge  Devitt.  About  120  miles  or  so,  I  guess.  We  lost  out  court- 
house there,  too.  It  was  torn  down. 

Mr.  Westphal.  As  far  as  you  are  concerned,  Avith  the  experience 
you  have  had  in  holding  court  in  primarily  three  of  your  six  divisions 
and  only  occasionally  in  the  fourth,  do  you  feel  that  that  system  serves 
the  relative  convenience  of  the  citizens  and  the  bar  in  the  State  of 
Minnesota? 

Judge  Devitt,  I  do. 

Mr.  Westphal.  Does  it  also  increase  and  enhance  the  efficiency  of 
A-our  court  operation  there? 

Judge  Devitt.  Well,  I  do  not  know  as  it  increases  it  any.  I  think 
as  you  say,  you  have  got  to  balance  the  convenience  of  the  public  \\ath 
the  cost.'^Of  course,  it  is  expensive  to  maintain  a  courtroom,  for  in- 
stance, in  Fergus  Falls.  We  only  go  there  3  or  4  weeks  a  year.  But 
I  think  it  is  worth  it  if  you  are  serving  the  people  and  the  la\\yers  in 
the  area. 

Mr.  Westphal.  And  I  take  it  that  steps  have  been  taken  or  are 
being  taken  to  give  up  the  Federal  courtroom  down  in  Mankato  and 
Winona? 

Judge  Devitt.  That  is  right.  In  Winona  the  building  was  torn 
down.  We  do  not  have  that  problem.  We  have  one  courtrooni  in 
Mankato  which  is  used  by  the  referee  but  we  have  advised  the  Adminis- 
trative Office  that  we  are  content  to  give  it  up.  The  States  judges  have 
been  using  it  down  there  off  and  on,  too,  for  3  or  4  da>-s. 

Mr.  Westphal.  Now  if  an  additional  judgeship  were  created  for 
Minnesota,  and  if  his  official  duty  station  were  assignable  by  you  as 
chief  judge  or  assignable  by  somebody,  where,  ordinarily,  would  his 
official  duty  station  be? 

Judge  Devitt.  Well,  I  would  not  have  the  authority  to  requhe  him 
to  be  some  place,  but  I  would  ask  him  to  be  in  St.  Paul.  We  have  four 
chambers  and  four  courtrooms  in  St.  Paul.  We  have  four  chambers 
and  four  courtrooms  in  Minneapolis  and  three  chambers  and  three 
courtrooms  in  Duluth.  I  am  in  St.  Paul  most  of  the  time  generally.  The 
other  three  judges  are  generally  in  Minneapolis.  I  think  the  logical 
place  for  him  would  be  in  St.  Paul  but  we  have  adequate  facihties  in 
all  places  where  we  hold  court  for  an  additional  judge. 

Mr.  Westphal.  Do  you  feel  there  is  any  need  to  have  at  least  in 
the  present  circumstances  a  resident  judge  in  Duluth? 
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Judge  Devitt.  Well,  the  Diiluth  lawyers  think  so.  Of  course,  there 
is  much  ci^ic  pride  up  there.  Many  years  ago  they  had  Judge  Donovan 
there  for  so  long.  Thev  feel  aggrieved  that  there  is  not  a  judge  there, 
but  the  percentage  of  business  in  the  whole  district,  that  is,  in  Duluth, 
is  really  quite  small,  and  if  a  judge  lived  there  he  would  have  to  be 
away  most  of  the  time  helping  us  in  St.  Paul  and  Minneapolis. 

Mt.  Westphal.  In  Duluth  do  you  still  convene  tw^o  terms  of  court 
a  year  there? 

Judge  Devitt.  Yes. 

Mr.  Westphal.  And  when  you  do  that,  do  you  make  full  use  of 
tliree  courtrooms  by  having  three  judges  in  attendance  for  at  least  the 
fu'st  part  of  that  term? 

Judge  Devitt.  No.  Not  since  we  shifted  to  the  individual  calendar 
sj-stem.  Just  Judge  Lord  and  Judge  Neville  go  there.  The  other  court- 
room is  used  by  the  magistrate  and  referee  in  bankruptcy. 

Mr.  Westphal.  Now,  according  to  the  statistics,  in  1972,  and  it 
has  been  about  the  same  in  the  last  4  or  5  years,  there  were  only  about 
16  Federal  habeas  corpus  petitions  filed  and  about  14  State  habeas 
corpus  petitions  filed.  Is  that  j^our  recollection? 

Judge  Devitt.  We  have  a  very  low  number. 

Mr.  Westphal.  This  is  a  remarkably  low  number  as  we  see  that 
tj'-pe  of  work  elsewhere  in  the  country.  To  what  do  you  attribute  the 
fact  that  the  prisoners,  either  State  or  Federal  in  Minnesota  do  not 
make  a  greater  use  of  what  appears  to  be  this  popular  process  of 
petitioning  for  a  w^it  of  habeas  corpus? 

Judge  Devitt.  Because  we  have  a  very  active  chief  justice  in  the 
State  supreme  court  by  the  name  of  Oscar  Knutson,  who  for  many 
years  has  been  requiring  his  State  court  judges  to  give  these  prisoners 
a  hearing  in  the  State  courts,  a  whole  full  hearing  on  the  record, 

Mr.  Westphal.  This  is  on  postconviction  remedies. 

Judge  Devitt.  Postconviction  remedies,  and  now^  there  is  a  statute 
in  Minnesota  providing  for  that.  He  gives  them  a  hearing  in  the 
State  court,  and  an  appeal  to  the  Supreme  Court.  And  they  give  them 
a  good  hearing,  too.  Wlien  they  get  all  through  with  that,  so  many 
of  them  are  fully  satisfied  that  they  do  not  come  to  us,  or  if  they  are 
not  satisfied,  and  they  do  come  to  us,  we  have  a  whole  record  made  for 
us.  That  is  why  w^e  really  do  not  have  as  much  business  as  all  these 
other  districts  do.  For  instance,  like  Missouri  that  Chief  Judge  Becker 
represents,  and  many  other  districts,  we  are  just  fortunate  in  that 
regard  that  we  have  such  a  low  volume. 

Mr.  Westphal.  Do  you  feel  that  the  fact  that  Minnesota  has  the 
type  of  State  and  local  public  defender  system  that  it  has  has  contrib- 
uted to  this  happy  situation  with  habeas  corpus  petitions? 

Judge  Devitt.  Yes,  I  do.  It  is  a  good  system,  too. 

Mr.  Westphal.  The  State  pubhc  defender  there  for  some  time  has 
been  providing  counsel  for  indigent  defendants  at  all  stages  of  litiga- 
tion, has  he  not?  And  he  also  goes  to  the  prisoners  when  they  are  first 
confined  in  an  institution  and  he  talks  to  them  about  their  conviction 
and  their  legal  rights  and  their  problems  and  then  represents  them  in 
these  post  conviction  remedy  hearings  in  State  court,  is  that  not  true? 

Judge  Devitt.  That  is  right. 

Mr.  Westphal.  And  as  you  have  indicated,  the  State  itself  is 
giving  a  factual  evidentiary  hearing  to  virtually  every  prisoner  who 
wants  it  on  his  State  postconviction  remedy  proceeding? 

Judge  Devitt.  Yes. 
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Mr.  Westphal.  So  that  this  not  only  keeps  your  volume  down  to 
this  14  cases  a  year  but,  when  you  do  get  one,  you  know  that  it  has 
had  a  thorough  factual  hearing  and  appellate  review  in  the  State 
system. 

Judge  Devitt.  Yes. 

Mr.  Westphal.  One  other  point  I  would  like  to  ask  a  few  questions 
about  is  this  matter  of  the  six-man  jury  that  j^ou  mentioned.  At  the 
time  that  yo\i  first  adopted  that  six-man  jury  rule  in  INlinnesota,  and 
you  were  the  first,  did  you  have  at  that  time  any  questions  in  your 
mind  as  to  the  authority  of  a  district  court  to  put  into  effect  a  six- 
man  jury  by  local  rule  of  court? 

Judge  Devitt.  Yes. 

Mr.  Westphal.  And  needless  to  say,  that  doubt  was  resolved  in 
favor  of  going  ahead  and  putting  the  rule  into  effect  to  see  how  it 
would  work. 

Judge  Devitt.  That  is  right.  And  as  you  know,  up  to  now  two 
courts  of  appeals  have  approved  it,  the  fifth  and  the  ninth.  I  do  not 
feel  too  secure  after  talking  to  that  lawyer  about  what  the  Supreme 
Court  is  going  to  do  about  it. 

Mr.  Westphal.  And  the  last  ballots  have  not  been  counted  yet 
because  of  this  case  that  was  argued  just  about  two 

Judge  Devitt.  No. 

Mr.  Westphal,  About  2  weeks  ago. 

Have  you  given  an}^  thought  to  what  would  occur  if  the  Supreme 
Court  were  to  hold  that,  because  of  the  language  in  the  enabling  act 
or  because  of  the  legislative  history  surrounding  the  adoption  of  the 
Uniform  Rules  of  Procedure,  a  district  court  of  the  United  States  had 
no  power  through  promulgation  of  a  local  rule  of  court  to  alter  the 
size  of  the  jury  in  the  wa}^  that  it  was  done  in  Minnesota  and  some  58 
others?  What  effect  would  that  have  upon  the  cases  which  have  been 
tried  under  the  six-man  jury  rule,  assuming  that  the  question  has 
not  become  moot  b}"  full  satisfaction  of  the  judgment  that  resulted 
from  it? 

Judge  Devitt.  The  answer  is:  I  do  not  know.  I  have  a  little  feeling 
probably,  absent  an  objection,  that  maybe  nothing  could  be  done 
about  it.  But  as  a  practical  matter  it  would  certainly  mix  everything 
all  up.  With  these  58  districts  now  operating  under  these  rules  and 
the  thousands  and  thousands  of  cases  that  have  been  tried  under  the 
new  rules,  it  would  just  create  an  awful  mess.  That  is  why,  on  my  own, 
I  prompted  the  suggestion  to  the  chairman  that  I  know  the  judges 
would  feel  much  better,  more  secure,  even  before  the  Supreme  Court 
rules,  if  we  had  this  specific  authority  from  the  Congress. 

Mr.  Westphal.  And,  of  course,  the  Judicial  Conference  Committee 
that  studied  it  several  years  ago,  came  back  with  the  conclusion  that 
it  was  preferable  to  proceed  to  establish  six-man  juries  by  legisla- 
tion rather  than  through  the  rulemaking  process? 

Judge  Devitt.  Yes.  I  think  if  the  Supreme  Court  throws  it  out, 
it  will  sa}"  that  it  is  not  only  district  courts  who  do  not  have  authority 
to  enact  such  rules.  No  Federal  court  has  because  the  Congress  has 
never  delegated  that  power  to  them. 

Mr.  Westphal.  Certainly,  I  think  you  would  agree  that  if  there 
is  to  be  a  six-man  civil  jury  functioning  in  some  of  the  Federal  courts, 
that  that  should  be  a  uniform  practice  throughout  the  United  States. 

Judge  Devitt.  I  do. 


Ill 

Mr.  Westphal.  And  when  you  first  promulgated  this  rule,  I 
take  it  this  gave  you  some  cause  for  concern  because,  under  the 
statutes,  the  only  authority  to  promote  uniform  rules  was  vested  in 
the  Supreme  Court  of  the  United  States. 

Judge  Devitt.  That  is  right. 

Mr.  Westphal.  There  was  some  indication  that  the  size  of  a 
jury  was  one  of  the  things  that  was  included  within  the  imiform  rules 
that  were  first  adopted  back  in  1938,  1939,  or  whenever  it  was.  So 
that  there  is  in  this  matter  some  question  about  where  we  go  from 
here  and  part  of  the  answer  will  come  from  the  Supreme  Court 
when  it  decides  this  case  that  came  up  from  the  10th  circuit. 

During  the  time  that  j'ou  have  used  the  six-man  jury  in  Minnesota, 
has  there  been  any  complaint  from  the  bar? 

Judge  Devitt.  None.  We  prefaced  the  adoption  of  that  rule, 
however,  by,  oh,  I  suppose,  maybe  you  might  say  a  sales  campaign. 
We  wrote  articles  about  it.  We  went  to  bar  association  meetings. 
We  told  them  all  about  it,  the  advantages  and  the  disadvantages, 
and  they  just  accepted  it.  Now,  that  is  what  I  sa}'". 

Mr.  Westphal.  During  your  work  with  this  six-man  jury  matter, 
have  you  had  occasion  to  discuss  it  with  a  number  of  your  fellow 
judges,  chief  judges  and  otherwise,  from  around  the  United  States? 

Judge  Devitt.  Yes. 

Mr.  Westphal.  Do  you  have  any  feeling  from  having  talked  to 
them  as  to  whether  they  are  encountermg  any  opposition  from  their 
citizenry  or  bar  in  their  States? 

Judge  Devitt.  Apparently  not.  Otherwise  we  would  not  have  58 
districts  out  of  94  adopting  it.  There  are  many  judges,  though,  and 
many  lawy^ers  who  just  are  not  satisfied  that  it  is  not  contrary  to  the 
Constitution.  They  do  not  argue  about  statutory  authority  to  do  it. 
They  just  say  it  is  unconstitutional.  They  still  persist  in  that. 

Mr.  Westphal.  In  any  event,  regardless  of  this  question  of  the 
validity  of  the  6-man  jury,  which  is  not  for  us  to  decide  today  in 
this  particular  hearing,  since  January  of  1971  there  has  been  con- 
siderable experimentation  with  it,  starting  in  jour  court  and  extending 
to  some  58  or  59  others.  With  that  as  background  of  experience, 
experimentation,  is  it  your  opinion  that  it  is  a  very  useful  thing? 

Judge  Devitt.  Yes. 

Mr.  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  One  of  your  answers  perplexes  me.  If  the  Supreme 
Court  should  hold  the  six-man  jury  unconstitutional,  do  you  mean  to 
say  that  many  of  the  judgments  rendered  would  be  voidable? 

Judge  Devitt.  My  guess  is  that  if  the  Supreme  Court  sets  aside 
the  6-man  jury  rule,  it  will  not  say  that  it  is  unconstitutional  but 
that  the  courts  do  not  have  the  statutory  authority  to  provide  for  a 
jury  of  less  than  12. 

Senator  Burdick.  In  either  case  would  the  judgments  be  voidable? 

Judge  Devitt.  I  do  not  know,  Senator.  I  guess  they  would  not  be 
unless  the  attorney  objected  at  the  time  and  demanded  a  12-man 
jury  as  he  did  in  Montana,  and  they  got  the  issue  before  the  Supreme 
Court. 

Senator  Burdick.  At  this  time  I  would  like  to  incorporate  in  the 
record  Administrative  Office  exhibits  1  and  2  and  committee  exhibits 
1,  2,  and  3. 
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Committee  Exhibit  3 
District  of  Minnesota 


Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 
1969 

1970 
1971 


.NONE. 


1972 


Devitt. 
Lord . . 


Lord. 


Devitt. 
Lord . . 
Lord. . 
Lord . . 
Lord . . 


Thomas . . . 
McManus. 
Lay 


Bogue. . . 
Nichol. . 
Bright.  . . 
Heaney . , 
Lindberg . 
Neville.. 
Devitt . . . 


N.D. 
N.D. 

N.D. 

P.Rico 

Ark.(E) 

Fla.(S) 

N.Y.{S) 

Cal.(N) 


9th  Gir 
8th  Cir 


Ala.(S) 
lowa(N) 
Neb. 
S.D. 
S.D. 
8th  Cir. 
8th  Cir. 
Wash 


(W) 


24 

13 

20 

6 

2 

9 
14 
31 

9 
26 
16 
10 
15 

I 

1 
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Senator  Burdick.  I  see  that  Senator  Nelson  from  the  great  State 
of  Wisconsin  is  present.  I  understand  that  you  woukl  hke  to  introduce 
Judge  Doyle  this  morning.  Will  you  come  forward? 

Senator  Nelson.  Mr.  Chairman,  I  am  very  pleased  this  morning  to 
come  here  and  present  to  you  Federal  District  Judge  James  Doyle  of 
the  western  district  of  Wisconsin. 

I  have  just  a  very  brief  statement  to  make  and  I  think  there  is  no 
doubt  that  you  have  all  the  statistics,  of  course,  that  I  do. 

As  you  are  aware,  the  1972  report  of  the  Judicial  Conference  indi- 
cated that  the  caseload  of  the  western  district  presided  over  by  Judge 
Doyle  is  one  of  the  heaviest  in  the  Nation. 

While  the  national  weighted  average  of  civil  cases  brought  in  Federal 
district  courts  in  1972  was  240,  the  western  district  had  481  cases, 
ranking  the  district  No.  3  in  the  Nation.  In  criminal  caseload,  the 
national  average  was  123  cases  while  the  western  district  had  140  cases. 

In  total  the  western  district,  with  just  one  presiding  Federal  judge, 
ranked  third  in  the  Nation  in  overall  caseload  in  1972.  The  national 
average  was  335  cases,  while  this  District  had  586  cases. 

These  statistics  indicate  clearly  that  an  additional  permanent  posi- 
tion is  urgently  needed  if  the  Federal  court  in  western  Wisconsin  is 
to  be  able  to  administer  justice  \vithout  undue  delay. 

I  might  say  that  Judge  Dojde  has  done  an  exceptional  job  in  coping 
with  this  ver}'  heav}^  caseload.  All  the  lawyers  who  practice  in  that 
court  and  other  Federal  courts  are  generous  in  their  praise  of  the 
conduct  of  that  court  by  Judge  Doyle. 

I  have  kno\Mi  Judge  Doyle  ever  since  his  days  in  the  University 
of  Wisconsin.  I  think  that  there  is  no  more  able  or  conscientious 
judge  in  this  country  than  Judge  Doyle,  and  I  think  he  has  done  a 
remarkable  job  considering  the  heavy  caseload  that  he  has.  In  fact, 
it  is  worth  noting  that  the  increase  in  the  caseload  in  that  court 
between  1969  and  1971  was  an  increase  of  87  percent  in  a  2-year 
period  and  the  Judicial  Conference  did  make  an  emergency  recom- 
mendation for  the  creation  of  a  temporary  position  until  the  1972 
Quadrennial  Report  could  be  completed.  However,  that  legislation 
did  not  get  acted  on  in  the  last  session  of  the  Congress. 

So  I  am  pleased  to  come  here  and  testify  in  behalf  of  the  creation 
of  an  additional  judgeship.  If  in  fact  the  caseload  does  continue  to 
increase  at  anywhere  near  the  percentage  rate  that  it  did  from  1969 
through  1971,  it  mil  not  be  very  long  before  it  will  be  necessary  to 
have  a  third  judge  in  that  District. 

Mr.  Chairman,  we  are  in  conference,  as  you  know,  over  in  the 
Capitol  and  I  will  want  to  get  back  to  that  conference.  I  take  great 
pleasure  in  presenting  to  the  committee  Judge  Doyle  of  Madison, 
Wis. 

Senator  Burdick.  Thank  you,  Senator. 

[Senator  Nelson's  prepared  statement  follows:] 

Statement  of  Senator   Gaylord    Nelson    Before  the    Senate   Judiciary 
Committee,  on  the  Omnibus  Judgeship  Bill,  January  31,  1973 

;Mr.  Chairman,  members  of  the  committee,  I  am  pleased  to  appear  before 
you  on  the  Omnibus  Judgeship  Bill,  in  support  of  the  creation  of  one  additional 
position  for  the  Western  District  of  Wisconsin. 

As  you  are  aware  from  the  1972  report  of  the  Judicial  Conference,  the  caseload 
of  the  Western  District,  presided  over  by  Judge  James  Doj'le,  is  one  of  the  heaviest 
in  the  nation, 
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While  the  national  average  for  cases  brought  in  federal  district  courts  in  1972 
was  240,  the  Western  District  had  481  cases,  ranking  the  district  number  three 
in  the  nation.  In  criminal  caseload,  the  national  average  was  123  cases  in  1972, 
while  the  Western  District  of  Wisconsin  had  140  cases  last  j^ear. 

In  total,  the  Western  District  of  Wisconsin,  with  only  one  presiding  judge, 
ranked  3rd  in  the  nation  in  overall  caseload  in  1972.  The  national  average  was  335 
cases,  while  this  district  had  586  cases. 

These  statistics  clearly  indicate  that  one  additional  permanent  position  is 
urgently  needed  if  the  federal  court  in  western  Wisconsin  is  to  administer  justice 
without  undue  delay. 

Judge  Doyle  has  done  an  exceptional  job  in  coping  with  this  heavy  caseload. 
But  the  high  number  of  cases  presented  to  his  court  makes  his  job  a  difficult, 
and  often  burdening  task. 

This  question  of  the  creation  of  an  additional  position  for  the  Western  District 
of  Wisconsin  came  before  us  once  before,  in  the  92d  Congress.  Noting  the  great 
increase  in  caseload  between  1969  and  1971,  amounting  to  an  increase  of  87% 
over  those  years,  the  Judicial  Conference  did  make  an  emergency  recommenda- 
tion for  the  creation  of  one  temporar}^  position  until  the  1972  Quadrennial 
Report  could  be  completed.  It  was  necessary,  therefore,  to  introduce  separate 
legislation  in  both  the  House  and  Senate,  but  these  bills  did  not  receive  final  ac- 
tion, resulting  in  another  year's  delay  in  the  easing  of  the  burden  of  the  Western 
District. 

The  statistics  on  the  caseload  of  the  Western  District  speak  for  themselves. 
In  fact,  thej^  indicate  the  need,  at  a  future  date,  for  the  creation  of  an  additional 
position,  should  the  increase  in  caseload  continue. 

But  for  now,  the  need  for  the  creation  of  a  second  permanent  judgesliip  to  the 
Western  District  of  Wisconsin  is  of  utmost  importance. 

Thank  you. 

Senator  Burdick.  Senator  Proxiiiire  could  not  be  here  today,  Judge 
Doyle,  but  he  asked  that  a  prepared  statement  in  support  of  the 
judgeship  be  placed  in  the  record.  I  will  now  enter  that  statement  in 
this  record,  without  objection. 

Prepared  Statement  of  Senator  William  Proxmire  of  Wisconsin 

Mr.  Chairman:  The  question  before  the  committee  is  one  of  great  concern  to 
the  people  of  the  Western  Judicial  District  of  Wisconsin.  The  Western  District 
of  Wisconsin  comprises  44  counties  lying  in  the  western  portion  of  the  state  and 
includes  the  cities  of  Eau  Claire,  La  Crosse,  Madison,  Superior  and  Wausau.  The 
total  population  of  the  district  is  approximately  1.65  million  people. 

At  the  present  time  the  district  is  authorized  only  one  district  judge.  Given  the 
population  of  the  district,  no  single  federal  judge  in  the  United  States  has  to  serve 
as  many  people. 

This  judgeship  is  now  held  by  Chief  Judge  James  E.  Doyle  who  has  deservedly 
earned  a  high  reputation  for  the  able  and  energetic  discharge  of  his  duties.  None- 
theless, the  judicial  workload  of  the  district  has  become  so  heavy  that  it  would 
strain  the  capacity  of  even  the  most  talented  of  men. 

Despite  the  large  population  of  the  district,  it  had,  until  about  1968,  a  normal 
caseload.  Since  then,  filings  in  the  Western  District  have  grown  at  a  rate  over 
three  times  the  national  average.  In  fiscal  year  1969  there  were  256  civil  filings 
in  the  district.  This  was  just  29  more  filings  than  the  national  average  per  judge- 
ship which,  at  that  time,  stood  at  227.  In  fiscal  year  1972,  by  comparison,  there 
were  481  civil  filings  in  the  Western  District  against  a  national  average  per  judge- 
ship of  only  240.  Criminal  filings  in  the  district  have  climbed  from  70  in  fiscal  1969 
to  140  in  fiscal  1972.  During  the  same  three  year  period  the  national  average  per 
judgeship  for  criminal  filings  increased  from  104  to  only  123.  In  fiscal  year  1972 
the  Western  District  had  the  third  highest  civil  caseload  per  judgeship  among  the 
federal  judicial  districts  in  the  various  states.  It  also  had  the  third  highest  caseload 
in  terms  of  weighted  filings  per  judgeship  for  fiscal  year  1972. 

As  in  past  years,  terminations  ran  well  behind  filings  in  the  Western  District 
during  fiscal  1972.  Compared  to  the  431  civil  fihngs  there  were  only  364  civil 
terminations  in  fiscal  1972.  When  added  to  those  pending  civil  cases  carried  over 
from  1971,  this  new  backlog  swelled  the  total  number  of  civil  cases  pending  to  586. 
The  total  number  of  criminal  cases  pending  also  grew,  though  very  slightly,  in 
fiscal  1972,  making  for  a  combined  total  of  717  civil  and  criminal  cases  pending 
in  the  district.  This  ranks  the  Western  District  of  Wisconsin  first  among  the  seven 
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districts  of  the  seventh  circuit,  and  third  among  all  the  94  United  States  judicial 
districts,  in  terms  of  total  cases  pending. 

Despite  this  overwhelming  caseload.  Judge  Doj'le  has  compiled  one  of  the  best 
records  in  the  country  with  respect  to  decisions  sustained  at  the  appellate  level. 
Nonetheless,  the  increasing  workload  of  the  district  has  necessarily  slowed  the 
rate  at  which  the  wheels  of  justice  can  turn.  The  median  period  from  illing  to 
disposition  in  the  Western  District  was  14  months  for  civil  cases,  and  7.(i  months 
for  criminal  cases  in  iiscal  year  1972.  Only  eight  other  United  States  judicial 
districts  had  longer  disposition  times  with  respect  to  either  of  these  categories  of 
cases.  Too  many  residents  of  the  Western  District  are  learning  the  bitter  truth 
of  the  old  aphorism  that  "justice  delayed  is  justice  denied". 

The  need  for  some  relief  in  the  Western  JJistrict  is  groat  and  urgent.  No  free 
government  can  maintain  its  people's  faith  in  the  rule  of  law  if  its  judicial  system 
ceases  to  efficiently  administer  justice.  This,  however,  is  the  prospect  wherever  an 
understaffed  court  sj'stem  is  forced  to  handle  too  onerous  a  caseload.  We  cannot 
forever  rely  on  the  dedication  and  industry  of  any  single  indi\idual,  no  matter 
how  able  he  might  be.  I  therefore  strongly  recommend  that  the  subcommittee  take 
prompt  and  affirmative  action  to  create  a  new  judgeship  for  the  Western  District 
of  Wisconsin. 

In  December  of  1971  I  first  co-sponsored  a  bill  introduced  by  my  colleague 
Senator  Nelson  which  would  have  authorized  the  President  to  appoint  one  addi- 
tional teniporarj-  district  judge  for  the  Western  District.  Unfortunately  that  bill 
failed  to  become  law.  Since  then  the  need  for  such  legislation  has  grown  and 
become  more  widely  recognized.  In  June  of  1972  the  U.S.  Judicial  Conference 
made  an  emergencj^  recommendation  for  the  authorization  of  an  additional, 
temporary  judgeship  for  the  Western  District.  Now  the  Judicial  Conference  hr.-> 
formally  recommended  the  creation  of  a  new,  permanent  judgeship  in  the  District. 
I  hope  the  subcommittee,  and  ultimately  the  Congress,  will  abide  by  its  recom- 
mendation and  grant  the  citizens  of  the  Western  District  the  prompt  delivery  of 
justice  which  is  their  inaMenable  right. 

Senator  Burdick.  Judge  Doyle,  ^vollld  A'ou  care  to  say  something? 

STATEMENT  OF  CHIEF  JUDGE  JAMES  E.  DOYLE,  DISTRICT  COURT 
FOR  WESTERN  DISTRICT  OF  WISCONSIN 

Judge  Doyle.  Senator,  I  think  not.  I  have 

Senator  Burdick.  You  have  a  very  fine  advocate  there. 

Judge  Doyle.  I  have  submitted  a  letter  to  you  at  your  request 
that  also  summarizes  the  statistical  things,  and  I  think  I  would  prefer 
just  to  respond,  if  I  may,  to  any^  questions. 

Senator  Burdick.  Very  fine.  We  will  now  make  your  letter  a  part 
of  the  record  then. 

[Judge  Doyle's  letter  follows:] 

U.S.  District  Court, 
Western  District  of  WiscOi\siN, 
Madison,  Wis.  January  18,  1973. 
Hon.  QuENTiN  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on  the 
Judiciary,  U.S.  Senate,  ]^  ashington,  D.C. 

Dear  Senator  Burdick:  This  will  acknowledge  receipt  of  your  letter  of 
January  15,  1973,  concerning  my  appearance  before  your  subcommittee  at  10:45 
a.m.  in  Room  2228  New  Senate  Office  Building  on  January  24,  1973,  in  response 
to  your  subcommittee's  request  that  I  appear  in  connection  with  the  need  for  an 
additional  judgeship  in  this  district.  You  request  a  concise,  written  statement 
of  the  points  to  be  made  in  my  testimony. 

I  have  no  desire  to  impose  upon  the  time  and  energy  of  your  subcommittee  and 
its  staff  by  making  an  oral  presentation  of  the  statistical  data  which  has  been 
compiled  so  ably  and  comprehensibly  by  the  Administrative  Office  of  the  United 
States  Courts.  This  district  had  the  highest  weighted  caseload  per  judgeship  in 
the  country  in  fiscal  1971.  The  weighted  caseload  per  judgeship  increased  in  its 
district  in  fiscal  1972  although  in  fiscal  1972  this  district  ranked  third  in  this 
category.  In  1972,  the  district  ranked  seventh  in  terminations  per  judgeship  and 
fifth  in  trials  per  judgeship.  Nevertheless,  it  has  been  utterly  impossible  for  me 
to  dispose  of  the  cases  as  rapidly  as  they  are  filed. 
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Even  with  two  judgeshij^s,  the  i^rojection  is  that  the  raw  filings  per  judgeship 
in  fiscal  1976  will  be  431,  which  will  far  exceed  the  fiscal  1972  national  average  of 
352  terminations  per  judge.  This  distressing  fact,  plus  the  huge  backlog  of  presentlj^ 
])ending  cases  in  the  district,  make  it  virtually  certain  that  even  two  extremely 
laardworking  judges  will  not  be  able  to  reduce  the  backlog  to  a  proper  size.  This 
circumstance  prompted  me  to  recommend  to  the  Seventh  Circuit  Council,  and 
prompted  it  to  recommend  to  the  Judicial  Conference  of  the  United  States,  that 
one  permanent  judgeship  and  one  temporary  judgeship  be  added  in  the  district. 
Although  I  was  disappointed  that  the  Judicial  Conference  elected  not  to  recom- 
mend the  temporary  judgeship,  I  observed  how  restrained  the  Conference  was  in 
its  requests  in  many  other  districts  having  great  need,  and  I  concluded  that  I 
would  not  press  for  the  temporary  judgeship  for  the  Western  District  of  Wis- 
consin. However,  it  seems  inevitable  that  the  statistical  showing  will  compel  the 
creation  of  a  third  permanent  judgeship  in  an  omnibus  bill  in  1977. 

I  will  be  happy  to  respond  to  an}^  questions  which  the  subcommittee  may  desire 
to  ask  of  me. 

I  hope  that  I  can  be  helpful  to  you  and  your  colleagues  on  January  24, 
Sincerely  yours, 

James  E.  Doyle. 

Senator  Burdick.  You  are  one  of  only  five  districts  in  the  Continen- 
tal United  States  which  is  still  a  one-man  district.  You  have  the 
third  highest  case  filings  of  all  94  districts.  It  would  appear  that  you 
need  some  help. 

Last  year  in  our  hearings  on  the  magistrate  system,  we  noted  that 
your  court  did  not  have  a  full-time  magistrate  and  onl}-  one  half-time 
magistrate.  I  understand  that  this  situation  has  recently  been  re\'iewed 
by  the  administrative  office.  Can  you  tell  us  what  changes  in  your 
magistrate  situation  are  being  considered? 

Judge  Doyle.  The  change  being  considered  is  to  change  the  half- 
time  magistrate  to  a  full-time  magistrate  in  Madison.  I  think  that  is 
probably  the  extent  of  the  changes  presently  being  considered. 

Senator  Burdick.  What  use  do  j^ou  make  of  him  now  and  what 
use  would  you  make  of  a  full-time  magistrate? 

Judge  Doyle.  It  is  a  she,  Senator. 

Senator  Burdick.  All  right.  She. ' 

Judge  Doyle.  The  present  half-time  magistrate  told  me  that  she 
spent  about  1,200  hours  in  performance  of  her  duties  at  Madison  dur- 
ing last  year.  I  think  that  was  the  last  calendar  year — at  a  salaiy,  by 
the  way,  of  $11,000. 

Senator  Burdick.  What  type  of  work  does  she  do? 

Judge  Doyle.  She  principally  screens  prisoner  cases,  but,  of 
course,  also  does  the  regular  commissioner-type  work,  traditional 
commissioner-type  work,  and  recently,  as  we  began  to  get  on  top  of 
the  prisoner  cases,  including  the  habeas  corpus  cases  in  which  she 
specializes,  she  has  begun  to  conduct  pretrial  conferences  in  criminal 
cases  to  an  increasing  degree.  I  would  expect  that  that  would  continue 
even  if  we  were  to  continue  in  this  arrangement  with  a  half-time 
magistrate. 

With  a  full-time  magistrate  I  think  it  would  be  possible  to — I  am 
sure  it  woidd  be  possible  to  increase  the  amount  of  pretrial  work  that 
might  be  done,  and  I  think  that  would  probably  be  the  most  usefid 
expenditure  of  additional  time. 

Senator  Burdick.  Of   course,   you   mean  pretrial  in   civil   cases? 

Judge  Doyle.  Also,  in  criminal  cases  for  the  purpose  in  criminal 
cases  principally  of  setting  up  deadlines  for  motions  and  discovery — 
simply  conferences  between  the  prosecutor  and  defendant  to  get  at 
some  of  the  trouble  areas. 
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Sonntor  Burdick.  Tf  a  second  judgeship  is  created  in  your  district, 
you  would  then  be  the  chief  judge. 

Judge  Doyle.  I  am  sometimes  called  the  chief  judge  now,  Senator. 

Senator  Burdick.  If  in  time  the  workload  does  not  prove  to  be 
sufficient  to  keep  both  judges  busy,  would  you  be  willing  to  furnish 
temporary  service   to  nearby  districts  that  are  not  so  fortunate? 

Judge  Doyle.  Yes,  sir. 

Senator  Burdick.  The  committee  has  received  a  telegram  from  the 
Board  of  Governors  of  the  State  Bar  Association  of  Wisconsin  express- 
ing the  need  of  a  second  judgship  and  this  mil  be  made  a  part  of  the 
record  at  this  time. 

[The  telegram  follows:] 

[Telegram] 

Madison,  Wis.,  February  23,  1972. 
Senator  James  O.  Eastland, 
Senate  Judiciary  Committee, 
New  Senate  Office  Building,  Washington,  D.C.: 

The  Board  of  Governors  of  the  State  Bar  of  Wisconsin  recognizing  the  urgent 
need  for  a  second  branch  of  the  U.S.  District  Court  for  the  Western  District  of 
Wisconsin,  because  of  the  work  load  in  the  present  single  branch,  therefore: 

Resolve  at  its  midwinter  meeting  in  Milwaukee  to  commend  the  Wisconsin 
delegation  in  the  Congress  of  the  U.S.  for  their  work  in  the  creation  of  a  second 
Branch  of  the  U.S.  District  Court  for  the  Western  District  of  Wisconsin,  and 

Further  Resolves,  the  the  board  of  governors  send  a  telegram  to  Senator  East- 
land, chairman  of  the  Senate  Judiciary  Committee,  with  copies  to  all  members 
of  the  committee,  asking  that  his  committee  take  immediate  action  for  the  crea- 
tion of  a  permanent  second  judge  in  the  western  district  of  Wisconsin. 

Board  of  Governors, 

State  Bar  of  Wisconsin. 

Senator  Burdick.  Now,  some  technical  questions  from  the  staff. 

Judge  Doyle.  Thank  you,  sir. 

Mr.  Westphal.  Judge  Doyle,  I  note  that  in  1972  your  criminal 
filings  increased  to  a  total  of  140  cases  and  you  terminated  almost 
an  equal  number,  139.  You  have  131  criminal  cases  pending. 

When  your  magistrate  becomes  full-time,  in  addition  to  holding 
these  pretrial  conferences  in  those  criminal  cases,  and  in  addition  to 
screening  your  habeas  corpus  petitions,  and  your  district  does  not  have 
too  many  as  compared  to  other  districts  *  *  *  I  take  it  you  con- 
template that  she  would  have  time  to  hold  pretrial  conferences  in 
civil  cases. 

Judge  Doyle.  Yes,  sir,  I  hope  that  that  is  the  case.  But  as  I  indi- 
cated, about  1,200  hours  a  year  last  year  represented,  I  think,  some- 
thing like  23  hours  a  week  for  52  weeks,  and  so  it  is  a  Httle  difficult 
to  say  just  how  much  additional  effort — what  the  contrast  would  be 
between  that  situation  and  a  full-time  magistrate.  But  the  answer  is 
yes,  I  tliink  that  it  would  be  possible  ^\'ith  a  full-time  magistrate  to 
make  use  of  the  magistrate  for  pretrial  work  in  ci^dl  cases. 

Mr.  Westphal.  Of  course,  as  you  well  know,  being  a  one-man  judge 
out  there,  one  of  the  problems  of  running  a  com*t  calendar  is  to  keep 
enough  pressure  on  cases,  so  that  as  many  as  possible  of  them  will 
settle  without  the  necessity  of  you  mounting  the  bench  in  order  to 
try  them.  Part  of  the  way  that  you  ^\dll  be  able  to  maintain  that  pres- 
sure on  yom-  calendar,  as  well  as  simplifying  the  matters  that  even- 
tually come  to  trial,  is  to  hold  pretrial  conferences  where  they  are 
appropriate.  Do  you  agree  with  that? 
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Judge  Doyle.  Yes,  sir. 

Mr.  Westphal.  Of  course,  if  you  get  a  second  judge,  this  Anil  permit 
you  to  tr}^  more  cases  in  your  district  than  you  yourself  are  able  to 
try.  Is  that  true? 

Judge  Doyle.  Yes,  sir. 

]\Ir.  Westphal.  And  in  addition  to  trying  the  cases  which  you  tried 
last  year,  I  note  from  the  administrative  office  records  that  you  also 
held  some  166  pretrial  conferences  yourself.  With  a  second  judge  wall 
you  be  able  to  increase  the  number  of  pretrial  conferences  held  either 
b}^  yourself  or  a  new  judge  or  by  your  magistrate? 

Judge  Doyle.  Yes,  sir. 

Mr.  Westphal.  But  all  in  all,  the  main  purpose  is  to  keep  enough 
pressure  and  control  on  your  calendar  so  that  your  business  can  be 
moved  along  and  the  pressure  put  on  so  the  parties  can  arrive  at 
settlement  without  the  necessity  of  a  trial? 

Judge  Doyle.  Yes;  Mr.  Westphal,  I  might  say  on  that  subject  that 
as  of  about  3  j^ears  ago,  roughly,  I  think,  before  this  present  phe- 
nomenon really  snow-balled  in  the  district — I  have  been  a  judge  about 
7K  3^ears  and  at  the  end  of  about  3  or  4  of  those  7K  years  we  had 
the  thing  going  in  such  a  way  that  we  could  pretry — have  a  pre- 
liminary pretrial  in  ciAdl  cases  approximately  60  to  90  days  after 
issue  was  joined — set  up  tight  deadlines  for  discovery  and  all  the  rest 
and  reall}^  keep  the  pressure  on. 

One  of  the  costs  of  the  present  phenomenon  is  that  that  has  been 
less  and  less  possible,  but  that  function,  of  course,  can  be  performed 
by  people  other  than  the  judge  to  a  considerable  extent,  and  I  am 
happy  to  say  that  in  the  last  year  and  a  half  or  so  there  has  been  a 
clerk  of  the  court  in  the  western  district  of  Wisconsin,  a  very  able 
young  lawyer,  \vho  has  a  capacity  for  assistance  in  managing  and 
directing  the  flow  of  the  business  of  the  court  and  some  of  these  things 
you  are  talking  about,  I  think,  can  be  done  by  people  other  than  the 
jiido:e. 

Mr.  Westphal.  Your  western  district  is  divided  into  five  divisions; 
Madison,  Wausau,  Eau  Claire,  LaCrosse,  and  Superior? 

Judge  Doyle.  Yes,  sir. 

Mr.  Westphal.  For  the  last  several  years  your  principal  trial  effort 
has  been  in  Madison? 

Judge  Doyle.  Ver}^  much  so. 

Mr.  Westphal.  Occasional^  you  have  had  one  or  a  iew  trials  in 
Wausau  and  Eau  Claire. 

Now,  have  3^ou  actually  pretermitted  terms  of  court  in  some  of 
these  other  dinsions,  formally''  pretermitted  them? 

Judge  Doyle.  No. 

Mr.  Westphal.  Is  it  just  that  you  have  been  so  bus}^  3^ou  have  not 
had  time  to  do  any  amount  of  traveling  in  order  to  convene  terms  of 
court  in  these  other  divisions? 

Judge  Doyle.  Yes;  that  is  basically  it.  As  you  understand,  I  am 
sure,  it  is  far  more  efficient  for  me  in  a  workday  to  be  Avorking  in 
Madison  than  it  is  to  be  working  in  Superior,  Eau  Clau'e,  Wausau 
or  LaCrosse,  because  in  Madison  I  can  set — and  I  do  set — matters 
as  early  as  8:15  in  the  morning,  and  during  the  lunch  hour,  and  after 
the  end  of  the  trial  day,  et  cetera,  Avhereas  if  I  were  out  at  some  place 
where  there  is  a  limited  number  of  cases  to  be  tried  in  a  week  or  tAvo, 
I  just  could  not  beef  up  the  workday  in  that  way.  So  that  is  the 
principal  reason. 
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I  may  say  that  when  I  came  into  office  I  felt  a  considerable  obliga- 
tion to'  fulfill  the  cono-ressional  direction  that  the  court  be  held  in 
these  five  cities  and  I  did,  and  visited  each  of  the  other  four  cities 
once  in  the  spring  and  once  in  the  fall,  but  just  perforce  in  the  past 
(•ouj)le  of  years  that  has  dwindled. 

Mr.  Westphal.  There  is  not  as  big  a  volume  out  in  these  other 
districts  as,  for  example,  there  is  in  Madison,  is  there? 

Judge  Doyle.  Definitely  not.  I  imagine  Madison  is  sort  of  the 
natural  habitat  for,  I  think,  80  percent  of  all  the  cases. 

Mr.  Westphal.  And  during  this  time  that  you  have  been  trying 
to  hold  the  cover  on  this  district  all  bj'-  j^ourself,  I  take  it  the  bar 
in  3-our  district  has  recognized  the  problem  and  recognized  that 
uncler  normal  circumstances  it  is  not  too  inconvenient  for  them  to 
come  to  Madison  for  trial  rather  than  to  have  you  go  to  Eau  Claire 
or  Wausau  for  trial.  They  recognize  that,  do  the}^  not? 

Judge  Doyle.  Yes;  they  do  recognize  that  and  they  have  been 
very  understanding  and  courteous  about  that.  I  have  no  notion  as 
to  what  their  feeling  might  be  if  there  were  adequate  judge  power 
so  that  there  could  be  terms  there. 

Mr.  Westphal.  Well,  you  come  now  to  the  point  that  I  would 
like  to  ask  you  a  couple  of  questions  on.  If  you  get  a  second  judge, 
you  are  going  to  have  to  give  some  thought  to  this  point,  that  is 
how  to  emplo}^  the  second  judge  or  employ  the  two  of  you  in  as 
efficient  a  manner  as  possible,  to  cut  do^Mi  on  your  traveling  time, 
keep  you  more  or  less  centrally  located,  and  absent  some  extreme 
mileage  factors  or  other  geographical  factors,  to  try  to  have  a  system 
M-here  the  litia-ants  come  to  the  court  rather  than  the  court  going  to 
the  litigants  all  the  time.  You  recognize  that? 

Judge  Doyle.  Yes,  sir. 

Mr.  Westphal.  And,  of  course,  ^^  ith  your  division  at  Superior, 
you  have  the  extreme  mileage  factor  in  your  district? 

Judge  Doyle.  Yes. 

Mr,  Westphal.  What  amount  or  volume  of  filings  do  3'ou  get  up 
at  Superior,  generally  speaking? 

Judge  Doyle.  It  is  difficult  to  answer  with  any  precision.  Superior 
has  been  traditionally  fairly  active,  I  think— particularly  in  diversity 
personal  injury  cases — perhaps  because  of  its  being  a  border  town 
and  so  on.  I  do  not  know.  I  am  sorry  I  just  cannot  indicate  what 
percentage  that  would  be.  It  would  be  a  pretty  small  percentage. 

Mr.  Westphal.  It  is  relatively  light? 

Judge  Doyle.  Yes. 

Mr.  Westphal.  Judge  Stone  was  jout  predecessor? 

Judge  Doyle.  Yes. 

Mr.  Westphal.  I  think  even  in  Judge  Stone's  time,  Judge  Stone 
concentrated  his  bench  effort  in  Madison  and  Wausau  rather  than 
holding  too  many  terms  of  court  in  places  where  there  was  not  a  great 
deal  of  volume. 

Judge  Doyle.  I  think  that  is  accurate. 

Mr  ."Westphal.  And  I  take  it  that  you  are  aware  of  the  fact  that 
under  the  statute  you  have  the  power  to  recommend  to  the  Judicial 
Council  of  your  circuit  and  get  approval,  perhaps  ultimately  from  the 
Judicial  Conference,  in  any  event,  you  do  have  the  power  to  initiate 
the  pretermitting  of  certain  terms  of  court  where  the  volume  justifies 
it  and  where  the  mileage  factors  are  such  that  it  is  just  as  convenient 
relatively  speaking,  for  the  occasional  litigants  in  the  occasional  trials 
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from  that  area  to  come  to  Madison  or  some  other  central  point  for 
trial? 

Judge  Doyle.  Yes,  sir,  I  am  aware  of  that  arrangement. 

May  I  just  interject  this.  I  have  not  undertaken  to  do  anything 
formally  about  that,  and  I  think  this  would  be  an  accurate  description 
of  what  has  occurred  with  respect  to  holding  court  in  these  other 
places. 

Just  in  general  in  the  district  the  cases  which  have  suffered  in  this 
rather  critical  situation  are  the  older  civil  cases,  and  we  have  not — I 
have  not  just  made  a  deliberate  decision  not  to  go  to  any  one  of  these 
places,  but  relatively  few  of  those  older  civil  cases  that  have  got  to 
the  pomt  where  something  simply  must  be  done  to  bring  them  on  to 
trial,  relatively  few  of  them  have  been  cases  that  are  fairly  to  be  tried 
in  one  of  these  other  four  cities. 

However,  we  are  approaching  a  point  right  about  now  where  older 
cases  from  those  other  four  cities,  that  is,  fairly  to  be  tried  in  those 
other  four  cities,  are  coming  on  now  and  there  will  be  some  pressure  to 
decide  rather  formally  whether  to  go  or  not  to  go. 

Mr.  Westphal.  Of  course.  Judge,  you  know  j^our  district  and  the 
demands  on  you — on  the  court — better  than  I  do,  better  than  the 
subcommittee  does.  The  pomt  I  am  trymg  to  make  is  that  for  some 
years  now  you  have  had  a  de  facto  pretermitting  of  terms  of  court 
in  some  of  the  divisions 

Judge  Doyle.  Yes;  that  is  accurate. 

Mr.  Westphal  [contmumg].  And  the  bar  has  learned  to  live  with  it, 
because  they  knew  you  did  not  have  the  capacity  to  do  otherwise. 

Judge  Doyle.  That  is  accurate. 

Mr.  Westphal.  All  right.  Now,  at  this  time,  because  of  those 
circumstances,  you  have  an  opportunity,  even  if  3^ou  do  get  a  second 
judge,  to  give  some  thought  to  officially  pretermitting  these  terms. 
You  can  shape  your  district  and  the  places  of  holding  court  in  such 
a  fashion  that  you  suit  the  relative  convenience  of  the  citizem-y  and 
the  litigants,  while  at  the  same  time  suiting  the  relative  convenience 
of  the  court  as  a  judicial  system.  This  would  conserve  3^our  time  and 
energies,  so  that  you  could  concentrate  in  the  areas  where  you  would. 

Judge  Doyle.  Yes,  sir,  I  understand  your  point  and  I  think  the 
point  IS  well  taken,  that — perhaps  this  is  not  3'our  point  but  in  any 
event,  it  seems  to  suggest  it,  that  perhaps  the  time  has  come  within 
the  district  for  a  rather  deliberate  effort  by  the  judges  and  the  mem- 
bers of  the  bar  to  look  at  this  matter  of  holding  court  in  these  other 
cities  and  see  what  is  the  appropriate  response  now. 

Mr.  Westphal.  I  take  it  you  were  present  in  the  hearing  room  when 
Judge  Devitt  testified  to  the  10-year  experience  that  they  have  had 
in  Minnesota  in  pretermitting  terms  of  court  where  parties  have  to 
travel  130  or  140  miles  in  order  to  come  to  trial  in  St.  Paul  rather  than, 
for  example,  in  Winona. 

Judge  Doyle.  Yes,  sir;  I  heard  that. 

Mr.  Westphal.  The  bar  does  learn  to  live  with  the  practicalities 
of  what  is  an  efficient  system.  Has  that  not  been  3'our  experience? 

Judge  Doyle.  Yes,  that  is  true.  I  am  just  a  little  bit  hesitant  to 
make  too  much  of  the  response  of  the  bar  in  ni}?^  district  during  this 
critical  time.  I  think  the  members  of  the  bar,  particularly  in  these 
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other  four  cities  and  the  areas  around  them,  are  probably  entitled 
to  rather  deliberate  consultation,  opi)ortunit3'  to  be  heard  about  the 
wisdom  of  that  over  a  longer  pull. 

Mr.  Westphal.  I  am  sure  j'-ou  are  right.  Judge,  but  by  the  same 
token,  the  existing  system,  with  the  power  to  pretermit  terms,  does 
l)ermit  the  jutHciar}-  itself  to  reach  a  happy  balance  on  this  age-old 
])robIem  of  bringing  the  court  to  the  litigants  or  the  litigants  to  the 
court . 

Judge  Doyle.  Yes. 

Mr.  Westphal.  That  problem  can  best  be  solved  in  each  district 
rather  than,  for  example,  Congress  trying  to  solve  it.  The  judge  can 
better  understand  whether  the  complaint  he  gets  from  a  particular 
division  or  particular  communit}^  is  one  based  just  on  local  pride  or 
based  on  a  sufl&cient  volume  there  to  justify  holding  and  convenmg 
the  court  there  and  maintaining  the  structure  and  the  clerks.  This  is 
a  point  where  the  judiciary  can  help  itself  first  before  Congress  has 
to  acts 

Judge  Doyle.  I  see  j'our  point.  I  must  say  I  never  gave  it  any 
particular  thought  before  about  the  relative  functions  of  the  Congress 
and  the  judiciary  in  dealing  with  that  problem.  I  think  I  have  always 
felt  some  sense  of  obligation  to  hold  court  in  the  places  in  wliich  the 
statute  says  court  should  be  held,  and  I  have  never  given  the  point 
that  you  have  developed  very  much  attention. 

Mr.  Westphal.  All  I  am  suggesting  is  that  perhaps  now,  between 
now  and  the  time  you  do  get  additional  help,  if  you  do  get  additional 
help,  that  you  give  some  thought  to  it  because  the  statutory  designa- 
tion of  places  of  holding  court  is  tempered  also  bj'  the  statute — it  is 
28  U.S.C.  140 — wliich  permits  the  pretermitting  of  terms  of  court 
bv  the  judiciarv  itself. 

I  take  it  your  district  has  not  embarked  on  the  six-man  jury  ex- 
periment as  of  3'et? 

Judge  Doyle.  No,  we  have  not,  despite  a  very  high  number  of 
trials.  I  think  maybe — either  the  fifth  or  the  seventh  highest  number 
of  trials  per  judgeship  in  1972,  fiscal  1972.  I  think  we  have  had — a 
comparatively  small  portion  of  them  were  civil  jury  trials,  so  that 
the  thing  really  has  not  been  such  an  urgent  matter  m  the  district. 

I  am  ver}'  much  disposed  in  favor  of  moving  in  the  direction  of 
the  six-man  jury,  although  I  am  inclined  to  tliink — with  all  respect 
to  Judge  Devitt  and  others  who  pioneered  in  this  subject — I  am 
inclined  to  think  that  it  is  a  reform,  if  that  is  what  it  is,  of  rather 
modest  significance  in  terms  of  expediting  the  load  of  the  court.  But 
modest  or  not,  I  suppose  various  measures  should  be  resorted  to. 

Mr.  Westphal.  In  an}'-  event,  I  think  in  ^dew  of  the  prior  discus- 
sion this  morning  it  would  be  well  to  hold  your  decision  until  after 
the  Supreme  Court  has  decided  the  case  present  before  it. 

Judge  Doyle.  I  thought  wdiat  I  would  do  is  seek  agreement  of 
counsel  rather  aggressively  and  perhaps  let  it  go  at  that  for  a  little 
while. 

Mr.  Westphal.  Just  one  last  thing.  I  notice  that  your  juror  use 
index  is  down  to  a  figure  of  about  19  jurors  for  each  jury  day,  which 
is  a  respectable  figure  compared  to  what  other  districts  have  accom- 
plished or  failed  to  accomplish. 
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Judge  Doyle.  We  seem  to  do  fairly  well  by  some  standards  and 
not  so  well  by  others.  It  is  an  area  in  which  the  clerk  and  I  are  making 
some  particular  efforts. 

Mr.  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  Thank  you,  Judge  Doyle,  for  your  contribution 
this  morning. 

Judge.  Doyle.  Thank  >;ou  very  much. 

Senator  Burdick.  At  this  time  we  have  Administrative  Office 
exhibits  1  and  2,  and  Committee  exhibits  1,  2,  and  3  to  be  made  a 
part  of  the  record  in  this  testimony. 

[The  exhibits  referred  to  follow:] 
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Committee  Exhibit  3 
Western  Wisconsin 


Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 
1969 

1970 
1971 

1972 


Gordon . 


Doyle . , 
Gordon . 


Wis  (E) 


Reynolds . 


Gordon.  . 
Reynolds , 


Wis .  (E) 

Wis(E) 

Wis(E) 

Wis(E) 
.   Wis(E) 


Layton. , . . 
Gordon .  . . . 
Reynolds.  . 
Rosenstein, 


,  Del, 
.  Wis(E) 
.  Wis{E) 
Customs 
Court 


1 
3 

22 
1 
2 

82 


No  District  Judges  to  7t 
in  1972. 


1  Circuit 


;ourt  of  Appeals 
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Senator  Burdick.  We  are  going  to  take  a  short  recess. 

[A  recess  was  taken.] 

Senator  Burdick.  At  this  time  we  will  hear  from  the  Honorable 
Tom  Eagleton  from  the  State  of  Missouri,  who  will  present  Chief 
Judge  William  H.  Becker. 

STATEMENT  OF  HON.  THOMAS  P.  EAGLETON,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  MISSOURI 

Senator  Eagleton.  Seated  to  my  immediate  left  is  Judge  WilUam 
Becker,  district  judge  of  the  western  district  of  Missouri,  and  chief 
judge,  and  the  one  over  from  him  is  Mr.  Stanley  Fike,  the  adminis- 
trative assistant  to  Senator  Symington,  who  could  not  be  with  us 
today. 

Mr.  Chairman,  I  am  pleased  to  testify  on  behalf  of  the  addition  of 
one  judgeship  for  the  western  district. of  Missouri.  Senate  bill  597 
introduced  on  Monday,  January  29,  1973,  by  you.  Senator  Burdick, 
includes  a  request  for  this  judgeship.  Chief  Judge  Becker  of  the  U.S. 
District  Court  is  appearing  today  to  submit  to  the  subcommittee  a 
thorough  statement  on  the  need  for  this  additional  judgeship.  His 
testimony  gives  a  complete  review  of  the  caseload  statistics  of  the 
court  and  the  history  of  the  efforts  which  have  been  made  to  provide 
this  additional  judgeship.  Consequently  I  u-ill  not  go  into  these 
details.  I  would,  however,  like  to  note  for  the  subcommittee  four  points : 

(1)  In  Senator  Burdick's  introduction  of  S.  597  on  Monday, 
he  noted  that  the  recommendations  in  the  bill  were  based  on  the 
survey  of  the  manpower  needs  of  the  Federal  district  courts  wliich 
was  made  in  1972  by  the  Administrative  Office  of  the  U.S.  Courts. 
I  quote  from  Senator  Burdick's  introduction,  "I  am  advised  that  the 
judicial  conference  took  into  consideration  the  number  of  cases  filed, 
terminated,  and  pending  in  each  district  together  with  other  indicia  of 
the  relative  workload  in  these  courts,  and  also  gave  consideration  to 
certain  projections  of  caseload  through  the  year  1976."  I  believe  that 
this  determination  by  the  Administrative  Office  of  the  U.S.  Courts 
argues  for  the  addition  of  this  judgeship. 

X2)  This  judgeship  has  been  considered  in  the  past  by  both  the 
House  and  the  Senate.  In  the  91st  Congress,  the  Senate  included  the 
western  district  judge  in  the  Omnibus  Judgeship  bill  which  it  passed. 
The  bill  died  for  lack  of  action  by  the  House. 

In  the  92d  Congress,  the  House  provided  for  the  additional  judge- 
ship in  H.R.  11394,  which  it  passed,  but  which  was  not  considered  by 
the  Senate.  Therefore,  the  need  for  this  additional  judgeship  has  been 
acknowledged  in  the  past  by  both  Houses  of  Congress.  I  submit  that 
the  justifications  for  it  today  are  even  stronger  than  when  favorable 
action  was  taken  in  the  past  by  the  individual  Houses. 

(3)  The  Western  District  of  Missouri  has  unique  problems  which 
affect  its  caseload.  These  problems  are  defined  in  detail  by  Judge 
Becker  in  his  testimony.  These  problems  combined  with  the  continued 
increase  in  the  caseload  have  posed  a  formidable  challenge  to  the  court 
over  the  past  10  years.  However,  the  court  has  been  able,  through 
modern  management  methods  and  close  attention  to  efficient  admin- 
istrative practices,  to  cope  with  this  burden.  I  believe  that  the  court 
should  be  commended  for  this  eftbrt.  It  is  clear  now,  however,  that 
court  management  policies  and  procedures  alone  cannot  handle  the 
demands  being  made  upon  the  court. 
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(4)  At  this  time  in  our  country  when  the  courts  are  the  object  of 
much  criticism  and  the  source  of  much  tension,  we  must  do  whatever 
we  can  to  insure  that  all  cases,  especially  crimmal  cases,  will  be 
expeditiously  resolved.  Onl}^  when  we  can  provide  the  appropriate 
manpower  can  we  begin  to  achieve  this  goal. 

Mr.  Chairman,  I  appreciate  havmg  had  the  opportunity  to  be  here 
today  to  testify  on  behalf  of  the  need  for  an  additional  judgeship  for 
the  Western  District  of  Missouri.  I  sincerely  hope  that  j^ou  and  the 
members  of  the  subcommittee  will  give  this  request  3rour  full  and 
favorable  consideration. 

Now  it  is  my  privilege,  if  I  may,  Mr.  Chairman,  to  introduce  Judge 
Becker  to  this  committee,  a  very  distinguished  lawyer  from  Columbia, 
Missouri,  and  now  a  very  distinguished  jurist  from  the  Western 
District  of  Missouri. 

If  I  may  be  excused,  Mr.  Chairman,  I  am  testif^dng  before  the 
Rules  Committee  on  the  appropriation  for  the  District  of  Columbia 
Committee. 

Senator  Burdick.  Thank  you.  Senator,  for  j^our  introduction  and 
appearance. 

At  the  reciuest  of  Senator  Sjanmgton,  his  administrative  assistant 
will  read  part  of  his  testimony  or  part  of  his  introduction.  So  you  ma}' 
proceed. 

STATEMENT  OF  STANLEY  FIKE,  ADMINISTRATIVE  ASSISTANT  TO 

SENATOE  SYMINGTON 

Mr.  FiKE.  Mr.  Chau-man,  thank  you  verv  much.  Senator  Syming- 
ton is  a  long  tune  friend  of  Judge  Becker,  long  before  he  became  a 
judge,  as  I  am,  incidentaUy.  He  is  ver}^  highl}'  regarded  in  Missouri 
as  a  gentleman  and  also  as  a  judge. 

It  is  an  honor  for  me  to  appear  here  for  Senator  Sjinington  toda}' 
and  with  Judge  Becker.  In  the  interest  of  the  committee  and  time 
and  so  Judge  Becker  may  more  fully  develop  the  information  he  has, 
I  would  ask,  Mr.  Chairman,  if  Senator  Symington's  statement  could 
be  made  a  part  of  the  record,  and  I  will  give  an  opportunity  to  Judge 
Becker  to  testify. 

Senator  Burdick.  In  the  absence  of  objection,  so  ordered. 

Prepared  Statement  of  Hon.  Stuart  Symington,  a  U.S.  Sentaor 
From  the  State  of  Missouri 

Chairman  Burdick,  members  of  the  Subcommittee  on  Improvements  in  Judicial 
Machinery,  4  years  ago,  joined  by  my  colleague  Senator  Eagleton,  I  introduced 
a  bLU  to  provide  for  an  additional  judge  for  the  Western  District  of  Missouri. 

This  subcommittee,  and  in  turn  the  Senate  Judiciary  Committee,  and  in  turn 
the  entire  Senate,  in  approving  the  omnibus  judgeship  bill  in  the  summer  of 
1969,  included  an  additional  judge  for  the  Western  District  of  Missouri. 

In  1970,  the  House  passed  an  omnibus  judgeship  biU  but  did  not  make  pro- 
vision for  the  additional  judge  in  the  western  district  of  our  State,  and  in  con- 
ference on  this  question — presumbly  because  of  the  lack  of  a  formal  recommenda- 
tion of  the  United  States  Judicial  Conference — the  House  prevailed. 

In  1970,  the  Judicial  Conference  urgently  recommended  an  additional  judge. 

In  1971,  a  biU  was  introduced  in  the  House  to  provide  for  the  additional  judge- 
ship in  the  Western  District  in  Missouri  and  subsequently  was  approved  by  the 
House  and  sent  to  the  Senate;  but  the  Judiciary  Committee  decided  to  wait 
imtil  this  year,  when  all  of  the  recommendations  of  the  United  States  Judicial 
Conference  would  be  available,  before  acting  with  regard  to  any  specific  district. 

Now  all  recommendations  are  availal:)le. 

93-123—73 10 
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In  December  of  last  year,  the  Kansas  City  Times  again  noted  editorially 
that  high  priority  should  be  given  for  a  new  U.S.  district  judge  for  western 
Missouri.  The  Times  pointed  out  that  the  need  for  an  additional  judge  was  clearly 
estabhshed  4  years  ago,  liut  the  Congress  had  not  taken  action,  this  despite  a 
growing  caseload.  The  Times  went  on  to  say  that  a  new  warning  had  been 
sounded — that  the  four  judges  cannot  cope  with  the  burgeoning  number  of  cases. 
It  stated : 

Pending  criminal  cases  jumped  46  percent  and  civil  suits  by  25  percent 
in  the  Western  District  during  the  last  fiscal  year.  Without  getting  bogged 
down  in  statistics,  it  is  readily  apparent  that  an  increase  of  this  magnitude 
demands  action.  The  issue  is  not  only  overworked  judges;  it  is  a  question 
of  how  long  the  jurists  can  maintain  a  high  level  of  quality  in  their  duties. 

When  in  1970  the  Judicial  Conference  approved  and  recommended  an  addi- 
tional district  judgeship  for  western  Missouri,  it  concluded  the  need  there  con- 
stituted an  emergency  situation  and  recommended  approval  at  the  earhest 
possible  date. 

Happily — the  House,  the  Senate,  the  Judicial  Conference,  the  bar  in  Missouri, 
newspapers  in  Missouri— all  have  agreed  at  one  time  or  another  that  there  is  a 
dire  need  for  a  new  judge  in  the  Western  District  of  Missouri.  Hopefully  the 
House  and  the  Senate  will  agree  at  the  same  time  and  the  Congress  will  act 
swiftly  now  to  approve  this  judgeship. 

An  adequately  staflfed  judiciary  is  not  of  course  the  complete  solution  to  the 
problems  of  the  courts  today,  but  it  is  an  essential  and  important  element  to 
assure  practical  recognition  of  the  constitutional  right  of  our  citizens  to  speedy 
and  public  trials. 

I  know  that  this  subcommittee  has  available  statistics  which  amply  demon- 
strate in  abstract  fashion  the  need  for  an  additional  judge  in  the  Western  District 
of  Missouri.  More  importantly.  Chief  Judge  WiUiam  Becker,  one  of  the  Federal 
judiciary's  most  distinguished  trial  judges,  will  present  to  you  in  both  qualitative 
and  quantitative  terms  the  case  for  an  additional  judgeship. 

It  is  my  privilege  to  present  Judge  Becker. 

Senator  Burdick.  Judge  Becker,  we  will  now  enter  3^our  prepared 
statement  into  the  record,  and  receive  whatever  testimony  you  wish 
to  offer. 

[Judge  Becker's  prepared  statement  follows :] 

January  24,  1973. 

Statement  of  William  H.  Becker,  Chief  Judge  of  the  U.S.  District  Court 
FOR  THE  Western  District  of  Missouri 

Mr.  Chairman,  and  Members  of  the  Subcommittee  on  Improvements 
in  Judicial  Machinery: 

INTRODUCTION 

On  behalf  of  the  United  States  District  Court  for  the  Western  District  of 
Missouri,  en  banc,  I  submit  this  statement  in  support  of  the  need  for  an  additional 
judgeship  for  the  Western  District  of  Missouri,  provided  in  the  Omnibus  Judge- 
ship Bill  of  1973.  It  is  assumed  that,  in  its  usual  thorough  fashion,  the  Subcom- 
mittee has  secured  from  the  records  of  the  Administrative  Office  of  the  United 
States  Courts  the  current  statistics  concerning  judicial  business  of  the  Western 
District  of  Missouri.  Therefore  there  will  be  no  unnecessary  repetition  of  that 
information  in  this  statement.  By  reference  these  statistics  are  incorporated  in  this 
statement.  The  significant  statistics  of  the  district  for  the  first  half  of  the  fiscal 
year  ending  June  30,  1973,  assembled  by  the  Clerk  of  the  District  Court  are 
provided  in  attached  Exhibit  1,  since  they  have  been  available  only  a  few  days. 
It  is  submitted  that  all  these  statistics  measured  by  any  sound  national  standard 
reveal  the  need  for  at  least  one  additional  judgeship  in  the  Western  District  of 
Missouri. 

The  material  history  of  the  judicial  and  legislative  efforts  from  1968  to  secure 
an  additional  judgeship  for  the  Western  District  of  Missouri  will  be  briefly  stated. 

The  special  problems  adding  to  the  current  and  growing  judicial  burden  of  the 
district  disclosed  by  the  available  statistics  will  be  discussed. 

Further  the  employment  in  the  district  of  modern  and  innovative  management 
methods  and  available  judicial  and  parajudicial  personnel  to  increase  the  quality 
of  justice  dispensed  and  the  efficiency  of  the  judges  of  the  district  will  be  described. 
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NKKU    DISCLOSKO    BY    STATISTICS 

At  the  end  of  fiscal  year  1972  the  total  number  of  actions  filed  in  this  district 
per  judgeship  was  the  fourteenth  highest  in  the  nation.  In  number  of  civil  actions 
per  judgeship  filed  in  fiscal  year  1*»72,  the  district  was  first  in  the  circuit  and 
tenth  in  the  nation.  In  number  of  criminal  actions  filed  in  fiscal  j^ear  1972,  the 
district  was  second  in  the  circuit  and  twenty-second  in  the  nation.  Now  the  high 
growiih  rate  of  total  filings  over  three  and  six  year  periods  has  again  begun  to  in- 
crease sharply  in  the  first  half  of  fiscal  year  1973,  as  shown  bj'  the  following 
figures  supplied  by  the  Clerk  of  the  District  Court  in  Exhibit  1 : 


1st  ha\i  fiscal  year 


1972 


1973 


1973  percent 
increase 


Total  filings  of  civil  and  criminal  actions  July  through  December 892  1,006 

Filings  of  civil  actions  July  through  December 666  719 

Filings  of  criminal  actions  July  through  December,. 226  287 


12.8 

7.9 

27.0 


These  figures  are  drawn  from  Exhibit  1  attached  hereto.  While  the  increase 
in  fihngs  of  civil  actions  over  the  last  six  years  has  been  great,  the  recent  increases 
in  fihngs  of  criminal  actions  in  fiscal  year  1972  and  the  first  half  of  fiscal  j'ear 
1973  have  been  startling  and  have  exceeded  the  abihty  of  the  judges  of  the  dis- 
trict to  maintain  an  excellent  past  record  of  timelj^  disposition  of  civil  and  criminal 
cases  made  by  industrious  application  of  innovative  procedures  and  management. 
For  the  first  time  in  fiscal  year  1973  the  judges  have  requested  emergency  judicial 
assistance  to  avoid  disastrous  results.  Now  the  excellent  record  in  civil  termina- 
tions is  threatened  bj'  the  sharply  growing  criminal  calendar,  and  the  heavy 
prisoner  petition  filings,  both  of  which  have  priority  on  judicial  time.  This  current 
crisis  was  anticipated  by  the  Judicial  Conference  of  the  United  States  when  in 
October  1970  it  approved  an  emergency  recommendation  for  an  additional 
judgesliip  for  the  district.  The  bill  providing  this  additional  judgeship  passed  the 
House  of  Representatives  in  1972  but  unfortimately  was  not  acted  upon  in  the 
Senate.  (Cf.  H.R.  11394,  92d  Cong.,  2d  sess.). 


RECENT  HISTORY  OF  JUDICIAL  AND  LEGISLATIVE  EFFORTS  TO  SECURE  AN  ADDITIONAL 
JUDGESHIP  FOR  THE  WESTERN  DISTRICT  OF  MISSOURI 

There  has  been  no  increase  in  the  number  of  judgeships  (4)  for  the  district 
since  1961,  a  period  of  more  than  ten  years,  despite  the  dramatic  increase  in  the 
filings  per  judgeship  during  that  time.  This  increase  is  shown  by  Exhibit  2  attached 
hereto.  Because  of  an  unfortunate  lack  of  notice  of  the  1968  hearings  of  the  Sub- 
committee on  Judicial  Statistics  of  the  Judicial  Conference  of  the  United  States, 
the  Western  District  of  Missouri  did  not  receive  consideration  by  the  Judicial 
Conference  in  the  last  Omnibus  Judgeship  Bill  of  1969.  Belatedly  the  need  for 
an  additional  judgeship  was  submitted  to  and  approved  by  the  Judicial  Council 
for  the  Eighth  Circuit.  Senators  Symington  and  Eagleton  introduced  a  separate 
bill  providing  an  additional  judgeship  for  the  district.  It  was  referred  to  the  Senate 
Committee  on  the  Judiciary  and  after  hearing,  the  additional  judgeship  for  the 
district  was  approved  by  this  Subcommittee  and  the  Committee  on  the  Judiciary 
after  a  hearing  on  May  6,  1969.  The  proposal  was  incorporated  in  the  version  of 
the  Omnibus  Judgeship  Bill  passed  by  the  Senate,  but  unfortunately  was  elimi- 
nated by  the  House  of  Representatives  in  the  Omnibus  Judgeship  Bill  finally 
enacted  into  law. 

Then  in  October  1970  there  followed  a  second  approval  of  the  need  for  an 
additional  judgeship  bj'  the  Judicial  Council  of  the  Eighth  Circuit  and  the  emer- 
gencj'  recommendation  of  the  additional  judgeship  for  the  district  bj'  the  Judicial 
Conference  of  the  United  States,  described  above.  In  the  second  session  of  the 
92nd  Congress  in  1972,  the  House  passed  H.R.  11394,  providing  for  the  additional 
judgeship  recommended  by  the  Judicial  Conference.  H.R.  11394  was  sent  to  the 
Senate  which  unfortunately  adjourned  without  considering  the  bill. 

So  the  need  for  an  additional  judgeship  in  the  Western  District  of  Missouri 
has  been  approved  by  formal  action  of  both  the  Senate  and  the  House  on  separate 
occasions  in  different  se-ssions  of  Congress.  The  need  for  this  additional  judgeship 
has  been  approved  twice  by  both  the  Judicial  Council  of  the  Eighth  Circuit  and 
by  the  Judicial  Conference  of  the  United  States  first  in  1970,  and  last  in  1972. 
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THE    SPECIAL    JUDICIAL     PROBLEMS    Of"  THE    WESTERN     DISTRICT    ADDING    TO    THE 

JUDICIAL    BURDEN 

The  special  problems  of  the  Western  District  of  Missouri  include  (a)  the  un- 
usually high  number  of  prisoner  petition  filings  by  persons  in  custody  in  the 
unique  United  States  Medical  Center  for  Federal  Prisoners  and  in  the  IXIissouri 
State  Penitentiary,  (b)  the  imminent  filings  of  large  numbers  of  land  condemnation 
actions  for  large  and  smaller  projects  approved  by  Congress  which  will  occur 
when  budgetary  restrictions,  resulting  from  the  Viet  Nam  war,  are  relaxed,  and 
(c)  the  rapidly  growing  rate  of  filing  of  criminal  actions.  This  combination  of 
special  problems  is  not  present  in  an.y  other  district  in  the  nation. 

THE    UNIQUE    PRISONER   PETITION    PROBLEM 

The  number  of  prisoner  petitions  filed  in  the  Western  District  of  Missouri 
has  annually  been  among  the  highest  in  the  nation.  This  condition  is  primarily 
the  result  of  the  presence  in  the  district  of  the  United  States  Medical  Center  for 
Federal  Prisoners,  as  well  as  the  Missouri  State  Penitentiary.  In  the  Medical 
Center  there  are  many  unconvicted  persons  and  problem  prisoners  in  custody. 
These  Medical  Center  prisoner  petitions  are  in  addition  to  the  high  number  of 
petitions  and  complaints  concerning  current  conditions  of  confinement  filed  by 
convicts  in  the  Missouri  State  Penitentiary  in  the  district  and  by  inmates  of  the 
three  state  mental  institutions  in  the  district.  No  one  without  experience  can 
realize  the  difficulties  of  these  petitions  generally,  and  specially  under  current 
rulings  of  the  Supreme  Court  of  the  United  States.  Added  to  these  petitions  are 
the  large  number  of  postconviction  petitions  by  state  prisoners  complaining  of 
the  validity  of  their  convections. 

The  burden  of  these  petitions,  in  my  judgment,  exceeds  that  of  the  conventional 
civil  filings.  About  90%  of  the  conventional  civil  cases  are  settled  with  little  judicial 
action.  In  contrast  there  is  no  way  to  secure  settlement  of  prisoner  petitions. 
With  rare  exceptions  each  of  them  must  be  terminated  by  judicial  action,  and 
opinions  containing  findings  of  fact  and  conclusions  of  law.  The  prisoner  petitions 
filed  by  the  unconvicted  inmates  of  the  Medical  Center  for  Federal  Prisoners 
are  unique  because  none  of  the  permissible  lawful  abridgements  of  liberty  of 
convicts  is  legally  possible  in  the  cases  of  the  unconvicted  inmates  of  the  Medical 
Center. 

We  find  that  the  great  burden  of  these  prisoner  petitions  from  the  inmates  of 
the  Medical  Center  is  seldom  understood  because  of  their  uniqueness.  There  is  a 
growing  number  of  petitions  filed  by  unconvicted  persons  in  state  mental  insti- 
tutions, which  are  similar  to  those  filed  by  convicted  persons  in  custodj^  at  the 
Medical  Center  for  Federal  Prisoners. 

THE  UNUSUAL  EMINENT  DOMAIN  PROBLEM 

In  the  Western  District  of  Missouri  there  is  a  massive  suspended  land  acquisi- 
tion program  for  the  Truman  Dam  and  Reservoir  Project  previously  authorized 
by  Congress,  located  entirely  within  the  district.  There  are  other  lesser  but  sub- 
stantial suspended  land  acquisition  programs  in  the  district. 

The  land  acquisition  programs  have  been  suspended  because  of  budgetary' 
restrictions  resulting  from  the  Viet  Nam  war. 

In  September  1970,  a  survey  was  made  of  the  number  of  separately  triable 
eminent  domain  claims  for  relief,  expected  to  be  filed  in  the  near  future  in  the 
Western  District  of  Missouri.  The  resulting  estimate  of  separate  civil  condemnation 
actions  or  separately  triable  claims  for  relief  was  2,127.  A  copy  of  the  memorandum 
of  this  analysis  is  available  on  request.  It  was  reviewed  and  approved  by  Earl 
McCleave,  Esquire,  then  counsel  for  the  United  States  Armj^  Corps  of  Engineers, 
Kansas  City,  Missouri. 

INNOVATIVE  MODERN  MANAGEMENT  METHODS  AND  USE  OF  JUDICIAL  AND  PARA- 
JUDICIAL  PERSONNEL  TO  INCREASE  PRODUCTIVITY  OF  THE  JUDGES  OF  THE 
DISTRICT 

The  judges  of  the  Western  District  of  Missouri  have  long  ago  realized  that  the 
primary  solution  of  the  growing  judicial  caseload  in  the  federal  courts  is  not  a  pro- 
rata increase  in  the  number  of  federal  judges.  If  the  judges  of  the  district  had  not 
adopted  innovative  procedures  and  applied  efficient  modern  management  methods, 
the  backlog  of  over-aged  pending  cases  would  be  huge  at  the  end  of  ten  j^ears  of 
escalating  filings  and  no  additional  judgeship. 
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THE    CIVIL    PROCEDURES 

The  growing  civil  docket  has  been  managed  satisfactorily  by  extraordinary  hard 
work,  efficient  methods  and  procedures,  and  use  of  parajudicial  personnel  described 
by  me  in  Efficient  Use  of  Judicial  Resources  (43  F.R.D.  421),  and  A  Modern,  Effi- 
cient Use  of  the  Bar  and  Other  Parajudicial  Personnel  in  Pretrial  of  Ordinary  Civil 
Actions,  53  F.R.D.  159.  Reprints  of  these  papers  have  been  mailed  to  the  Chairman 
of  this  Subcommittee. 

The  use  of  these  management  methods  and  procedures  has  made  possible  our 
excellent  record  in  the  pa<t  several  years.  For  example,  at  the  end  of  fiscal  year 
1972,  the  district  had  onh-  two  triable  criminal  cases  over  one  year  old,  and  only 
four  civil  cases  over  three  years  old.  Further  the  median  time  from  filing  to  dis- 
position of  civil  cases  in  the  district  ranked  first  in  the  circuit  and  fourth  in  the 
nation  for  fiscal  j^ear  1972. 

Without  major  judicial  assistance  immediately,  the  report  at  the  end  of  fiscal 
year  1973  and  succeeding  years  will  fall  far  below  this  record,  despite  the  innova- 
tive methods  and  efficient  procedures  used  in  the  district. 

USE   OF   UNITED   STATES   MAGISTRATES 

Among  the  newly  available  resources  are  two  full-time  United  States  magistrates 
with  official  stations  of  one  in  Kansas  Citj^  and  of  the  other  in  Springfield. 

Because  the  most  pressing  problems  in  the  district  are  criminal  actions  and 
prisoner  petitions,  both  of  these  magistrates  (in  addition  to  their  regTilar  duties) 
have  been  employed  in  the  conduct  of  ]jretrial  of  criminal  cases  bj^  omnibus  hearings. 
A  copy  of  the  order  authorizing  pretrial  omnibus  hearings  in  criminal  actions  and 
the  form  for  an  Omnibus  Hearing  Report  have  been  mailed  to  the  Chairman  of 
the  Subcommittee. 

The  magistrate  at  Springfield  has  been  employed  in  the  pretrial  and  hearing 
of  prisoner  petitions  at  the  United  States  Medical  Center  for  Federal  Prisoners, 
emergenc}^  service  on  an  eminent  domain  commission,  and  in  the  hearing  of  minor 
otTenses  at  the  major  army  base  at  Fort  Leonard  Wood,  Missouri.  Nevertheless 
our  Local  Rule  26  empowers  each  of  them  to  perform  a  number  of  duties,  including 
conduct  of  civil  pretrials,  acting  as  special  masters  and  other  permissiijle  functions. 
This  additional  program  is  not  fully  organized  but  will  be  implemented  as  soon 
as  time  and  circumstances  permit.  The  additional  service  expected  from  the  two 
magistrates  cannot  possibly  eliminate  the  current  pressing  need  in  the  public 
interest  for  an  additional  judgeship  in  the  district.  The  present  number  of  annual 
terminations  of  actions  by  the  four  authorized  judges  cannot  be  increased.  As 
fatigue  from  long  continued  extraordinarj-  effort  increases,  it  may  be  impossible 
to  maintain  the  current  rate  of  productivity. 

CONCLUSION 

In  conclusion,  it  is  submitted  that  there  are  no  unemployed  methods,  techniques, 
judicial  and  parajudicial  personnel  that  can  be  emploj^ed  to  eliminate  the  imme- 
diate need  for  at  least  one  additional  judgeship  in  the  Western  District  of  Missouri. 
This  need  has  been  officially  recognized  by  formal  action  in  passing  bills,  at 
separate  times,  for  an  additional  judgeship  for  the  district. 

The  interests  of  justice  now  require  concurrence  of  the  Senate  and  House  of 
Representatives  in  enactment  of  a  law  providing  at  least  one  additional  judgeship. 
Respectfully  submitted, 

William  H.  Becker, 
Chief  Judge  for  the  US  District  Court 

for  the  Wester?i  District  of  Missouri. 

EXHIBIT  1 

U.S.  DISTRICT  COURT  FOR  THE  WESTERN  DISTRICT  OF  MISSOURI 
CRIMINAL  AND  CIVIL  ACTIONS,  FISCAL  YEARS  1971-72 


Fill 

ngs 

Percent    ■ 
change 

Terminations 
1971           1972 

Percent    — 
change 

Pending 
1971 

1972 

Percnet 
change 

1971 

1972 

Criminal  i 

Civi|2... 

435 
1,348 

569 
1,355 

30.8 
.5 

429 
1,388 

471 
1,186 

9.8 

-14.5 

211 
672 

309 
841 

46.4 
25.1 

TotaL.. 

1,783 

1,924 

7.9 

1,817 

1,657 

-11.5 

883 

1,150 

30.2 

1  See  table  31,  p.  11-55, 1972  Annual  Report  of  the  Director,  Administrative  Office  of  the  U.S.  Courts. 
2 See  table  20,  p.  11-36, 1972  Annual  Report  of  the  Director,  Administrative  Office  of  the  U.S.  Courts. 
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CRIMINAL  AND  CIVIL  ACTIONS,  FIRST  6  MONTHS  OF  FISCAL  YEARS  1972,  73 


Filings 

Percent 
change 

Terminations 
1972           1973 

Percent    — 
change 

Pending 
1972 

1973 

Percent 
change 

1972           1973 

Criminal 

Civil 

226             287 
666             719 

27.0 
7.9 

211 
625 

267 
602 

26.5 
-3.7 

226 

713 

329 

960 

Total. 

892          1,006 

12.8 

836 

869 

3.9 

939 

] 

,289 

EXHIBIT  2 
U.S.  DISTRICT  COURT  FOR  THE  WESTERN  DISTRICT  OF  MISSOURI 

Fiscal  year 
ending  June  30,    end 
19611 

Fiscal  year 

ng  June  30, 

19721 

Percentage 
of  change 

Criminal... 

Civil 

392 
757 

1 

569 
355 

45.1 
79.0 

Total  2 

1,149 

1, 

924 

67.4 

>  Total  filings. 

2  This  schedule  shows  the  increase  in  filings  since  1961  when  an  additional  judge  was  provided  for  the  U.S.  District 
Court  for  the  Western  District  of  Missouri. 

STATEMENT  OP  CHIEF  JUDGE  WILLIAM   H.   BECKER,  DISTRICT 
COURT  FOR  WESTERN  DISTRICT  OF  MISSOURI 

Judge  Becker.  Senator  Biirdick,  first,  I  would  like  to  acknowledge 
with  gratitude  the  support  of  Senator  Eagleton,  Senator  Symington, 
and  my  longtime  friend,  Mr.  Fike. 

This  has  been  a  project  on  which  I  have  been  engaged  for  quite 
some  time.  I  was  before  this  committee  in  1969,  submitting  the  need 
of  the  U.S.  District  Court  for  the  Western  District  of  ^Missouri  for  an 
additional  judge,  because  we  were  able  to  foresee  then,  difficulties 
which  have  arisen  since  that  time. 

The  Senate  saw  fit  to  include  this  judgeship  in  the  omnibus  bill 
passed  by  the  Senate,  but  the  judgeship  was  eliminated  by  the  House. 
Thereafter  in  1970  the  Judicial  Conference  of  the  United  States  took 
the  extraordinary  step  of  recommending  an  additional  judgeship  for 
the  Western  District  of  Missouri  on  an  emergency  basis. 

As  a  result  of  that  recommendation,  and  because  of  the  unfor- 
tunate experience  we  had  in  the  House  previously,  we  secured  the 
support  of  the  Missouri  House  delegation,  and  the  House  in  1972 
passed  a  bill  which  provided  an  additional  judgeship  for  the  Western 
District  of  Missouri.  However,  it  came  over  to  the  Senate  late  in  the 
last  session  and  did  not  receive  the  attention  of  the  Senate  and  no 
vote  was  taken  by  the  Judiciary  Committee  or  the  Senate  on  the 
House  bill. 

Since  that  time  the  Judicial  Conference  has  included  an  additional 
judgeship  for  the  Western  District  of  Missouri  in  the  omnibus  judge- 
ship bill  which  is  now  receiving  the  attention  of  this  committee. 

So,  on  one  occasion  in  the  House,  and  on  another  occasion  in  the 
Senate,  the  additional  judgeship  for  the  Western  District  of  Missouri 
has  been  approved,  but  never,  during  the  same  session  of  Congress, 
by  both  Houses. 
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Fii'st,  I  want  to  say  that  we  have  taken  every  conceivable  measure 
to  mcrease  the  efficiency  and  productivity  of  the  judges  in  the  Western 
District  of  Missouri  with  the  possible  exception  of  pretermitting  terms 
of  court  in  the  outstate  divisions. 

The  official  station  of  all  of  the  judges  of  our  district  is  in  Kansas 
City,  Mo.,  where  the  greatest  part  of  the  business  is.  In  addition, 
court  is  held  at  St.  Joseph,  Jefferson  City,  Springfield,  and  Joplin, 
Missouri. 

So  far  as  St.  Joseph  is  concerned,  we  have  been  fortunate  in  having 
the  services  of  Senior  Judge  Richard  M.  Duncan,  whose  home  is  in 
St.  Joseph,  and  the  processing  of  the  cases  in  that  district  has  not 
detracted  from  the  productivity  of  the  regular  active  judges. 

The  State  capital  is  in  Jefferson  City,  Mo.,  and  there  is  a  great 
amount  of  business  which  arises  as  a  result  of  Federal  suits  involving 
State  activities. 

At  Springfield,  Missouri,  we  have  the  unique  and  troublesome  U.S. 
Medical  Center  for  Federal  prisoners,  from  which  we  get  a  great 
amount  of  business  which  is  vmique  and  of  a  type  that  does  not  come 
to  the  docket  of  any  other  court.  It  differs  in  some  respects  from  the 
ordinary  prisoner  filings  because  so  many  of  the  people  in  the  U.S. 
Medical  Center  are  not  conAdcts.  They  are  unconvicted  persons  who 
have  mental  difficulties  which  have  prevented  their  being  brought  to 
trial,  and  ver^^  tender  and  special  consideration  must  be  given  to  these 
people  in  custody  who  are  not  convicts  and  wdiose  rights  and  privileges 
are  not  abridged  by  judgment  of  conviction. 

In  my  written  statement,  which  has  been  made  a  part  of  the  record, 
I  have  tried  to  summarize  briefly  the  judicial  statistics  whicli  are 
involved. 

I  am  aware  that  this  committee  is  very  forehanded  and  has  secured 
from  the  administrative  office  an  analysis  of  the  business  of  each 
district  under  consideration. 

The  matter  that  is  not  revealed  by  the  statistics  for  the  last  fiscal 
year  but  is  revealed  by  the  statistics  which  we  have  gathered  from 
our  clerk's  office  for  the  first  half  of  the  fiscal  yenr  ending  June  30, 
1973,  is  the  sudden  escalation  in  the  fillings  in  our  court  during  the 
past  6  months,  particularly  on  the  criminal  side.  We  had  an  increase 
in  business  as  shown  by  the  management  statistics  for  the  U.S. 
courts  prepared  by  the  Administrative  Office  of  63.2  percent  over  the 
last  6  years.  To  this  must  be  added  the  sudden  increase  in  criminal 
filings  in  the  past  6  months.  Our  caseload,  compared  to  the  same 
period  the  preceding  year,  rose  26.5  percent. 

Our  difficulties  are  further  compounded  by  the  fact  that  we  have 
in  our  district,  wholly  wdthin  the  district,  several  land  acquisition 
programs  which  have  been  suspended  for  budgetary  reasons  connected 
with  the  Vietnam  war,  the  largest  of  which  is  the  Truman  Dam  and 
Reservoir  project,  which  is  an  immense  project  in  the  land  acquisition 
aspects.  I  have  had  the  Corps  of  Engineers  counsel  prepare  a  state- 
ment of  the  expected  land  condemnation  filings  which  will  occur  as 
soon  as  the  budgetary  restrictions  on  this  project  are  lifted.  The  count 
indicated  that  we  might  expect  2,127  condemnation  actions  in  the 
near  future  as  a  result  of  the  study  of  the  land  acquisition  program 
made  by  the  counsel  for  the  Corps  of  Engineers. 
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In  addition,  our  prisoner  petition  load  is  one  of  the  highest  in  the 
United  States.  This  resuhs  parth'  from  the  U.S.  Medical  Center  for 
Federal  prisoners  in  Sprmgfield  and  partly  from  the  fact  that  the 
Missouri  wState  Penitentiary  is  located  wholly  within  our  district  and 
is  a  prolific  source  of  litigation. 

This  litigation  includes  not  onl}'  the  usual  post-conviction  Federal 
habeas  corpus  case  to  invalidate  a  State  conviction,  but  also  includes 
a  great  number  of  prisoner  complaints  about  the  conditions  of  their 
confinement,  and  since  a  recent  opinion  of  the  Supreme  Court  of  the 
United  States,  has  mcluded  a  large  number  of  civil  rights  actions  for 
damages  against  the  prison  officials. 

So  far  as  our  civil  docket  is  concerned,  we  have  been  able  to  process 
it  within  the  time  usually  allowed  our  civil  docket,  although  our  civU 
filings  are  10th  in  the  United  States.  We  have  practicall}'  no  civil 
cases  over  3  years  old  as  of  the  end  of  the  last  fiscal  year,  and  those 
that  are  shown  have  since  been  disposed  of. 

On  the  other  hand,  an  examination  of  our  docket  in  a  meeting  of  the 
court  back  in  December  indicated  that  our  record  cannot  continue  to 
be  as  good  as  it  has  been  because  of  the  demands  of  the  criminal 
docket  upon  the  time  of  the  judges. 

Our  criminal  docket  has  risen  spectacularly.  It  is  attributable  in 
part  to  the  fact  that  the  U.S.  Attorney's  Office  has  had  additional 
personnel  provided  for  it.  It  is  due  in  part  to  the  fact  that  the  Drug 
Abuse  Law  Enforcement  Agenc}'  is  very  active  in  our  city  and  is  bringmg 
us  a  lot  of  litigation  in  which  there  are  few  pleas  of  guilty  because  of 
the  severity  of  the  punishment.  And  it  is  due  in  part  to  the  fact  that 
the  Federal  prosecuting  officials  are  now  bringing  into  Federal  court 
many  cases  which  were  in  the  past  left  to  the  attention  of  the  State 
prosecutmg  officials. 

As  a  result,  we  have  sought  emergency  help  through  the  chief  judge 
of  the  Eighth  Circuit  Court  of  Appeals.  In  this  fiscal  year,  for  the 
first  time  since  I  have  been  on  the  court,  a  period  of  over  10  years, 
we  secured  help  in  the  heavy  prisoner  civil  rights  suits  caseload  pending 
at  Jefferson  City  from  Chief  Judge  Nichol,  and  we  sought  additional 
help  with  our  criminal  docket  from  Chief  Judge  Matthes  in  January. 
We  have  been  told  that  the  outlook  is  really  bleak  toward  giving  us 
any  help. 

Consequently,  the  service  which  we  have  been  rendering  m  the 
western  district  of  Missouri  is  going  to  suffer.  We  are  not  able  to 
increase  the  productivity  of  the  judges.  We  are  not  able  to  give  the 
]3roper  attention  to  the  civil  docket  because  the  criminal  cases  and 
the  prisoner  petitions  have  priority.  So  I  foresee  a  record  at  the  end  of 
this  fiscal  year  which  will  show  fewer  terminations  of  civil  cases. 
We  will  probably  accumulate  a  substantial  number  of  3-3''ear-old 
civil  cases  for  the  first  time  in  years.  And  our  judges  will  be  engaged 
primarily  m  processing  the  criminal  docket. 

All  this  was  foreseen  in  1969,  1970,  and  1971,  and  it  has  now  come 
about  as  a  result  of  our  failure  to  secure  an  additional  judgeship  before 
this  time.  And  I  really  can  say  with  assurance  that  an  examination 
of  the  state  of  the  docket,  which  was  reviewed  by  the  court  in  Decem- 
ber, indicates  that  our  needs  are  critical  and  that  the  people  of  our 
district  cannot  continue  to  expect  the  kind  of  service  that  we  have  been 
giving  in  the  past. 
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We  have  employed  our  magistrates  as  fully  as  possible.  Since  the 
criminal  docket  is  the  one  that  is  causing  our  difficulty,  we  have 
required  both  full-time  magistrates,  and  we  have  two,  to  give  an 
omnibus  hearing,  which  is  in  effect  an  in-depth  criminal  pretrial  in 
ever}'  case  before  the  defendant  is  arraigned. 

I  have  pro^aded  the  chairman  here  with  copies  of  this  procedure 
which  has  enabled  us  to  pretry  the  criminal  cases  we  have,  but  our 
ability  to  terminate  them  in  the  numbers  that  are  now  pending  is 
madequate  for  the  task,  even  with  the  full  use  of  all  of  the  magistrates. 

We  do  not  really  have  any  trouble  ^vith  our  conventional  ci^^l  cases. 
We  pretry  them  or  we  persuade  the  lawyers  to  pretry  them  in  the  way 
they  ought  to,  in  accordance  with  the  rules  of  ci\'il  procedure.  The 
conventional  civil  docket  was  in  good  shape  at  the  end  of  the  last 
fiscal  5^ear,  but  now  it  is  beginning  to  suffer. 

Our  judges  for  years  have  not  taken  normal  vacations.  They  are 
reasonably  young  and  \agorous  physically  and  are  proud  of  the  quality 
of  justice  which  they  are  dispensing.  But  I  begin  to  see  now  signs  of 
fatigue  and  indications  of  a  little  despair  about  the  outlook  for  the 
future.  So  I  would  like  to  urge  that  the  recommendation  of  the 
judicial  conference  be  approved  by  this  subcommittee  and  that  the 
additional  judgeship  be  provided  as  early  as  possible.  If  we  go  many 
more  months  without  any  assistance  of  any  kind  the  record  is  going  to 
be  one  that  the  United  States  will  not  be  proud  of. 

Senator  Burdick.  Thank  you,  Judge  Becker.  I  just  have  a  few  ques- 
tions and  then  staff  will  have  a  few  questions  following  mine. 

There  is  one  thing  the  record  shows  that  causes  some  wonder. 
According  to  the  administrative  office's  statistics,  your  court  seems  to 
have  plenty  of  work  for  your  four  already-authorized  judges.  Yet, 
those  same  statistics  show  that  in  the  recent  past,  as  your  caseload  has 
grown,  and  your  backlog  has  increased,  your  judges  have  given  to 
other  districts  more  time  than  you  have  received. 

How  do  you  account  for  that? 

Judge  Becker.  Well,  I  have  those  figures  before  me.  They  show  28 
days  given  to  other  districts  in  the  fiscal  year  1972  and  23  in  1969,  3 
years  ago. 

Senator  Burdick.  May  I 

Judge  Becker.  I  think  that  it  is  practically  all  ser^dce  on  the  court 
of  appeals.  The  Eighth  Circuit  has  from  time  to  time  requisitioned  the 
services  of  district  judges  in  hearing  appeals,  and  Judge  Hunter  of  our 
court  has  given  generously  of  his  time  at  the  request  of  Chief  Judge 
Matthes,  but  that  has  been  discontinued.  The  court  of  appeals  is  no 
longer  receiving  any  services  from  our  district  judges. 

I  do  not  think  it  is  a  great  expenditure  of  time,  and  the  services 
were  given  at  a  time  when  Judge  Hunter's  docket  was  current. 

I,  2  or  3  years  ago,  sat  for  a  week  with  the  Court  of  Appeals  at  the 
request  of  the  cliief  judge,  but  I  have  had  no  time  since  then  to  serve 
on  the  Court  of  Appeals.  We  considered  this  a  valuable  experience  for 
our  judges  in  learning  how  the  business  of  the  Court  of  Appeals  is 
transacted  and  how  the  judges  of  the  Court  of  Appeals  thought. 

I  do  want  to  say  in  that  connection  that  we  have  an  excellent 
record  in  the  quality  of  justice  if  the  number  of  reversals  and  percent- 
age of  reversals  is  any  indication  of  that.  Sometimes  we  think  that 
it  is  not  a  real  indication,  that  perhaps  we  were  right  and  the  Court  of 
Appeals  was  wrong. 
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Senator  Burdick.  Well,  Judge,  committee  exhibit  3  shows  that 
Judge  Hunter  spent  28  days  in  1968  in  Puerto  Rico.  It  also  shows  that 
Judge  Hunter  spent  39  days  out  of  the  district  in  1972,  as  recently  as 
1972,  and  34  of  those  days  were  in  Puerto  Rico.  Is  there  a  heavy 
caseload  in  Puerto  Rico? 

Judge  Becker.  Oh,  yes.  The  Puerto  Rican  docket  was  a  catastrophe 
and  judges  "were  drafted  from  all  over  the  United  States  to  go  down 
there.  I  have  forgotten  just  what  the  situation  was,  but  they  lacked 
judicial  personnel  to  such  a  degree  that  the  Administrative  Office,  and 
I  am  sure  with  the  approval  of  the  Judicial  Conference,  drafted  judges 
from  all  over  the  United  States  to  go  do\\Ti  there. 

_  Senator  Burdick.  But  you  have  a  heavy  caseload.  Wliy  did  they 
pick  on  you? 

Judge  Becker.  Well,  I  do  not  know.  I  was  not  consulted  about  it, 
as  j-^ou  probably  know,  and  I  think  the  Administrative  Office  could 
answer  this  question  better  than  I.  I  do  know  the  situation  was 
critical  and  I  do  know  that  judges  were  called  from  all  over  the  United 
States,  and  I  know  that  all  of  the  judges  were  circularized  by  the 
administrative  office  with  an  emergency  request  for  help. 

The  matter  was  not  submitted  to  me  nor  to  my  court  en  banc,  and 
Judge  Hunter  at  the  time  felt  that  his  docket  was  such  that  he  could 
offer  this  service.  I  know  now  that  we  have  all  agreed  that  there  be 
no  days  given  as  long  as  our  docket  is  in  the  condition  it  is  in  now. 

Senator  Burdick.  Now,  yesterday  testimony  from  one  of  the  judges 
indicated  that  they,  too,  were  spending  time  in  Puerto  Rico,  so  I 
wonder  if  we  do  not  need  another  judge  in  Puerto  Rico? 

Judge  Becker.  Well,  I  imagine  they  may.  I  really  do  not  under- 
stand tliis.  I  know  that  other  judges  from  our  circuit  went  to  Puerto 
Rico  in  response  to  this  call  and  I  know  judges  from  other  circuits 
went  to  Puerto  Rico  to  help  in  this  situation.  It  was  not  a  pleasant 
tour  of  duty  for  any  of  them  from  what  I  learned.  They  were  trying 
very  difficult  cases  involving  narcotics  and  disruptive  defendants  and 
it  was  necessary  in  many  instances  for  bodyguards  to  be  provided  to 
the  judges  who  went  down  there,  to  protect  them. 

Senator  Burdick.  Well,  let  us  leave  Puerto  Rico  for  a  moment  and 
point  out  what  the  record  shows  further.  For  the  past  5  years  your 
district  has  received  only  13  days  service  from  a  Nebraska  judge, 
yet  you  have  given  91  days  to  other  districts.  It  seems  to  me  that  this 
is  a  situation  that  should  not  exist  in  an  overworked  district.  How 
did  this  happen? 

Judge  Becker.  Well,  5  j^ears  ago,  and  4  j^ears  ago,  and  3  years  ago, 
we  were  in  fairly  current  condition.  Now,  I  do  not  know  the  details 
of  that  service  that  was  given.  The  Nebraska  judge  who  came  to  help 
us  was  on  one  case  in  which  ever}^  judge  in  our  court  was  disqualified. 
It  involved  a  class  action  of  owners  of  Volkswagen  automobiles  back 
for  a  number  of  3^ears  and  eveiy  judge  on  the  court  fell  within  the  class, 
and  Judge  Urbom  came  do\^^l  to  help  us. 

I  know  that  there  has  been  no  service  given  any  other  district 
recently,  and  I  have  never  sat  in  another  district  except  in  connection 
with  multidistrict  litigation. 

Senator  Burdick.  You  referred  to  the  large  increase  in  criminal 
cases  and  to  a  large  portion  of  them  being  i)risoner  petitions.  Are  not 
those  prisoner  petitions  something  that  the  magistrates  might  handle? 
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Judge  Becker.  Our  magistrates  are  handling  the  prisoner  petitions 
at  the  Springfield  Metlical  Center,  and  as  soon  as  the  backlog  of  State 
prisoner  petitions  begins  to  mount,  we  expect  to  deploy  the  magis- 
trates in  that  regard  also.  It  is  the  Springfield  Medical  Center  prisoner 
]>etitions  that  are  causing  us  trouble,  along  with  the  regular  growing 
criminal  docket.  Under  our  rules  of  court  the  full-time  magistrates 
are  authorized  to  handle  postconviction  proceedings  in  prisoner 
petition  and  we  are  using  them  to  the  greatest  extent. 

I  have  a  document  which  I  might  leave  with  IVIr.  Westphal  which 
has  the  detail  about  the  work  our  magistrates  are  doing.  We  believe 
in  emplojdng  the  magistrates  to  the  fullest  extent  in  keejnng  with  the 
]:)urpose  of  this  committee  in  approving  the  U.S.  magistrates  bill  and 
the  purpose  of  Congress,  and  we  have  undertaken  to  do  so. 

We  are  bothered  a  little  bit  about  an  opinion  of  the  7th  Circuit 
Court  of  Appeals  in  a  case  called  TPO,  Inc.,  v.  McMillen,  460  F.  2d. 
34S,  which  I  mentioned  to  Mr.  Westphal  over  the  telephone.  This 
casts  some  doubt  on  just  how  much  a  magistrate  can  do.  But  we  are 
using  the  magistrate  in  the  omnibus  hearing  procedure  to  the  fullest 
extent,  and  the  magistrate  is  actually  doing  the  pretrail  and  the 
discovery  except  when  there  is  some  objection  to  his  ruling.  His 
opinion  is  subject  to  review  b}^  the  judge  at  the  time  of  arraignment. 

Senator  Burdick.  Does  that  opinion  indicate  that  the  magistrate 
had  no  authority  even  though  the  judge  put  the  stamp  of  approval 
on  the  work? 

Judge  Becker.  Yes;  yes. 

Senator  Burdick.  The  7th  circuit  case? 

Judge  Becker.  Yes;  they  held  that  the  magistrate  had  very,  very 
limited  authority.  I  do  not  agree  with  the  opinion,  but  we  cannot  be 
experimenting  with  doubtful  things  in  important  cases. 

Senator  Burdick.  But  I  think  that  case  dealt  with  granting  a 
decision  for  a  summary  judgment? 

Judge  Becker.  Yes. 

Senator  Burdick.  Is  that  not  something  that  a  siting  judge  can  give 
approval  to? 

Judge  Becker.  Well,  that  is  the  way  I  would  have  handled  it.  We 
have  our  magistrate  make  a  report,  for  instance,  and  submit  proposed 
findings  of  fact  and  conclusions  of  law  and  then  the  judge  himself 
enters  the  judgment,  and  I  think  that  is  proper.  But  we  also  provide 
that  if  the  magistrate  has  heard  evidence  and  made  a  finding  of  fact 
■\nth  which  the  party  is  dissatisfied,  that  he  may  within  a  limited 
time  secure  a  de  novo  evidentiary  hearing  before  the  judge  limited  to 
that  particular  issue  of  fact.  In  other  words,  we  are  proceeding 
cautiously. 

I  think  the  magistrate  was  intended  to  have  more  powers  than  some 
cf  the  judges  in  some  of  the  Courts  of  Appeals  think  they  should  have. 
And  it  would  be  of  great  help  to  all  the  courts  if  that  were  made  a  little 
clearer,  if  there  were  some  legislation  which  removed  the  shackles 
from  the  magistrate  that  the  7th  circuit  placed  upon  him. 

Senator  Burdick.  You  know,  we  passed  the  Magistrate  Act 
because  we  thought  it  would  give  the  judges  some  help  in  some  of  these 
additional  chores  so  that  they  could  spend  their  time  on  more  impor- 
tant matters.  That  was  the  whole  basis  of  it. 
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Judge  Becker.  That  is  the  way  I  see  it  also,  and  despite  that 
opinion,  we  are  going  ahead  and  using  our  magistrates  as  far  as  possible. 
But  as  you  pointed  out,  a  judge  or  a  court  can  avoid  some  of  these 
difficulties  if  the  judge  personally  will  review  the  magistrate's  action 
and  actually  enter  the  judgments  and  orders  himself. 

Senator  Burdick,  Mr.  Westphal  has  a  few  questions,  if  you  have 
no  objection. 

Judge  Becker.  All  right. 

Air.  Westphal.  Judge,  you  indicated  that  Judge  Hunter  at  the 
times  he  went  to  Puerto  Rico  had  his  calendar  in  pretty  good  shape 
and  felt  he  could  take  the  time  to  go  there.  What  is  your  calendar 
practice  in  the  District?  Do  you  run  a  master  calendar  or  individual 
calendars? 

Judge  Becker.  No.  We  have  an  individual  calendar,  and  we  have 
had  an  individual  calendar  for  over  10  years  in  our  court.  I  think  now 
that  every  court  in  the  United  States  has  an  individual  calendar, 
with  the  possible  exception  of  one,  but  we  do  two  things  to  keep  the 
docket  current. 

First,  we  periodically  review  the  docket  at  a  court  en  banc  meeting 
with  all  of  the  judges,  and  if  one  of  our  judges  is  overloaded,  if  he  is 
accumulating  a  backlog,  we  redistribute  that  voluntarily  so  as  to  help. 

The  second  thing  that  we  do,  in  order  to  furnish  assistance,  is  to  hold 
what  we  call  an  accelerated  civil  jury  trial  docket  in  Kansas  City 
twice  a  year.  At  that  time  all  of  the  cases  which  have  been  pre  tried, 
which  are  of  a  conventional  and  not  protracted  type,  are  placed  upon 
a  joint  calendar,  at  which  all  the  judges  are  sitting,  and  sufficient 
jurors  are  secured.  We  set  no  more  cases  per  week  than  we  can  handle 
per  week.  We  have  learned  how  many  there  are.  And  the  cases  are 
tried,  regardless  of  the  individual  calendar  assignment,  in  the  open 
courtrooms  with  the  judges  who  have  completed  the  tasks  that  they 
have  undertaken  for  that  week.  So  this  is  really  a  joint  eflort  and  it 
is  described  in  one  of  the  papers  which  I  have  furnished  to  you. 

So  we  have  an  individual  calendar  mth  the  exceptions  that  I  have 
mentioned  here,  about  redistributing  the  workload  where  there  is  an 
unusual  accumulation  of  cases  by  one  judge,  and  with  the  use  of  joint 
accelerated  dockets. 

Mr.  Westphal.  Then,  you  do  recognize  that,  even  though  you  are 
on  the  individual  calendar,  and  even  though  a  particular  judge  is  up 
to  date  on  his  calendar,  if  he  has  any  additional  time  to  give,  that  he 
should  give  it  to  his  fellow  judges  in  his  own  district  rather  than  be 
giving  it  to  some  other  district? 

Judge  Becker.  That  is  the  pohcy  that  I  personally  follow  and 
which  I  believe  is  the  correct  one.  I  do  think  that  there  may  have  been 
some  exceptional  circumstances  in  the  Puerto  Rico  situation  which 
warranted  Judge  Hunter  in  answering  this  call  for  help  which  was 
really  sponsored  by  the  Administrative  Office.  It  was  not  addressed  to 
any  one  judge,  and  I  think  that  probably  Judge  Hunter  took  no 
vacation  that  year  also. 

Mr.  Westphal.  Well,  as  we  look  at  the  statistics  and  work  records 
from  the  various  districts,  we  find  that  a  numl^er  of  districts  show  that 
they  answered  this  urgent  call  for  help  from  the  Administrative  Office 
to  go  down  to  Puerto  Rico.  In  1968,  in  your  particular  district.  Judge 
Hunter  was  down  there  for  28  days.  In  1968,  at  the  end  of  that  fiscal 
year,  there  were  826  cases  pending  on  your  calendar.  In  1972  he 
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responded  to  another  urgent  call  and  went  to  Puerto  Rico  for  34  days, 
and  in  1972  you  wound  up  the  year  with  1,150  cases  pending  on  your 
calendar. 

Judge  Becker.  What  did  you  say  about  how  many  cases  were 
pending? 

Mr.  Westphal.  At  the  end  of  fiscal  year  1972  there  were  1,150 
cases  pending  on  your  civil  and  criminal  calendars  in  your  district, 
and  yet  during  that  year  Judge  Hunter  spent  34  days  in  Puerto  Rico, 
rather  than  helping  out  at  home. 

An  assignment  to  Puerto  Rico  is  one  that  has  to  be  made  by  the 
Chief  Justice,  is  that  not  so? 

Judge  Becker.  That  is  right.  It  is  an  intercircuit  assignment.  It 
has  to  be  agreed  to  by  the  chief  judges  of  the  two  Courts  of  Appeals  for 
the  circuits  involved  and  approved  by  the  Cliief  Justice. 

Mr.  Westphal.  And  you  have  indicated  that  you  were  not  consulted 
on  any  such  assignments  as  the  chief  judge  in  your  district. 

Judge  Becker.  No.  There  was  no  action  taken  by  our  court  en  banc 
or  our  court — I  do  not  think  the  law  provides  for  us  to  take  any,  or 
gives  us  any  power  in  the  circumstances. 

Mr.  Westphal.  But  the  law  does  provide  that  if  you  need  help, 
and  you  have  mdicated  that  you  have  now  asked  Judge  Matthes,  the 
chief  judge  of  the  eighth  circuit,  for  help,  he  has  the  power  to  make  an 
intracircuit  assignment  of  district  court  judges  from  one  district  to 
help  out  another. 

Judge  Becker.  That  is  right. 

Mr.  Westphal.  You  also  indicated  in  your  testimony  that,  when 
3-0U  made  this  recent  recpiest  of  Judge  Matthes,  it  was  your  assess- 
ment or  his  that  the  situation  was  kind  of  bleak. 

Judge  Becker.  Yes.  We  spelled  it  out  in  detail.  He  told  of  the 
assignments  that  he  had  macle  currently  to  Minnesota,  which  were 
mentioned  here  this  morning,  and  I  believe  to  the  Eastern  District 
of  Arkansas. 

Mr.  Westphal.  Of  course  I  do  not  know  what  Judge  Matthes' 
current  assignments  on  an  intracircuit  basis  are,  but  according  to  the 
Administrative  Office  statistics,  there  are  five  districts  in  the  eighth 
cu'cuit  that  have  weighted  caseloads  well  below  the  national  average — 
North  Dakota,  South  Dakota,  Arkansas  Western,  Nebraska,  and 
even  your  neighboring  District  of  Missouri,  Eastern,  are  all  well 
below  the  national  average. 

Judge  Becker.  That  is  right.  They  got  an  additional  judge  recently 
and  it  brought  them  down. 

Mr.  Westphal.  Now 

Judge  Becker.  Although  they  have  had  assistance  in  the  Eastern 
District  of  Missouri  recently,  outside  assistance.  We  did  get  Chief 
Judge  Nichol  from  South  Dakota  for  a  month  at  Jefferson  City  on 
prisoner  petitions  last  November,  but  this  is  the  fu"st  time  we  have 
ever  asked  for  emergency  help.  We  were  not  asking  for  help  when 
Judge  Hunter  was  going  to  Puerto  Rico.  Our  docket  was  current. 

Mr.  Westphal.  But  the  problem  that  we  on  the  committee  staff 
see,  as  we  look  at  this  situation,  is  that  the  caseload  for  distiicts  both 
within  the  circuit  and  outside  of  the  circuit,  either  on  a  weighted  or  a 
raw  filing  basis,  is  below  the  national  average  and  much  below  the 
caseload  carried  by  certain  overburdened  districts.  I  think  you  would 
recognize  that  it  is  very  difficult  for  Congress  to  attempt  to  juggle 
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judges  among  the  districts  in  order  to  equalize  the  workload  among  all 
400  district  court  judges.  Rather,  it  is  easier  for  the  circuit  judges 
to  do  that  and,  through  intercircuit  assignments,  for  the  judiciary  to 
equalize  this  workload  itself.  You  do  recognize  that  factor? 

Judge  Becker.  Oh,  yes.  I  think  the  Federal  judicial  system  has 
some  built-in  inejfficiencies  now.  I  have  always  believed  that  a  district 
judge  is  a  judge  of  the  United  States  and  that  he  ought  to  be  treated 
as  a  national  resource  and  deployed  where  he  is  needed.  But  the  history 
and  the  background  and  the  attitudes  are  such  that  that  is  not  easily 
done.  If  someone  were  undertaking  to  run  the  judicial  system  of  the 
United  States  in  the  most  efficient  marmer,  the  manpower  would  be 
deployed  where  it  is  needed. 

Mr.  Westphal.  Do  you  think  there  is  any  prospect,  now  that  the 
chief  judge  of  the  circuit  has  some  additional  assistance  frorn  a  court 
executive,  that  it  may  be  possible  for'the  chief  judges  of  circuits  to 
keep  a  better  finger  on  the  pulse  of  overworked  and  underworked 
judges  among  the  districts  in  their  circuits? 

Judge  Becker.  Yes.  I  think  the  provision  of  the  circuit  executive 
is  a  forward  step  and  that  it  is  going  to  be  a  great  help  in  producing 
efficiency  in  the  operation  of  the  office  of  the  chief  judge  and  of  the 
judicial  council  for  the  circuit.  We  have  had  a  very  pleasant  experience 
with  Mr.  Martineau,  the  new  circuit  executive  of  the  eighth  circuit. 
He  gave  us  assistance  when  we  were  having  trouble  with  our  Federal 
public  defenders'  office.  I  think  he  is  going  to  be  able  to  acquire  the 
information  that  the  chief  judges  have  lacked  in  the  past  and  the 
judicial  council  has  lacked  in  foreseeing  troubles  and  making  recom- 
mendations about  action  which  would  prevent  troubles  from  arising. 
I  would  hope  that  he  would  be  able  to  help  in  the  matter  w^hich  you 
just  mentioned,  namely,  seeing  that  the  judges  who  have  lighter 
burdens  are  persuaded  to  help  those  who  are  overburdened. 

Air.  Westphal.  Judge  Becker,  the  committee  of  the  judicial 
conference,  in  making  this  quadrennial  survey  for  1972,  adoi)ted  the 
standard  of  400  filings  per  judge  as  a  line  of  demarcation,  and  if  a 
district  was  projected  to  have  a  caseload  of  400  cases  or  more  per 
judge  by  1976,  then  it  very  likely  would  receive  favorable  action  on 
a  judgeship  request. 

Now,  as  we  would  analyze  it,  it  seems  that  almost  nationwide 
civil  cases  have  a  settlement  ratio  of  anywhere  from  88  to  95  percent, 
90  percent  usually,  on  the  average.  In  criminal  cases  that  will  vary 
from  district  to  district,  but  usually  somewhere  bet\veen  73  and 
upwards  of  90  percent  of  those  criminal  cases  are  terminated  either 
by  dismissal  or  plea.  If  you  take  that  percentage  of  cases  that  are 
terminated  mth  either  no  court  action  or  very  little  court  action, 
and  you  apply  that  to  a  caseload  of  400,  that  would  leave  about  40 
cases  which  would  have  to  be  tried.  Yet  40  cases  per  judge  for  trial  is 
below  the  national  average,  which  was  47  trials  per  judge  last  year. 
So,  as  the  subcommittee  has  looked  at  these  districts  that  are  involved 
in  this  omnibus  judgeship  request,  it  would  seem  that  a  standard  of 
400  filings  is  not  a  very  accurate  measure  of  how  hard  the  judges  on 
a  particular  bench  are  working.  I  do  not  mean  as  a  measure  of  whether 
they  are  hard  working  judges,  but  whether  they  have  a  caseload 
which  exceeds  their  capacity  to  perform. 

Now,  one  of  the  things  that  the  subcommittee,  at  the  staff  level, 
recognizes  is  that  case  trials  themselves  can  be  misleading.  You  can 


147 

try  45  cases  and,  depending  upon  the  type  of  case,  you  might  only 
spend  48  days  in  trial  on  45  cases.  We  have  therefore  developed 
statistics  that  show  the  number  of  trial  days  on  a  per  judge  basis  and 
the  number  of  court  days  on  a  per  judge  basis.  In  that  latter  category 
we  have  included  time  spent  on  arraignments,  sentencing,  and  motion 
calendars — ^everything  where  the  judge  is  in  the  courtroom  and  on 
the  bench  other  than  ])retrial  conferences.  Looking  at  those  statistics 
for  your  district,  in  1972,  your  district  tried  60  cases  per  judge. 
The  trail  days  per  judge  number  71,  and  the  number  of  days  per  judge 
spent  on  the  bench  for  arraignments,  sentencing,  motions,  and  so 
forth,  was  22  da3's  per  judge.  So  that  according  to  these  statistics, 
there  were  93  days  spent  on  the  bench  by  each  judge  in  your  district, 
out  of  a  possible  220  working  days  in  the  year. 

Now,  that  seems  to  be  a  low  figure  when  we  compare  it  to  some  of 
these  other  districts  that  have  a  caseload  comparable  to  Alissouri 
Western.  Do  jou  have  any  particular  observations  about  that  type 
of  analysis? 

Judge  Becker.  Yes,  I  do. 

Mr.  Westphal.  Would  you  go  ahead? 

Judge  Becker.  I  think  there  is  a  great  weakness  in  these  figures 
and  I  would  like  to  say  why. 

The  concept  of  a  trial  as  included  in  these  statistics  in  some  way  is 
comiected  with  a  judge  bemg  on  the  bench  and  a  witness  being  sworn. 
That  is  the  way  we  report  it  for  the  courtroom  usage.  At  any  rate,  it 
is  the  judge  on  the  bench  and  some  issue  being  resolved  by  evidence 
which  is  reported.  If  it  is  a  legal  question,  it  is  decided  back  in  the 
library  if  there  is  no  factual  dispute  involved  in  the  case.  That  is 
what  is  called  a  trial.  But  m  reality  what  we  call  a  pretrial  is  the  more 
important,  the  more  difficult,  and  the  more  often  than  not  decisive 
process  in  decidmg  the  case.  The  word  pretrial  is  just  not  relevant  to 
what  is  going  on  in  the  Federal  courts  today. 

Our  court  emphasizes  pretrial  procedures  because  that  is  where  the 
cases  are  decided.  You  just  mentioned  the  fact  that  about  90  percent 
of  the  cases  do  not  reach  trial,  and  a  great  number  of  those  do  not 
reach  trial  and  are  justly  disposed  of  because  of  the  participation  of 
the  judge  in  the  pretrial,  and  the  rulings  that  he  has  made  in  identify- 
ing the  issues  and  announcing  the  ruling  that  would  be  made  if  the 
case  would  be  tried. 

So  I  think  this  overlooks  the  judicial  work  which  is  involved  in 
intensive  pretrail  of  cases,  which  we  stress. 

Our  judges  not  only  set  cases  for  pretrial  without  any  request  from 
the  counsel,  but  we  are  also  available  with  an  informal  request  for 
pretrial  when  some  matter  arises  which  would  dispose  of  the  case.  If 
the  judge  could  make  a  ruling  about  what  e^^dence  is  admissible  and 
what  rule  of  law  will  be  applied,  he  freely  gives  of  his  time  even  on  an 
informal  request  for  that  purpose. 

The  emphasis  on  formal  courtroom  trials  is  oa  erdone,  in  my  judg- 
ment, because  a  judge  is  working,  and  working  harder,  when  he  is 
sitting  at  a  table  and  hearing  the  arguments  of  counsel,  reading  the 
law  books,  examining  the  depositioub  which  have  been  taken  in  the 
case,  and  probably  issuing  a  memorandum  opinion  which  disposes  of 
the  case,  and  this  part  of  it  is  overlooked  when  the  emphasis  is  placed 
on  trials  alone. 
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Mr.  Westphal.  Would  you  mention  once  again  what  the  practice 
is  in  your  district — apart  fiom  these  pretrials,  omnibus  criminal  j^re- 
trials  that  are  held  by  your  magistrates — for  holding  pretrials  in  civil 
cases? 

Judge  Becker.  All  right. 

Mr.  Westphal.  Do  you  pretry  all  ci\  il  cases  or  only  selected  ones? 

Judge  Becker.  Yes,  we  pretry  all.  The  conventional  case  which 
does  not  cause  us  any  trouble,  automobile  accidents  and  collision  cases 
are  not  very  difficult,  but  I  will  tell  you  what  happens  in  a  simple  case 
like  that.  The  minute  the  case  is  filed  and  the  summons  is  served, 
personal  jurisdiction  is  acquired.  So  you  have  someone  to  deal  -with 
on  each  side,  and  we  issue  a  pretrial  order  which  requires  the  counsel 
to  complete  discovery  in  150  days  and  requu'es  them  at  the  end  of  that 
time  to  meet  and  stipulate  the  uncontroverted  facts,  file  lists  of 
exhibits  and  witnesses,  and  we  check  up  on  those  processes.  We  call 
them  in  from  time  to  time  and  check  up  to  see  how  they  are  getting 
along.  We  are  available  for  hearing  without  even  filing  a  motion  for 
disposition  of  some  legal  point. 

Mr.  Westphal.  This  is  under  your  local  rule  20? 

Judge  Becker.  That  is  right. 

Mr.  Westphal.  All  right. 

Judge  Becker.  That  is  the  conventional  case. 

Now,  in  the  complex  case  we  follow  the  procedures  that  are  outlined 
in  the  Manual  for  Complex  Litigation  m  which  the  judge  takes  charge 
of  the  case  from  the  beginning.  He  schedules  the  discovery  in  two 
Avaves  as  recommended  in  the  manual.  He  has  status  reports  from  the 
lawyers  from  time  to  time  on  what  they  are  doing,  and  then  at  the 
conclusion  of  that,  he  supervises  the  preparation  of  an  in-depth  pre- 
trial order  wliich  takes  all  the  stipulated  facts,  all  the  issues  of  law, 
eveiy  exhibit  and  every  document  and  the  name  of  every  witness  who 
is  going  to  come  in. 

Mr.  Westphal.  Now,  apart  from  this  complex  case,  and  rule  20 
is  not  intended  to  control  the  complex  case 

Judge  Becker.  No;  rule  20  has  a  provision  in  it  that  if  a  lawyer 
or  judge  sees  a  complex  case,  that  the  case  be  designated  a  complex 
case  and  rule  20  be  inapplicable  and  we  proceed  with  the  complex 
case. 

Mr.  Westphal.  So  I  can  understand  your  rule  20,  let  me  ask  this: 
Under  rule  20  you  set  up  a  150-day  time  limit  where  you  leave  counsel 
alone  and  they  are  to  complete  discovery  in  that  period? 

Judge  Becker.  We  are  available  to  help  them  but  they  are  expected 
to  go  ahead. 

Mr.  Westphal.  All  right.  And  then,  you  have  a  170-day  limit  in 
which  they  have  to  take  additional  steps. 

Judge  Becker.  Yes. 

Mr.  Westphal.  And  then  190  days.  Now,  do  3'ou  eventually  reach 
the  point  where,  if  the  case  has  not  been  settled  by  that  time,  the 
judge  will  hold  a  formal  or  informal  pretrial  of  the  case? 

Judge  Becker.  We  hold  formal  pretrials.  What  we  do  in  that  event 
is  to — about  somewhere  between  70  and  90  days  before  we  hold  our 
semiannual  accelerated  docket — notif}^  the  lawyers  that  that  case,  if 
it  is  not  disposed  of,  is  going  to  be  on  the  accelerated  joint  docket, 
and  we  notify  the  lawyers  then  to  come  in.  The  judge  goes  over  this 
case  in  a  pretrial,  from  the  work  that  has  been  done,  to  see  whether 


149 

or  not  it  can  be  terminated  bj-  a  ruling,  b}'  summary  judgment  on. 
liability 

Mr.  Westphal.  So  that  basically,  we  have  this  situation:  the  com- 
plex cases  are  sui  generis  and  you  give  them  special  attention. 

Judge  Becker.  That  is  right,  and — — 

]Mr.  Westphal.  Excuse  me.  For  the  run  of  the  mill  case  which  is 
governed  b}'  your  rule  20,  with  these  time  limits  that  you  have  men- 
tioned, Avhat  you  do  is  semiannually,  assuming  the  case  has  not 
already  been  settled  or  alread}'  been  reached  for  trial,  gather  together 
a  large  number  of  these  more  or  less  routine  cases,  give  them  this 
formal  notice  that  the  case  will  be  set  for  trial  within  a  certain  period 
of  time  and  is  set  for  a  pretrial  on  a  certain  date? 

Judoe  Becker.  That  is  right. 

Mr.  Westphal.  All  right.  Now,  then,  you  set  a  number  of  cases 
for  pretrial  before  j'ourself,  and  the  other  judge  will  set  his  calendar 
the  same  way,  is  that  right? 

Judge  Becker.  Yes;  each  judge  tries  to  pre  try  his  own  cases  assigned 
to  him  if  he  is  available. 

Mr.  Westphal.  Now,  then,  during  the  A'ear  1972  the  judges  in 
your  district  held  408  pretrial  conferences,  which  I  assume  are  both 
routine  ones  and  complex  ones,  for  an  average  of  102  per  judge.  If  the 
committee  were  to  take  into  account — in  addition  to  raw  filings,  in 
addition  to  weighted  filings,  in  addition  to  the  fact  that  you  tried  60 
cases  per  judge,  in  addition  to  the  fact  that  you  spent  71  days  per 
judge  on  the  bench  for  the  trial  of  those  60  cases,  in  addition  to  the 
fact  that  you  spent  22  dsijs  on  the  bench  per  judge  for  arraignments, 
sentencing,  and  so  forth — that  you  also  held  102  pretrials  per  judge, 
we  would  then  begin  to  get  a  fair  assessment  of  what  your  workload 
is,  assuming  we  also  consider  the  fact  that  none  of  these  items  can 
actually  be  regimented  as  much  as  my  question  would  indicate? 

Judoe  Becker.  Well,  vou  omit  one  factor.  I  think  this  is  beginning 
to  reflect  what  actually-  goes  on  better  than  just  the  trials. 

We  follow  the  practice  in  our  district,  in  an}^  matter  on  which  there 
is  a  ruling  of  any  substance  at  all,  of  preparing  a  memorandum 
■opinion,  and  some  of  these  are  cpiite  difficult.  The  preparation  of  a 
memorandum  opinion,  for  instance,  in  a  prisoner  petition  case  or  a 
draft  case  may  take  a  judge  a  week  of  intensive  work  of  the  t3"pe  you 
would  do  in  a  law  office  if  you  were  rendering  service  to  a  commercial 
client  in  legal  research  in  preparing  a  brief.  This  work  ought  to  be 
recognized.  This  is  part  of  the  quality  of  justice. 

After  all,  the  name  of  this  game  is  justice.  It  is  not  just  disposing  of 
cases.  We  are  trying  to — as  far  as  possible — achieve  an  ideal  of  justice, 
and  we  are  tr3-ing  to  explain  to  the  bar  and  the  litigant  wh}'  we  did 
what  we  did,  because  this  is  part  of  the  cause  of  public  dissatisfaction 
ynth  justice — not  knowing  why  the  judge  did  what  he  did — and  it 
aft'ects  other  cases. 

So  I  would  think  that  the  volume  of  written  opinions,  including 
those  which  are  published,  ought  to  be  recognized  as  a  part  of  the 
very  difficult  work  of  a  judge. 

I  wrote  a  draft  opinion  and  filed  it  not  long  ago  in  one  of  the  most 
difficult  cases  I  ever  had.  It  took  me  a  very  long  time  to  do  this  work. 
I  did  a  week's  work  at  home  in  my  home  librar}"  in  legal  research  and 
polishing  up  that  opinion.  It  had  to  be  done.  It  was  a  case  of  first 
impression  and  it  involved  some  truly  great  interest  from  the  public 
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standpoint.  That  is  hard  work.  I  would  much  rather  have  been  sitting 
on  the  bench  hearing  an  automobile  case. 

Mr.  Westphal.  Mr.  Chairman,  I  just  have  a  couple  of  more  short 
questions,  and  then  I  think  I  will  be  through. 

Did  3'ou  hear  my  exchange  with  Judge  Devitt  about  the  habeas 
corpus  situation  in  his  State? 

Judge  Becker.  Yes;  I  did,  and  all  I  want  to  say  is  that  Judge 
Devitt  must  live  right,  because  he  is  awfully  lucky  to  have  a  Stale 
chief  judge  who  keeps  those  cases  off  of  his  docket. 

Mr.  Westphal.  All  right.  Now,  the  reason  I  mention  that  is  that 
I  had  the  privilege  not  long  ago  of  attending  a  meeting  where  the 
chief  justice  of  3'our  State  supreme  court  was  present,  and  he  ex- 
plained the  new  Missouri  rule  that  is  going  to  be  put  into  effect, 
whereby  there  vnll  be  an  attempt,  as  I  recall  it,  to  combine  both 
the  motion  for  a  new  trial  and  a  postcon\dction  remed}^  proceeding 
in  one  hearing.  They  are  looking  forward  to  instituting  under  that 
t3'pe  of  a  rule  a  system  whereb}",  like  Minnesota,  they  would  give 
virtually  every  contacted  person  a  full  evidentiarj'  hearing  on  his 
postconviction  remedy. 

Now,  if  that  sA'stem  is  put  into  effect  in  Missouri,  and  if  it  should 
tm'n  out  to  be  successful,  that  would  offer  some  hope  of  rehef  for 
your  court  on  ever^^thing  other  than  your  Springfield  petitions,  would 
it  not? 

Judge  Becker.  Yes;  Chief  Justice  Finch  of  the  Missouri  Supreme 
Court  has  done  some  remarkable  work  in  this  connection.  He  was 
the  author  of  the  postconviction  remedy  provided  by  Court  Rule 
2726  as  amended,  which  is  one  of  the  best  in  the  United  States.  But 
it  still  is  a  postconviction  rule  and  from  what  you  say,  I  think  he  is 
going  to  anticipate  the  postconviction  motion  and  provoke  it  at  an 
earlier  stage  in  connection  with  the  motion  for  new  trial. 

That  will  provide  us  with  the  habeas  corpus  cases  sooner,  but  we 
are  still  going  to  get  them,  in  mj'  judgment.  But  if  they  make  a  good 
record,  as  Judge  Devitt  mentioned,  where  the  evidence  is  fully  and 
fau'ly  developed  on  these  postconviction  points  and  the  findings  of 
fact  are  reliabh'  made  and  the  appropriate  Federal  standards  applied, 
then  we  can  dispose  of  that  case  without  an  evidentiary  hearing. 
But  we  will  get  it  and  we  v/ill  have  to  wi'ite  an  opinion. 

Mr.  Westphal.  One  further  question  now  on  that  point.  To 
what  extent  does  the  State  of  ^lissouri  provide  attorneys  for  indigent 
defendants  and  indigent  prisoners  both  at  the  trial  stage  and  the 
appellate  or  postconviction  remedy  stage? 

Judge  Becker.  Until  this  year  or  late  last  year — I  think  it  was 
early  this  j^ear — they  followed  the  old  common  law  system  of  appoint- 
ments, except  for  public  defender  organizations  which  were  either 
initiated  by  foundation  grants  in  limited  areas,  or  had  been  formed 
as  community  service  organizations,  in  St.  Louis  and  Kansas  Cit}', 
b}^  the  action  of  the  bar  and  the  community  resom'ces. 

Now  we  have  a  State  public  defender  system.  It  came  about  because 
Chief  Justice  Finch  wTote  an  opinion  that  the  State  was  obligated 
to  pay  the  lawyers  that  had  been  appointed.  They  had  been  serving 
without  compensation  and  as  a  result  of  that,  the  legislature  was 
persuaded  to  set  up  a  State  public  defender  program.  So  we  are 
just  starting  on  a  statewide  defender  system  in  which  indigent  de- 
fendants in  criminal  cases  will  be  provided  with  counsel  both  at  the 
trial  court  and  in  the  appellate  courts. 
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!Mr.  Westphal.  And  these  will  be  full-time  salaried  public  defenders? 

Judge  Becker.  Yes. 

Mr.  Westphal.  That  is  quite  similar  to  what  the  situation  has  been 
in  Minnesota  and  I  am  convinced,  after  hearing  Judge  Devitt,  that 
that  is  an  essential  mgredient,  plus  the  effort  given  by  Chief  Justices 
like  Justice  Knutson  and  Justice  Finch  to  this  problem.  This  is  one  of 
the  essential  ingredients  in  letting  the  State  handle  its  own  problems 
and  cutting  down  the  Federal  burden. 

Judge  Becker.  Well,  of  course,  we  have  always  favored  that,  but 
it  has  been  rather  difficult  in  light  of  the  opinions  of  the  Supreme 
Court  of  the  United  States. 

Now,  let  us  take  the  Missouri  situation.  We  are  not  going  to  get 
the  relief  that  Minnesota  has  in  one  respect.  A  great  part  of  our 
prisioner  petition  filing  is  related  to  conditions  of  confinement  rather 
than  to  convictions,  and  so  we  are  still  going  to  get  those  cases.  The 
Supreme  Court  said  that  we  must  take  them.  We  mvist  process  them. 
We  must  hear  them.  They  need  not  resort  to  any  State  remedies  before 
proceeding  in  the  section  1983  civil  rights  case.  So  we  will  not  get 
the  relief  from  that,  but  I  hope  that  your  estimate  is  correct  and  that 
the  public  defender  system  plus  the  program  Chief  Justice  Finch  has 
outlined  will  reduce  the  filings  of  Federal  habeas  corpus  to  invalidate 
convictions  in  State  courts. 

I  think  maybe  there  is  something  in  the  water  in  Missouri  they  do 
not  have  in  Minnesota  that  provokes  the  prisoners  to  resort  to  our 
courts  so  frequentl}^.  Our  court  will  not — the  Missouri  courts  generally 
speaking,  will  not  process  complaints  about  conditions  of  confinement. 
We  get  them.  At  least  the  Supreme  Court  of  the  United  States  said 
they  would  not  and  held  that  v.e  must  take  them. 

Mr.  Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  Burdick.  I  have  another  question,  Judge. 

Judge  Becker.  Yes,  sir.  Senator. 

Senator  Burdick.  This  committee  has  also  been  active  in  exploring 
the  advisability  of  abolishing  three-judge  courts.  The  testimony  shows 
that  a  great  deal  of  time  is  taken  up  just  in  gettmg  three  judges  in 
three  different  areas  together — loss  in  time  of  travel,  lost  days — and 
we  could  just  as  well  abolish  the  three-judge  courts. 

If  this  Congress  sees  fit  in  this  session  to  abolish  three-judge  courts, 
as  I  hope  it  will,  would  that  not  give  you  some  further  relief? 

Judge  Becker.  It  would  give  us  some  relief  of  some  substance.  It 
would  also  give  the  court  of  appeals  a  little  relief  because  they  have 
to  send  a  judge  down  to  sit  with  us. 

Generally  speaking,  I  think  the  situation  which  caused  Congress 
to  provide  for  the  three-judge  courts  long  ago  is  no  longer  existing. 
We  were  having  trouble  with  Federal  judges  declaring  State  statutes 
unconstitutional  and  thwarting  State  programs  which  resulted  in  the 
three-judge  court.  I  do  not  think  we  have  that  condition  any  more. 
I  think  the  Federal  court  has  got  all  the  business  they  can  handle  and 
some  more,  too.  Thej"  are  not  looking  for  any  more. 

Senator  Burdick.  Thank  you.  Judge 

Judge  Becker.  Thank  you. 

Senator  Burdick  [continuing].  For  your  contribution  this  morning. 

At  this  time  Administrative  Office  exhibits  1  and  2,  and  Com- 
mittee exhibits  1,  2,  and  3  will  be  made  a  part  of  the  record. 

[The  documents  referred  to  follow:] 
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Committee  Exhibit  3 
Missouri,  Western 


Judicial  Service  Given  and  Received  (c 


ontinued) 


Year 


Name 


Given 


Rec'd 


Day; 


1968 


1969 


1970 


1971 


1972 


Hunter. 
Becker. 

Becker, 
Hunter. 


Duncan , 
Duncan , 
Hunter. 


Duncan. 
Duncan. 
Urbom.  . 
Hunter. 


Duncan. 
Hunter. 
Urbom . . 
Hunter. 


P.R. 
Ill  (N) 

111  (N) 
N.Y.  (E) 

Ark  (E) 
Cal.(C) 

Neb. 

Gal  (C) 
Fla  (M) 


8th  Cir. 

Fla  (M) 
P.R. 


8th  Cir. 


Neb. 


Neb. 


28 
3 

4 
19 

II 
1 
2 

1 

69 

7 

5 

73 

■34 

6 

5 
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Senator  Burdick.  The  committee  will  be  in  recess  until  February  6, 
[Whereupon,  at  12:33  p.m.,  the  committee  was  recessed,  to  recon- 
vene on  Tuesday,  February  6,  1973.] 


DISTRICT  COURT  JUDGESHIPS 


TUESDAY,   FEBRUARY  6,   1973 

United  States  Senate, 
Subcommittee  on  Improvements  in 

Judicial  ^Machinery  of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:50  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director;  and  Miss  Kathryn  ]\I.  Coulter,  chief  clerk. 

Senator  Burdick.  Today  the  subcommittee  resumes  its  hearings 
on  the  omnibus  judgeship  requests  of  the  Judicial  Conference  as 
contained  in  S.  597.  The  procedure  being  followed  b}^  the  subcom- 
mittee involves  a  detailed  analysis  of  all  the  factors  bearing  upon 
the  workload  and  efficiency  of  each  of  the  judicial  districts  involved 
in  this  rec^uest. 

Today  we  are  privileged  to  hear  from  the  chief  judges  of  the  tliree 
judicial  districts  in  Alabama. 

We  will  hear  ffi-st  from  Judge  Frank  jNlcFadden,  Chief  Judge  of 
the  Northern  District  of  Alabama,  whose  preparecl  statement  will 
now  be  made  part  of  the  record. 

Prepared  Statement  of  Judge  Frank  H.  McFadden  Before  the  Subcommittee 
ON  Improvements  in  Judicial  Machinery  of  the  U.S.  Senate 

The  central  point  I  shall  endeavor  to  make  is  that  the  increasing  caseload  of 
this  court,  both  in  numbers  and  in  complexity,  clearly  dictate  the  need  for  ad- 
ditional judge  power  if  the  public  is  to  be  adequately  served  by  the  court. 

Attached  hereto  is  a  tabulation  of  the  cases  filed  during  each  of  the  fiscal  years 
since  1969  and  the  cases  pending  at  the  end  of  each  year. 

It  will  be  seen  from  these  figures  that  the  filings  and  pending  cases  have  steadily 
increased.  This  increase  in  backlog  has  occured  despite  the  addition  of  a  judgeship 
in  late  1970  and  the  continued  service  of  a  senior  judge.  The  statistical  data  does 
not  in  and  of  itself  tell  the  entire  story  because  the  cases  have  increased  in  com- 
plexity. This  increased  complexity  is  illustrated  by  the  fact  that  there  are  pending 
before  the  court  now  87  title  VII  cases  and  4.5  Securities  Act  cases,  most  of  which 
tend  to  be  major  litigation  and  involve  time  consuming  pretrial  and  trial  attention. 
Recent  complex  civil  trials  in  this  court  have  been  length}^,  lasting  from  two  to 
twelve  weeks.  There  is  an  increase  in  antitrust  litigation  and  recently  some  30 
antitrust  cases  have  been  consolidated  in  this  court  by  the  Judicial  Panel  on 
Multi-district  Litigation  under  the  authority  of  28  U.S.C.  §1407.  It  is  anticipated 
that  the  liabiUty  issue  alone  will  require  at  least  6  weeks  to  try. 

We  see  increasing  evidence  of  a  rapid  expansion  of  civil  actions  involving 
ecological  problems.  The  vast  acreage  of  impounded  water  in  this  district  and  the 
presence  of  substantial  heavy  industry  indicate  expanding  litigation  in  this  area  in 
the    immediate    future. 

(159) 
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The  court  is  also  faced  with  a  continuing  problem  of  monitoring  most  of  the 
■public  school  systems  in  the  district  under  the  desegregation  orders  of  the  court. 

It  is  ni}-  opinion  therefore  that  additional  judge  power  is  necessary  to  enable  the 
court  to  carry  out  its  function  expeditiouslj'. 

U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  ALABAMA 


Fiscal  year 


Filed  Pending 


Civil  filings  and  cases  pending: 

1969.... 

1970 

1971 _. 

1972 

Civil  cases  filed  from  July  1972-73;  662. 
Current  civil  cases  pending,  Jan.  1,  1973;  1,046. 


838  683 

901  783 

1,095  963 

1, 197  991 


Fiscal  year 


Cases  Defendant 

Filed  pending  pending 


Criminal  filings  and  cases  pending: 

1969 413  88  113 

1970 358  114  156 

1971... 382  121  171 

1972 ._ 432  177  277 

Asof  Jan.  31,  1973: 

Cases  filed _ 246 

Cases  pending 212 

Defendants  pending 238 

STATEMENT  OF  CHIEF  JUDGE  FRANK  H.  McFADDEN,  NORTHEEN 

DISTRICT  OF  ALABAMA 


Judge  McFadden.  Well,  what  I  have  said,  sir,  in  that  written 
statement  is  that  in  ni}^  judgment  the  increase  both  in  numbers  and 
complexity  of  cases  in  our  court  dictates  the  needfor  additional  judge 
power.  I  have  set  forth  as  an  exhibit  to  the  statement  the  case  filings 
and  cases,  pending  for  the  4  fiscal  years  preceding;  that  is  1969,  1970, 
and  1971  and  1972,  both  civil  and  criminal.  The  jDending  caseload 
has  steadil}''  increased,  and  this  has  been  despite  the  fact  that  in  late 
1970  we  acquired  an  additional  judge  under  the  1969  Omnibus  bill; 
and  despite  the  fact  that  Judge  Grooms,  who  retired  in  1969,  contin- 
ued to  be  active. 

I  did  not  state  in  the  statement,  because  I  had  some  reluctance  to 
put  self-serving  statements  in  the  written  statement,  but  the  judges 
of  this  court,  in  my  judgment,  have  been  diligent  in  the  discharge  of 
their  duties,  and  as  then  Chief  Judge  Lynn  wrote  in  1969,  he  had 
been  spending  an  average  of  60  hours  a  week  in  the  courtroom  or  in 
his  office.  I  would  think  that  that  figure  is  close  to  correct  now,  and 
this  does  not  include  the  outside  reading  which  we  think  we  need  to 
do  in  order  to  keep  current  with  the  decisions  of  our  court  of  appeals 
and  the  Supreme  Court  of  the  United  States. 

We  take  staggered  vacations.  The  court  is  open  12  months  of  the 
year.  We  hold  court  in  eight  places  in  our  district. 

We  see  an  increase  in  class  actions  both  in  the  civil  rights  field  and 
in  the  securities  field  and  the  antitrust  field.  We  have  pending  in  our 
court  now,  as  of  June  30  of  last  year,  161  class  actions.  These  generally 
are  not  minor  law  suits.  Eighty-seven  of  them  are  title  VII  lawsuits; 
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45  of  them  are  Securities  Act  cases.  The  ecolog}"  problems  which  are 
coming  to  the  forefront  in  the  Federal  courts  show  an  increase  in 
our  courts.  We  have  a  large  acreage  of  impounded  water  in  our  dis- 
trict. We  have  a  lot  of  heavy  industries.  We  have  a  lot  of  ecology  cases. 

We  think  if  the  public's  needs  are  to  be  met  adequately,  we  will 
need  additional  judge  power  in  the  immediate  future,  and  that  is 
essentially  what  I  have  said  in  the  written  statement,  Senator. 

Senator  Burdick.  Judge,  your  district  received  an  additional  judge- 
ship in  1970,  as  you  just  stated. 

Judge  McFadden.  Yes,  sir. 

Senator  Burdick.  When  j^ou  went  from  three  to  j^our  present  four 
judges,  while  your  new  filings  per  judge  reached  400  in  1972,  the  pro- 
jections made  by  the  Administrative  Offi.ce  for  1976  would  show  a 
caseload  of  only  405  cases  per  judge  in  1976,  which  is  about  the  same 
as  the  caseload  you  now  carr}^  Are  there  any  particular  reasons  why 
the  new  filings  increased  in  either  of  the  last  2  years? 

Judge  jMcFadden.  Is  there  any  reason  w^hy  the  new  filings  have 
increased?  Well,  I  think  there  might  be  man}'"  reasons.  I  think  more 
awareness  of  civil  rights  problems  have  caused  an  increase.  I  think  the 
ecology  problems,  which  we  are  all  familiar  with,  have  caused  an 
increase.  M}^  own  reaction  is  that  people  are  generall}^  more  litigious 
than  they  have  been.  We  find  more  commercial  litigation.  This  is  a 
personal  reaction,  and  I  do  not  have  figures  to  back  this  up. 

Senator  Burdick.  Your  private  contract  cases  increased  from  171 
in  1970  to  260  in  1972,  an  increase  of  89  cases.  Is  there  any  explanation 
for  this  that  you  can  think  of? 

Judge  McFaddex.  I  have  no  explanation  except  just  general 
conditions. 

Senator  Burdick.  Your  habeas  corpus  cases  went  from  65  in  1970 
to  114  in  1972,  an  increase  of  49  cases.  Now,  Judge,  based  upon  the 
testimony  we  received  from  other  districts  in  previous  da3^s,  we  find 
that  it  has  been  a  practice  with  most  district  judges  to  use  magistrates 
for  processing  of  these  prisoner  petitions.  What  is  your  practice? 

Judge  McFadden.  We  use  the  magistrate. 

Senator  Burdick.  And  they  make  the  recommendations? 

Judge  McFadden.  The}^  make  a  recommendation  to  the  court,  and 
one  of  the  things  that  does  not  show  on  the  tabulation  for  our  district 
is  that  now  we  use  a  magistrate  or  have  begun  to  use  a  magistrate  in 
arraignments.  Our  magistrate  is  in  the  process  of  holding  arraignments 
at  the  present  time.  And  I  believe  the  tabulation  on  the  magistrate 
activities,  which  has  been  jn-epared  by  j'our  committee,  shows  no 
arraignment  by  the  magistrate,  and  this  had  been  true  in  the  past,  but 
it  is  not  now. 

Senator  Burdick.  You  have  one  full-time  magistrate.  When  did  he 
become  active? 

Judge  McFadden.  Immediately  after  the  authorization.  Senator. 
The  exact  date  escapes  me,  but  I  think  it's  probably  been  a  ye&v  and  a 
half,  something  of  that  sort. 

Senator  Burdick.  Well,  you  do  have  this  full-time  magistrate.  I 
believe  he  is  at  Birmingham? 

Judge  McFadden.  Yes,  sir. 


162 

Senator  Burdick.  Your  magistrates  do  not  conduct  any  pretrial 
conferences  in  either  civil  or  criminal  cases? 

Judge  ]\IcFaddex.  They  have  not  been,  no.  The  full-time  magis- 
trate has  been  holding  some  pretrial  conferences  in  criminal  cases. 
The  exact  extent  of  it  I  cannot  inform  j'ou. 

Senator  Burdick.  According  to  the  record,  vou  reported  none  in 
1972. 

Judge  McFadden.  I  think  that  is  probably  correct,  sir,  for  the 
fiscal  year  1972,  or  is  that  a  calendar  year? 

Mr.  Westphal.  Fiscal. 

Judge  McFadden.  I  think  that  is  probably  correct,  but  I  do  know 
he  conducted  pretrial  conferences  in  a  major  criminal  case  which  is 
now  in  progress.  It  is  on  trial  now  before  Judge  Allgood,  and  I  do 
know  the  magistrate  conducted  the  pretrial  conferences  in  that  case. 
He  has  not  conducted  any  civil  pretrial  conferences  to  my  knowledge. 
He  has  been  used  for  pretrial  matters  concerning  discovery  in  civil 
cases,  because  I  have  made  tho^e  appointments  myself. 

Senator  Burdick.  According  to  the  record  we  received  from  the 
Administrative  Office,  each  of  your  judges  averaged  303  pretrial 
conferences  last  year.  Perhaps  you  answered  this  in  part;  but  isn't  it 
a  fact  that  the  magistrate  could  take  over  some  of  this? 

Judge  McFadden.  He  could.  I  think  at  least  conceptually.  I  think 
there  is  a  problem  in  his  doing  so.  The  pretrial  conference,  in  my 
judgment,  is  one  of  the  best  vehicles  for  the  judge  to  become  acquainted 
with  litigation.  We  operate  essentially  on  individual  calendars;  that 
is,  a  case  is  assigned  to  a  judge  and  stays  with  that  judge  until  it  is 
terminated.  And  I  believe  the  best  thinking  now  is  that  this  is  the  most 
efficient  way  to  handle  cases.  If  the  magistrate  were  to  do  the  pretrial 
conference,  the  judge,  in  the  event  of  motions,  would  have  to  become 
acquainted  with  the  file,  or  at  the  time  of  trial.  Now,  I  think  in  many 
of  what  I  would  call  run-of-the-mill,  run-of-the-mine  cases,  he  could 
do  so,  but  in  any  litigation  mvolving  any  complexity,  I  think  it  would 
be 

Senator  Burdick.  Excuse  me,  judge. 

Judge  McFadden.  Certainly, 

[Short  pause.] 

Senator  Burdick.  I  am  sorry  for  the  interruption. 

Judge  AIcFadden.  Not  at  alL 

Senator  Burdick.  Did  you  finish  your  thoughts? 

Judge  McFadden.  Not  quite.  I  think  in  the  run-of-the-mill  or  the 
run-of-the-mine  case,  as  we  might  call  these  simple  personal  injury 
cases,  the  magistrate  might  well  hold  the  pretrial  conference.  But,  in 
most  litigation  I  would  think  it  would  be  an  inefficient  practice,  be- 
cause I  think  the  most  efficient  handling  of  litigation  is  obtained  when 
a  matter  is  assigned  to  a  judge  upon  filing,  or  immediately  thereafter 
and  stays  with  that  judge  until  it  is  terminated.  He  becomes  totalh' 
familiar  with  it  and  does  not  have  to  be  reeducated  each  time  the 
matter  is  brought  to  his  attention. 

Senator  Burdick.  How  about  other  preliminary  matters  like 
setting  a  summary  judgment,  or  taking  a  plea?  Could  a  magistrate 
do  those? 
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Judge  McFadden.  The  magistrate  can  take  a  not  guilty  plea,  and, 
of  course,  does  on  the  arraignment  dockets.  He  is  forbidden  by  law, 
as  I  understand  it,  to  take  a  guilt}^  plea,  and  I  think  the  law  could 
probably  be  changed.  Wliether  that  would  be  a  wise  policy  or  not  I 
would  leaA'e  to  the  Congress.  I  have  some  thoughts  on  the  matter. 

Senator  Burdick.  I  am  just  trying  to  think  of  all  of  the  things  a 
magistrate  might  do  to  ease  your  work.  That  was  the  basis  for  passing 
the  law  in  the  first  place. 

Judge  McFaddex.  Well,  I  do  not  think  there  is  any  doubt  that  he 
has  eased  our  work,  and  I  do  not  suggest  that  we  have  necessarily 
gone  to  the  outer  limits  of  the  use  of  him,  except  that  we  have  kept 
him  bus}'.  He  has  not  been  idle.  We  think  we  are  making  as  good  use  of 
him  now  as  we  can,  but  we  will  continually  review  that  matter  both 
with  the  magistrate  and  with  ourselves  in  order  to  use  him  fully.  But, 
there  are  certain  things  which  by  law  onh^  a  district  judge  can  do,  and 
it  is  these  matters  which  keep  us  from  handling  the  public's  work  as 
expeditiously  as  I  think  it  should  be  handled,  and  keep  us  from 
devoting  the  time,  the  personal  time,  to  matters  which  I  think  are 
desirable. 

We  have  to  depend  on  staff  work  at  times  when  it  would  be  pref- 
erable to  give  it  our  personal  attention.  We  are  behind  in  our  work. 
Our  statistical  record  is  not  bad,  but  we  are  nevertheless  continually 
1)ehind,  and  we  are  continually  pressing  to  keep  the  public's  affairs 
taken  care  of,  and  our  duties  discharged. 

Senator  Burdick.  You  seem  to  have  a  very  litigious  bar  in  3'our 
district,  because  only  69  percent  or  less  of  your  civil  cases  are  settled 
without  a  trial.  Also,  I  was  told  that  of  1,21.3  pretrial  conferences, 
only  168  civil  cases  were  settled  at  or  after  pretrial.  As  a  result,  your 
judges  tried  a  total  of  363  civil  cases  last  year.  This  is  the  liighest 
percentage  of  cases  tried,  and  the  lowest  percentage  of  settlements  in 
the  whole  United  States.  What  explanation  do  you  have  for  this? 
Do  they  like  to  fight? 

Judge  McFadden.  Some  of  them  do,  yes,  sir.  Some  of  those  are 
settlements  after  trial  is  commenced,  after  the  jtiry  is  selected,  and 
statistically  it  is  a  trial.  We  are  still  a  common  law  pleading  State. 

Senator  Burdick.  After  the  jury  is  drawn  and  settled,  that  is  a 
trial? 

Judge  McFaddex.  I  think  statistically.  I  will  ask  the  administrative 
office  about  that.  And  I  think  that  statistic  to  some  degree  is  misleading 
because  I  do  not  represent  to  you  that  those  figures  constitute  com- 
pleted trials  with  a  jur}'  verdict  in  each  case,  but  under  our  State 
practice  which  is  still  a  common  law  pleading  State,  and  will  be 
until  this  3^ear,  the  pleadings  are  generalh^  not  settled  until  the  day  of 
trial.  And  the  law^'ers  are  accustomed  to  settling  cases  the  day  of  the 
trial,  and  despite  our  efforts  at  settlements  at  pretrial  conferences, 
we  have  been  unable  to  reeducate  the  entire  bar.  And  I  have  had 
heated  discussions  with  other  judges  from  other  parts  of  the  coimtry 
on  this  subject.  I  do  not  think  that  the  pretrial  conference  is  the 
settlement  vehicle  which  other  judges  seem  to  think  that  it  is.  This 
may  in  part  be  due  to  the  way  our  ov»'n  bar  has  been  conditioned  over 
the  last  1  00  years.  We  get  most  of  the  settlements  after  the  cases  are 
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set  for  trial.  And  those  are  the  only  explanations  I  have,  Senator 
Burdick. 

Senator  Burdick.  In  other  words,  they  do  not  settle  until  the  jury 
is  called? 

Judge  McFadden.  My  expression  on  it  is  they  do  not  settle  until 
they  look  the  jury  in  the  eye,  and  they  are  up,  what  we  call  in  the 
country,  in  Alabama,  up  to  the  lick  log. 

Senator  Burdick.  The  staff  will  ask  you  some  questions. 

Judge  McFadden.  Yes,  sir. 

Mr.  Westphal.  In  that  connection.  Judge  McFadden,  I  notice 
that  you  have  a  high  number  of  diversity  motor  vehicle  cases  in  your 
district.  In  1972  the  figure  was  something  like  211  diversity  motor 
veliicle  cases.  In  addition,  you  have  a  lot  of  other  diversity  tort  cases 
of  one  kind  or  another.  How  many  of  those  go  to  trial,  about  the  same 
percentage? 

Judge  McFadden.  No,  I  would  think  a  less  percentage. 

Mr.  Westphal.  Do  j^ou  find  that  in  those  cases  you  attain  settle- 
ments after  the  jury  is  picked,  and  some  testimony  taken? 

Judge  McFadden.  Yes,  sir.  And  we  have  some  defense  lawyers 
who,  as  a  matter  of  practice,  settle  cases,  motor  vehicle  cases,  after 
they  have  heard  the  plaintift*'s  evidence. 

Mr.  Westphal.  Well,  some  of  them  .  .  .  are  you  famihar  with  the 
term  per  diem  hunter? 

Judge  jNIcFadden.  Yes,  sir,  not  in  exactly  those  terms,  but  I  un- 
derstand what  you  mean. 

Mr.  Westphal.  Do  you  think  that  you  have,  among  your  insurance 
defense  bar,  some  so-called  per  diem  hunters? 

Judge  McFadden.  I  would  not  be  surprised,  sir.  It  is  a  pretty 
serious  charge,  but  I  have  suspected  this. 

Mr.  Westphal.  Well,  the  statistics  show  only  60  and  67,  and  I 
think  last  year,  69  percent  settlements  in  your  civil  cases,  which 
means  that  you  are  trying  31  percent  of  your  civil  cases  as  compared 
to  a  national  average  of  only  9  percent  for  all  districts.  This  is  an  ex- 
treme variation  from  the  national  average,  and  would  lead  one  to 
think  that  this  practice  of  your  local  bar  of  not  settling  cases  until 
after  a  jury  is  picked  is  wasting  your  judges'  time,  in  the  sense  that 
you  have  to  go  on  a  bench,  and  empanel  a  jury,  and  hear  testimony 
before  these  cases  are  settled.  I  think  you  would  agree  that  that  is 
a  waste  of  time? 

Judge  jNIcFadden.  Yes,  sir,  I  do  agi'ee. 

Mr.  Westphal.  With  all  of  the  pretrial  activities,  some  1,213  pre- 
trials by  the  four  judges  on  your  bench,  you  get  a  small  percentage 
of  settlements  as  a  result  of  pretrial.  Yet  you  happen  to  feel  that 
the  thing  that  makes  them  reall}^  settle  is  when  they  stare  the  jury 
in  the  eye? 

Judge  McFadden.  We  try  at  pretrials,  we  pretry  the  cases  fully 
and  not  perfunctorily. 

Mr.  Westphal.  To  what  extent  do  you,  in  pretrial,  attempt  to 
explore  the  possibilities  of  settlement? 

Judge  McFadden.  As  fully  as  we  can.  We,  at  least  I  do,  and  it  is 
my  understanding  the  other  judges  do,  interrogate  both  sides  about 
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settlement.  The}"  sometimes  indicate  the  possibhty  of  settlement, 
but  they  do  not  have  the  authority,  and  I  know  of  no  wa}-  to  direct  a 
lawyer  to  settle  a  lawsuit  when  he  informs  me  that  he  is  without 
authority  from  his  client  to  do  so. 

Mr.  Westphal.  How  far  in  advance  of  the  actual  trial  date  are 
these  pretrials  held? 

Judge  McFadden.  From  3  to  6  weeks,  sometimes  longer  because  of 
our  necessity  for  going  out  of  Birmingham  to  hold  trials.  But, 
generally  from  3  to  6  weeks. 

]Mr.  Westphal.  Have  you  attempted  to  use  the  devise  of  requiring 
that  each  insurance  defense  counsel  bring  with  him  a  claim  represen- 
tative or  msurance  representative  who  does  possess  full  authorit}'  to 
setttle  the  law  suit? 

Judge  ]\IcFaddex.  We  have  not  tried  that  device,  sir. 

Air.  Westphal.  I  think  that  that  is  something  you  might  give 
some  consideration  to.  If  counsel  are  using,  as  an  excuse  at  pretrial, 
the  fact  that  tlie}^  do  not  have  sufficient  authorit}^  to  settle  that  case, 
then  the  onl}^  way  to  overcome  that  is  to  rec^uire  the  insurance  defense 
representative,  the  claim  agent,  or  whatever  the  man's  title  is,  to 
accompany  his  defense  counsel  to  the  pretrial  conference.  That  some- 
times gives  the  judge  some  additional  opportunity  to  exhaust  settle- 
ment opportunities  at  pretrial.  To  the  extent  that  there  are  any 
so-called  per  diem  hunters,  I  think  that  is  a  particular  abuse  of  the 
judicial  process  that  everyone  should  be  on  guard  against. 

Judge  McFaddex.  Let  me  say,  Mr.  Westphal,  I  have  suspected 
that  on  occasion,  lawyers  were  building  fees,  but  I  do  not  mean  to 
suggest  that  it  is  a  prevalent  practice  of  our  bar.  I  believe  most  of  our 
defense  lawyers  settle  the  cases  as  promptly  as  they  can  A\ithm  their 
authorization,  because  they  are  bus}',  and  have  plenty  of  work  to  do, 
the}'  do  not  need  to  build  fees.  They  have  an  active  practice  which  is 
producing  adequate  income  for  them. 

Mr.  Westphal.  Judge,  I  mean  no  allegations  that  you  have  a  large 
number  of  per  diem  hunters.  All  I  am  suggesting  is  that  in  almost 
every  bar  throughout  the  country  there  are  these  types  that  we  refer 
to  as  per  diem  hunters,  and  they  can  be  handled,  once  you  recognize 
them,  by  putting  pressure  on  them,  b}-^  insisting  that  some  member  of 
their  firm  tries  that  case  on  the  day  that  it  is  set,  even  though  they 
themselves  may  be  occupied  in  State  court  in  trial.  You  can  put 
enough  pressure  upon  a  lawyer  or  a  law  firm  to  make  sure  that  he 
thinks  twice  about  occupying  the  time  of  the  court  to  build  all  or  part 
of  a  day's  per  diem  by  settling  cases  only  after  a  jury  is  selected. 

Judge  McFadden.  Well,  let  me  say  that  I  think,  if  we  could  increase 
the  professional  standards  of  the  bar  *  *  *  and  I  speak  of  my  own 
house  because  I  am  still  a  lawyer  *  *  *  if  we  could  increase  the  pro- 
fessional standards  of  the  bar,  both  in  legal  competence  and  in  pro- 
fessional attitudes,  we  could  vastly  improve  the  judicial  machinery 
at  all  levels  in  this  country.  I  am  sure  ever}'  judge  who  has  ever  pre- 
sided over  any  number  of  cases  becomes  quickly  aware  of  the  fact 
that  the  same  piece  of  litigation  can  be  disposed  of  very  rapidly 
\^ith  two  experienced  lawyers  who  go  about  it  in  a  workmanlike 
manner,  and  can  be  dragged  out  by  incompetence.  And  I  do  not  know 
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how  the  judiciary  can  correct  that  except  to  require  hio-h  standards 
within  each  courtroom.  The  bar  at  large  has  a  role  to  play  in  this,  if 
it  can  be  implemerted. 

Mr.  Westphal.  I  would  agree  with  you,  Judge. 

You  mentioned  one  other  point  that  enters  into  this  situation  as 
to  whj^  you  have  such  a  low  percentage  of  settlements.  I  think  we 
all  recognize,  or  an^^one  who  has  done  any  trial  work  recognizes, 
that  laAvyers,  by  and  large,  do  not  get  around  to  the  business  of  settling 
lawsiuts  until  they  are  under  the  gun,  so  to  speak. 

Judge  McFadden.  Yes,  sir. 

Mr.  Westphal.  And  I  think  all  of  us,  throughout  the  country^ 
have  followed  the  practice  of  having  most  of  our  settlements  occur 
at  the  courthouse  steps,  so  to  speak.  Now,  with  the  rules  of  civil  pro- 
cedure, which  I  still  refer  to  as  the  new  rules  of  civil  procedure,  there 
is  this  vehicle  of  the  pretrial  conference  as  a  means  of  advancing  the 
courthouse  steps. 

Now,  you  mentioned  that  your  pretrial  conferences  generally  are 
held  somewhere  between  3  and  G  weeks  prior  to  the  date  of  trial. 
Have  you  given  any  thought  to  making  a  concerted  effort  to  change 
that  type  of  pretrial  practice  by,  for  example,  announcing  to  the  bar 
that  pretrial  conferences  will  be  held  in  a  concentrated  2-  or  3-day 
period  prior  to  the  commencement  of  each  trial  term,  and  indicating 
that  they  should  at  that  time  be  prepared  to  serioush'  reach  a  settle- 
ment question? 

Judge  McFadden,  Well,  we  do  this  in  this  sense  *  *  *  we  still 
hold,  in  effect,  terms  of  civil  court  in  eight  locations.  We  hold  the  pre- 
trial conferences  for  the  cases  to  be  tried  at  a  particular  time  and 
place  in  a  concentrated  week,  or  a  2  or  3  day  period,  depending  on 
the  docket,  from  3  to  6  Aveeks  before  that  term  of  court  is  held.  For 
example,  we  will  hold  civil  jury  trials  in  Birmingham  for  a  full  4-week 
period,  commencing  the  5th  of  March.  The  pretrials  for  that  term  of 
court  are  in  progress  now  by  three  judges,  and  our  standing  orders 
are  for  lawyers  to  come  prepared  to  discuss  the  case  in  minute  detail, 
and  with  the  authorit}^  to  dispose  of  all  matters  which  can  be  dis- 
posed of.  But,  if  the  laAwers  tell  us  that  the  clients  have  not  authorized 
them  to  make  a  settlement  in  the  case,  we  urge  them  to  get  that 
authority  and  to  report  back  to  us,  and  I  sometimes  put  deadlines 
prior  to  trial  date  in  which  thej^  are  to  report  to  me.  But,  I  have  not 
yet  found  a  vehicle  in  which  I  can  make  a  lawyer  settle  a  lawsuit  if 
he  looks  me  in  the  face  and  says  he  lacks  authority. 

But  we  certainly  have  no  closed  minds  on  procedures. 

Mr.  Westphal.  Well,  all  I  was  suggesting,  Judge,  was  that,  when 
3^ou  hold  pretrial  conferences  3  to  6  weeks  in  advance  of  the  trial 
date,  counsel  generally  know  that  they  really  do  not  have  to  face  the 
settlement  question  at  that  pretrial  conference,  because  they  have 
another  3  to  6  weeks  before  they  have  to  reach  that  hard  decision. 
And  if  you  are — if  the  great  effort  of  j^our  judges  in  holding 
these  pretrial  conferences  were  expended  a  day  or  two  before  you 
start  your  trial,  rather  than  3-to-6  weeks  beforehand,  you  might  find 
that  a  lot  more  of  those  cases  would  settle  without  the  necessity  of 
your  actually  mounting  a  bench  and  impaneling  jurors  and  hearing 
the  first  witness,  and  so  forth. 
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Judge  ATcFadden.  Well,  I  tliink  that  would  necessitate  a  second 
pretrial  conference.  I  do  not  think  that  you  could  eliminate  the  one 
3  to  6  weeks,  or  some  such  period,  earlier,  because  I  think  there  are 
matters  which  customarily  need  to  be  resolved  by  a  judge  longer 
than  2  or  3  days  before  the  trial.  And  I  understand  some  judges  do 
use  this  procedure,  a  second  pretrial  conference  immediately  before 
trial,  and  I  would  think  that  it  might  work. 

Mr.  Westphal.  In  any  event,  I  think  you  recognize  that  the  fact 
that  you  get  such  a  small  percentage  of  settlements  without  having 
to  actually  get  to  the  bench  is  one  thing  that  does  occup}^-  a  lot  of  the 
bench  time  of  your  judges  in  your  district. 

Judge  McFadden.  Yes,  sir,  but  if  you  put  us  to  the  national 
average,  in  my  judgment,  it  would  not  alleviate  our  problem. 

]Mr.  Westphal.  Well,  it  should;  it  should  free  more  of  your  bench 
time. 

Judge  McFadden.  It  does. 

Mr.  Westphal.  For  other  activities. 

Judge  McFadden.  Yes;  it  would.  But  I  do  not  think  it  is  the 
whole  answer. 

Mr.  Westphal.  Noav,  on  your  magistrate  situation,  I  notice 
from  the  statistics  that  we  compiled  from  last  year's  figures  that  most 
of  this  work  is  clone  by  your  full-time  magistrate  at  Birmingham;  is 
that  not  true? 

Judge  McFadden.  Yes,  sir,  except  these  traffic  offenses. 

Mr.  Westphal.  Yes. 

Judge  McFadden.  And  the  Redstone  Arsenal  is  in,  of  course, 
Huntsville,  and  we  have  a  part-time  magistrate  there  who  handles 
those.  He  is  on  half  salary,  I  believe. 

Mr.  Westphal.  Your  magistrate  reviewed  some  318  prisoner 
petitions  for  j^ou  last  year.  He  heard  60  motions  in  criminal  cases,  3 
motions  in  civil  cases.  He  was  designated  as  a  special  master  in  33 
cases,  and  I  assume  he  had  the  lion's  share  of  the  volume  of  arrest 
warrants,  search  warrants,  bail  hearings,  preliminary  examination  and 
removal  hearings? 

Judge  McFadden.  Yes,  sir,  except  I  do  not,  in  the  latter  case,  I 
do  not  know  how  the  full-time  magistrate  load  stacks  up  with  the 
other  six  part-time  ones  around  the  district  on  the  arrest  warrants 
and  bails. 

Mr.  Westphal.  It  might  be  that,  if  you  were  going  to  make  a 
change  in  your  method  of  handling  pretrial  conferences  in  order  to 
tr}^  to  induce  more  settlements  ^^■ithout  the  necessity  of  convening  a 
jury,  that  you  might  need  some  additional  magistrate  help  in  some 
form  in  order  to  employ  the  magistrate  in  the  holding  of  pretrial 
conferences  in  civil  cases. 

Judge  McFadden.  It  might  be,  sir.  Now,  I  do  not  mean  to  make  any 
excuses,  but  I  think  it  would  be  fair  to  say  that  I  have  occupied  this 
august  position  of  chief  judge  3  weeks,  and  I  suspect  I  will  learn  a 
little  as  I  go  along.  It  would  be  my  intention,  as  soon  as  the  new  judges 
are  appointed,  for  all  of  us  to  sit  do^^^l  and  review  the  entire  court 
procedures.  I  would  like  to  make  some  changes  in  the  way  we  conduct 
our  divisions'  business,  but  whether  these  are  feasible  or  not  I  do  not 
know.  But,  Me  will  review  the  entire  court  procedure. 
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Mr.  Westpahl.  Among  the  things  that  you  are  going  to  ^e^^ew, 
could  we  suggest  that  3^ou  review  a  possibihty  of  pretermitting  some 
of  your  places  of  holding  court?  As  you  have  pointed  out,  there  are 
eight  places  designated  by  statute  for  holding  court,  and  you  do,  in 
fact,  convene  court  and  hold  trials  in  all  eight  of  those  places.  And,  for 
example,  the  most  obvious  is  that  Decatur  is  40  miles  from  Huntsville 
on  pretty  good  roads. 

Judge  ]McFaddex.  Twent}^  miles. 

Mr.  Westphal.  Twenty  miles,  yes;  20  miles.  Is  there  any  reason 
wh}^  litigation  that  is  tried  in  Decatur  cannot  just  as  well  be  handled 
in  Huntsville? 

Judge  McFadden.  None,  because  there  are  two  courthouses  in  one 
division  place,  Huntsville  and  Decatur  bemg  in  the  same  division, 
and  we  alternately  hold  trials  in  one  or  the  other,  depending  on  how 
the  cases  are ;  that  is,  where  more  Decatur  lawyers  or  more  Huntsville 
lawyers  are  in  them,  or  the  personal  preference  of  the  judge.  But 
another  example  would  be  Jasper,  which  is  40  miles  from  Birmingham, 
and  the  docket  there  is  very  light.  The  problem  we  have  with  pre- 
termitting court  terms  is  that,  in  most  of  these  places,  except  for  the 
Decatur-Huntsville  division,  we  hold  court  there  once  a  3'ear,  and  if  we 
pretermit  a  term,  the  length  of  time  the  litigant  would  have  to  wait 
to  get  to  trial  would  be  inordinately  long. 

Mr.  Westphal.  Except  they  could  be  put  on  the  trial  calendar  at 
the  next  nearest  place  of  holding  court. 

Judge  ]\IcFadden.  Only  with  their  concurrence.  We  would  welcome 
a  rule  change  which  would  allow  the  judge  to  transfer  civil  cases  as 
we  now  have  in  the  criminal  cases,  but  we  do  not  have  a  civil  ride 
comparable  to  rule  18  of  the  criminal  rules.  We  do  hold  all  of  our 
criminal  trials,  except  in  isolated  cases,  either  in  Bhmingham  or  in 
Decatur,  which  is  in  the  Temiessee  Valley,  and  where  we  have  a  lot  of 
business  because  of  Florence,  Decatur,  Huntsville,  and  Gadsden.  But 
now  one  litigant  can  make  a  motion  to  transfer  the  case,  and  the  court 
can  do  it  for  good  cause,  but  the  court  cannot  do  it  on  its  own  motion, 
as  I  understand  the  rules,  cannot  make  that  decision. 

Mr.  Westphal.  Well,  perhaps  I  misunderstood  the  situation, 
because  there  are  several  districts  where  this  is,  in  fact,  being  done, 
where  the}-  have,  some  time  ago,  12,  15  years  ago,  pretermitted 
statutory  places  of  holding  court  and  have  entered  an  order  transferring 
the  cases  then  pending  in  that  division,  and  transferred  them  for 
trial  in  another  division,  the  next  nearest  one  geographically,  and  have 
entered  a  standing  order  that  all  cases  henceforth  be  filed  in  the  other 
division.  The  authority  is  section  140  of  title  28,  and,  where  appropri- 
ate, where  the  geographical  and  transportation  problems  are  not  too 
difficult,  this  has  a  good  effect  of  concentrating  judicial  activit\',  and 
at  least  saving  some  travel  time  on  the  part  of  the  judges  who  are 
othennse  bringing  the  court  to  the  litigants  all  around  the  district. 

Judge  McFadden.  You  are  suggesting  a  permanent  order  of 
pretermittance? 

Mr.  Westphal.  Yes. 

Judge  McFadden.   Under  the  statute  rather  than  under  the  rules? 

Mr.  Westphal.  Wliich  requires  you  to  initiate,  and  it  to  be 
approved  by  the  judicial  council  of  the  circuit,  and  in  turn  by  the 
judicial  conference,  I  believe.  All  I  am  suggesting  is  could  3^ou,  as  you 
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^evio^v  the  works  in  j'oiir  district,   take   that  possibility  into  con- 
sideration? 

Judge  McFaddex.  Yes,  sir. 

Mr.  Westphal.  According  to  the  schedule.  Judge  Grooms  is  the 
senior  judge  in  your  district.  Is  he  physically  active  now? 

Judge  McFadden.  Yes,  sir,  except  that  he  has  recently  been 
tapering  off.  Judge  Grooms  tried  about  a  year  ago  I  think  one  of  the 
longest  civil  cases  in  the  history  of  our  court,  a  Securities  Act  case 
that  lasted  some  12  or  more  weeks.  And  it  is  my  understanding  that 
he  does  not  M'ish  to  have  any  new  cases  assigned  to  him,  but  he  is 
retaining  cases  which  have  been  assigned  to  him,  and  he  is  retaining 
the  surveillance  of  several  of  the  school  sj^stems.  But  he  is  physically 
active  and  is  routinely  present  in  the  courthouse. 

Mr.  Westphal.  During  the  last  3  years,  with  the  exception  of 
2  da^^s  of  service  from  Judge  Thomas  of  the  southern  district  of 
Alabama,  the  judges  in  your  district  have  given  time  to  other  dis- 
tricts, both  the  middle  and  southern  districts  in  3^our  State,  as  w^ell 
as  Florida  southern,  New  York  southern  and  Georgia  southern. 
Is  there  any  explanation  of  how  you  were  able  to  give  an  excess  of 
judge  time  at  a  time  ^hen  your  caseload  was  rising? 

Judge  McFadden^  Well,  we  were  called  by  the  chief  judge  of  the 
southern  or  the  chief  judge  of  the  middle  in  each  of  those  cases, 
^nd  were  told  that  they  needed  some  help  in  a  particular  case.  In 
the  years  past,  the  judges  of  the  middle  and  the  southern  districts 
have  never  declined  a  request  from  our  court,  so  we  went.  Had  we 
done  it  on  a  cold,  calculated,  do-we-have-time  basis,  we  would  not 
have  gone.  I  do  not  know  the  details  of  these  cases,  but  sometimes 
these  matters  involved  situations  in  which  the  judge  did  not  want 
to  preside  for  one  reason  or  another  and  he  recused  himself. 

^Ir.  Westphal.  In  other  words,  some  of  these  visiting  assignments 
were  to  alleviate  a  disqualification  situation? 

Judge  McFadden.  Yes,  sir. 

Now,  on  the  southern  district  of  Georgia,  which  was  mine,  this 
•grew  out  of  a  time  -when  Judge  LawTence  was  there  by  himself.  He 
bad  a  large  district.  He  and  I  were  serving  on  a  committee  together, 
and  he  learned  through  that  that  I  had  planned  a  vacation  at  Hil- 
ton Head,  South  Carolina,  which  is  close  by,  and  he  asked  me  to 
lielp  him,  and  I  helped  Judge  La^^Tence  while  my  family  w^as  vaca- 
tioning in  Hilton  Head.  I  took  vacation  time  to  help  Judge  LawTence. 
The  southern  district  of  New  York  assignment  is  one  by  the  chief 
justice  to  me  under  1407  of  title  28  in  which  a  group  of  Securities 
Act  cases,  including  one  from  my  court,  were  transferred  to  New 
York.  I  was,  in  effect,  transferred  with  those  cases.  It  is  a  special 
situation,  and  at  times,  Mr.  Westphal,  I  regret  my  acceptance  of 
it,  because  it  does  take  an  amount  of  time. 

Mr.  Westphal.  In  those  situations  have  3^ou  attempted  to  make  a 
request  to  Judge  Bro^\^l,  the  chief  judge  of  the  circuit,  or  of  the 
entire  circuit  assignment  committee  for  additional  judge  help  to  be 
assigned  into  3'our  circuit  because  3'ou  were  losing  some  in  your 
■district? 

Judge  ]McFadden.  No,  sir,  and  with  respect  to  the  two  other 
districts  in  Alabama,  we  have  not  made  the  request  because  w^e 
feel  that  when  we  need  them,  the  judges  of  the  middle  and  southern 
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district  will  answer  our  calls  Avhen  we  are  very  busy,  and  we  wilt 
call  on  them.  And,  in  fact,  Judge  Thomas  is  sitting  in  our  district 
now,  or  has  been  recently,  in  a  case  in  which  we  have  recused  ourselves. 

Mr.  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  Thank  you,  Judge. 

Judge  McFadden.  Thank  3^ou,  Senator.  Thank  you,  Mr.  WestphaL 

May  I  ask  a  question?  Should  I  remain  until  the  afternoon? 

Senator  Burdick.  No,  no.  You  are  free  to  go. 

Judge  McFadden.  I  will  be  happy  to  do  so,  and  it  will  not  interfere 
with  any  plans  that  I  have. 

Senator  Burdick.  No,  we  do  not  anticipate  any  more  questions. 
Perhaps  some  later  time,  but  not  now. 

Judge  McFadden.  All  right,  sir.  Thank  you. 

Senator  Burdick.  The  Administrative  Office  and  Committee  ex- 
hibits for  Alabama  northern  will  now  be  made  a  part  of  the  record. 
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Committee  Exhibit  3 
Alabama,  Northern 


Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 

19  69 
1970 

1971 

1972 


AUgood . 
Allgood . 
Pittman. 

Thomas. 


Fla(N) 
Fla(M) 


Ala(M&S) 
Ala  (S) 


Allgood. . . 
McFadden. 
McFadden. 

McFadden. 
Pointer.  . . 
Pointer. . . 


Lynne 

McFadden . 
McFadden. 
Thomas. . . . 


No  assignments  to  the 
during  1972 


Fla(S) 
Ala(S) 
N.Y.(S) 

Ala(M) 
Ala(M) 
Ala(S) 

Ala(S) 
N.Y.(S) 
Ga  (S) 


Circuit  C'ourt 


Ala(S) 


5 
12 
15 


24 
4 
4 

7 

12 

2 

10 

14 

10 

2 


176 

Senator  Burdick.  Judge  Varner  will  be  our  next  witness. 

STATEMENT   OF  JUDGE  ROBERT  E.   VARNER,  MIDDLE  DISTRICT 

OF  ALABAMA 

Judge  Varner.  I  should  like  to  say  initially  that  Judge  Johnson, 
who  is  our  chief  judge,  was  particularh^  distressed  that  he  could  not 
make  this  trip.  You  understand,  of  course,  that  he  is  serving  on  a 
committee  of  the  Judicial  Conference  and  could  not  be  here.  This  was 
a  very  small  committee,  and  he  felt  it  was  necessary  that  he  attend. 
I  will  accede  to  answer  such  questions  as  you  like  for  the  record.  I 
believe  he  has  given  you  a  full  report,  and  you,  Mr.  Westphal,  I 
assume,  have  received  that  report. 

Senator  Burdick.  His  letter  will  be  made  a  part  of  the  record  at 
this  point. 

[The  letter  referred  to  follows :] 

U.S,  District  Court, 
Middle  District  of  Alabama, 
Montgomery,  Ala.,  January  30,  1973. 
Hon.  QuENTiN  N.  Burdick, 

Chairman,   Subcommittee  on   Improvements  in  Judicial  Machinery,    U.S.    Senate, 
4-51  Russell  Office  Building,  Washington,  D.C. 

Dear  Senator  Burdick:  I  deeply  regret  that  I  will  not  be  able  to  appear  and 
testify  before  your  subcommittee  on  February  6  concerning  the  needs  of  the 
Middle  District  of  Alabama  for  an  additional  jvidge.  As  a  member  of  the  Report 
and  Review  Committee  established  by  the  Judicial  Conference  of  the  United 
States  for  the  purpose  of  receiving  reports  from  all  federal  judges  on  their  extra- 
judicial activities  and  income,  reviewing  these  reports  and  reporting  to  the  Con- 
ference on  matters  contained  therein,  I  am  required  to  be  in  a  committee  meeting 
in  New  Orleans  for  practically  all  the  week  February  5-9.  Since  the  Judicial 
Conference  has  extended  the  reporting  requirement  to  all  full-time  Magistrates 
and  Referees  in  Bankruptcy,  our  three-member  committee  will  have  the  task  of 
reviewing  over  1200  of  these  semiannual  reports.  I  cannot,  as  much  as  I  desire 
to  appear  and  testify  personally  before  j-our  subcommittee,  fail  to  attend  the 
committee  meeting  and  discharge  my  part  of  that  enormous  task.  Consequently, 
I  sincereh'  hope  that  this  letter  will  adequately  present  my  views  to  your  subcom- 
mittee on  the  immediate  need  for  an  additional  judge  in  the  Middle  District  of 
Alabama. 

In  January  1972,  in  responding  to  the  quadrennial  survej^  of  the  needs  for 
additional  judges  conducted  by  the  Subcommittee  on  Judicial  Statistics  of  the 
Judicial  Conference  Committee  on  Court  Administration,  I  verj^  closelj'  examined 
the  civil  and  criminal  loads  in  this  district  for  the  preceding  five  years  and  I  think 
fairhr  accurateh^  projected  the  workload  to  1977 — the  time  for  the  next  quad- 
rennial survey.  I  also  at  that  time  considered  the  large  numl:)er  of  civil  rights 
cases  that  have  consistently  constituted  a  large  portion  of  this  Court's  workload, 
and  the  substantial  number  of  three-judge  court  cases  which  inevitably  require 
much  judge  time.  My  survey  in  January  1972  reflected  that  for  the  five  years 
immediately  preceding  that  time  the  civil  caseload  in  this  district  had  an  annual 
average  increase  of  8  percent  and  the  criminal  caseload  for  the  same  period  had 
an  average  annual  increase  of  6  percent.  It  was  immediately  evident  that  the 
two  judges  here  in  this  district  would  not  be  able  to  keep  pace  with  the  work.  I 
requested,  therefore,  that  an  additional  judgeship  for  this  district  be  included  in 
the  next  omnibus  bill  for  additional  district  judgeships. 

During  the  year  that  has  followed  mj^  initial  request  for  an  additional  judge, 
the  new  fihngs  have  soared.  The  management  statistics  for  United  States  Courts 
for  the  fiscal  year  1972,  recently  released  by  the  Administrative  Office  of  the 
United  States  Courts,  dramatically  portray  the  dire  need  for  an  additional  judge 
in  this  district.  I  am  attaching  to  this  letter  a  copy  of  the  statistical  profile  for 
the  Middle  District  of  Alabama  and  a  copy  of  the  national  statistical  profile  for 
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all  United  States  District  Courts.  You  will  note  that  this  profile  reflects,  among 
other  things,  that  this  district  had  a  25.9  percent  increase  in  filings  during  fiscal 
year  1972.  Along  with  this  astronomical  increase  in  filings,  the  workload  per 
judge  was  substantially  greater  than  the  national  average.  Furthermore,  our 
weighted  filings  in  this'district,  the  weight  being  determined  bj'  the  complexity 
of  tlie  action,  is  considerably  greater  than  the  national  average.  The  filing  rate 
reflected  for  the  first  six  months  of  calendar  year  1972  continued  for  the  balance 
of  the  calendar  year,  continues  at  the  present  time  and  is  considerably  greater 
than  my  projection  made  in  January  1972. 

Other  features  of  the  statistical  profile  for  this  district  need  comment  in  order 
not  to  create  a  false  picture.  You  will  note  that  the  profile  reflects  that  we  in  this 
district  had  a  civil  filing-to-disposition  median  of  four  months.  This  was  first 
place  in  the  nation.  From  "issue  to  trial"  in  civil  actions,  we  had  a  median  of 
three  months — second  place  in  the  nation.  In  criminal  work  our  "filing  to  disposi- 
tion" time  was  2.7  months  and  at  the  end  of  the  1972  fiscal  year,  we  had  no  triable 
defendants  in  cases  over  one  year  old.  This  record  was  not  established  by  reason 
that  we  had  an  adequate  number  of  judges  in  this  district.  It  was  established 
through  the  combined  concentrated  efforts  on  the  part  of  Judge  Varner  and  mj'self. 
I  have  not  taken  a  vacation  in  over  twelve  ,years.  Judge  Varner  has  not  taken  a 
vacation  in  the  almost  two  j^ears  he  has  been  on  the  bench.  We  each  average  a 
10-hour  workdaj'.  We  cannot  continue  at  this  pace  nor  do  I  think  we  are  expected 
to  do  so. 

One  other  aspect  of  this  Court's  work  should  be  called  to  the  attention  of  your 
subcommittee.  The  seat  of  the  state  government  is  located  in  this  district.  This 
has,  throughout  the  years,  occasioned  the  filing  in  this  district  of  considerable 
t^omplex  civil  rights  litigation,  a  large  portion  of  which  has  had  statewide  applica- 
tion. There  is  every  reason  to  expect  that  this  type  litigation  will  continue  and 
increase.  For  example,  there  are  now  pending  in  this  district  several  civil  rights 
cases  having  statawide  application:  Whitfield  v.  King,  Civil  Action  No.  3330-N, 
involves  practices  and  procedures  of  the  Alabama  Department  of  Pensions  and 
Securit.v  throughout  the  state  of  Alabama;  hewman  v.  Slate  of  Alabama,  Civil 
Action  No.  B.jOI-N,  is  a  prisoner  medical  care  case  having  statewide  application; 
Wyall  v.  Slickney,  Civil  Action  No.  319.5-N,  a  case  involving  mental  patients' 
right  to  treatment,  having  statewide  application;  hAACP  v.  Allen,  Civil  Action 
No.  3561-N,  involves  hiring  and  promotional  practices  in  the  State  Trooper  Force 
throughout  the  state;  United  States  v.  Frazer,  Civil  Action  No.  2709-N,  involves 
hiring  and  promotion  practices  in  every  state  agency  throughout  the  state; 
fiaxlcy  v.  State  Milk  Control  Board,  Civil  Action  No.  3176-N,  has  statewide 
application;  Thornton  v.  Butz,  Civil  Action  No.  3776-N,  a  civil  rights  case  involv- 
ing statewide  administration  of  the  Federal  Food  Stamp  Program;  Player  v. 
Alabama  Dept.  of  Pensions  and  Secwity,  Civil  Action  No.  383.5-N,  attacking  the 
State's  practice  of  placing  children  under  its  care  in  racially  segregated  child  care 
institutions,  affects  the  entire  state;  Alabama  Education  Association  v.  Wallace, 
Civil  Action  No.  3869-N,  which  challenges  the  constitutionality  of  certain  state 
statutes,  affects  educators  all  over  the  state;  Strain  v.  Philpott,  Civil  Action 
No.  840-E,  involving  racially  discriminatory  practices  in  the  programs  adminis- 
tered by  the  Alabama  Extension  Service  is  statewide  in  its  effect;  Penn  v.  U.S., 
while  not  involving  State  of  Alabama  governmental  agencies,  oflRcials  or  policies, 
has  statewide  application  in  its  attack  upon  racially  discriminatory  employment 
practices  of  federal  agencies  operating  in  and  located  throughout  the  state. 

As  Judge  Brown,  Chief  Judge,  United  States  Court  of  Appeals  for  the  Fifth 
Circuit,  has  written,  the  Middle  District  of  Alabama  ".  .  .  has  an  extraordinary 
burden  in  these  far-reaching  constitutional  cases,  many  of  which  take  long  periods 
of  time  to  try  and  some  that  never  reall}-  go  away." 

I  trust  that  I  have  presented  to  you  and  the  members  of  your  subcommittee 
.sufficient  information  to  more  than  justifj-  the  proposed  additional  judgeship  for 
this  district.  If  any  other  or  further  information  is  appropriate,  I  will  be  pleased 
to  supplj^  it. 

Again,  my  apologies  for  not  being  able  to  appear  personally  and  present  this 
testimony. 

With  best  regards  and  high  esteem, 
Verv  trul}^  yours, 

Frank  M.  Johnson,  Jr., 

U.S.  District  Judge. 
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Senator  Burdick.  You  may  proceed  in  any  way  you  wish,  Judge. 

Judge  Varner.  Thank  you,  su*. 

Well,  I  think  that  the  record  as  he  presented  it,  will  perhaps  speak 
for  me,  but  to  take  a  few  moments,  if  I  may,  I  will  point  out  one  or 
two  matters  which  we  think  are  somewhat  inequitable,  and  which 
cause  us  a  good  deal  of  problem. 

In  the  first  place,  this  weighted  average,  or  weighted  filings;  as  a 
figure,  we  stand  rather  high  in  that  item.  The  weighted  filings  for 
1972,  as  3^ou  know,  was  406.  We  have  an  increase  of  filings  for  1972 
of  25.9  percent.  Our  weighted  filings  do  not,  we  think,  reflect  ade- 
cpiately  the  difficulties  we  have  with  ci\al  rights  litigation.  We  in 
Montgomery,  being  in  the  cradle  of  the  Confederacy,  have  a  lot  of 
ci^^l  rights  litigation.  It  is  a  pioneer  district  in  civil  rights  litigation. 
Being  the  State  Capitol  we  pick  up  some,  and  being  a  district  which 
has  long  been  involved  in  civil  rights  turmoil,  we  pick  up  a  great 
deal.  These  cases  are  often  very  difficult  to  handle,  and  Judge  Johnson 
feels  that  perhaps  our  weighted  filings  should  be  reevaluated. 

You  mil  notice  that  he  reported  to  you  that  neither  of  us  has  had 
a  vacation  in  several  years.  I  have  been  on  the  bench  less  than  2 
years.  He  has  been  on  the  bench  for  many  years,  and  has  not  had  a 
vacation  during  that  time.  Now,  he  has  done  some  committee  work, 
and  your  record  may  or  may  not  reflect  the  nature  of  this  committee 
work.  Generally  these  are  committees  of  the  Judicial  Conference, 
either  the  National  Judicial  Conference,  or  the  Fifth  Circuit  Con- 
ference. He  is  serving  on  this  certification  of  court  executives  commit- 
tee. I  believe  that  is  the  committee  that  he  is  presently  attending  in 
New  Orleans.  The  work  of  this  committee  has  generally  been  on  the 
weekends,  but  it  has  taken  a  little  of  his  time. 

He  has  served  on  the  Criminal  Rules  Committee  of  the  National 
Conference.  He  has  been  relieved  of  two  of  his  committees,  and  he  is,. 
as  you  know,  a  senior  judge,  and  he  has  been  on  the  bench  for  a 
number  of  years,  and  he  has  been  very  effective  in  disposing  of  liti- 
gation. He  has  been  verj^  effective  in  doing  the  jobs  that  he  must  do, 
and  his  services  are  sought  on  these  committees  for  that  reason.  He 
points  out  that  this  committee  work  is  generall3'  done,  or  often  done, 
on  the  weekends,  or  on  Federal  holidays,  and  I  want  to  point  out 
that  of  the  Federal  holidaj's  that  we  have  had  since  Christmas,  and 
I  think  that  there  have  been  two,  I  am  not  sure,  but  I  know  that 
within  the  past  2  or  3  months  we  have  been  on  the  bench  during  all 
of  the  Federal  holidaj^s  except  Christmas  and  New  Years  Day.  He 
points  out  that  he  is  presentlj^  still  on  the  temporary  Emergency  Court 
of  Appeals,  and  this  has  taken  onh^  about  10  da3's  of  his  time,  He  has 
been  relieved  of  service  on  the  Certification  Committee,  and  the 
Criminal  Rules  Advisory  Committee  by  the  Chief  Justice.  He  still 
is  serving  on  the  Report  and  Review  Committee,  the  Judicial  Etliics 
Committee,  and  the  Temporar}-  Emergency  Court  of  Appeals.  And 
he  feels  that  it  is  very  helpful  to  the  Judicial  Conference  that  he 
serve  in  that  way. 

Now,  you  have  some  ciuestions  I  know  about  the  magistrates' 
work  and  about  the  outlving  districts  apart  from  Montgomery. 
It  may  be  that  if  you  would  like  to  pose  those  ciuestions,  I  would 
be  in  a  better  position  to  answer  them  than  tr^^mg  to  just  speak  to 
3^ou  on  them.  We  could  perhaps  conserve  some  tune. 
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Senator  Burdick.  All  right,  Judge.  We  will  do  it  just  that  way. 

Your  district's  settlement  ratio  for  civil  cases  is  84  percent,  and 
for  criminal  cases  is  85  percent.  Your  magistrate  conducts  very  few 
pretrials,  but  you  and  Judge  Johnson  average  78  pretrials  each.  How 
do  you  explain  the  fact  that  you  get  a  fair  share  of  settlements,  and 
thus  are  able  to  keep  your  percentage  of  trials  down  to  15.9  percent? 

Judge  Varner.  Judge  Johnson  has  on  one  or  two  occasions  insti- 
gated a  procedure  whereby  he  assesses  the  cost  against  the  parties 
who  unnecessarily  cause  a  late  settlement.  The  attorneys  m  our  district 
are  somewhat  upset  about  this  because  they  think  that  the  parties 
themselves  rarely  reach  the  psj^chological  balance  that  contributes 
to  proper  settlement  until  shortly  before  the  trial.  They  are  accus- 
tomed to  that  in  State  courts,  as  Judge  McFadden  has  pointed  out. 
Judge  Johnson  does  not  like  to  assess  these  costs  in  that  way  because 
quite  often  the  parties  are  not  ready,  and  the  law^^ers  cannot  be 
ready  for  settlement  until  that  time.  But,  I  think  this  has  gone  a 
long  way  toward  encouraging  earl}^  settlement  of  cases. 

Senator  Burdick.  Well,  then,  I  would  assume  that  Judge  Johnson 
is  pretty  strict  in  denying  postponements  or  other  forms  of  delay? 

Judge  Varner.  Of  course,  if  you  are  carrying  this  load  and  you 
remain  current,  you  have  to  avoid  any  unnecessary  matters  in  court. 
Postponements  are  taboo  in  our  district,  unless  absolutely  essential. 

Senator  Burdick.  What  additional  magistrate  help  would  be  of 
value  to  your  district?  What  do  you  have  now? 

Judge  Varner.  We  have  one  full-time  magistrate  who  has  all  he 
can  do.  We  have  two  part-time  magistrates.  One  of  them  spends  a 
great  deal  of  time  tiying  petty  offenses  that  arise  on  a  nearby  military 
base  in  South  Alabama.  We  doubt  that  our  full-tmie  magistrate  could 
do  an}^  more  work  than  he  is  doing.  He  is  behind.  He  does  review 
prisoner  cases.  We  have  a  lot  of  prisoner  cases,  and  they  involve 
matters  that  are  relatively  new  in  the  jurisprudence.  They  are  now 
filing  section  1983  cases,  because  they  do  not  have  to  exhaust  State 
remedies,  and  the}"  are  almost  substituting  them  for  the  habeas  corpus 
cases.  Of  course,  our  magistrate  handles  all  of  the  habeas  corpus  and 
section  2255  filings.  He  hears  them,  and  makes  a  recommendation  to  us, 
and  we  issue  the  order.  He  is  now  beginning  to  screen  some  of  the 
1983  cases,  and  his  screening  has  been  helpful  to  us  on  those  cases. 
I  do  not  think  we  can  get  any  more  work  out  of  our  magistrate, 
frankl^^  I  am  inclined  to  agree  with  Judge  McFadden  in  this — I 
think  we  waste  time  and  effort,  and  cause  considerable  error,  and 
perhaps  retrial  of  cases  that  we  do  not  now  have  to  retry,  if  we  let 
the  magistrate  handle  our  motions  and  pretrial  dockets,  for  this  reason: 
the  trial  judge  needs  all  of  the  help  that  he  can  get  from  the  lawyers 
in  deciding  the  law,  and  in  getting  through  his  head  the  issues  in  the 
case,  both  the  issues  of  law  and  the  issues  of  fact.  Unless  he  has  these 
liearings,  he  has  to  duplicate  that  effort  in  other  waj's.  The  lawyers 
themselves  need  a  conference  with  the  judge  prior  to  the  trial,  so  that 
they  know  the  matters  that  the  judge  may  think  are  important  in  the 
trial  of  cases.  We  rarely  use  the  magistrate  in  handling  these  pretrial 
motions  and  pretrial  conferences  for  that  reason. 

Now,  there  are  cases  where  the  magistrate  may  be  useful.  These 
simple  cases  in  which  we  all  know  what  the  issues  are  before  we  go 
to  court,  yes,  the  magistrate  can  do  that.  But,  with  those  that  take 
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some  little  time  in  pretrial  and  in  motion  dockets,  we  feel  it  is  a  waste 
of  time  assigning  them  to  the  magistrate. 

I  had  wandered  a  little.  I  am  not  sure  that  I  have  answered  your 
question.  Have  I? 

Senator  Burdick.  You  see,  the  justification  for  the  magistrate  bill 
was  the  fact  that  a  magistrate  could  ease  and  relieve  you  of  a  lot  of 
3^our  duties. 

Judge  Varner.  He  does. 

Senator  Burdick.  We  are  trying  to  find  out  how  he  is  working,  how 
far  they  are  going,  and  what  they  are  doing. 

Judge  Varner.  He  does  help  us  tremendously,  and,  as  I  have  point- 
ed out  in  these  habeas  corpus,  2255's,  and  incidentally  I  have  here, 
and  would  be  glad  to  give  you  several  copies  of,  the  ^^•orkload  of  the 
magistrate  in  our  district.  I  do  not  believe  that  that  was  sent  in.  How 
many  copies  would  you  like? 

Senator  Burdick.  Two  of  them. 

Judge  Varner.  We  have  a  number  of  them  here. 

Mr.  Westphal.  Did  you  get  our  committee  exhibit? 

Judge  Varner.  These  physically  do  not  exactly  correspond  to  your 
figures.  I  do  not  understand  the  reason  for  the  discrepancies,  but 
there  will  be  some. 

Mr.  Westphal.  The  committee  exhibit  was  prepared  from  the 
Administrative  Office  annual  report  of  magistrate  activities  for  your 
district.  Is  this  exhibit  which  you  have  handed  the  committee  now 
the  workload  of  the  full-time  magistrate,  or  of  all  of  them? 

Judge  Varner.  This  is  the  full-time  magistrate,  and  your  report, 
of  course,  reflects  the  duties  of  all  of  them.  That  is  the  distinction. 

Senator  Burdick.  Judge,  you  convene  terms  of  court  at  Opelika, 
is  that  correct? 

Judge  Varner.  Opelika. 

Senator  Burdick.  Which  is  60  miles  from  Montgomery  on  Inter- 
state 85?  Have  you  and  Judge  Johnson  given  any  thought  to  pre- 
termitting the  term  of  court  at  Opelika? 

Judge  Varner.  We  spent  some  time  talking  about  it.  Opelika,  of 
course,  serves  the  eastern  division  of  our  district.  It  is  centrally  located 
for  that  division.  We  checked  to  learn  how  many  lawyers  regularly 
practice  in  the  eastern  division  who  could  less  easily  come  to  Mont- 
gomery. There  are  some  in  the  eastern  division  who  could  nearly  as 
easily  come  to  Montgomery  as  to  Opelika.  But,  there  are  84  lawyers 
who  would  have  to  come  to  Montgomery  who  could  more  easily  go 
to  Opelika. 

We  are  more  concerned  with  the  witnesses  and  the  parties.  The 
convenience  of  the  witnesses  and  the  parties  is  tremendously  served,  in 
our  judgment,  by  holding  court  in  Opelika.  Now,  we  have  enough  of  a 
docket  over  there  to  take  us  over  there  twice  a  year,  and  we  think  that 
it  helps  the  people  of  that  area  enough  to  justify  our  going.  We  feel 
the  same  way  about  Dothan.  Dothan  is  100  miles  to  the  south  of  us. 

Senator  Burdick.  In  this  modern  age,  60  miles  on  an  interstate 
highway  is  not  very  far. 

Judge  Varner.  That  is  true,  but  we  feel  that  the  court's  going  saves 
a  great  deal  when  compared  with  having  the  people  come  to  us.  We 
additionallv  in  our  part  of  the  country  need  a  little  more  contact  with 
the  public  in  the  various  areas  of  our  district. 


181 

Senator  Burdick.  Sixty-six  liquor  IRS  cases  are  the  largest  single 
type  of  criminal  case  in  your  district.  Are  those  cases  usually  termin- 
ated quickly  with  guilty  pleas? 

Judge  Varner.  I  have  not  reviewed  the  statistics.  I  know  that  I 
have  tried  a  number  of  them,  but  I  should  think  that  the  representa- 
tive number  of  pleas  would  be  average  for  liquor  cases,  or  above 
average. 

Senator  Burdick.  Do  any  of  them  go  to  trial? 

Judge  Varner.  Yes,  sir. 

Senator  Burdick.  Judge  Johnson's  statement,  which  you  presented 
this  morning,  lists  11  civil  rights  cases  havdng  statewide  application 
which  are  now  pending  in  your  court.  Can  you  give  the  subcommittee 
an  idea  of  how  time-consuming  these  cases  are? 

Judge  Varner.  Yes,  sir.  Well,  many  of  them,  of  course,  are  three- 
judge  cases.  Most  of  them  are. 

Senator  Burdick.  Three-judge? 

Judge  Varner.  Yes,  sir.  And  obviously  they  take  some  time  to 
discuss.  They  are  complicated  cases,  they  are  generally  new  issues, 
they  are  multiple  issue  cases,  and  cases  that  can  be — we  have  to  be 
very  careful  in  litigating  civil  rights  cases  in  our  area.  A  number  of 
them  are  brought  by  people  who  are  inexperienced  in  bringing  civil 
rights  cases,  and  if  a  defense  is  offered  to  one  aspect  of  the  case,  they 
often  substitute  another  matter  that  was  not  raised  initially  and,  if 
you  do  not  dispose  of  it  in  that  case,  then  you  will  have  another  case. 
You  feel  that  you  spin  your  wheels  a  good  deal,  but  you  necessarily 
have  to  do  it  that  way. 

Senator  Burdick.  You  mentioned  the  three-judge  courts.  As  you 
know,  Judge,  we  have  had  hearings  on  the  abolition  of  the  three-judge 
court,  and  the  bills  have  been  reintroduced  again  this  year,  with  per- 
haps more  support  than  they  had  last  year.  The  judicial  witnesses  we 
have  had  are  quite  uniform  in  believing  that  they  no  longer  serve  a 
purpose.  As  you  well  know,  much  time  is  consumed  in  getting  tliree 
judges  together.  If  we  should  abolish  the  tliree-judge  court,  would 
that  not  release  a  lot  more  judge  power? 

Judge  Varner.  It  would  release  a  good  deal.  I  do  not  discourage 
your  abolishing  the  three-judge  court.  I  think  it  is  a  good  idea.  But, 
it  would  not  cure  our  problem.  We  still  will  have  a  tremendous  load. 

Senator  Burdick.  We  are  not  looking  for  one  cure-all.  We  are  look- 
ing for  some  help  for  you  here  and  there. 

Judge  Varner.  We  appreciate  any  help  we  can  get. 

Senator  Burdick.  It  would  be  helpful,  then,  to  some  extent? 

Judge  Varner.  I  think  it  would  be  helpful,  yes. 

Senator  Burdick.  Judge  Johnson's  statement  reflects  the  fact 
that  he  had  not  taken  a  vacation  in  12  years,  and  you  have  not  had  a 
vacation  in  your  2  years  on  the  bench.  And  each  of  you  worked  10 
hours  a  day,  and  as  a  result  of  this  combined  effort,  your  median  time, 
both  for  civil  and  criminal  cases  leads  the  Nation.  You  and  Judge  John- 
son are  to  be  praised  for  your  unselfish  work.  May  I  ask  this:  have 
you  tried  to  receive  more  visiting  help  from  other  judges  in  your 
circuit? 

Judge.  Varner.  Well,  of  course,  we  have  received  a  good  deal  of 
help  from  Judge  McFadden,  as  was  pointed  out  during  his  testimony 
here  this  morning,  and  Judge  Pittman  has  helped  us.  We  did  not  get 
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help  last  year  because  we  knew  that  these  judges  were  very  busy  too. 
Our  caseload,  our  delinquent  caseload,  was  in  far  better  shape  than 
theirs,  and  we  felt  that  we  could  not  very  well  call  on  them  to  come 
down  and  help  us  when  they  needed  their  own  talent  more  than  we 
did.  We  have  been  reluctant  to  call  on  other  judges  to  help  us  as  long 
as  we  can  do  the  work.  But,  the  work  is  there  and  we  think  it  is  our 
job  to  do  it,  and  we  expect  to  do  it. 

Senator  Burdick.  Well,  I  would  say  the  low  delinquent  load  is 
partly  due  to  the  fact  that  you  have  a  much  higher  rate  of  settlement 
than  the  other  districts. 

Judge  Varner.  Well,  that  is  a  part  of  it.  A  part  of  it  is  that  we 
spend  our  time  there  working  too. 

Senator  Burdick.  I  would  not  take  that  away  from  you  either. 
At  least  you  have  a  lower  delinquency  list  than  the  northern  district. 

Judge  Varner.  Yes. 

Senator  Burdick.  Now,  the  staff  will  ask  you  a  few  questions. 

Mr.  Westphal.  Judge  Varner,  you  say  that  in  the  past,  except  for 
last  year,  you  have  obtained  some  help  from  Alabama  northern,  and 
from  Judge  Pittman  down  in  Alabama  southern.  I  take  it  that  that 
has  been  worked  out  more  or  less  between  the  three  districts  in  your 
State? 

Judge  Varner.  I'm  really  not  sure.  I  think  it  is  done  through 
Judge  Brown's  office,  the  court  of  appeals.  Is  it  not? 

Judge  Pittman.  If  you'll  excuse  me? 

Senator  Burdick.   Yes. 

Judge  Pittman.  I  served  the  middle  district  at  one  time,  and  I  was 
a  roving  judge,  half  in  the  middle  district,  and  half  in  the  southern 
district.  In  Alabama  we  have  a  standing  order  from  Judge  Brown  that 
within  the  State  we  may  go  to  the  other  districts  on  request.  The  27 
days  that  I  spent  in  1971  came  about  this  way:  there  was  a  new 
judgeship  created,  I  was  made  the  judge  of  the  southern  district, 
and  my  duties  in  the  middle  district  were  cut  off,  and  that  vacancy 
was  not  filled  for  several  months.  I  felt  that  to  just  leave  Judge 
Johnson  with  it  all  at  one  time  would  be  unfair,  and  I  said  "well, 
Judge,  until  you  get  some  additional  help  I  will  continue  to  serve  both 
districts."  The  caseload  was  substantially  the  same.  Well,  I  had  to  run 
out  on  my  promise,  because  after  the  end  of  the  first  6  months,  there 
had  been  no  appointee,  but  there  was  one  in  prospect,  and  our  delin- 
quency status  in  the  southern  district  was  greater  than  it  was  in  the 
middle  district.  So,  I  then  did  not  go  back  any  more  in  the  beginning 
of  the  next  year.  That  is  what  accounts  for  my  visitations. 

The  other  aspect  of  it  is  that  we  have  a  standing  order.  Judge 
Brown  periodically  issues  an  order  that  we  may  exchange  services  in 
the  State  of  Alabama. 

Senator  Burdick.  Judge,  would  you  identify  yourself  for  the 
record? 

Judge  Pittman.  I  am  Chief  Judge  Virgil  Pittman,  southern  district 
of  Alabama. 

Mr.  Westphal.  Judge  Varner,  other  than  this  standing  order 
made  by  the  chief  judge  of  the  circuit  which  permits  the  judges  in 
the  three  Alabama  districts  to  work  out  their  own  arrangements  for 
furnishing  services  to  another  court  upon  request,  has  Judge  Johnson, 
or  have  you  and  he  together,  made  any  requests  upon  Judge  Brown 
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for  the  assignment  into  your  district  of  other  visiting  judges  from 
outside  of  Alabama? 

Judge  Varner.  Not  to  my  knowledge. 

Mr.  Westphal.  The  reason  I  ask  that  is  that  as  you  look  at  the 
figures  for,  well,  almost  any  year,  the  1972  figures  being  the  most 
current,  the  ]Mississippi  districts  have  a  much  lighter  caseload  than 
do  Alabama's.  That  is,  the  Mississippi  districts  have  a  much  lighter 
caseload  than  any  of  the  three  Alabama  districts.  Have  you  explored 
the  possibility  of  having  the  chief  judge  assign  visiting  judge  help 
from  the  less  overworked  districts  within  that  fifth  circuit? 

Judge  Varner.  It  may  be  a  little  bit  unfair  for  me  to  try  to  answer 
this  question,  simply  because  I  do  not  know.  I  do  not  handle  any  of 
the  administrative  end  of  our  court.  Judge  Johnson  does  it.  He  does 
not  consult  me  about  it.  But,  of  course,  I  know  of  none,  to  answer  your 
question. 

Mr.  Westphal.  In  your  district,  you  have  used  the  six-man  jury 
since  July  of  1971.  Does  that  apply  to  all  civil  cases  or  only  to  certain 
designated  civil  cases? 

Judge  Varner.  All  of  the  civil  cases.  If  the  attorneys  have  a  par- 
ticular reason  why,  in  a  particular  case,  a  six-man  jury  would  not 
be  proper,  we  would  consider  such  a  reason.  However,  I  know  of  no 
case  where  that  has  been  done. 

Mr.  Westphal.  How^  has  this  experiment  with  the  six-man  jury 
worked  out,  in  your  opinion? 

Judge  Varner.  We  like  it.  I  think  it  saves  time  in  selecting  juries. 
I  think  it  saves  time  in  reaching  verdicts.  Of  course,  it  saves  money 
in  the  number  of  jurors. 

Mr.  Westphal.  How  does  the  trial  bar  in  your  district  respond  to 
the  six-man  jury  innovation? 

Judge  Varner.  We  have  not  had  any  kickback  on  it.  Some  of  the 
lawyers,  the  defense  lawyers  would  like  to  make  it  18.  Some  of  the 
plaintiff  lawyers  would  like  to  make  it  three.  But,  it  works  out  pretty 
well. 

Senator  Burdick.  Do  you  as  a  matter  of  practice  get  consent  of  the 
parties  to  the  six-man  jury? 

Judge  Varner.  I  beg  your  pardon? 

Senator  Burdick.  Do  you  as  a  matter  of  practice  receive  the  consent 
of  the  parties? 

Judge  Varner.  No,  sir.  No,  sir. 

Mr.  Westphal.  How  many  courtrooms  and  chambers  do  you  have 
at  Montgomery? 

Judge  Varner.  We  have  two  courtrooms.  Each  of  us  has  offices, 
and  we  each  have  a  robing  room  next  to  the  courtroom. 

Mr.  Westphal.  The  other  two  places  of  holding  court  are  Opelika 
and  Dothan.  Are  there  chambers  available  in  both  of  those  places, 
courtrooms  and  chambers? 

Judge  Varner.  Yes,  yes.  One  courtroom  in  each. 

Mr.  Westphal.  But  if  a  third  judge  were  created  for  your  district, 
he  would  have  no  courtroom  in  which  he  could  sit  while  in  Mont- 
gomery, is  that  not  true? 

Judge  Varner.  We  would  have  to  for  the  moment,  stagger  the 
dates  of  trial  for  the  various  judges. 

Mr.  Westphal.  But,  in  the  whole  year  of  1971,  there  were  only 
some  26  trials  for  some  30  days  in  Opelika  and  in  Dothan. 
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Judge  Varner.  No,  sir.  Well,  I  do  not  know  about  the  number  of 
trials,  but  we  had  the  clerk  prepare  the  actual  bench  days  for  each  of 
us,  and  the  actual,  the  number  of  days  in  which  we  were  in  court 
holding  hearings  of  various  sorts.  Judge  Johnson  was  in  court  on  146 
days  last  year,  and  I  was  in  court  127  days.  What  we  would  have  to 
do  with  the  present  facilities  is  to  schedule  our  affau's  so  that  there 
would  be  no  conflict  with  the  third  judge,  if  we  received  one,  using 
those  facilities,  that  is  the  courtroom  facilities  that  we  use. 

Mr.  Westphal.  You  could  schedule  your  affau-s  so  that,  at  a  time 
when  a  third  judge  needed  a  courtroom  in  Montgomery  to  try  cases, 
either  you  or  Judge  Johnson  would  devote  yourself  to  chamber  work? 

Judge  Varner.  Yes,  sir. 

Mr.  Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  Burdick.  Well,  thank  you  judge,  that  will  be  all  for  you 
today. 

Judge  Varner.  Thank  you.  Senator. 

Senator  Burdick.  We  mil  now  make  Administrative  Office  exhibits 
1  and  2,  and  Committee  exhibits  1,2,  and  3  for  Alabama,  Middle  a  part 
of  this  record. 
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Committee  Exhibit  3 
Alabama,  Middle 


ludicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given       Rec'd 


Days 


1968 
1971 

1972 


Pittman. 


Ala  (N) 


McFadden, 
Pointer.  • . 
Pittman.  . . 
Godbold.. 


Ala  (N) 
Ala  (N) 
Ala  (S) 
5th  Cir, 


15 

7 
12 
27 

4 


NONE 
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Senator  Burdick.  Judge  Pittman,  it  is  5  minutes  after  12.  If  there 
is  no  inconvenience 

Judge  Pittman.  No  inconvenience.  I  am  hungry  too. 

Senator  Burdick.  We  \\all  reconvene,  then,  let  us  say  at  1 :30. 

Judge  Pittman.  That  \nll  be  fine. 

[Whereupon  at  12:05  p.m.,  the  hearing  was  recessed  to  reconvene 
at  1 :30  p.m.  this  same  day.] 

AFTERNOON   SESSION 

Senator  Burdick.  Judge  Pittman,  your  prepared  statement  will 
be  entered  into  the  record  now,  and  I  have  a  few  brief  questions. 

Written  Statement  of  Judge  Virgil  Pittman,  Southern  District  of  Ala- 
bama, U.S.  District  Court,  in  Support  of  Requested  Additional  Judgeship 

The  Mobile  Chamber  of  Commerce's  projection  for  the  population  growth  by 
1980  for  the  counties  in  the  Southern  District  of  Alabama  indicates  a  growth 
of  13.7%. 

In  fiscal  year  1972,  there  were  320  filings  per  judge.  Although  filings  were  up 
and  down  over  the  previous  six  year  period,  there  was  an  8.5%  overall  increase. 
The  weighted  filings  for  1972  were  301  cases.  There  were  261  pending  cases. 

In  fiscal  1972  there  was  only  one  active  judge  for  12  months.  There  were  69 
trials  and  119  trial  days  per  judge. 

In  1971  there  were  57.5  trials  and  91.5  trial  days  per  judge.  1972  showed  an 
increase  in  each  category  and  the  1972  figures  for  trial  days  is  17%  higher  than  the 
highest  of  any  district  in  the  Circuit  for  1971.  (Only  comparable  figures  available.) 

This  compares  with  the  lowest  trials  per  judge  in  the  Circuit  of  31.5,  and  the 
lowest  trial  days  of  55. 

In  the  calendar  year  1972,  there  were  646  cased  disposed  of  and  the  pending 
caseload  has  been  reduced  from  a  high  of  690,  October  1,  1970,  to  391  as  of  Jan- 
uary 1,   1973. 

Excluding  Saturdays,  Sundays,  holidays  and  vacation,  there  are  222  work  days. 
At  the  present  rate  almost  one-half  of  a  judge's  time  is  spent  on  the  bench.  This 
leaves  too  little  time  for  study,  arraignments,  pretrials,  motions,  conferences,  etc. 

The  activity  of  a  senior  judge  is  uncertain  because  of  age,  sickness,  and,  in  the 
event  of  death  or  retirement,  no  replacement.  In  determining  the  number  of 
judges  to  keep  a  docket  current,  his  activity  must  be  discounted. 

Class  actions  are  in  vogue.  We  have  several.  They  are  complex  and  time  con- 
suming. 

The  areas  of  most  dramatic  growth,  expected  growth,  and  temporary  decrease 
are  shown  below: 


Calendar  years  in  order  to  include 
latest  data 


1970  1971  1972 


1.  Title  VII— Discrimination  suits. 6  19  17 

2.  Prisoners  petitions— §  1983,  habeas  corpus,  and  §  2255 76  101  169 

3.  Pollution  cases. ..   11  1  1 

4.  Number  of  school  desegregation  cases  presently  active:  3003^3  (Mobile 

County);  3934-65  (Wilcox  County);  4222-66  (Perry  County);  4246-66 
(Choctaw  County);  5945-70— This  is  really  24  cases  encompassing  8  county 
systems,  6  city  systems,  5  junior  colleges  and  5  vocational  technical  schools, 
all  of  which  are  treated  separately  as  far  as  pretrials,  trials,  appeals,  etc. 
are  concerned 

5.  Maritime '__' "'i76  165 91 

6.  Other— Personal  injury,  suits  on  account,  etc 257  192  189 

The  most  dramatic  growth  is  in  Paragraph  2 — Prisoner  Petitions,  etc.,  which 
has  increased  from  76  in  1970  to  169  in  1972.  The  State  of  Alabama's  maximum 
security  complex  is  located  in  this  district,  near  Atmore,  Alabama.  The  Atmore 
Unit  has  995  inmates  and  the  Holman  Unit  has  707,  totaling  1,702.  There  are 
three  other  units  in  the  district:  a  cattle  ranch— 24,  and  two  road  camps  with  88, 
totaling  112,  making  a  grand  total  of  1,814.  It  is  anticipated  that  these  petitions 
will  continue  in  greatly  increasing  numbers. 
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Paragraph  1  reflects  that  Title  VII — Discrimination  Suits,  have  increased  from 
6  in  1970  to  19  in  1971  and  17  in  1972.  It  is  anticipated  these  type  suits  will 
continue  to  be  active  as  reflected  by  the  figures  for  the  last  two  years. 

With  reference  to  Paragraph  4 — School  Desegregation,  there  are  pending  five 
school  desegregation  cases  which  require  monitoring  ana  are  fertile  soil  for  litiga- 
tion. One  of  these  cases  includes  24  systems  or  institutions,  and  for  all  intents  is 
treated  as  separate  suits.  This  makes,  in  fact,  28  school  desegregation  cases. 

There  has  been  a  marked  decrease  in  Paragraph  3 — -Pollution  Cases;  Paragraph 
5 — Maritime;  and  Paragraph  6 — Personal  injury,  account,  etc.  It  is  anticipated  this 
trend  will  be  reversed.  Mobile  Bay  Is  the  confluence  of  several  rivers.  Paper  and 
chemical  industries  dot  the  shores  of  these  rivers.  There  are  outstanding  leases  for 
oil  drilling  in  Mobile  Bay. 

The  two  active  judges'  pretrial  procedures  require  considerable  time  and  efifort 
on  the  part  of  the  attorneys.  It  is  likely  that  the  decrease  in  maritime,  personal 
injury,  account  suits,  etc.,  has  come  about  by  settlements  rather  than  by  filing  of 
lawsuits.  As  attorneys  become  more  conversant  with  the  court  procedures,  the 
filings  will  again  go  up.  During  1966  to  1972,  admiralty  filings  had  a  wide  fluctu- 
ation from  105  to  178  filings  per  year. 

Respectfully  submitted, 

Virgil  Pittman,  Chief  Judge. 

Approved: 

W.  Brevard  Hand,  Judge. 

STATEMENT  OF  CHIEF  JUDGE  VIRGIL  PITTMAN,  SOUTHERN 

DISTRICT  OF  ALABAMA 

Senator  Burdick.  Judge  Pittman,  of  the  33  judicial  districts  in 
which  the  judicial  conference  recommended  creation  of  new  judgeships, 
your  district  had  the  lowest  caseload  per  judge  of  any  of  the  districts. 
Your  raw  fihngs  were  320  per  judge  compared  to  360  for  the  national 
average.  Your  weighted  filings  were  301  per  judge  as  compared  to  335 
for  the  national  average.  As  a  matter  of  fact,  the  total  filings  in  1972 
were  lower  than  they  had  been  in  any  year  since  1968.  Your  caseload 
in  1972  was  the  same  as  it  was  in  1965,  when  you  only  had  one  judge. 

What  is  the  situation  which  would  justify  the  creation  of  yet  a  third 
judge  in  your  district?  I  thought  we  would  get  right  to  the  point. 

Judge  Pittman.  Yes.  That  is  true,  su'.  Our  biggest  problem  is 
two-fold.  First,  is  my  general  approach  as  the  chief  judge  to  do  what 
I  think  is  best  for  the  public  and  for  the  ligitant.  My  belief  is  that  the 
courts  have  a  right  and  a  duty  to  afford  the  public  a  forum  where  their 
problems  can  be  settled  expeditiously,  and  that,  while  relatively 
speaking,  our  situation  may  not  be  as  critical  in  caseload  numbers  as 
others,  I  feel  it  is  my  duty  to  make  my  viewpoint  felt. 

The  next  thing  is  that  in  1972,  we  had  69  trials.  I  believe  that 
placed  us  fourth  in  our  circuit  and  13th  in  the  Nation,  and  we  had  119 
trial  days  per  judge.  Now,  that  is  out  of  222  working  days,  or  220 
working  days.  That  is  almost  more  than  half  the  time  on  the  Bench. 
I  have  not  included  in  that  figure  other  time  spent  in  the  courtroom 
such  as  motion  days,  status  calls,  arraignments,  sentencing,  pleas,  or 
special  settings.  Just  this  morning,  when  I  heard  some  questions  being 
asked,  I  ran  sonie  estimates  from  my  memory  and,  while  these  are  not 
always  full  days,  they  are  parts  of  days  spent  on  the  bench  and  should 
I  include  that,  that  would  be  roughly  160  days.  I  do  not  feel  that  a 
judge  can  sacrifice  that  much  time  on  the  bench  and  not  have  any  more 
time  left  than  that  for  study.  I  think  that  is  one  of  the  biggest  things 
that  we  need  to  do.  We  cannot  just,  through  all  of  the  time  we  have, 
have  no  time  to  do  a  little  research  and  study  and  think  and  work  on 
writing  of  decrees  and  opinions.  At  least,  that  does  not  take  in  the 
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time  for  pretrials,  and  it  does  not  take  into  account  conferences  with 
la^vyers  and  probation  officers  and  then  the  administrative  duties  that 
we  have  to  perform.  So,  first,  is  the  matter  of  service  to  the  pubhc  as 
I  see  the  kind  of  court  in  iny  district  that  I  would  like  to  see,  and  I 
would  hope  tliroughout  the  country.  But,  my  responsibility  is  my 
district. 

I  have  attached  to  the  written  report,  which  I  have  made  available 
to  you,  our  calendar  year  filing.  It  is  true  we  have  had  some  decrease 
in  our  litigation.  The  most  drastic  and  dramatic  field  of  increase  is 
that  in  the  last  calendar  year  which  does  not  reflect  there.  I  brought 
Avith  me  the  last  calendar  to  bring  it  up  to  date.  The  fiscal  year  in  the 
administrative  court,  I  think,  reflects  about  118  prisoner  petitions. 
In  the  last  calendar  year  we  had  159.  The  maximum  security  complex 
for  the  State  of  Alabama  is  in  our  district.  We  also  have  one  ranch 
and  two  road  camps.  The  prisoners  work  on  the  highways.  We  have 
between  1,800  and  1,900  prisoners.  State  prisoners.  I  am  not  speaking 
of  city  and  county  jails,  I  am  speaking  of  the  State  prison  system  in 
our  district.  And  that  is  where  so  much  of  our  habeas  corpus  and  our 
civil  rights  litigation  is  coming  from. 

And  on  the  habeas  corpus  cases,  should  the  magistrate  handle  those 
or  not?  We  have  discussed  that  problem  and  I  have  discussed  it  A\ith 
the  Administrative  Office.  I  think  that  the  law  has  become  settled  well 
enough  so  that  I  can  give  it  to  a  magistrate  to  do  it.  We  have  a 
mechanical  problem  of  a  court  reporter.  My  court  reporter  does  not 
have  the  time.  There  is  no  provision  in  the  law  to  appoint  a  special 
court  reporter  for  it.  The  mechanical  equipment  that  he  has  is  not 
sufficient  to  retranscribe.  The  administrative  office  has  indicated  some 
cooperation  in  getting  him  new  mechanical  equipment  so  it  may  be 
that  some  of  the  habeas  corpus  petitions  can  be  handled  by  the 
magistrate.  We  have  not  done  that  yet,  but  we  are  looking  in  that 
direction. 

The  1983  or  civil  rights  petitions  are  another  thing.  There  has  just 
been  an  explosion  in  this  field  and  we  look  for  it  to  continue  to  grow, 
particularly  in  our  district.  We  not  only  have  it  in  our  maximum  or 
our  State  penitentiary,  but  we  are  getting  them  out  of  the  county 
jails  now,  to  a  limited  extent.  I  feel  that  the  law  is  still  evolving. 
What  is  cruel  and  unusual  punishment?  Well,  what  about  prisoners' 
mail  and  not  opening  it,  and  those  kinds  of  things?  I  do  not  feel  that 
the  magistrate  should  handle  those  critical  areas  at  this  stage  until 
the  law  becomes  more  defined.  I  think  that  a  judge  is  going  to  have  to 
hear  those  and  go  through  them  until  the  new  law  becomes  pretty  cate- 
gorized. I  would  not  be  willing,  as  a  judge,  to  give  that  duty  to  him. 

We  have  had  some  falling  off  in  the  personal  injuries,  contracts 
or  accounts,  and  we  have  had  some  falling  off  on  the  admiralty.  Now, 
Mobile  is  one  of  the  major  ports  in  the  South.  Those  figures  have 
fluctuated  over  the  years.  They  have  fluctuated  as  much  as  a  third 
over  a  5-year  period  of  time.  Last  year  showed  a  further  decline  in 
admiralty  filings.  We  think  one  of  the  big  problems  there  is  that  the 
pretrial  procedures  that  I  am  using,  *  *  *  I  did  not  start  handling 
admiralty  cases  until  within  the  last  year,  and  the  new  judge  did  not 
start  handling  them  until  within  the  last  year,  we  all  do  things  dif- 
ferently. But,  our  pretrial  procedures  are  considerably  more  stringent. 
They  make  more  work  for  the  lawyer  and  the  judge  than  has  been 
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required  for  many  years.  He  pretries  but  we  do  it  differently.  We 
feel  that,  in  both  of  these  fields,  what  the  lawyers  are  doing  is  settling 
their  cases,  or  going  to  the  State  courts,  in  those  instances  where 
they  can  go  in  the  State  court  with  their  admiralty  suits. 

The  State  of  Alabama  is  going  to  have  civil  rules  within  the  next 
year,  and  the  lawyers  become  conversant  mth  our  procedures,  and 
when  the  State  courts  have  i)retrials,  we  look  for  that  business  to 
come  back  to  us.  We  feel  that  that  decrease  is  temporary. 

But,  qualitywise,  and  to  keep  a  current  docket  rather  than  let 
the  docket  get  behind,  those  are  the  points  that  I  base  our  situation 
on. 

Senator  Burdick.  In  your  tabulations,  the  prisoners'  petitions 
are  considered  filings,  are  thay  not? 

Judge  PiTTMAN.  Yes. 

Senator  Burdick.  Prisoner  petitions  are  considered  filings? 

Judge  PiTT.MAN.  If  we  make  a  case  out  of  it.  Now,  we  have  a  lot 
of  letters  and  so  forth  that  are  not  filings. 

Senator  Burdicks.  If  you  have  an  actual  petition,  that  is  a  filing? 

Judge  PiTTMAN.  Yes,  su\ 

Senator  Burdick.  And  you  think  at  this  stage  of  the  development, 
that  the  magistrate  cannot  handle  them? 

Judge  PiTTMAN.  Not  the  1983's,  no,  sir.  I  think  the  issues  are 
too  critical,  and  the  time  that  I  would  have  to  spend  on  reading 
his  transcript  and  seeing  if  he  arrived  at  the  right  judgment  is  too 
valuable.  With  the  habeas  corpus,  I  would  not  do  it,  but  it  would 
not  be  nearly  as  time  consuming  because  the  law  is  pretty  well 
set  on  what  we  will  set  aside  and  let  a  man  out  on. 

Senator  Burdick.  Well,  do  you  have  a  full-time  magistrate? 

Judge  PiTTMAN.  Yes,  sir. 

Senator  Burdick.  One? 

Judge  PiTTMAN.  Yes,  sir. 

Senator  Burdick.  Any  part-time  magistrates  in  your  area? 

Judge  PiTTMAN.  Only  one  and  his  work  is  very  small  and  I  think 
we  pay  him  $750  a  year.  You  can  get  some  idea  from  that. 

Senator  Burdick.  Work  that  was  previously  done  by  Commis- 
sioners? 

Judge  PiTTMAN.  Yes,  sir. 

Senator  Burdick.  The  full-time  magistrate  that  3"ou  just  referred 
to  at  Mobile  is  giving  your  court  a  good  deal  of  help,  both  in  reviewing 
prisoner  petitions  and  hearing  motions  in  pretrial  conferences.  Do 
you  think  3'ou  could  use  more  magistrate  help? 

Judge  PiTTMAN.  You  mean  another  full-time  magistrate? 

Senator  Burdick.  Or  part  time. 

Judge  PiTTMAN.  No,  sir,  he  is  doing  the  detail  work  for  us.  He  is 
handling  all  of  the  discovery,  pretrying  all  criminal  cases,  and  pre- 
trying  a  criminal  case  is  a  little  bit  different  from  civil  simpl}'^  because 
3"our  discovery  is  so  limited  from  one  side.  There  is  really  nothing 
you  can  force  the  defendant  to  do  because  j^ou  are  violating — it  is  a 
coaxing  thing,  more  or  less,  and  so  what  we  call  the  omnibus  hearing 
is  what  he  does,  the  pretrial  procedure  is  there.  The  civil  pretrial 
precedures  we  have  let  him  handle  in  emergencies. 

I  know  one  time  my  wife  got  sick  and  had  to  go  to  the  hospital 
and  I  had  some  pretrials  set,  and  I  said,  well,  it  is  a  good  time  now 
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to  see  how  he  handles  them.  In  the  simple  run-of-the  mill  case,  yes, 
pretrial.  In  most  of  the  pretrial  cases,  I  think  the  judge  needs  to  get 
his  teeth  into  it,  and  he  needs  to  let  the  lawyers  get  the  feeling  for  it, 
and  he  will  be  the  one  to  try  it  on  the  legal  issues  involved  in  most 
of  the  instances.  But,  I  am  willing  to  experiment  with  the  magistrate. 
He  has  been  a  terrific  help  and  I  would  not  want  to  give  him  up  but, 
really,  he  is  a  detail  man  rather  than  coming  to  grips  with  the  funda- 
mental issues. 

Senator  Burdick.  How  much  time  do  the  judges  in  your  district 
or  yourself,  have  to  spend  on  three-court  judge  panels? 

Judge  PiTTMAN.  Very  little  in  the  southern  district.  The  middle 
district,  like  I  think  one  time  in  one  of  my  communications,  I  made 
a  remark  that  the  middle  district  was  the  "three-judge  capital" 
of  the  United  States  from  the  administrative  offices  in  number,  and 
it's  the  capital  city  of  the  State  and  because  so  many  of  the  offices 
are  there,  and  things  that  could  be  raised  in  other  districts,  are  raised 
in  that  district.  And  then  it  may  be  that  there  may  be  some  judge- 
picking  in  it,  maybe  a  forum  that  they  want  to  raise  them  in. 

Senator  Burdick.  The  staff  has  a  few  questions. 

Mr.  Westphal.  Judge  Pittman,  does  your  magistrate,  your  full- 
time  magistrate,  hold  evidentiary  hearings  in  habeas  corpus  matters? 

Judge  Pittman.  He  has  not  held  any.  We  have  had  this  problem 
of  the  transcript  and  we  are  trying  to  solve  it.  I  would — I  am  anxious 
to  let  him  get  into  that  field. 

Mr.  Westphal.  The  fifth  circuit,  not  too  long  ago,  handed  down 
a  decision.  I  think  they  disagreed  with  the  first  circuit,  but  the  fifth 
circuit 

Judge  Pittman.  Yes,  sir,  in  the  Florida  case. 

Mr.  Westphal.  Has  held  that  it  is  proper  for  a  magistrate  to  hold 
evidentiary  hearings. 

Judge  Pittman.  I  was  pleased  with  that;  yes,  sir. 

IMr.  Westphal.  And  I  take  it,  at  least  until  the  policy  is  set  on 
the  1983  cases,  that  you  do  not  think  that  this  same  practice  of  having 
a  magistrate  hold  hearings,  evidentiary  hearings,  should  be  extended 
to  the  1983  cases? 

Judge  Pittman.  That  is  right,  sir. 

Mr.  Westphal.  Do  you  have  any  idea  as  to  the  volume  of  the  1983 
cases  that  were  filed  in  your  court  in  fiscal  1972? 

Judge  Pittman.  I  am  sorry,  I  did  not  ask  for  that  breakdown.  I 
w^as  in  Selma,  when  I  got  the  request  for  this  written  statement.  I 
was  advised  Friday  a  week  ago,  and  I  went  to  Selma  on  Monday.  I 
am  just  sorry  that  I  did  not  get  as  much  breakdown  as  I  would  like 
to  have  had. 

Mr.  Westphal.  Now,  as  the  chairman  has  indicated,  your  case- 
load in  1972  was,  in  fact,  less  in  number  than  it  was  back  in  1968, 
when  you  only  had  one 

Judge  PiTTiMAN.  One  and  one-half. 

Mr.  Westphal.  One  and  a  half  judges  in  the  district.  As  a  matter 
of  fact,  your  new  filings  in  1972  numbered  639,  which  is  one  less  than 
what  it  was  back  in  1965  when  your  district  only  had  one  judge. 

Judge  Pittman.  Well,  of  course,  at  that  time  we  were  less,  we  were 
among  the  top  10  in  the  United  States  in  caseload. 
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Mr.  Westphal.  Yes;  because  you  had  a  caseload  of  640  for  one 
judge,  and  now  you  have  a  caseload  of  639  for  two  judges. 

Judge  PiTTMAN.  Yes,  sir. 

Mr."  Westphal.  During  the  year  1972  you  and  Judge  Hand  ter- 
minated 197  more  cases  than  were  filed  in  your  district,  so  that  you 
have  quite  a  creditable  number  of  cases  terminated  per  judge.  You 
have  418  cases  terminated  per  judge  as  compared  to  320  cases  filed 
per  judge.  The  Judicial  Conference,  in  making  the  recommendations 
for  additional  judgeships,  explained  to  us  that  their  recommendations 
were  based  on  a  projection  of  what  the  filings  would  be  in  a  particular 
district  through  the  year  1976.  By  the  same  token,  we  could  project 
your  rate  of  termination  through  the  year  1976.  Perhaps  by  that  time 
you  will  have  disposed  completely  of  your  backlog,  with  just  the  two 
judges  that  you  have. 

Judge  PiTTMAN.  Do  not  penalize  us  for  diligence.  Seme  of  our  rela- 
tive standings  were  rather  disappointing  to  us  and  we  have  had  a 
real  drive  on  within  the  last  year  or  two  to  really  improve  our  various 
standings.  I,  frankly,  do  not  think  we  can  maintain  the  pace,  but  we 
have  been  trying  real  hard.  Do  not  penalize  us  for  being  diligent. 

Mr.  Westphal.  Judge,  if  I  would  call  your  attention  to  what  has 
been  called  administrative  exhibit  No.  1.  That  should  be  the  first 
exhibit  on  the  top  there—; — 

Judge  PiTTMAN.  Yes,  sir. 

Mr.  Westphal.  You  will  note  that  the  Administrative  Office  work- 
sheet for  the  southern  district  of  Alabama,  under  all  four  of  its  pro- 
jections, which  are  in  the  middle  of  that  page,  shows  projected  case- 
loads of  405,  400,  410,  and  465  for  your  district  in  the  year  1976. 
Now,  when  Judge  Butzner,  who  was  chairman  of  the  Judicial  Confer- 
ence Subcommittee,  testified,  he  explained  to  us  that  these  projections 
were  based  upon  a  6-year  trend.  Now,  it  so  happens  that  their  pro- 
jections were  made  at  a  time  when  the  figures  for  1972  were  not 
available,  so  1972  was  excluded.  Going  back  6  years  includes  the  year 
1965,  when  there  was  but  a  single  judge  in  your  district,  with  a  per- 
judge  figure  of  640  cases  compared  to  per-judge  fihngs  of  only  323 
and  370  or  so,  for  the  other  5  years  in  that  period.  So,  as  far  as  the 
projections  for  your  district  are  concerned,  they  are  unduly  influenced 
by  the  1  year,  1965,  in  which  you  were  just  a  one-judge  district.  Do 
you  see  the  point  that  I  am  making? 

Judge  PiTTMAN.  The  only  thing  that  I  would  say  is,  do  not  attach 
too  much  weight  to  what  I  feel  is  a  temporary  decrease  in  1972,  for 
the  fact  is,  as  I  said  in  the  very  beginning,  that  my  request  was  based 
on  my  concept  of  how  current  a  docket  should  be  kept,  of  the  quality 
of  work  that  we  should  give  the  public  and  the  litigant. 

Mr.  Westphal.  At  the  end  of  fiscal  1972,  there  were  only  43  crimi- 
nal cases  pending  in  your  district.  I  take  it  that  that  is  a  very  current 
figure? 

Judge  PiTTMAN.  Yes,  sir,  at  this  time  we  do  not  have  any  triable 
cases  over  1  year  old. 

Mr.  Westphal.  As  a  matter  of  fact,  the  fact,  the  medium  time 
for  all  of  your  criminal  cases  in  1972  was  3.5  months,  according  to 
my  figures. 

Judge  PiTTMAN.  Yes. 

Mr.  Westphal.  So  that  your  criminal  docket  is  very  current? 

Judge  PiTTMAN.  We  are  proud  of  it. 
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Mr.  Westphal.  All  right,  now,  turning  to  your  civil  calendar.  At 
the  end  of  1972,  you  had  478  cases  pending,  a  total  of  478,  which  is  239 
cases  per  judge.  And  that  figure  of  239  cases  pending,  if  you  compare 
it  to  your  filings  this  year,  which  is  320  per  judge,  means  that  there 
is,  mathematically  somewhere  around  a  7-  or  8-month  accumulation 
of  civil  cases  on  your  docket. 

Judge  PiTTMAN.  Yes,  sir. 

Mr.  Westphal.  You  would  agree  with  that  rough  approximation? 

Judge  PiTTMAN.  Oh,  yes,  in  fact,  it  is  just  the  effort  we  are  making. 
I  have  an  additional  exhibit  here  which  shows  that  when  Judge  Hand, 
the  other  new  acting  judge,  came  to  the  bench,  we  had  652  pending 
cases.  We  are  now  down  to  390,  but  we  have  just  made  a  real  effort  to 
reduce  that  backlog  and  I,  frankly,  do  not  think  we  can  mamtain  it. 
We  are  going  to  do  what  we  can,  but  there  has  been  an  extraordinary 
effort  here  to  statistically,  at  least,  get  our  district  in  better  shape 
than  it  was  in. 

Mr.  Westphal.  Now,  then,  in  another  comparison  I  would  make, 
Judge,  in  the  year  1972  you  terminated  836  cases,  as  a  result  of  this 
effort  that  you  and  Judge  Hand  are  making,-  as  compared  to  only  728 
cases  in  the  year  1971.  In  other  words,  in  1972,  you  terminated  108 
cases  more  than  you  had  in  the  preceding  year.  Could  that  be  due  to 
the  fact  that  in  the  year  1972,  and  for  that  full  year,  you  had  the 
services  available  of  your  full-time  magistrate  in  Mobile  and  the  part- 
time  one  in  Selma,  and  the  effect  of  that  magistrate's  help  was  to 
relieve  you  so  that  you  could  concentrate  more  on  both  your  civil 
and  criminal  calendars? 

Judge  PiTTMAN.  Oh,  yes;  let  me  quickly  say  this:  We  have  a  senior 
judge,  and  Judge  Brown  has  been  most  helpful  in  sending  a  visiting 
judge.  We  have  had  some  help  so  do  not  let  me — maybe  in  my  zeal 
to  show  my  efforts — we  have  had  some  good  cooperation  in  several 
areas. 

Senator  Burdick.  Is  Judge  Thomas  in  adequate  health,  so  that 
he  can  help  a  little  bit? 

Judge  PiTTMAN.  Yes,  sir,  and  Chief  Judge  Browai  of  the  fifth  circuit 
has  sent  us  a  visiting  judge  for  a  month  in  each  of  the  last  2  years. 
We  have  one  coming  next  month. 

Mr.  Westphal.  I  believe  that  is  all  of  the  questions  I  have,  Mr. 
Chairman. 

Senator  Burdick.  I  do  not  have  any  more. 

Thank  you  for  your  contribution  this  morning. 

Judge  PiTTMAN.  Thank  you,  gentlemen.  I  appreciate  your  giving 
me  an  opportunity  to  be  here. 

Senator  Burdick.  Administrative  Office  exhibits  1  and  2,  and  Com- 
mittee exhibits  1,  2,  and  3  for  Alabama,  Southern  will  now  appear  in 
the  record. 
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Committee  Exhibit  3 
Alabama,  Southern 


Judicial  Service  Given  and  Received  (continued) 


Year        Name 


Given 


Rec'd 


Days 


1968 

1969 
1970 
1971 

I    1972 


Pittman . 


Thomas. . . 
.McFadden. 


Ala  (N) 

Ala  (N) 


Ala(N) 


Pittman. 
Pointer. 
Halbert. 


Ala  (M)' 


Ala  (N) 
Cal(E) 


Thomas 

Thomas 

Thomas 

Thomas 

Clary.  ........ 

Lynne 

Middlebrooks. 
Halbert 


Ala  (N) 
Fla(M) 
La(E) 

Minn 


Pa(E) 
Ala(N) 
Fla(N) 
Cal(E) 


15 

6 

4 

27 

2 

32 

2 

24 
29 
9 
26 
10 
12 
40 
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[Whereupon,  at  1:55  p.m.,  the  hearing  was  recessed  to  reconvene 
on  Wednesday,  Feb.  7,  1973,  at  10  a.m.] 


DISTRICT  COURT  JUDGESHIPS 


I 


WEDNESDAY,  FEBRUAIIY  7,  1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  AfACiriNERT  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
2228  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Biirdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Burdick  (presiding)  and  Gurney. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Wellcr,  research  director;  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Today  the  subcommittee  resumes  its  hearings 
on  the  omnibus  judgeship  requests  of  the  Judicial  Conference  con- 
tained in  S.  597. 

At  tliis  time  I  will  ask  Senator  Gurney,  a  distinguished  Member 
of  tliis  subcommittee,  if  he  cares  to  make  any  preliminary  remarks, 
particularly  since  some  of  the  judges  who  will  testify  this  morning 
are  from  his  State  of  Florida. 

STATEMENT  OF  HON.  EDWARD  J.  GURNEY,  U.S.  SENATOR  FROM 

THE  STATE  OF  FLORIDA 

Senator  Gurnet.  Thank  you,  Mr.  Chairman.  I  appreciate  this. 

We  do  have  two  of  our  very  distinguished  judges  from  Florida 
here  to  tell  us  about  their  needs  this  morning,  Judge  Fulton  of  the 
Southern  District  of  Florida,  and  Judge  Young  of  the  Middle 
District  of  Florida.  Judge  Young  sort  of  sits  in  my  hometown  and 
I  have  known  him  for  quite  some  time.  But,  I  have  worked  with 
both  of  them  a  good  deal. 

These  two  districts,  I  am  sure,  as  you  know,  are  two  of  the 
busiest  Federal  districts  in  the  entire  United  States.  With  the 
population  explosion  we  are  having  in  Florida,  we  are  constantly 
running  out  of  judges  and  have  a  need  for  new  judges. 

I  have  a  statement  which  I  am  going  to  submit  for  the  record 
this  morning,  Mr.  Chairman,  to  buttress  their  own  much  fuller  and 
more  informative  statements  of  the  situation  in  the  two  districts 
of  Florida,  and  our  desperate  need  for  additional  judges. 

So,  without  further  ado,  I  want  to  welcome  you.  Judge  Fulton 
and  judge  Young,  on  behalf  of  the  subcommittee.  We  are  certainly 
interested  in  hearing  your  testimony. 

Senator  Burdick.  Your  full  statement  will  be  made  a  part  of  the 
record.  Senator,  without  objection. 

(203) 
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Prepared  Statement  of  Senator  Edward  J.  Gurney  of  Florida 

Mr.  Chairman,  I  am  pleased  to  have  this  opportunity  formally  to  present  to 
the  subcommittee  a  few  comments  regarding  the  proposed  new  judgeships  for 
the  U.S.  District  Courts  for  the  Middle  District  of  Florida  and  the  Southern 
District  of  Florida.  I  know  the  subcommittee  has  accumulated  a  great  deal  of 
information  regarding  these  proposed  judgeships,  and  a  good  deal  of  statistical 
information  regarding  the  judicial  business  of  these  districts  is  now  available 
to  the  subcommittee.  I  believe,  however,  that  the  information  now  available 
should  be  supplemented  somewhat  to  reflect  various  demographic  data  which  is 
not  reflected. 

In  particiilar,  I  believe  it  is  important  for  the  subcommittee  to  consider  while 
analyzing  the  requests  for  Florida  judgeships,  projected  changes  in  the  popula- 
tion and  business  activity  of  the  middle  and  southern  districts  of  Florida.  Our 
ordinary  experience  tells  us  that,  as  a  population  increases,  and  its  business 
activity  grows,  judicial  activity  and  business  also  grows.  The  social  changes 
resulting  from  new  people,  and  the  economic  interactions  resulting  from  expanded 
commercial  activity,  are  translated  into  new  litigation  and  new  demands  on  our 
courts. 

Our  ordinary  experience  also  tells  us  that  Florida  is  a  very  active  state  in  a 
demographic,  and  hence  judicial,  sense.  Consider,  for  example,  the  following 
figures  showing  population  changes  over  the  last  10  years  for  the  southern  and 
middle  judicial  districts  of  Florida  : 

Judicial  district  1960  population        1970  population    Change  (1960-1970) 

Southern 1,681,139  2,498,335  +817,196 

Middle 2,598,933  3,483,237  +884,304 

These  figures,  taken  from  the  U.S.  Bureau  of  the  Census'  final  report,  U.S. 
Census  of  Population :  1970,  clearly  illustrate  the  great  changes  now  taking 
place  in  those  areas.  The  changes  are  projected  to  increase.  By  1975,  the  popula- 
tion for  the  Southern  District  of  Florida  will  be  2,687,200,  and  the  population  for 
the  Middle  District  of  Florida  will  be  3,902,800.  (These  figures  are  taken  from 
the  Florida  Statistical  Abstract — 1969,  Bureau  of  Economic  and  Business  Re- 
search, College  of  Busine.ss  Administration,  University  of  Florida,  since  the  U.S. 
Bureau  of  the  Census  does  not  make  projections  by  county.) 

The  Bureau  of  Economic  Analysis  of  the  U.S.  Department  of  Commerce  also 
has  data  indicating  population  projections  for  Florida.  From  1(129  to  1969,  the 
population  of  the  State  of  Florida  increased  362  percent,  from  1950  to  1969,  the 
increase  was  138  percent.  From  1969  to  1990,  the  projected  population  increase 
is  48  T)prcent.  This  will  mean  an  increase  from  the  1969  population  of  roughly 
6,683,000  to  a  population  of  8,198,000  in  1980  and  to  a  population  of  9,914,000 
by  1980. 

Consider  also  the  changes  in  per  capita  income  for  selected  years  from  1969 
to  1990.  These  figures  will  at  least  pai-tially  indicate  the  anticipated  growth  in 
Florida  business  activity.  From  a  per  capita  income  of  $3,104  in  1969,  based  on 
1967  dollars  to  take  inflation  into  account,  the  per  capita  income  is  projected 
to  be  .$4,204  in  1980  and  .$.5,499  in  1990,  again  based  on  1967  dollar  figures.  This 
translates  into  a  percentage  of  change  of  76  percent  for  the  period  1950-69.  and 
77  percent  for  the  period  1969-90.  Obviously,  then,  the  business  activity  of  the 
State  can  be  expected  to  increase  very  significantly  during  the  next  few  years. 

I  am  attaching  a  table  from  the  Commerce  Department's  survey  of  current 
business  which  reflects  the  kinds  of  businesses  in  which  Floridians  have  been  and 
will  lie  engaged.  Note  particularly  that  manufacturing  income  is  expected  to 
increase  some  100  percent  by  1980  over  the  1969  figures,  and  that  this  figure  will 
Increase  by  over  50  percent  during  the  following  ten  years  1980-90.  Again,  our 
common  experience  indicates  that  commercial  activity  of  this  nature  is  to  a 
great  degree  translatable  into  a  perhaps  disproportionately  larger  increase  in 
judicial  activity  and  caseloads. 

Mr.  Chairman,  I  know  the  subcommittee  will  be  considering  data  such  as  this 
when  considering  the  requests  for  additional  Florida  judgeships.  I  know  the 
subcommittee  staff  has  been  making  and  will  continue  to  make  commendable 
efforts  to  enable  this  subcommittee  fully  and  responsibly  to  exercise  its  legis- 
lative oversight  function  regarding  requested  new  judgeships.  It  is  only  by  care- 
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fill  accunuilation  of  available  data,  and  hearings  such  as  these  today,  that  this 
subcommittee  can  arrive  at  a  considered  and  reasonable  asssesment  of  the  needs 
for  new  judgeships  in  the  affected  districts. 

I  am  sure,  however,  that  when  the  new  judgeships  for  the  Middle  and  Southern 
Districts  of  Florida  are  considered,  the  clear  and  compelling  need  for  increased 
judicial  manpower  for  those  districts  will  be  apparent  and  will  fully  justify  the 
requested  judgeships.  I  know  the  judges  in  those  districts,  both  personally  and 
by  their  impressive  judicial  reputations,  and  I  know  they  are  working  diligently 
to  serve  the  people  of  Florida  and  the  ends  of  impartial  justice.  I  give  my  full 
support  to  the  efforts  by  the  present  judges,  the  judicial  conference  and  Ad- 
ministrative Office  of  the  U.S.  courts,  and  the  Florida  bar,  and  I  am  confident 
this  subcommittee  will  fully  and  fairly  consider  the  necessity  for  new  Florida 
judges. 

PREPARED  STATEMENT  EXHIBIT  1 

Florida 


Line  1950              1959               1969  1980                1990 

1  Population,  midyear. 2,810,000  4,808,000      6,683,000  8,198,000  9,914,000 

2  Per  capita  Income  (1967  $)_.. .._ 1,767             2,186             3,104  4,204             5,499 

3  Per  capita  income  relative  (U.S.  =  1.00) .86                .90                .91  .88                .89 

4  Total  employment 1,050,917  1,795,521 3,134,900  3,756,500 

5  Employment/population  ratio. .37                 .37.. .38                .38 


6  Total  personalincome. 4,965,884    10,511,227    20,745,863    34,462,000    54,518,000 


7  Total  earnings. 3,889,210      8,137,634    15,357,122    25,745,200    40,677,400 


8  Agriculture,  forestry  and  fisheries... 429,342  604,804  780,880  833,400  958,400 

9  Agriculture 398,901  576,149  760,309  800,900  915,700 

10  Forestry  and  fisheries 30,443  28,657  20,566  32,400  42,600 

11  Mining--. 29,179  49,847  57,168  82,600  109,400 

12  Metal 1,868  4,907  2,558  2,900  3,600 

13  Coal 0  0  0  (S)  (S> 

14  Crude  petroleum  and  natural  gas 320  2,261  7,051  10,000  13,100 

15  Nonmetallic,  except  fuels 26.990  42,679  47,558  69,600  92,600 

16  Contract  construction.. 350,259  794,271  1,309,009  2,062,100  3,181,900 

17  Manufacturing.. 399,161  1,072,188  2,327,095  3,921,000  6,062,200 

18  Food  and  kindred  products 104,586  169,508  280,429  405,800  559,300 

19  Textile  mill  products 630  3,935  12,005  18.900  26,700 

20  Apparel  and  other  fabric  products 12,617  29,088  98,393  159,600  231,400 

21  Lumber  products  and  furniture 78,648  101,526  128,384  182.400  242,900 

22  Paper  and  allied  products.... 36,726  94,825  143,089  225,700  331,800 

23  Printing  and  publishing 41,798  83,299  155,455  255,300  402,100 

24  Chemicals  and  allied  products 21,443  91,528  161,498  267,900  412,300 

25  Petroleum  refining... 281  4,135  10,083  14,700  20,600 

26  Primary  metals 2,988  12,783  23,827  35,000  49,500 

27  Fabricated  metals  and  ordnance 18,356  129,762  315,380  566,500  898,500 

28  Machinery,  excluding  electrical   31,557  144,292  258,000  423,100 

29  Electrical  machinery  and  supplies.... 70,184  268,115  517,500  883,600 

30  Total  machinery  (1950  only) 9,251 

31  Motor  vehicles  and  equipment 1,395  2,638  7,366  12,800  21,100 

32  Trans,  equip.,  excl.  mtr.  vehs 17,758  117.334  321,350  542,500  819,700 

33  Other  manufacturing 52,671  130,089  257,438  457,400  738,900 

34  Trans.,  comm.  and  public  utilities. 338,243  644,060  1,203,826  1,872,260  2,863,000 

35  Wholesale  and  retail  trade 893,513  1,666,969  2,957,098  4,973,800  7,766,600 

36  Finance,  insurance  and  real  estate 230,460  551,577  1,003,863  1,630,700  2,560,100 

37  Services 595,445  1,352,584  2,769,301  5,083.300  8.483,400 

38  Government  623,612  1,401,339  2,948,803  5,285,800  8,692,100 

39  Civilian  government.... 433,222  965,418  2,291,298  4,478,100  7,644,200 

40  Armed  Forces 190,385  435,923  657,501  807,600  1,047,900 

NOTE.— Data  may  not  add  to  higher  level  totals  because  of  (D)  Deleted  to  avoid  disclosure  of  CONFIDENTIAL  data, 
(S)  Deleted  because  of  smallness. 

Senator  Btjkdick.  We  will  hear,  first,  from  the  Honorable  George 
0.  Young  who  became  the  Chief  Judge  of  the  ISIiddle  District  of 

Florida  only  recently  because  of  the  unexpected  death  of  Judge 
McRae. 
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STATEMENT  OF  HON.  GEOEGE  C.  YOUNG,  CHIEF  JUDGE,  MIDDLE 

DISTEICT  OF  FLORIDA 

Senator  But^dick.  AVelcome  to  the  committer,  Judge  Young. 

Judge  Young.  Thank  you,  Mr.  Chairman. 

I  have  a  prepared  statement.  Would  you  like  to  have  a  copy  of 
it? 

Senator  Burdick.  We  will  place  your  full  statement  in  the  record 
at  this  point,  without  objection. 

Prepared  Statement  of  George  Young,  Chief  Judge  of  the  Middle  District 

OF  Florida 

My  name  Is  George  Young  and  my  office  is  that  of  Chief  Judge  of  the  Middle 
District  of  Florida,  which  position  I  have  held  only  for  the  past  10  days  as  a 
result  of  the  sudden  and  untimely  death  of  our  then  Chief  Judge  William  A. 
McRae,  Jr.,  of  Jacksonville  on  January  27. 

First,  I  want  to  thank  the  members  of  this  subcommittee  for  the  opportunity 
to  appear  here  today  in  connection  with  a  matter  so  important  to  the  admin- 
istration of  justice. 

The  Judicial  Conference  of  the  United  States  has  recommended  two  addi- 
tional judgeships  for  the  middle  district  of  Florida  and  it  is  in  support  of  that 
recommendation  that  I  appear.  The  middle  district  of  Florida  consists  of  33 
counties  of  the  State's  total  67  counties,  and  runs  from  Nassau  County  on  the 
Georgia  line  in  the  north  to  Lee  County  in  the  southwest  portion  of  Florida 
on  the  south  for  a  distance,  as  the  crow  flies,  of  approximately  308  miles.  The 
district  runs  from  the  Atlantic  Ocean  on  the  east  to  the  Gulf  of  Mexico  on  the 
west  for  a  distance,  at  its  widest  point,  of  approximately  150  miles  (app.  A). 
It  has  an  estimated  26,642  square  miles,  with  a  total  1972  estimated  popula- 
tion of  3,772,173  (app.  B).  That  population  figure  represents  an  8i/^  percent 
increase  in  2  years  from  the  United  States  Census  figure  of  3,474,277  in  1970. 

The  district  has  five  divisions ;  Jaclvsonville,  Ocala,  Orlando,  Tampa,  and  Fort 
Myers.  Judges  are  resident  in  Jacksonville,  Tampa,  and  Orlando,  with  the  Tampa 
judges  serving  the  Tampa  and  Fort  Myers  divisions  and  the  Jacksonville  judges 
serving  the  Jacksonville  and  Ocala  divisions. 

In  the  1972  fiscal  year  there  were  total  filings  of  2,765  civil  and  criminal  cases 
which  was  461  filings  for  each  of  the  six  judges  of  the  district.  The  number  of 
terminations — 426  per  judge — was  18th  among  all  94  districts  in  the  United 
States,  but  it  still  left  a  deficit  per  judge  of  35  more  cases  filed  than  terminated. 
The  deficit  obviously  would  have  been  much  greater  except  for  the  assistance 
of  visiting  judges  for  387  days — about  equivalent  to  a  year  and  a  half  judge 
time. 

On  the  other  hand,  the  deficit  might  have  been  smaller  if  each  of  the  three 
large — and  evergrowing  larger — metropolitan  areas  of  the  district  (Jacksonville, 
Orlando,  and  Tampa-St.  Petersburg)  did  not  require  full  time  Federal  court.  A 
certain  amount  of  efficiency  is  lost  when  judges  must  sit  permanently  in  cities 
apart  from  each  other.  Assistance  on  an  every  day-to-day  basis  is  impossible. 
But  this  division  of  judge-power  is  necessitated  by  the  geography  and  popula- 
tion distribution  of  our  district.  Each  of  the  areas  is  entitled  to  access  to  Federal 
court  and  distances  and  volumes  of  work  are  such  that  full  time  Federal  court 
must  be  held  in  all  three  sections  of  the  district. 

It  would  not  be  practical  or  warranted  to  consolidate  any  of  the  three  divi- 
sions— that  is,  Jacksonville,  Orlando  and  Tampa — so  I  mention  this  division  of 
judge-power  not  as  a  complaint  or  as  an  advocate  for  change — but  only  because  it 
is  a  very  real  factor  in  the  disposition  of  our  cases. 

The  461  filings  per  judge  in  fiscal  year  1972  is  98  cases  per  judge  more  than  the 
1972  national  average  of  363.  Even  with  the  help  of  visiting  judges  and  the  dedi- 
cated efforts  of  our  resident  judges  we  face  a  formidable  backlog. 

As  of  this  week  we  have  pending  in  the  district  1,430  civil  cases  with  an  esti- 
mated trial  time  of  2,966  days  and  295  criminal  cases  with  an  estimated  trial 
time  of  844  days.  Of  course,  many  of  the  civil  cases  will  settle  and  some  of  the 
criminal  cases  may  be  disposed  of  by  pleas. 

Our  situation  as  to  pending  cases  exists  despite  the  very  effective  use  of 
magistrates  in  our  district.  We  have  a  full-time  magistrate  in  Jacksonville,  a 
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full-time  magistrate  in  Tampa,  a  half-time  magistrate  in  Orlando  and  part-time 
magistrates  in  Titusville,  Fort  Myers,  Ocala,  and  Daytona  Beach.  The  full-time 
and  half-time  magistrates  have  been  given  a  full  range  of  duties  permissible 
under  the  applicable  statutes.  They  have  relieved  the  judges  of  arraignments  in 
addition  to  conducting  bail  hearings,  bond  reduction  hearings,  preliminary  hear- 
ings and  trials  of  petty  and  minor  offenses.  In  addition,  they  have  been  conducting 
omnibus  hearings  in  criminal  cases.  One  of  our  magistrates  has  been  utilized  by 
the  Federal  Judicial  Center  to  instruct  on  the  duties  of  a  magistrate  in  pretrial 
procedures.  He  has  lectured  twice  and  is  scheduled  for  a  third  lecture  this 
month. 

We  are  concerned  with  not  only  last  year  and  this  year  but  the  prospects  for 
future  caseloads.  For  a  variety  of  reasons  the  Middle  District  of  Florida  has  had 
a  mushrooming  population  and  all  projections  indicate  continued  substantial 
growth.  From  1960  to  1970  the  population  of  the  district  increased  by  33  per- 
cent—  (appendix  C) — and  conservative  projections  anticipate  28  percent  increase 
from  1970  to  1980.  I  say  "conservative"  because  the  projections  were  those  of 
the  Population  Division,  Bureau  of  Economic  and  Business  Research,  University 
of  Florida,  and  they  have  already  proved  to  underestimate.  Appendix  B  shows 
that  the  East  Central  Florida  Regional  Planning  Council,  which  has  made 
current  estimates  of  1972  population  based  on  previously  reliable  indicators 
such  as  utility  connections,  building  permits,  et  cetera,  found  the  1972  figures 
exceed  the  University  of  Florida  estimates  for  1975  in  four  of  the  five  counties 
covered  by  the  council's  surveys.  Where  the  University  survey  projects  a  State 
1980  population  of  8,719,400,  Dr.  Reinhold  P.  Wolff,  economic  consultant  in 
Miami,  projects  a  State  population  of  10,880,000  which  would  project  a  district 
population  of  5,548.000—51  percent  of  the  State— for  1980.  That  would  be  an 
increase  of  59  percent  in  this  decade. 

While  the  Jacksonville  division  has  been  growing  steadily,  the  greatest  changes 
have  come  in  the  Orlando,  Tampa  and  Fort  Myers  divisions.  Orlando  has  had 
the  space  center  in  Brevard  County.  Disney  World  in  Orange  and  Osceola 
counties  and  a  tremendous  influx  of  retirees  in  the  whole  area. 

Disney  World  has  surpassed  the  most  optimistic  estimates.  According  to 
Florida  Trend,  November  1972  : 

Three  years  ago  the  Disney  people  predicted  they  would  sell  seven 
million  admissions  the  first  year,  nine  million  by  1975  and  12  million  by 
1985 ;  actually,  about  10.7  million  paid  adminisslons  were  racked  up  in 
the  first  12  months. 

The  company  predicted  6,360  persons  would  be  employed  on  the 
grounds  by  1975,  8,920  by  1980  and  10,560  by  1985 ;  actually,  employment 
today  is  running  as  high  as  13,000.  As  the  opening  drew  nearer  the  com- 
pany continued  to  revise  figures  upwards. 

An  estimate  that  employment  indirectly  engendered  by  the  Disney 
operations  would  be  29,000  by  1975  and  58.400  by  1985  compares  with 
the  fact  that  Orlando  marketing  area  employment  jumped  60,000 — to 
220,000 — in  the  last  two  years. 

A  research  firm  estimated  that  private  entrepreneurs  would  have  to 
spend  $156  million  building  new  hotels  and  motels  to  meet  tourist 
demands;  three  times  that  amount  was  spent  last  year.  The  most 
recently  announced  plan  is  for  a  hotel  which  will  cost  $45  million.  This 
is  all  for  construction  of  hotels  outside  the  amusement  complex,  but  as 
close  as  they  possibly  can  nestle. 

In  other  words,  the  amusement  enterprise  which  opened  its  gates  on 
Interstate  4  just  a  few  miles  southwest  of  Orlando  has  stimulated  eco- 
nomic activity  in  its  first  year  to  a  degree  originally  forecast  more  than 
10  years  in  the  future. 

The  Tampa  bay  area  and  down  the  gulf  coast  to  Fort  Myers  has  become  a 
focal  point  for  new  residents,  with  Fort  Myers  considered  as  one  of  the  fastest 
growing  areas  in  the  State. 

Climate,  adequate  transportation  facilities,  and  room  to  expand  have  com- 
bined to  attract  hundreds  of  thousands  to  our  district;  every  sign  forecasts 
continued  expansion. 

Litigation  has  increased  along  with  the  development  of  the  district.  1969 
to  1972  saw  approximately  a  25  percent  increase  in  filings.  Government  projects 
of  which  the  middle  district  has  many,  spawn  condemnation  and  Miller  Act 
cases;  we  have  had  a  substantial  increase  in  what  is  commonly  referred  to  as 
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section  1983 — 42  U.S.C.  1983 — cases.  Those  are  claims  for  damages  arising  from 
claims  of  deprivation  under  color  of  law  of  constitutional  rights.  Because  the 
middle  district  has  the  second  largest  State  prison  in  the  South,  the  complaints 
filed  by  prisoners  all  are  in  our  district.  Of  course,  habeas  corpus  petitions 
challenging  a  conviction  are  referred  to  the  district  where  the  conviction  took 
place. 

An  exploding  economy  breeds  litigation  and  Federal  courts  get  their  share. 
To  meet  the  challenge  of  judicial  busines.s  now  and  for  the  next  several  vears, 
at  least  two  additional  judges  are  needed  in  the  Middle  District  of  Florida. 

While  the  statistics  show  a  1972  median  time  of  3.9  months  for  disposition 
of  criminal  cases,  that  is  only  a  median  time  so  that  too  many  cases  took  longer 
than  that.  As  you  know,  we  now  are  to  commence  a  criminal  trial  within  90 
days  after  a  plea  of  not  guilty,  if  the  defendant  is  in  custody  or  within  120 
days  if  he  is  not  in  custody,  except  in  exceptional  cases.  To  accomplish  that 
objective  additional  judge  power  is  essential. 

On  behalf  of  my  fellow  judges  I  respectfully  urge  your  favorable  consideration 
of  the  Judicial  Conference's  recommendation. 

Appendix  "A"  to  Judge  Young's 
Prepared  Statement 

[Appendix  "A"  was  a  large  map  of  Florida,  which  could  not  be  appropriately 
reproduced  for  this  record.  It  is  available  for  inspection  at  the  subcommittee's 
oflBce.] 
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2  Florida  Trend  Magazine. 

s  Population  Division,  Bureau  of  Economic  and  Business  Research,  University  of  Florida. 

<  East  Central  Florida  Regional  Planning  Council. 

Appendix  "C"  to  Judge  Young's  Pkepaked  Statement 

population  percentage  increases  for  iviiddle  district  of  florida 


From— 

To- 

Percent  increase 

I960.. 

1970... - 

1972 

1975 

1970... 

2,598,953    1970.... 

3,474,277     1972 

3,772,173     1975 

4,072,620    1980 

3,474,277     1980.. 

3,474,277 

3,772,173 

4,072,620 

4,459,400 

4,459.400 

33 
8 
7 
9 

28 

Senator  Burdick.  If  you  would  like  to  say  something  on  behalf  of 
your  district,  proceed  in  any  way  you  wish. 

Judge  Young.  I  would  perhaps  just  like  to  go  over  my  statement, 
if  it  is  all  right  with  you,  ]\Ir.  Chairman. 

Chairman  Burdick.  Certainly. 

Judge  Young.  As  Senator  Gurney  has  said,  my  name  is  George 
Young,  and  my  office  is  that  of  Chief  Judge  of  the  iSIiddle  District  of 
Florida,  which  position  I  have  held  only  for  the  past  10  days  as  a 
result  of  the  sudden  and  unexpected  death  of  our  then  Chief  Judge, 
William  A.  McRae,  Jr.,  of  Jacksonville,  who  died  on  the  27th  of 
January. 

First,  I  want  to  thank  the  IVIembers  of  this  subcommittee  for  the 
opportimity  to  appear  here  today  in  connection  with  a  matter  so 
important  to  the  administration  of  justice. 

The  Judicial  Conference  of  the  United  States  has  recommended 
two  additional  judgeships  for  the  middle  district  of  Florida  and  it 
is  in  support  of  that  recommendation  that  I  appear.  The  middle  dis- 
trict of  Florida  consists  of  33  counties  of  the  State's  total  67  counties, 
and  runs  from  Nassau  County  on  the  Georgia  line  in  the  north  to 
Lee  County  in  the  southwest  portion  of  Florida  on  the  south  for  a 
distance — as  the  crow  flies,  not  as  an  automobile  can  drive — of  ap- 
proximately 308  miles.  The  district  runs  from  the  Atlantic  Ocean  on 
the  east  to  the  Gulf  of  Mexico  on  the  west  for  a  distance,  at  its  widest 
point,  of  approximately  150  miles,  and  I  have  attached  as  appendix 
"A"  a  map  upon  which  we  have  colored  the  divisions  in  the  district 
so  that  it  is  geographically  illustrated. 

Senator  Burdick.  The  map  will  be  received  for  the  file. 

Judge  Young.  The  district  has  an  estimated  26,642  square  miles 
with  a  total  1972  estimated  population  of  3,772,173.  I  have  attached. 
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as  appendix  B,  the  census  figures  for  1960,  1970,  and  the  estimated 
populations  for  1972,  1975  and  1980.  That  population  figure  for  1972 
rej^resents  an  8V2-percent  increase  in  2  years  from  the  United  States 
census  figure  of  1,476,277  in  1970. 

The  district  has  five  divisions;  Jacksonville,  Ocala,  Orlando,  Tampa 
and  Fort  Myers.  Judges  are  resident  in  Jacksonville,  Tampa  and 
Orlando,  with  the  Tampa  judges  serving  the  Tampa  and  Fort  Myers 
divisions,  and  the  Jacksonville  judges  serving  the  Jacksonville  and 
Ocala  divisions. 

In  the  1972  fiscal  year  there  were  total  filings  of  2,765  civil  and 
criminal  cases,  which  was  461  filings  for  each  of  the  six  judges  of  the 
district.  The  number  of  terminations — 426  per  judge — was  18th 
among  all  94  districts  in  the  United  States,  but  it  still  left  a  deficit 
per  judge  of  35  more  cases  filed  than  terminated.  The  deficit  obviously 
would  have  been  much  grater  except  for  the  very  able  assistance  of 
visiting  judges  for  387  days — which  is  about  equivalent  to  li/^  years 
judge  time. 

On  the  other  hand,  the  deficit  might  have  been  smaller  if  each  of 
the  three  large — and  ever  growing  larger — metropolitan  areas  of  the 
district  (Jacksonville,  Orlando  and  Tampa-St.  Petersburg)  did  not 
require  full-time  Federal  court.  A  certain  amount  of  efficiency  is  lost 
when  judges  must  sit  permanently  in  cities  apart  from  each  other. 
Assistance  on  an  every  day-to-day  basis  is  impossible.  But  this  divi- 
sion of  judge  power  is  necessitat/ed  by  the  geography  and  population 
distribution  of  our  districts.  Each  of  the  areas  is  entitled  to  access  to 
Federal  court,  and  distances  and  volumes  of  work  are  such  that  full- 
time  Federal  court  must  be  held  in  all  three  sections  of  the  district. 

It  would  not  be  practical  or  warranted  to  consolidate  any  of  the 
three  divisions — that  is,  Jacksonville,  Orlando  and  Tampa.  I  mention 
this  division  of  judge  power  not  as  a  complaint,  or  as  an  advocate  for 
change,  but  only  because  it  is  a  very  real  factor  in  the  disposition  of 
our  cases. 

The  461  filings  per  judge  in  fiscal  year  1972  is  98  cases  per  judge 
more  than  the  1972  national  average  of  363.  Even  with  the  help  of 
visiting  judges  and  the  dedicated  efforts  of  our  resident  judges  we 
face  a  formidable  backlog. 

As  of  this  week,  according  to  the  figures  I  had  brought  up  to  date 
in  order  to  come  here  today,  we  have  pending  in  the  district  1,430 
civil  cases  with  an  estimated  trial  time  of  844  days.  Of  course,  many 
of  the  civil  cases  will  settle  and  some  (one  does  not  know  what  por- 
tion, but  obviously  many)  of  the  criminal  cases  may  be  disposed  of 
by  pleas. 

Our  situation  as  to  pending  cases  exists  despite  the  very  effective 
use  of  magistrates  in  our  district.  We  have  a  full-time  magistrate  in 
Jacksonville,  a  full-time  magistrate  in  Tampa,  a  half-time  magistrate 
in  Orlando  and  part-time  magistrates  in  Titusvillo.  Foi't  ]Mvers.  Ocala, 
and  Daytona  Beach.  The  full-time  and  half-time  magistrates  have 
been  given  a  full  range  of  duties  permissible  under  the  applicable 
statutes.  They  have  relieved  the  judges  of  arraignments,  in  addition 
to  conducting  bail  hearings,  bond  reduction  hearings,  preliminary  ex- 
aminations and  trials  of  petty  and  minor  offenses.  In  addition,  they 
have  been  conducting  omnibus  hearings  in  criminal  cases.  And  it  may 
be  of  interest  that  one  of  our  magistrates — the  magistrate  of  Jackson- 
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ville— has  been  utilized  by  the  Federal  Judicial  Center  to  instruct  on 
the  duties  of  a  magistrate  in  pretrial  procedures.  He  has  lectured 
twice  and  is  scheduled  for  a  third  lecture  this  month. 

We  are  concerned  with  not  only  last  year  and  this  year  but  the 
prospects  for  future  caseloads.  For  a  variety  of  reasons  the  middle 
district  of  Florida  has  had  a  mushrooming  population,  and  all  pro- 
jections indicate  continued  substantial  growth.  From  1960  to  1970  the 
population  of  the  district  increased  by  33  percent  (app.  C),  and  con- 
servative projections  anticipate  a  28-percent  increase  from  1970  to 
1980.  I  say  "conservative"  because  the  projections  were  those  of  the 
Population  Division,  Bureau  of  Economic  and  Business  Research, 
University  of  Florida,  and  they  have  already  proved  to  be  under- 
estimates.' Appendix  B,  which  is"  attached  to  my  statement,  shows  that 
the  East  Central  Florida  Regional  Planning  Council  which  has  made 
current  estimates  of  1972  population  based  on  previously  reliable  indi- 
cators such  as  utility  connections,  building  permits,  etc.,  found  that 
the  1972  figures  exceed  the  University  of  Florida  estimates  for  1975 
in  four  of  the  five  counties  covered  by  the  council's  surveys.  A^Hiere 
the  University  survey  projects  a  State  1980  population  of  8,719,400, 
Dr.  Reinhold*  P.  Wolff,  economic  consultant  in  ISIiami,  projects  a 
State  population  of  10,880,000,  which  would  project  a  district  popu- 
lation of  5,548,800,  computed  on  a  basis  of  51  percent  of  the  popula- 
tion of  Florida  in  the  middle  district  of  Florida  for  1980.  That  would 
be  an  increase  of  59  percent  in  this  decade. 

Now,  while  the  Jacksonville  division  has  been  growing  steadily,  the 
greatest  changes  have  come  in  the  Orlando,  Tampa  and  Fort  Myers 
divisions.  Orlando  has  had  the  space  center  in  Brevard  County, 
Disney  World  in  Orange  and  Osceola  counties  and  a  tremendous 
influx  of  retirees  in  the  whole  area.  I  wnll  not  read,  if  I  may,  the  por- 
tion of  the  statement  which  the  chairman  said  is  in  evidence  concern- 
ing Disney  World.  It  has  had  a  tremendous  impact  on  central  Florida 
and,  actually,  on  the  whole  State. 

The  Tampa  Bay  area,  and  down  the  gulf  coast  to  Fort  IMyers,  has 
become  a  focal  point  for  new  residents,  with  Fort  Myers  being  con- 
sidered one  of  the  fastest  growing  areas  in  the  State  and  nation. 

Climate,  adequate  transportation  facilities,  and  room  to  expand 
have  combined  to  attract  hundreds  of  thousands  to  our  district ;  every 
sign  forecasts  continued  expansion. 

Litigation  has  increased  along  with  the  development  of  the  district. 
1969  to  1972  saw  approximately  a  25  percent  increase  in  filings.  Gov- 
ernment projects,  of  which  the  Middle  District  has  many,  spawn  con- 
demnation and  Miller  Act  cases  and  the  like ;  we  have  a  substantial 
increase  in  what  is  commonly  referred  to  as  "Section  1983"  (42  U.S.C. 
1983)  cases.  Those  are  claims  for  damages  arising  from  claims  of 
deprivation  under  color  of  law  of  constitutional  rights.  Because  the 
middle  district  has  the  second  largest  State  prison  in  the  south  the 
complaints  filed  by  prisoners  all  are  in  our  district.  Of  course,  habeas 
corpus  petitions  challenging  a  conviction  are  referred  to  the  district 
where  the  conviction  took  place.  So,  even  though  a  prisoner  might  be 
in  Raiford  in  the  middle  district,  his  petition  is  assigned  to  the  south- 
ern district  if  that  is  where  he  was  convicted. 

An  exploding  economy  breeds  litigation  and  Federal  courts  get 
their  share.  To  meet  the  challenge  of  judicial  business  now,  and  for 
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the  next  several  years,  at  least  two  additional  judges  are  needed 
urgently  in  the  middle  district  of  Florida. 

Wliile  the  statistics  show  a  1972  median  time  of  3.9  months  for 
disposition  of  criminal  cases,  that  is  only  a  median  time,  so  that  too 
many  cases  took  longer  than  that  for  disposition.  As  you  know,  we 
now  are  to  commence  a  criminal  trial  within  90  days  after  a  plea  of 
not  guilty,  if  the  defendant  is  in  custody,  or  within  120  days  if  he  is 
not  in  custody,  except  in  exceptional  cases.  To  accomplish  that  objec- 
tive additional  judge-power  is  essential. 

On  behalf  of  my  fellow  judges,  I  respectfully  urge  your  favorable 
consideration  of  the  Judicial  Conference's  recommendation. 

Senator  Btjrdick.  Thank  you,  judge. 

Judge  YouxG,  I  would  be  happy  to  try  to  answer  any  questions 
that  you  may  have. 

Senator  Burdick.  Judge,  first,  I  trust  that  the  President  will 
promptly  fill  the  vacancy  caused  by  Judge  McRae's  passing  so  that 
you  will  not  have  a  prolonged  vacancy  as  has  occurred  in  other  dis- 
tricts. Can  we  assume  that  ? 

Judge  Young.  I  could  not  hear  you,  sir. 

Senator  Btjrdick.  Can  we  assume  that  the  President  will  fill  the 
vacancy  left  by  Judge  McEae  at  an  early  date? 

Judge  Young.  I  hope  so. 

Senator  Burdick.  I  would,  too. 

Senator  Gurnet.  Perhaps  I  could  speak  to  that,  Mr.  Chairman. 

Senator  Burdick.  Yes. 

Senator  Gurnet.  That  will  be  filled  fairly  soon. 

Senator  Burdick.  Very  well. 

Now,  judge,  if  you  will  direct  your  attention  to  Committee  exhibit 
3,  which  has  been  furnishd  to  you,  I  am  sure  you  have  it  there 

Judge  Young.  In  this  the  national  workload  ? 

Senator  Burdick.  The  last  page  .  .  .  exliibit  3. 

Judge  Young.  All  right. 

Senator  Burdick.  You  will  note  that  for  the  past  5  years,  your 
court  has  received  a  substantial  amount  of  visiting  judge  help  from 
other  districts.  Taking  1972,  specifically,  you  received  387  days  of 
visiting  judge  help.  Now,  when  these  judges  come  down  there,  they 
come  to  sit  on  the  bench  rather  than  work  in  chambers,  do  they  not? 

Judge  Young.  Yes,  sir. 

Senator  Burdick.  They  come  down  to  try  cases? 

Judge  Young.  Yes.  The  cases  are  set  up  for  them,  and  the  calendar 
is  set  up,  and  they  come  down  there,  and  from  my  experience  they 
are  hard-working  judges  and  have  done  yeoman  work. 

Senator  Burdick.  Is  there  any  reason  why  so  many  judsfes  go  to 
Florida? 

Judge  Young.  Well,  the  first  reason  that  they  are  requested  is  be- 
cause we  need  them.  Now 

Senator  Burdick.  Well,  we  find  from  the  records  that  this  State 
has  one  of  the  highest  percentages  of  visiting  judges  of  any  State 
in  the  Union. 

Judge  Young.  Well,  it  may  be  that  we  are  able  to  induce  them  to 
come  because  of  the  attractions  of  the  area,  but  the  judges  that  I  have 
worked  with  have  not  been  able  to  have  time  to  take  advantage  of 
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those  attractions,  other  than  to  enjoy  the  climate  from  their  place  of 
stay  to  the  Courthouse. 

Senator  Burdick.  Now,  these  ,387  days  of  trial  work  you  received 
in  1972  are  an  equivalent  in  bench  time,  based  upon  averages,  to  at 
least  two  extra  judges,  are  they  not? 

Judge  Young.  That  is  approximately  what  I  understand  to  be  the 
figures,  yes,  sir. 

Senator  Buedick.  Then  when  we  look  at  your  performance  record, 
we  must  regard  it  as  a  work  product  of  eight  judges  and  not  six 
judges;  thus,  instead  of  your  269  total  trials  representing  45  trials 
per  judge,  it  only  represents  34  trials  per  judge,  which  is  well  below 
the  national  average  of  47  trials  per  judge.  Similarily,  your  district 
reported  a  total  of  545  trial  days  in  1972,  and  this  represents  only 
67  trial  days  for  each  of  eight  judges. 

Also,  your  2558  terminations,  if  divided  by  eight,  would  yield  only 
310  per  judge.  That  is  well  below  the  average  of  358. 

Do  you  care  to  comment  on  those  comparisons? 

Judge  YoTjxG.  AVliere  are  you  referring  to.  Senator? 

Senator  Burdick.  Well,  should  I  go  back  over  it  ? 

First,  you  get  the  raw  figures  from  Committee  exhibit  1. 

Judge  YouxG.  Oh,  I  see. 

Senator  Burdick.  Now,  since  you  had  the  visiting  judges  for  387 
days,  that  is  the  equivalent  of  two  judges.  So  you  have  to  divide  the 
work  by  eight.  Your  district  reported  545  trial  days  in  1972,  accord- 
ing to  the  record,  and  if  you  divide  that  by  eight,  you  only  have  67 
trial  days  per  judge. 

Judge  Young.  Well,  I  am  not  sure  whether  the  civil  rights  cases — 
some  of  these,  for  example,  school  cases  that  we  have,  figure  in  as 
trial  days.  I  know  they  have  taken  a  good  bit  of  my  time  and  in 
other  cities  also,  in  Jacksonville  and  Tampa.  Now,  if  the  time  that  is 
spent  in  those  cases  is  treated  as  trial  daj^s,  I  am  not  aware  of  it.  I 
know  that  it  has  taken  a  tremendous  amount  of  time. 

Senator  Burdick.  The  staff  tells  me  that,  from  the  record,  they  are 
included  as  trial  days. 

Judge  Young.  Well,  I  am  not  able  to  say  then  why  that  particular 
figure  exists. 

Senator  Burdick.  Before  this  staff  questions  you,  I  wonder.  Sen- 
ator Gurney,  would  you  have  some  questions  you  would  like  to  ask? 

Senator  Gurney.  No,  I  just  want  to  compliment  the  Judge  on  his 
fine  presentation.  And,  also,  I  think  probably  he  has  understated  the 
case  as  far  as  the  population  is  concerned.  It  is  true  that  all  of  the 
estimates  we  have  had  are  constantly  under  what  the  actual  popula- 
tion is  in  the  middle  district  of  Florida.  One  of  the  great  factors,  as 
he  pointed  out,  is  the  advent  of  Disneyland,  which  has  brought 
numbers  into  the  Orlando  area  far  beyond  anybody's  expectations. 

I  might  also  point  out  that  when  the  last  judge  bill  was  up  3  years 
ago,  or  so,  we  had  another  judge  in  for  this  district,  but,  unfortu- 
nately, our  brothers  in  the  House  eliminated  it  from  the  final  bill. 

Senator  Burdick.  The  House  eliminated  one  judgeship  ? 

Senator  Gurney.  That  is  right,  so  we  had  one  less  judge  than  the 
Senate  bill  provided  as  long  as  3  years  ago. 

Judge  Young.  INIay  I  say.  Senator,  for  fear  of  being  accused  of 
exaggerating,  I  had  underestimated  what  I  believed  to  be  the  growth 
in  the  area,  both  population-wise  and  case-wise. 
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Mr.  Westphal.  Judge  Young,  the  committee  staff  has  analyzed  the 
basis  of  the  Judicial  Conference  recommendations  for  all  of  the  33 
districts  involved.  We  have  analyzed  it  in  the  light  of  the  standard 
which  was  apparently  adopted  by  the  Judicial  Conference  and  its 
subcommittee  imder  Judge  Butzner.  They  adopted  a  standard  of  400 
filings  per  judge  as  being  a  workload  below  which  they  would  not 
consider  additional  judgeships.  If  the  filings  were  substantially  in 
excess  of  the  400,  they  sometimes  decided  that  the  district  needed  an 
additional  judgeship. 

Now,  for  this  reason,  the  staff  has  felt  that  it  should  take  into  con- 
sideration this  large  amount  of  visiting  judge  time  that  you  get  in 
your  particular  district.  In  doing  that,  as  the  Chairman  has  indicated, 
in  arriving  at  per  judge  figures  for  your  district  on  the  basis  of  eight 
judges  rather  than  the  six  active  judges,  and  in  applying  that  figure 
of  eight  to  your  total  civil  and  criminal  filings  in  1972,  with  2,765 
cases,  we  arrived  at  average  filings  per  judge  of  345  cases,  which  is 
below  the  national  average  and  which  is  well  below  the  400  per  judge 
filings  that  the  Judicial  Conference  adopted  as  its  standard.  Do  you 
have  any  comment  as  to  whether  you  think  this  is  a  fair  comparison 
or  not  ? 

Judge  Young.  Well,  no.  Of  course,  I  do  not  like  to  say  what  is  fair 
or  not  fair.  But,  as  I  pointed  out  in  the  statement,  we  do  have  a 
peculiar  situation  in  holding  court,  full-time  court,  which  is  a  neces- 
sity and  fact  of  life,  in  three  different  areas.  It  is  impossible  to  help. 
You  can  get  a  certain  efficiency  if  a  case  goes  off  one  day  and  a  Judge 
has  two  cases  set  before  him,  both  of  which  must  go  to  trial.  The 
judge  who  has  his  case  go  off  can  take  the  other  case,  and  you  have 
two  trials  going  simultaneously.  But,  if  you  do  not  have  those  judges 
sitting  together  like  that,  it  cannot  be  done.  So,  we  do  have  that  situ- 
ation which  reduces  the  ability  to  be  constantly  trying  cases,  or  at 
least  trying  cases  as  frequently  as  we  might  if  we  were  in  an  area 
where  all  of  the  judges  sat  together. 

Senator  Gurnet.  Judge  Young,  I  am  not  all  that  familiar  with 
your  district,  but  was  not  Chief  Judge  IMcRae  ill  last  year  for  some 
period  of  time  ? 

Judge  Young.  Yes,  Senator.  To  answer  the  Chairman's  question 
directed  to  me  a  few  moments  ago,  on  which  I  said  I  could  not  explain 
that  figure,  I  think  that  possibly  the  answer  to  that,  as  well  as  to 
Mr.  Westphal's  last  question,  is  what  you  have  just  mentioned;  that 
the  Chief  Judge  who,  as  I  pointed  out,  recently  passed  away,  was 
incapacitated  for  approximately  6  months  of  the  fiscal  year,  which  is 
the  basis  of  your  figures,  so  that  we  did  not  have  his  services  for  a 
full  6  months. 

Senator  Gurnet.  And  then,  after  he  came  back,  my  recollection 
was  that  he  was  not  working  perhaps  as  fully  as  some  of  the  other 
judges.  Is  that  not  correct  ? 

Judge  Young.  Well,  he  apparently  had  been  experiencing  some 
effects  of  ill  health. 

Senator  Gurnet.  And  the  other  point,  I  am  not  as  familiar  with 
this  perhaps  as  I  should  be  but,  of  course,  the  new  judge  down  there. 
Judge  IToclges,  has  spent  some  time  in  indoctrination,  as  I  recall. 
Since  it  takes  some  time  to  get  a  judge  going,  he  has  not  been  avail- 
able full-time  either  until  fairly  recently,  is  that  not  true  ? 
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Judge  Young.  That  is  true,  Senator.  He  is  our  most  recent  junior 
judge,  and  he  is  now,  I  think,  working  at  full  capacity.  But,  certainly 
during  the  period  of  time  from  which  these  figures  have  been  taken, 
he  probably  would  not  have  been  able  to  handle  as  many  cases  as  an 
experienced  judge  could  have.  Certainly  my  own  observation  is  that 
a  judge  who  is  experienced  can  dispose  of  cases  far  faster  than  one 
who  has  just  come  on  the  bench.  I  know  that  cases  that  I  can  dispose 
of  now  in  a  certain  period  of  days,  might  have  taken  twice  as  long 
10  years  ago. 

Senator  Gurney.  I  though  that  might  have  been  the  case,  and  that 
would  have  a  bearing  on  this  picture. 

Judge  YouNCx.  It  would. 

Senator  Gurxey.  Of  caseloads. 

]\rr.  Westpiial.  Judge  Young,  of  course  the  fact  that  Judge  ISIcRae 
was  ill,  and,  therefore,  incapacitated  for  part  of  1972,  or,  for  that 
matter,  for  all  of  1972,  would  have  no  effect  upon  the  number  of  new 
cases  that  were  filed  in  your  court.  Litigants  filed  cases  regardless  of 
whether  Judge  McRae  was  ill  or  not,  so  that  your  prospects  for  1973 
and  1974  are  that  you  will  receive,  as  an  appointment  to  the  vacancy 
created  by  Judge  McRae's  death,  a  healthier  and  more  vigorous  judge 
who  can  supply  some  additional  power  that  you  did  not  have  in  1972. 
Is  that  not  a  fact  ? 

Judge  YotTNG.  Well,  that  is,  in  a  sense.  Of  course,  a  new  judge — 
it  is  going  to  take  him  awhile  to  get  acclimated  to  being  a  judge. 

Mr.  Westphal.  That  is  right.  Now,  Judge  Hodges  has  gone  through 
this  period  of  training  in  1972,  and  he  will  be  able  to  give  full-time 
services  to  your  district  in  1973  ? 

Judge  Young.  We  would  hope. 

Mr.  Westphal.  So,  from  a  practical  standpoint,  in  1973,  1974  and 
1975,  your  district  is  going  to  have  more  service  out  of  the  six  active 
judges  than  it  happened  to  have  in  1972,  because  of  Judge  McRae's 
unfortunate  illness,  and  because  Judge  Hodges  was  a  new  judge,  par- 
ticipating in  this  educational  program  that  the  Federal  Judicial 
Center  always  furnishes  to  new  judges ;  is  that  not  true? 

Judge  Young.  That  is  true,  yes,  sir. 

Mr.  Westphal.  All  right. 

Judge  Young.  Of  course,  I  think  that  this  projection  of  a  527 
filings  caseload  that  is  in  this  exhibit  is  realistic.  Certainly,  it  is  not 
an  over-estimate. 

Mr.  Westphal.  Now,  when  the  visiting  judges  come  down  to  your 
District,  they  do  not  bring  their  court  reporters  or  law  clerks  with 
them,  do  they  ? 

Judge  Young.  They  do  not  bring  court  reporters  ordinarily.  I  can 
think  of  only  one  instance,  for  a  week,  where  it  was  necessary  to 
bring  one.  It  was  a  criminal  case  in  which  they  required  daily  copy, 
and  there  were  no  court  reporters  available,  so  they  brought  one  in 
for  that  one  week.  But,  other  than  that,  they  do  not  bring  their  court 
reporters.  We  get  them  locally. 

Some  of  them  bring  law  clerks  and  some  of  them  do  not. 

ISIr.  Westphal.  Now,  if  the  visiting  judges  do  not  bring  law  clerks 
or  court  reporters,  then  they  must  either  use  a  court  reporter  of  one 
of  the  regular  judges  when  they  are  trying  cases,  or  you  must  go  out 
on  the  open  market,  so  to  speak,  and  retain  a  contract  or  per  diem 
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court  reporter,  in  order  to  staff  the  courtroom  wherein  a  visiting  judge 
is  holding  trials,  is  that  not  true? 

Judge  Young.  Yes,  sir.  My  experience  has  been  that  we  have  to 
contract,  as  you  say,  court  reporters  on  a  daily  basis,  because  speaking 
for  myself,  I  am  using  my  court  reporter  daily,  so  we  are  running 
simultaneously. 

Mr.  Westphal.  And  the  going  rate  for  court  reporters  on  a  per 
diem  basis  in  the  Tampa  area  is  approximately  $60  per  day,  is  it  not  ? 

Judge  Young.  Well,  I  can  only  speak  for  Orlando,  and  I  believe  it 
is  $50  a  day  there  now.  I  believe  that  is  right. 

Mr.  Westphal.  And,  in  addition  to  that,  if  in  a  criminal  prosecu- 
tion, for  example,  the  Government  orders  a  transcript  of  the  trial 
record,  that  court  reporter  charges  so  much  per  page  in  addition  to 
his  $50  per  day? 

Judge  Young.  Yes.  That  is  correct. 

Mr.  Westphal.  So  that  this  matter  of  staffing  a  visiting  judge  by 
providing  him  with  all  of  the  supporting  personnel  that  he  needs  in 
order  to  conduct  a  trial  gets  to  be  rather  an  expensive  thing  for  the 
Administrative  Office,  does  it  not  ? 

Judge  Young.  That  is  correct.  I  would  assume  it  would  be  more 
expensive  than  having  a  full-time  judge  there. 

Mr.  Westhal.  All  right  now.  You  cannot  go  out  on  the  open 
market  and  retain  the  services  of  a  law  clerk  for  these  visiting  judges. 
Just  how  do  jT^ou  provide  the  assistance  of  a  law  clerk  for  visiting 
judges  when  they  are  down  trying  cases  in  3^our  districts? 

Judge  Young.  Well,  if  one  arrives  without  a  law  clerk,  and  I  stated 
that  some  arrive  with  them — my  recollection  is  that  any  judge  that 
is  there  for  any  particular  length  of  time  brings  his  law  clerk  with 
him.  If  he  just  comes  for  some  short  period  of  time,  if,  for  example, 
he  comes  back  for  sentence  or  something  of  that  sort,  to  finish  up 
work  that  he  has  been  on  assignment  there  for,  he  might  not  bring 
him. 

Mr.  Westphal.  And  these  law  clerks  by  and  large  in  the  Federal 
judiciary  are  young  men  who  have  just  completed  their  legal  educa- 
tion and  are  serving  a  year  of  clerkship  until  they  go  out  into  the 
practice  of  law ;  is  that  not  true  ? 

Judge  Young.  Ordinarily  that  is  true. 

Mr.  Westphal.  So  if  the  \asiting  judge  brings  his  law  clerk  with 
him,  that  law  clerk  is  away  from  his  official  duty  station  and  he  is 
entitled  to  receive,  not  only  his  travel  expense,  but  also  his  per  diem 
compensation  while  he  is  in  your  district  working  with  the  visiting 
judge? 

Judge  Young.  That  is  correct ;  yes,  sir. 

Mr.  Westphal.  And  even  where  the  visiting  judge  is  a  judge  in 
senior  status,  he  may  have,  back  in  his  home  district,  the  services  of  a 
law  clerk  because  he  is  actively  engaged  in  judge  work,  even  though 
he  is  on  a  senior  status ;  is  that  not  true  ? 

Judge  Young.  That  is  right. 

Mr.  Westphal.  But  where  a  judge  does  not  bring  a  law  clerk,  if 
he  needs  the  services  of  a  law  clerk  in  conjunction  with  the  trial  work 
that  he  does  for  your  district,  then  it  becomes  necessary  for  the 
judges  in  your  district  to  make  one  of  their  law  clerks  available  to 
this  judge. 


217 

Judge  YouxG.  That  is  correct. 

Mr.  Westphal.  Now,  then,  the  principal  division  which  has  the 
largest  volume  of  work,  I  take  it,  is  at  Jacksonville? 

Judge  Young.  Yes. 

^Ir.  Westphal.  Now,  at  Jacksonville— — 

Judge  Young.  Jacksonville  has,  yes,  sir. 

]\Ir.  Westi'iial.  Now,  at  Jacksonville,  how  many  courtrooms  are 
there  for  your  Judges  ? 

Judge  Young.  There  are  now  two  large  courtrooms,  of  what  used 
to  be  called  tlie  ceremonial  type,  which  were  built  some  years  ago,  and 
one  medium-sized  courtroom,  and  then  there  is,  at  least  one  other 
courtroom  that  is  also  available  that  the  court  of  appeals  has  used.  It 
has  a  movable  jury  box  that  can  be  rolled  in  on  rollers  and  converted 
to  use  by  trial  courts,  district  courts,  when  it  is  not  in  use  by  the  court 
of  appeals. 

Mr.  Westphal.  So  that  at  Jacksonville,  you  have  three  regular 
courtrooms  available  and  those  are  normally  used  by  the  three  resi- 
dent judges  in  Jacksonville;  is  that  true? 

Judge  Young.  Yes,  sir. 

]Mr.  Westphal.  Now,  this  circut  courtroom.  How  often  have  panels 
of  the  Fifth  Circuit  used  that  courtroom  hearing  cases  or,  conversely, 
how  much  of  the  time  in  the  year  is  that  courtroom  available  for  use 
by  the  district  court  ? 

Judge  Young.  I  do  not  know  whether  we  have  that  figure.  I  can 
say  this,  of  course,  I  am  not  qualified  to  give  you  a  specific  answer 
to  that,  Mr.  Westphal.  Well,  the  court  of  appeals  has  sat  in  Jackson- 
ville a  number  of  times  a  year.  I  understand  that  they  are  holding 
court  now  more  frequently  in  New  Orleans  as  a  result  of  the  new 
quarters  they  have  there.  But,  certainly'-,  it  would  be  available  a  good 
part  of  the  time  for  use  b}''  the  district  court. 

]Mr.  Westphal.  Now,  at  Tampa,  how  many  courtrooms  do  you 
have  ? 

Judge  Young.  There  are  two  fairly  large  courtrooms  and  the  third 
courtroom  is  in  the  process  of  being  constructed.  I  am  not  certain 
just  how  far  along  it  is,  but  they  are  building  another  courtroom. 

Mr.  Westphal.  Have  they  started  construction  or  is  it  at  the  draw- 
ing board  stage  ? 

Judge  Young.  It  is  somewhere  between  the  drawing  board  stage 
and  in  construction,  IMr.  Westphal. 

Mr.  Westphal.  And  at  Tampa,  you  have  two  resident  judges  do 
you  not  ? 

Judge  Young.  That  is  correct,  yes,  sir. 

Mr.  Westphal.  At  Orlando,  which  is  the  third  princi]:)al  place  of 
holding  court  in  your  district,  how  many  courtrooms  do  you  have? 

Judge  Young.  We  have  one,  and  when  another  judge  is  visiting 
there,  what  I  have  done  is  use  one  of  the  State  courtrooms.  They  have 
been  very  cooperative  in  letting  me  use  one  of  their  courtrooms.  We 
faced  some  problems  this  year  because,  as  a  result  of  a  change  in  the 
law  there,  many  of  the  judges  have  become  trial  judges,  and  they  all 
require  their  own  courtroom,  so  it  is  going  to  be  more  difficult  to  get  a 
courtroom.  But,  fortunately,  a  new  building  is  to  be  constructed  in 
Orlando.  It  is  between  the  drawing  stage  and  construction,  and  we 
will  have  three  courtrooms. 
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Mr.  Westphal.  Now,  then,  as  things  now  stand  in  your  district,  as 
I  understand  it,  apart  from  the  courtroom  and  chambers  requirements 
of  your  regular  six  judges  at  these  three  principal  places  of  holding 
court,  you  have  the  circuit  courtroom  in  Jacksonville  which  is  avail- 
able for  part  of  the  year,  when  the  Fifth  Circuit  judges  are  not  using 
it,  and  a  State  court  courtroom  that  you  have  used,  when  a  visiting 
judge  has  been  given  your  regular  Federal  courtroom  in  Orlando? 

Judge  Young.  Correct. 

Mr.  Westphal.  But  at  the  present  time  that  is  all  you  have  in  the 
way  of  extra  courtroom  space  ? 

Judge  YoTJNG.  For  jury  cases.  Now,  I  do  have  a  small  courtroom 
which  I  can  use  for  nonjury  cases,  and  if  I  find  that  there  is  not  a 
State  courtroom  available  for  a  particular  period  of  time,  I  can  set 
nonjury  cases  and  hold  them  simultaneously  with  the  judge  sitting  in 
the  courtroom  for  jury  cases. 

Mr.  Westphal.  Now,  then,  when  these  visiting  judges  come  in  there, 
do  most  of  them  come  in  the  so-called  winter  months,  December, 
January,  February,  March  ? 

Judge  YouN'G.  I  do  not  know  that  it  is  confined  solely  to  what  we 
might  call  winter  months.  I  would  not  want  the  impression  to  be 
given  that  they  come  to  Florida  just  for  the  climate  and  that  they 
are  there  for  any  vacation,  because  that  has  not  been  the  case. 

Mr.  Westphal.  Well,  how  many  visiting  judges  come  down  and 
volunteer  their  services  in  June,  July  or  August,  approximately? 

Judge  Young.  Well,  I  do  not  know  how  many  have  been  in  Tampa 
and  Jacksonville,  but  they  have  been  there  off  and  on,  it  seems  to  me, 
around  the  year.  In  Orlando,  I  have  primarily  had  one  judge  who 
has  come  there  for  several  years  and  who  is  a  very  hard-working 
judge. 

Mr.  Westphal.  Judge  Duncan  ? 

Judge  Young.  Judge  Duncan  from  Kansas  City,  who  likes  to  work, 
and  he  does  not  do  anything  but  work. 

Mr.  Westphal.  I  think  that  the  Administrative  Office  requires 
each  visiting  judge  to  file  a  monthly  report  of  his  activities  in  the 
recei^dng  district  during  the  time  he  is  serving  on  a  temporary  as- 
signment, does  he  not  ? 

Judge  Young.  Yes,  he  does. 

Mr.  Westptial.  So  I  tliink  it  would  be  possible  to  obtain  from  the 
Administrative  Office  the  month  and  days  a  visiting  judge  served 
for  this  387  days  we  talked  about  in  1972  ? 

Judge  Young.  Yes  it  would. 

Mr.  "Westphal.  So,  whatever  the  situation  is  as  to  when  they 
come,  that  information  will  be  available? 

Judge  Young.  Yes,  sir.  And  may  I  say,  as  I  said  earlier,  that  it 
might  be  easier  to  induce  somebody  to  come  when  the  climate  is 
better  than  the  area  from  which  they  came,  but  that  is  not  the  sole 
reason  why  they  are  there.  It  is  just  a  basis  for  inducing  them  to 
come. 

Mr.  Westphal.  "^^Hien  I  was  talking  about  the  expense  of  providing 
supporting  personnel  for  a  visiting  judge,  another  item  of  expense, 
of  course,  for  any  of  these  judges,  active  or  senior,  is  that,  when 
they  are  away  from  their  official  duty  station,  they  are  entitled  to 
receive  reimbursement  on  a  per  diem  basis  for  their  expenses,  too  ? 
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Judge  Young.  That  is  correct  and,  also,  for  secretarial  help,  too. 

Mr.  Westphal.  How  do  you  go  about  providing  secretaries  for  the 
judges  that  come  in  ? 

Judge  Young.  Ordinaril}^  they  bring  their  own. 

Mr.  Westphal.  And  I  assume  that  they  can  also  receive  per  diem 
expenses  ? 

Judge  Young.  That  is  correct. 

]Mr.  Westpkal.  Now,  you  liave  mentioned  that  you  have  the  big- 
gest, T  think  you  said  the  biggest,  State  penal  institution  in  Florida 
in  your  district  ? 

Judge  Young.  Yes,  it  is  the  second  biggest  in  the  South  and  I 
understand  that  they  have  plans  underway  to  build  another  one  in 
our  district  in  Brevard  County. 

]Mr.  Westphal.  And,  of  course,  that  situation  generates  quite  a 
few  habeas  corpus  petitions,  does  it  not? 

Judge  Young.  Yes. 

Mr.  Westphal.  And  according  to  the  committee  exliibits  which 
have  been  furnished  to  you,  during  1972,  when  you  have  had  two 
full-time  magistrates  and  five  part-time  ones,  your  magistrates  re- 
viewed some  418  prisoner  petitions.  I  would  take  it  then  that  the 
volume  of  tlie  habeas  corpus  work  is  being  handled  by  the  magistrates 
principally  ? 

Judge  Young.  Well,  initially,  but  it  takes  final  action  by  the 
judge. 

Mr.  Westphal.  I  understand  that. 

Judge  Young.  It  cannot  be  terminated,  or  finally  determined,  by 
the  magistrate. 

Mr.  Westppial.  I  understand.  But  the  reviewing — the  screening 
and  the  recommendation  of  appropriate  action — ^that  work  is  done 
by  the  magistrate  and  then,  of  course,  it  is  presented  to  your  six 
judges  and  they  decide  the  final  action  on  the  matter? 

Judge  Young.  That  is  correct. 

]\Ir.  Westphal.  All  right.  Tell  me,  do  your  magistrates  hold  evi- 
dentian'  hearings  on  these  habeas  corpus  petitions  if  they  reach  the 
evidentiarv^  hearing  stage? 

Judge  Young.  They  do.  The  one  in  Tampa  does  and  makes  findings 
of  fact  and  conclusions  of  law,  which  the  reviewing  judge,  as  I  un- 
derstand the  procedure  there,  then  either  accepts,  that  is  makes  an 
independent  finding  as  an  acceptance  of  those  findings  of  fact  or 
conclusions  of  law,  or  makes  different  ones,  as  the  case  may  be.  I  do 
not  believe  that  in  Jacksonville,  the  magistrate  is  holding  indepen- 
dent hearings.  I  know  that  in  Orlando,  if  I  decide  that  a  hearingis 
necessary,  I  hold  the  hearing  and  hear  the  prisoner  and  any  wit- 
nesses that  might  be  called. 

Mr.  Westphal.  In  addition  to  the  habeas  corpus  work,  according 
to  Committee  exhibit  2,  which  is  in  front  of  you,  your  magistrates 
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—  and  I  take  it  it  is  principally  the  two  full-time  magistrates— do  a 
lot  of  other  work  to  assist  the  judges  on  your  bench.  They  held  147 
pretrial  conferences  in  criminal  cases,  38  pretrial  conferences  in 
civil  cases,  handled  a  total  of  190  motions  during  the  year,  served 
as  special  mast-ers  some  24  times,  and  handled  a  lot  of  your  addict 
rehabilitation  matters.  Your  bench  is  getting  considerable  help  from 
your  two  full-time  magistrates,  are  you  not  ? 

Judge  Young.  We  are,  yes,  sir.  We  would  be  worse  off  if  we  did 
not  have  them. 

My.  Westphal.  Is  the  situation  such  that  these  two  full-time  mag- 
istrates are  so  overworked  -hat  you  might  be  able  to  use  yet  another 
full-time  magistrate  and  use  him  efficiently  and  effectively? 

Judge  Young.  I  believe  that  the  time  is  going  to  come  in  the  near 
future  when  we  will  need  an  additional  full-time  magistrate. 

Mr.  Westphal.  I  believe  that  is  all  of  the  questions  I  have,  Mr. 
Cha.irman. 

Senator  Burdick.  I  have  one  more  question.  Judge. 

Judge  Young.  Yes,  sir,  Mr.  Chairman. 

Senator  Buedtck.  There  is  a  strong  sentiment  in  the  Congress, 
and  in  the  committee,  for  repeal  of  the  law  pro\dding  for  three  judge 
courts  in  the  district  court.  As  a  matter  of  fact,  we  have  had  con- 
siderable testimony  from  the  judges  on  this  question,  and  it  is  very 
apt  to  become  law*^  very  soon.  Now,  you  know  from  your  experience 
that  a  three- judge  court  requires  a  lot  of  time  arranging  for  the 
three  judges  to  get  together.  There  is  some  travel  involved  and 
that  takes  considerable  time.  If  we  should  abolish  the  three-judge 
court,  would  tliat  release  more  judge  power  in  your  district? 

Judge  Young.  Oh,  yes,  it  would.  How  much  I  could  not  say. 

Senator  Burdick.  Would  you  be  in  favor  of  ending  the  three- 
judge  court  system  ? 

Judge  Young.  I  would  say  yes.  Of  course,  I  would  predicate  that 
upon  wanting  to  Imow  what  it  was  going  to  be  replaced  with.  But, 
generally,  yes. 

Senator 'Btt.dtck.  There  is  a  wide  feeling  that  it  takes  too  much 
time  and  does  not  serve  any  purpose.  The  Judicial  Conference  wants 
it  abolished,  and  I  know"^that  when  you  have  one  district  judge 
operating  instead  of  two,  plus  one  circuit  judge,  you  are  making 
more  time  available. 

Judge  Young.  It,  in  some  ways,  is  an  anachronism. 

Senator  Buedigk.  Senator  Gurney,  any  more  questions? 

Senator  Gurney.  Just  one  question  for  my  own  interest. 

In  criminal  trials  in  the  middle  district.  Judge,  how  long  is  it 
between  the  time  a  prisoner  is  arraigned  and  when  he  is  tried?  How 
mucli  time  elapses? 

Judge  Young.  The  time  that^ — tlie  only  statistic  I  have  is  that 
put  out  by  the  Administrative  Office  which  is,  from  filing  to  disposi- 
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tion,  3.9  months,  which  I  pointed  out  was  a  median  time.  Now,  of 
course,  that  is  the  filing,  I  suppose,  of  the  indictment  or  informa- 
tion. Now,  ordinarily,  that  would  be  pretty  close  because  the  arraign- 
ment follows  soon  after  the  filing.  I  try  to  have  the  arraignments 
within  a  week. 

Senator  Gurnet,  So  it  is  approximately  4  months? 

Judge  Young.  Approximately  4  months  but,  of  course,  there  are 
some  that  take  longer. 

Senator  Gurnet.  No  further  questions. 

Senator  Buedick.  Thank  you,  Judge. 

Judge  Young.  Thank  you. 

Senator  Burdick.  That  will  he  all,  Judge,  if  you  care  to  make 
a  plane  or  run. 

Judge  Young.  Thank  you  very  much. 

Senator  Burdtck.  Thank  you.  Administrative  Office  exhibits  1 
and  2  and  Committee  exhibits  1,  2,  and  3  for  the  Middle  District 
of  Florida  will  now  be  made  a  part  of  this  record,  and  we  will 
welcome  Judge  Fulton. 
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Committee  Exhibit  3 
Florida,  Middle- 


Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 


1969 


1970 


1971 


1972 


McGuire. 
Allgood. . 
Duncan. . 
Bov/en . . . 
Lindberg . 


Scott 

Willson. 
"Warlick . 
Duncan. . 
Kilkenny . 


Fla(N)- 


Scott... 
Willson. 
Clary... 
Nichol. , 
Halbert. 


Scott. . . 
Clary . . . 
Willson. 
Hooper. 
Keady. . 
Fisher. . 
Duncan. 
Nichol. . 
Halbert. 
Kerr 


Fla  (N) 


Fla(N) 


Clary 

Willson 

Thomas.  ....*. 
Middlebrooks , 

Fox 

Duncan 

Robinson 

Johnsen 

Solomon 


D.C. 
Ala  (N) 
Mo(E&W) 
Wash(W) 
Wash(W 


Pa(W) 

N .  C . (w: 

Mo(E&W, 
Ore.    • 


Pa{W) 
Pa{E) 
S.D. 
Cal(E) 


Pa(E)       • 

Pa(W) 

Ga(N) 

Miss(N) 

Tex(E) 

Mo.  (W)' 

S.D. 

Cal(E) 

Wyo. 

Pa{E) 

Pa(W) 

Ala(S) 

Fla(N) 

Mich{W) 

Mo(W) 

Neb. 

8th  Cir. 

Ore. 


30 
12 
76 
29 
37 

4 
37 
14 
65 
29 

2 
26 

46 
39 
44 

15 
33 
34 

4 
22 

8 
69 

3 
15 
24 

90 
33 
24 
5 
69 
78 
26 
31 
31 
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Senator  Btjrdick.  Senator  Gurney,  do  you  have  any  comment  to 
make  about  Judge  Fulton  ? 

Senator  Gurnet.  Only,  as  I  have  said  before,  that  he  is  the  chief 
judge  of  the  Southern  District  of  Florida,  wliich  is  one  of  the  busiest 
districts  in  the  Federal  System,  and  he  is  held  in  hi^h  esteem  among 
our  legal  community  and  the  rest  of  the  community,  too.  We  are 
very  proud  to  have  Judge  Fulton  as  our  chief  judge,  and  he  rmis 
a  fine  court.  "We  are  glad  to  have  you  here  Judge. 

Judge  FuLTOx.  Thank  you.  Senator  Gurney. 

Senator  Btjrdick.  You  may  proceed  in  any  way  you  wish. 

STATEMENT  OF  HON.  CHAELES  B.  FULTON,  CHIEE  JUDGE, 
SOUTHERN  DISTRICT  OF  FLORIDA 

Judge  Fui.TON.  Senator  Burdick,  I  have  provided  Senator  Gur- 
ney with  a  copy  of  this  paper  that  I  have  prepared,  and  I  have  pro- 
vided Mr.  Westphal  with  one.  ISIay  I  pass  this  to  you? 

Senator  Burdick.  Certainly. 

Judge  FuLTcfN".  Thank  you.  The  judges  of  our  court 

Senator  Burdick.  Your  prepared  statement  will  be  made  a  part 
of  the  record,  without  objection. 

(The  prepared  statement  of  Judge  Fulton  follows:) 

U.S.  District  Court, 
Southern  District  of  Florida, 

Miami,  Fla.,  Felruary  2,  1973. 
Chief  Judge  Charles  B.  Fulton 

Re:  The  urgent  need  of  the  Southern  District  of  Florida  for  additional  judge 

power. 
Hon.  Quentin  N.  Burdick, 
U.S.  Senator. 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery, 

New  Senate  Office  Building, 

Washington,  D.C.  20510 
Dear  Senator  Burdick  :  The  purpose  of  this  report  is  to  demonstrate  to  you 
and  the  members  of  the  committee  the  present  and  future  need  of  the  Southern 
District  of  Florida  for  additional  .iudgeships. 

present  judges 

At  the  present  time,  the  active  United  States  District  Judges  in  the  Southern 
District  of  Florida  are  the  following : 
Jildee*  Induction  date 

Charles  B.  Falton,  (Chief  Judge) June  14,  1963. 

William  0.  Mehrtens Sept.  10,  1964. 

C.  Clyde  Atkins Aug.  15,  1966. 

Joe  Eaton June  20,  1967. 

Peter  T.  Fay Oct.  30,  1970. 

James  Lawrence  Eang Oct.  30,  1970. 

Norman  C.  Roettger,  Jr.i June  16,  1972. 

I  Replaced  Judge  Ted  Cabot  who  died  Dec.  4, 1971. 

Judge  Emett  C.  Choate,  who  assumed  Senior  Judge  status  on  January  31, 
1965,  and  who  was  then  replaced  by  Judge  Mehrtens,  continues  to  serve  actively 
in  the  Southern  District  of  Florida. 

In  addition  to  the  judges  mentioned,  during  Fiscal  Year  1972  the  Chief 
Justice  assigned  to  this  Court  for  certain  periods  of  service,  United  States 
District  Judge  John  K.  Regan  and  Senior  District  Judges  C.  William  Kraft, 
Jr.,  Caleb  R.  Layton,  III,  and  Gus  J.  Solomon. 
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GEOGRAPHY 

In  October  1962,  an  Act  of  Congress  divided  the  then  Southern  District  into 
two  districts,  the  Middle  District  and  the  Southern  District.  Jaclisonville  is  the 
situs  of  the  Middle  District,  which  has  separate  statutory  divisions  at  Tampa, 
Orlando,  Ocala,  and  Fort  Myers.  The  Southern  District  has  its  situs  at  Miami. 
It  consists  of  twelve  comities,  as  follows : 

County :  County  seat 

Broward Fort  Lauderdale. 

Collier Naples. 

Dade Miami. 

Glades Moore  Haven. 

Hendry La  Belle. 

Highlands Sebi  ing. 

Indian  River Vero  Beach. 

Martin Stuart. 

Monrt  e Key  West. 

Okeechobee Okeechobee  City. 

Palm  Beach West  Palm  Beach, 

St.  Lucie Fort  Pierce. 

Pursuant  to  the  Jury  Selection  and  Service  Act  of  1968,  this  Court  adopted 
a  Jury  Plan  whereby  four  separate  jury  divisions  were  established,  as 
follows : 

Miami  Division,  which  includes  Dade,  Broward  and  Collier  Counties. 
West  Palm  Beach  Division,   which   includes   Palm   Beach,    Glades   and 
Hendry  Counties. 

Fort  Pierce  Division,  which  includes   St.  Lucie,   Martin,   Indian  River, 
Okeechobee,  and  Highlands  Counties. 

Key    West   Division,    which   includes   Monroe   County    (Monroe   County 
includes  all  of  the  Florida  Keys  from  Homestead  on  the  north  and  Key 
West  on  the  south). 
After  the  adoption  of  our  Jury  Plan  which  created  the  four  jury  divisions 
of  the  Court  above-described,  the  Congress  amended   Section  89  of  Title  28, 
United  States  Code,  to  provide  that  this  Court  shall  hold  terms  of  court  at 
Fort  Lauderdale.  This  development  necessitates  a  further  revision  of  our  Jury 
Plan  by  creating  a  separate  jury  division  for  Fort  Lauderdale,  which  will  be 
comprised  of  Broward  County.  This  county  has  a  current  population  of  approx- 
imately   721,300    persons    (Source:    Broward    Coimty    Area    Planning    Board, 
estimated  July  1972).  The  impact  of  a   separate  jury   division  for  Broward 
County  will  be  discussed  later  in  this  report. 

POPULATION 

The  State  of  Florida  is  the  second  fastest  growing  state  in  the  nation.  The 
fastest  growing  sector  of  the  State  of  Florida  is  the  Southeastern  Coastal 
area,  all  of  which  is  within  the  Southern  District.  The  population  of  the 
Southern  District  of  Florida  has  increased  more  than  600%  during  the  past 
36  years  and  is  expected  to  increase  more  than  119%  during  the  next  17  years 
(Bureau  of  the  Census ;  1967  Bureau  of  Economic  and  Business  Research  at 
the  University  of  Florida).  During  the  last  decennial  census,  while  the  popula- 
tion of  the  United  States  was  increasing  13%,  the  population  of  Florida 
increased  37%. 

The  total  population  of  the  twelve  counties  which  constitute  the  Southern 
District  of  Florida  was  1,681,139  in  1960,  as  recorded  by  the  U.S.  Census. 
The  1970  population  was  2,498,402.  Recently,  First  Research  Company  of  ISIiami 
was  commissioned  by  the  Florida  Power  and  Light  Company  to  make  an 
independent  forecast  as  to  population  growth  within  these  twelve  counties  as 
of  1975  and  1980.  That  report  estimates  that  the  population  of  these  twelve 
counties  will  be  2,911,500  by  1975,  and  by  1980  will  be  3.304,700.  The  Florida 
Power  and  Light  Company  has  reviewed  the  methodology  of  this  statistical 
study  and  believes  this  forecast  to  be  sound  and  reasonable,  and  is  planning 
its  future  expansion  accordingly.  The  Florida  Power  and  Light  Company  is 
the  largest  independent  power  company  in  Florida  and  serves  the  eastern  and 
southern  parts  of  the  state.  The  records  of  Florida  Power  and  Light  Company 
show  that  it  has  added  more  new  customers  per  year  than  any  other  electx-ic 
utility  in  the  nation.  The  Directorate  of  the  Florida  Power  and  Light  Com- 
pany has  adopted  a  budget  to  meet  expenditures  necessary  for  the  population 
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oxplosion   for   the   next   five   years   at   a    rate   of   approximately    one    million 
dollars  per  day  for  the  next  five  year  period. 

With  respect  to  population  trends,  past  and  future,  we  attach  as  Exhibit 
Xo.  1.  a  document  entitled  "■Population  Trends"  prepared  by  First  Research 
Company ;  as  Exhibit  Xo.  2,  a  graph  prepared  by  Florida  Power  and  Light 
Company  showing  population  growth  for  the  twelve  counties  of  the  Southern 
Disti-ict  of  Florida  from  1060  to  1980;  as  Exhibit  No.  3,  a  chart  shovving 
comparative  population  growth  of  the  United  States,  Florida,  and  of  the 
Florida  Power  and  Light  Service  Area ;  as  Exhibit  No.  4,  a  table  showing  the 
population  of  the  four  jury  divisions  of  this  Court  for  1960  and  1970  and 
projections  for  1975  and  19S0,  together  with  a  percentage  of  increase  for  each 
of  these  periods. 

FORT  LA.UDFKDALE 

It  is  impossible  to  calculate  the  imminent  increase  in  the  business  in  this 
Court  without  focusing  attention  upon  Fort  Lauderdale. 

As  stated,  Congress  recently  mandated  the  Southern  District  of  Florida 
to  hold  sessions  of  court  in  Fort  Lauderdale ;  however,  there  was  no  Federal 
Court  facility  there.  In  a  manner  unprecedented,  Fort  Lauderdale  and  other 
Broward  County  municipalities  have  converted  a  large  municipally-owned 
building  into  a  Federal  Court  facility,  complete  with  a  courtroom,  judge's 
chambers,  offices  for  supporting  personnel,  and  detention  cells  for  prisoners. 
The  conversion  of  this  building  cost  approximately  $125,000,  all  of  which  has 
been  advanced  by  local  interests.  Stated  differently,  this  facility  is  being 
provided  by  Broward  County  without  any  expense  whatever  to  the  Federal 
Government. 

Obviously,  this  new  facility  in  Fort  Lauderdale  will  instantly  and  sub- 
stantially increa.se  the  business  of  this  Court.  At  the  request  of  the  lawyers 
in  Broward  County,  a  Federal  Practice  Seminar  was  conducted  in  Fort 
Lauderdale  several  months  ago  in  a  cooperative  effort  between  this  Court,  the 
South  Florida  Chapter  of  the  Federal  Bar  Association,  and  the  Broward 
County  Bar  Association.  Several  hundred  lawyers  attended. 

The  Administrative  Office  and  the  United  States  Marshals  Service  have 
agreed  to  staff  this  new  court  facility  at  Fort  Lauderdale  with  deputy  clerks 
and  deputy  marshals. 

The  Jury  Plan  of  this  Court  is  now  being  rewritten  to  include  a  separate 
jury  division  at  Fort  Lauderdale  to  serve  all  of  Brownard  County,  which,  as 
indicated,   currently   comprises   approximately   730,000   year-round   residents. 

WEST  PALM  BEACH 

This  Court  has,  pursuant  to  P"'ederal  statute,  conducted  terms  of  court  in 
West  Palm  Beach  for  many  many  years.  Until  recently,  the  State  Court  Judges 
in  Palm  Beach  County  had  generou.sly  provided  Federal  District  Judges  with 
courtrooms  and  chambers ;  however,  the  volume  in  Federal  Court  business 
in  West  Palm  Beach  increased  so  much  that  the  Administrative  Ofl5ce  and 
GSA  created  a  mini-coitrtroom  for  the  Federal  Court  in  the  Post  OflSce 
Building  in  West  Palm  Beach.  This  facility  has  been  used  for  four  or  five 
years.  However,  the  lawyers  and  lay  public  in  Palm  Beach  County  have 
demanded  of  the  Congress  an  adequate  Federal  Court  facility,  which  has 
now  been  constructed  and  will  be  dedicated  sometime  in  March  1973. 

Anticipating  that  the  volume  of  Federal  Court  business  in  the  West  Palm 
Beach  jury  division  will  sharply  increase,  the  lawyers  of  that  area,  in  collab- 
oration with  this  Court,  have  planned  a  Federal  Practice  Seminar  to  be  held 
in  that  city  on  February  23.  1973 — and  the  Administrative  Office  and  the 
United  States  Marshals  Service  have  indicated  that  the  new  court  facility 
will  be  staffed  with  depxity  clerks  and  deputy  marshals. 

The  West  Palm  Beach  jury  division  includes  approximately  425,000  year- 
round  residents.  It  is  incontrovertible  that  this  Federal  Court  facility  in  West 
Palm  Beach  will  quickly  and  .substantially  increase  the  volume  of  this 
Court's  business  in  that  jury  division.  In  fact,  the  number  of  cases  that 
were  filed  in  the  West  Palm  Beach  jury  division  last  calendar  year  exceeded 
one-half  of  a  single  judge's  total  caseload  in  this  Court. 

VISITING  JUDGES 

It  seems  appropriate  to  discuss  at  this  jimcture  the  judges  who  visited  this 
Court  last  year.  United  States  District  Judge  Regan  and  Senior  District  Judges 
Kraft,  Layton  and  Solomon. 

93-12-3—73 16 
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Our  Brother,  Judge  Ted  Cabot,  departed  this  life  December  4.  1971,  leavin- 
m  his  division  217  cases,  a  substantial  number  of  which  were  ready  or  nearly 
ready  for  trial.  Because  our  other  active  judges  were  working  at  capacity 
It  appeared  necessary  to  secure  the  services  of  visiting  judges  to  meet  tlie 
problem  created  by  Judge  Cabot's  untimely  death.  Our  situation  worsened 
when  It  was  learned  that  Judge  Eaton  was  involved  in  the  trial  of  an 
anti-trust  case,  which  trial  did  last  for  approximately  three  months  solelv 
upon  the  issue  of  liability.  In  this  crisis,  we  sought  visiting  judge  help  from 
the  Inter-Circuit  Assignment  Committee  through  the  good \services  of  Chief 
Judge  Brown  of  this  Circuit. 

The  sei-vices  of  Judges  Solomon,  Kraft  and  Regan  were  secured  in  an 
effort  to  resolve  the  caseload  of  Judge  Cabot  on  a  crash  basis.  They  came  to 
this  Court  for  that  purpose,  not  for  a  holiday.  They  spent  59  days  in  the 
courtroom  in  the  trial  of  cases ;  they  tried  36  cases  and  disposed  of  a  total 
of  51  cases,  collectively.  These  figures  were  secured  this  date  from  the  records 
of  the  Clerk  of  this  Court  and  from  the  JS-3  and  JS-6  cards  which  our  Clerk 
sent  to  the  Administrative  Office  upon  each  of  these  visiting  judges.  Judges 
Solomon  and  Regan  were  each  in  this  Court  about  one  month.  Judge  Kraft 
spent  a  total  of  six  weeks  working  in  this  vineyard.  Judge  Layton  was  here 
approximately  three  months.  His  record  of  performance  is  very  incompletely 
recorded  by  JS  cards  and  other  similar  records  because  he  took  care  of  the 
everyday  routine  activity  of  Judge  Eaton  while  Judge  Eaton  was  in  the  trial 
of  the  protracted  anti-trust  case.  If  the  days  which  these  visiting  judges  spent 
in  the  courtroom  in  the  trial  of  cases  are  added  to  the  number  of  days 
spent  in  the  trial  of  cases  by  the  active  members  of  our  Court,  the  total 
number  of  days  in  court  in  1972  would  be  increased  to  844  days,  as  will  be 
explained  in  more  detail  hereafter. 

It  is  important  to  note  that,  except  for  Judge  Layton,  these  visiting  judges 
did  no  more  than  try  cases  and  rule  upon  post  trial  motions.  The  workup 
of  the  case,  including  the  disposition  of  motions  and  the  conducting  of  pretrial 
conferences  is  done  by  the  active  judges  of  this  Court. 

As  a  member  of  the  Inter-Circuit  Assignment  Committee  of  the  Judicial 
Conference  of  the  United  States,  I  can  and  do  certify  to  you.  Mister  Chair- 
man, and  to  the  other  members  of  your  committee,  that  judges  are  assigned 
from  one  circuit  to  another  only  on  a  basis  of  need.  The  very  fact  that  the 
Chief  Judge  of  this  Circuit,  the  Inter-Circuit  Assignment  Committee,  and 
the  Chief  Justice  approved  and  participated  in  the  assignment  of  these 
visiting  judges  to  this  district  last  year  is  conclusive  proof  that  there  existed 
in  this  Court  a  definite  need  for  their  assistance. 

Attached  hereto  as  composite  Exhibit  No.  5  are  the  JS-IO-A  and  other 
reports  upon  these  four  visiting  judges. 

tr.S.  MAGISTRATES 

This  Court  was  one  of  the  first  in  the  nation  to  implement  the  Act  pro- 
viding for  U.S.  Magistrates.  Since  implementation  we  have  had  two  full-time 
Magistrates  serving  the  Miami  jury  division,  with  part-time  magistrates  in 
the  Fort  Pierce,  West  Palm  Beach  and  Key  West  jury  divisions.  The  full- 
time  Magistrates  have  not  been  assigned  many  civil  matters,  with  the 
exception  of  prisoner  petitions  and  Narcotics  Rehabilitation  Act  cases, 
because  their  time  has  been  almost  completely  given  to  serving  the  Court 
in  connection  with  criminal  matters.  In  order  to  ascertain  the  sharp  increase 
in  the  filings  and  terminations  of  criminal  matters  in  this  Court  for  the  years 
1969-1972,  we  here  recap  records  from  our  Clerk's  Ofl5ce: 


Criminal  Criminal 

Fiscal  Year  cases  filed        cases  terminated 


}969— - - _. ..__ 458  475 

1970 _ 536  468 

1971 780  638 

1972 935  1,002 


Our  full-time  Magistrates  began  their  duties  on  January  15,  1971,  hence, 
just  in  the  nick  of  time  to  assist  the  Court  with  the  sharp  increase  in  criminal 
cases    about    that    time.    Because    the    reports    of    the    Administrative    OflSce 


651 

923 

448 

443 

125 

188 

845 

1,695 

218 

332 

154 

22 

339 

767 

185 

263 
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separate  matters  that  are  handled  by  ^tagistrates  into  two  parts,  we  do 
likewise  in  this  report.  Part  I.  of  the  Director's  Annual  Report  dealt  with 
matters  now  handled  hy  the  IMagistrates  that  were  formerly  handled  by  U.S. 
Commissioners.  Part  II.  dealt  with  matters  formerly  handled  by  District  Judges 
but  which  are  now  handled  by  the  IStagistrates.  Therefore,  the  matters  con- 
tained in  Part  II.  indicate  the  value  of  the  Magistrates  Program  in  lessening 
the  burden  of  District  Judges. 

The  following  is  a  succinct  report  of  the  activities  of  the  U.S.  Magistrates 
in  this  Court  during  the  Calendar  Years  1971  and  1972,  divided  into  Part  I. 
and  Part  II.  according  to  the  format  of  the  Director's  Annual  Report. 

I.  MATTERS  FORMERLY  PERFORMED   BY  U.S.  COMMISSIONERS  LOCATED  AT  MIAMI,   HOMESTEAD  AND   FORT 

LAUDERDALE 

1971  1972 

A.  Complaints  received 

B.  Preliminary  and  removal  hearings 

C.  Search  warrants  issued ..- 

D.  Bail  hearings' -._ __ 

E.  Bond  approvals  after  indictment- .- 

F.  Petty  offense  trials 

G.  Appointments  of  counsel' 

H.  Collateral  forfeiture  cases ' 

1  This  number  includes  bond  hearings  after  indictment  which  were  not  formerly  a  commissioners'  function. 

>  This  number  includes  counsel  appointments  after  Grand  Jury  indictmen  under  new  CJA  plan  effective  Feb.  11  1971 
not  formerly  performed  by  commissioners. 

» The  total  represents  the  number  of  petty  offenses  handled  entirely  by  mail.  Of  course,  prior  to  the  implementation 
of  the  collateral  forfeiture  system,  each  of  thesa  cases  would  have  required  a  court  hearing. 

II.  MATTERS  FORMERLY  PERFORMED  BY  DISTRICT  JUDGES  NOW  PERFORMED  BY  MAGISTRATES 

1971  1972 

A.  Minor  and  petty  offense  trials 

B.  Motions  in  criminal  cases 

C.  Rule  20  consent  hearings 

D.  Arraignments _ 

E.  Special  master  references 

F.  Extradition  hearings 

G.  Prisoner  petitions: 

(1)  Received __ 

(2)  Closed __. _ _ _ _... 

(3)  Pending  1. 

H.  NARA  hearings.- 

1  All  pending  cases  have  been  reviewed  and  initial  orders  have  been  entered. 

To  summarize,  in  1972  the  full-time  Magistrates  handled  a  total  of  8,324 
matters  compared  to  4,616  in  1971.  Of  the  8,324  matters,  3,691  or  44%  were 
matters  formerly  conducted  by  the  district  judges.  Breaking  down  these 
matters  further,  during  1972  the  IMagistrates  handled,  on  the  basis  of  seven 
district  judges,  an  average  of  527  of  these  matters  for  each  judge. 

PROTRACTED  CASES 

The  records  of  our  Clerk  reveal  that  we  had  more  than  our  share  of 
protracted  cases  during  197(»  and  1971.  There  were  fifteen  cases  in  this 
Court  which,  in  the  aggregate,  extended  over  a  i)eriod  of  275  trial  days.  For 
this  report,  we  are  considering  cases  which  have  taken  ten  days  or  more 
to  try  as  being  "protracted  cases." 

One  of  the  protracted  cases  during  1972  deserves  special  attention.  It  was 
an  anti-trust  case  which  Judge  Eaton  tried  on  liability  only.  This  trial 
commenced  :March  1  and  ended  May  30  and  included  many  Saturday  and 
night  sessions.  At  the  present  time,  the  judges  of  this  Court  have  upon  their 
calendars  24  cases  which,  const? n^atively  estimated,  will  require  190  trial 
days. 

In  late  December  1972.  an  Eastern  airliner  crashed  a  few  miles  northwest 
of  Miami  resulting  in  101  deaths  and  multiple  injuries.  The  impact  of  that 
litigation  upon  this  Court  is  now  incalculable.  Last  week  an  attorney  from 
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the  Department  of  Justice  paid  a  special  visit  to  the  undersigned  to  announce 
that  within  the  next  six  weeks  some  700  to  900  eminent  domain  actions  will 
be  filed  in  this  Court  for  condemnation  of  further  lands  in  the  Everglades 
National  Park.  In  addition,  there  is  now  pending  in  this  Court  three  massive 
suits  for  condemnation  of  islands  and  offshore  lands  in  the  Pemiecamp  National 
Monument. 

On  February  12,  Judge  Atkins  will  begin  a  trial  between  Eastern  Air  Lines 
and  McDonnell  Douglas  Corporation  which  is  expected  to  extend  for  at  least 
eight  weeks  upon  the  issue  of  liability  alone.  The  trial  has  been  bifurcated 
with  the  expectation  that  a  subsequent  trial  to  the  same  jury  will  last  for 
approximately  six  weeks.  The  plaintiff  claims  $58  million  in  damages  to  which 
a  $10  million  counterclaim  has  been  interposed.  Counsel  claimed  to  have 
examined,  prior  to  the  institution  of  this  suit,  some  10  million  documents. 
They  report  that  at  least  50  thousand  documents  have  been  pre-marked  as 
exhibits  for  introduction  into  evidence.  The  pretrial  stipulation  consumes 
some  65  legal  pages  and  poses  49  separate  issues  of  law.  Fifty  prospective 
witnesses  have  been  listed  by  the  plaintift"  and  555  prospective  witnesses  have 
been  listed  by  the  defendant.  Although  there  are  only  two  parties,  this  is  just 
another  indication  of  the  potential  magnitude  of  contractual  litigation. 

INCKEASED  COURT  ACTIVITY 

During  the  last  decade,  the  judge  power  of  this  Court  has  increased  from 
one  to  seven  active  judges,  plus  our  Senior  Judge  Choate.  The  statistical 
reports  of  the  Administrative  Ofiice  show  that  the  caseload  of  this  Court  has 
increased  substantially,  as  follows : 

Fiscal  year  Cases  filed  Days  in  trial 

1959 _ 2,045  551.0 

1970 ..__ 2,204  533.8 

1971... _ 2,731  705.2 

1972 2,853  785.0 

As  previously  indicated,  the  judge  complement  of  this  Court  was  increased 
from  five  to  seven  judges  as  of  October  30,  1970.  Although  1972  filings 
increased  substantially  over  1969  (by  39.9%),  it  is  significant  that  the 
addition  of  two  judges  in  1970  brought  the  1972  filings  per  judge  into  exact 
alignment  with  the  District's  1969  figure  of  409  filings  per  judge  (see  Man- 
agement Statistics  for  U.S.  Courts,  Florida  Southern  5-6). 

It  is  also  noted  that  the  average  per  judge  weighted  caseload  in  this 
Court  was  373  in  1969  and  rose  to  403  in  1972,  which  is  higher  than  the 
average  across  the  Fifth  Circuit  and  is  substantially  higher  than  the  national 
average  of  335. 

Also  relevant  is  the  number  of  days  that  the  active  judges  of  this  Court 
spent  in  the  courtroom  in  the  trial  of  cases  during  the  years  1970-1972, 
which,  according  to  the  records  in  our  Clerk's  Ofiice,  are  as  follows : 


Fiscal  Year 

No.  of  judges 

Average  trial 
days  per  judge 

1970 

15 

76.9 

1971. 

7 

100.7 

1972 - 

7 

>  112.1 

1  Increased  to  7  o:i  Oct.  30, 1970. 

2  About  twice  the  national  average. 

These  records  also  show  that  the  number  of  days  spent  in  trial  by  our 
permanent  judges  increased  from  539  days  in  1970  to  785  days  in  1972.  Of 
greater  significance  is  the  fact  that  trial  days  in  this  Court  begin  at  8:30  or 
9 :00  in  the  morning  and  continue  until  5  :00  or  5 :30  in  the  afternoon,  and 
continue  into  the  evening  hours  and  on  Saturdays  and  holidays  when  that 
becomes  necessary. 

The  foregoing  statistics  as  to  the  number  of  days  that  our  judges  spend 
in  the  courtroom  in  the  trial  of  ca.ses  do  not  include  the  myriad  miscellaneous 
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appearances  for  arraignments,  motions,  sentences,  qualifying,  impaneling  and 
discharging  petit  and  grand  juries,  drawing  jury  venires  in  open  court,  con- 
ducting pretrials  and  emergency  hearings,  naturalization  and  other  similar 
matters.  Nor  do  we  attempt  to  account  for  the  time  spent  in  Chambers  pre- 
paring orders,  findings  of  fact  and  conclusions  of  law,  memorandum  opinions 
and  legal  research,  and  other  similar  tedious  and  time-consuming  judicial 
chores. 

The  records  of  the  Administrative  Office  and  of  this  Coiirt  disclose  that 
on  the  average  each  judge  of  this  Court  terminated  over  470  cases  in  1972. 
These  records  also  disclose  that  the  judges  of  this  district  tried  450  cases 
during  1972,  more  than  any  other  district  in  the  Fifth  Circuit  except  Eastern 
Louisiana  (which  has  ten  active  judges).  It  is  a  source  of  pride  that  the 
Director's  last  Annual  Report  shows  that  the  Southern  District  of  Florida, 
along  with  the  Eastern  District  of  Pennsylvania,  led  the  nation  in  the  reduc- 
tion of  its  fiscal  1972  year  end  caseload  (down  by  28%). 

In  candor,  we  concede  that  these  accomplishments  have  been  due  at  least 
in  part  to  our  very  capable  and  hard-working  Senior  Judge  Choate  and  to 
four  capable  visiting  judges,  each  of  whom  was  with  us  a  month  or  more. 
However,  with  all  deference,  we  respectfully  suggest  that  if  death  had  not 
deprived  us  of  the  services  of  our  Judge  Cabot  and  if  our  Judge  Eaton 
had  not  been  burdened  with  a  protracted  trial  which  lasted  for  three  months, 
the  permanent  judges  of  this  Court  could  ha-\'e  and  probably  would  have 
done  as  well.  It  has  been  said  that  "the  solution  to  the  crisis  of  the  courts 
lies  in  the  disposition  of  cases.'"  Each  judge  in  this  Court  is  dedicated  to 
that  concept.  It  is  our  considered  judgment  that  we  cannot  maintain  current 
calendars  unless  the  judge  power  is  augmented  by  at  least  two  additional 
judges. 

NATURALIZATION 

In  discussing  the  workload  of  this  Court,  it  is  necessary  to  make  reference 
to  naturalization.  The  alien  population  in  Florida  has  grown  to  a  figure  of 
nearly  350,000,  most  of  whom  reside  in  the  Greater  Miami  area.  Of  these, 
approximately  50,000  Cubans  have  now  acquired  sufficient  residency  require- 
ments to  permit  them  to  apply  for  naturalization.  In  addition,  many  thousands 
of  other  Cubans  have  long  since  reached  the  residency  requirements. 

In  1972  receipts  of  applications  for  the  filing  of  petitions  for  naturalization 
increased  approximately  15%  over  calendar  year  1971.  During  1972  we 
naturalized  about  10,000  persons.  It  is  anticipated  that  in  Fiscal  Year  1973 
we  will  average  between  900  and  1.000  applications  per  month  in  the  Miami 
area.  The  alien  population  of  Florida  now  ranks  third  in  the  nation,  onlj 
surpassed  by  New  York  and  California. 

In  order  to  naturalize  so  many  persons,  it  has  been  necessary  for  this 
Court  to  negotiate  for  and  secure  large  auditoriums,  ones  that  will  seat 
1,000  or  more  persons.  These  facilities  have  been  made  available  to  the  Court 
by  Barry  College,  the  City  of  Miami,  and  Metropolitan  Dade  County.  This 
Court  has  a  committee  of  lawyers  and  lay  people  who  assist  with  and 
participate  in  the  naturalization  ceremonies.  In  addition  to  coordinating  all 
of  the  arrangements  and  participants,  each  ceremony  is  a  court  session  and 
is  presided  over  by  this  Court.  The  matter  of  naturalization  in  this  Court 
consumes  a  great  deal  of  judge  time. 

NAECOTICS 

The  traffic  in  narcotics  has  reached  unprecedented  proportions  in  South 
Florida.  It  is  estimated  by  the  Dade  County  Pul)]ic  Safety  Department  and 
the  Miami  Police  Department  that  there  are  approximately  25,000  people  in 
Dade  County  who  engaged  at  one  time  or  another  in  selling  or  delivering 
narcotic  drugs  to  other  persons.  In  the  last  few  years,  transportation  and 
sale  of  marihuana,  cocaine  and  heroin  has  literally  skyrocketed  in  the  South 
Florida  area. 

It  is  a  matter  of  record  that  there  are  approximately  300,000  Cubans  in 
South  Florida.  Cocaine  is  a  drug  of  Latin  origin  and  usage.  Miami  is  now 
referred  to  as  the  "Cocaine  Capital  of  the  United  States."  In  1969  there  were 
29  enforcement  personnel  in  the  Miami  office  of  the  Bureau  of  Narcotics 
and  Dangerous  Drugs  (BNDD).  Since  then  the  number  of  enforcement  officers 
has  been  increased  to  70.  Enforcement  records  of  the  Miami  office  of  that 
Bureau  show  that  in  the  first  six  months  of  1971,  7,485  persons  were  arrested 
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in  Florida  for  possession  or  sale  of  narcotics,  and  that  during  the  first  six 
months  of  1972  the  total  number  of  arrests  for  sale  or  possession  increased 
to  10,870  persons.  These  arrests  were  both  State  and  Federal;  most  of  them 
were  in  the  INIiami  area. 

It  is  startling  to  note  that  over  one-half  of  the  heroin  and  cocaine  which 
was  seized  by  Federal  agencies  across  the  entire  United  States  during  late 
1970  and  early  1971  was  seized  in  the  Miami  area.  Miami  is  currently  the 
recipient  of  tremendous  quantities  of  marihuana  which  come  from  Jamaica 
and  Central  and  South  America.  On  February  7,  1972,  the  Customs  Agency 
in  Miami  seized  a  yacht  which  had  just  arrived  from  Colombia  with  4,000 
pounds  of  marihuana  aboard. 

In  1972,  French  authorities  in  Marseilles,  France,  working  in  cooperation 
with  BNDD  agents,  seized  904  pounds  of  heroin  aboard  an  outbound  fishing 
vessel  which  was  registered  in  the  French  Indies  and  which  had  made  previous 
regular  trips  to  Miami.  Its  destination  on  this  trip  was  Miami.  Customs  and 
BNDD  agents  advise  that  historically  once  narcotic  routes  are  opened  they 
always  continue  to  exist.  There  is  no  reason  to  hope  that  the  illicit  traffic  in 
narcotics  through  Miami  will  subside.  It  is  estimated  that  there  are  now 
500  thousand  heroin  addicts  in  the  United  States.  It  has  been  recently 
discovered  that  importers  and  handlers  are  adulterating  marihuana  with 
traces  of  heroin  in  order  to  hook  the  unsuspecting. 

In  addition  to  the  agencies  above-mentioned,  the  Federal  Government  has 
recently  established  a  Federal  office  of  Drug  Abuse  Law  Enforcement,  fre- 
quently referred  to  as  DALE.  The  goal  of  this  program  is  to  combat  street 
level  traffic  in  narcotics.  In  Southern  Florida  DALE  has  instituted  96  cases 
against  a  total  of  141  individuals,  mostly  during  the  last  six  months  of  1972. 
The  DALE  grand  jury  in  our  Court  has  returned  90  indictments  against  127 
individuals.  Awaiting  indictment  as  of  this  date  are  14  individuals  upon  whom 
process  is  now  being  prepared. 

The  DALE  statistics  are  not  determinative  of  the  quantity  of  narcotic 
street  dealings  now  in  progress  because  DALE  enforcement  officers  are  quite 
limited  in  number,  and  for  each  case  that  DALE  has  produced  there  has 
been  another  case  filed  with  the  State  Court.  This  Court  is  advised  by  the 
Director  of  the  local  region  of  DALE  that  when  his  manpower  situation 
stabilizes  his  program  will  extend  to  West  Palm  Beach,  Fort  Fierce,  Key 
West,  Naples,  and  elsewhere  in  the  Southern  District  of  Florida.  Our  Court 
has  a  recent  communication  from  the  local  Director  of  DALE  which  advises 
that  this  Court  can  expect  a  substantial  increase  in  the  cases  against  cocaine 
and  heroin  pushers. 

The  U.S.  Attorney  has  advised  the  judges  of  this  Court  that  he  anticipates 
that  during  1973  about  one-half  of  all  criminal  cases  filed  in  this  Court  will 
involve  prosecutions  for  possession  or  .sale  of  marihuana,  cocaine,  heroin,  or 
other  dangerous  drugs,  even  a  modest  increase  in  crime  involving  narcotics 
can  only  create  a  serious  deficiency  in  the  capability  of  this  Court  to  meet 
its  responsibility. 

CEIM?:  GENERALLY 

The  Agent  in  Charge  of  the  Miami  office  of  the  FBI  has  recently  advised 
this  Court  that  "there  is  no  question  that  crime  is  increasing  at  a  faster 
rate  in  Miami  than  in  any  other  area  or  country."  He  recently  alerted  this 
Court  as  follows:  "I  am  convinced  that  the  FBI  and  other  Federal  agencies 
here  in  the  Southern  District  of  Florida  are  going  to  place  upon  your"  Court 
an  increasingly  heavy  burden  of  cases." 

Although  more  recent  figures  are  not  yet  available,  the  FBI  Uniform  Crime 
Reports  for  the  calendar  year  1970  demonstrated  that  the  City  of  Miami  was 
then  experiencing  the  greatest  increase  of  crime  of  any  city  its  size  in  the 
nation.  Although  there  is  evidence  that  during  1972  there  was  a  slight 
decrease  in  reportable  crimes  in  the  Miami  area,  attributable  to  anti-crime 
street  lighting  and  more  efficient  use  of  police  personnel,  there  is  no  evidence 
of  any  decrease  in  crimes  in  the  Federal  sector,  probably  due  to  the  fact 
that  the  crimes  cognizable  in  the  Federal  Court  would  not  be  appreciably 
affected  by  anti-crime  lighting  and  increased  street  patrol  by  the  police. 

Tills  Court  is  advised  that  Secret  Service  personnel  in  Miami  were  in- 
creased in  1972  by  25%.  The  IMiami  Secret  Service  office  is  shown  by  recent 


235 

reports  to  be  the  fourth  most  active  Secret  Service  office  in  the  nation  in 
dealing  with  conterfeiting.  In  addition,  Secret  Service  in  Southern  Florida 
has  experienced  in  the  last  several  years  a  40%  increase  in  threats  and 
demonstrations. 

U.S.  Customs  in  Miami  advises  that  they  have  increased  their  personnel 
in  South  Florida  about  8%  in  19V2  and  are  now  using  more  highly  sophisticated 
equipment  and  techniques,  such  as  aircraft,  faster  boats  and  improved  com- 
munication systems.  The  Miami  Customs  office  reports  that  in  the  first  month 
of  1973  more  narcotics  were  seized  in  INIiami  then  in  the  entire  year  of  1971, 
and  that  in  1972  the  Miami  Customs  office  seized  500%  more  cocaine  than 
in  1971,  800%  more  hashish  than  in  1971  and  100%  more  marihuana  than  in 
1971. 

Miami  is.  of  course,  a  magnet  which  attracts  thousands  of  hoodlums  and 
organized  crime  characters  from  all  over  the  United  States  and  Latin 
America. 

The  Department  of  .Justice  has  recognized  and  dealt  with  the  sharp  in- 
creases in  the  criminal  activities  of  this  district  by  drastically  increasing 
personnel  in  the  U.S.  Attorney's  office  and  in  the  U.S.  Marshal's  office.  For 
example,  in  1969  the  total  staff  of  the  U.S.  Attorney  consisted  of  22  persons,  9 
assistant  U.S.  Attorneys  and  13  secretaries;  whereas,  in  1972  the  U.S.  Attor- 
ney had  25  lawTers  including  himself  and  28  secretaries,  making  a  total 
personnel  of  53  persons. 

The  U.S.  Marshal's  staff  has  also  been  substantially  increased.  For  example, 
in  1969  the  Marshal  and  his  deputies  consisted  of  9  persons  with  4  secretaries, 
a  total  of  13 ;  whereas,  in  1972  the  Marshal  and  his  deputies  had  increased  to 
36  in  number  with  5  secretaries,  a  total  of  41  persons.  The  following  figures 
indicate  the  rapid  increase  in  the  activity  of  the  Marshal's  office  from  1969 
to  date: 

1969  1972 

Arrests  by  marshal 

Hours  in  court 

Procees  served 

Overtime  hours  worked 

Vessels  in  custody _ 

Prisoners  in  custody 

The  Administrative  Office  has  increased  the  Clerk's  staff  from  22  in  1969 
to  32  in  1972,  with  5  additional  permanent  deputy  clerks  promised  to  serve 
at  the  facilities  in  Fort  Lauderdale  and  West  Palm  Beach. 

Until  recently,  the  Probation  Officer  has  been  terribly  neglected  with  respect 
to  personnel.  Because  of  the  scarcity  of  assistant  Probation  Officers,  that 
office  has  in  many  instances  been  forced  to  prepare  mini-presentence  reports, 
and  in  some  cases  none  at  all.  Our  judges  have  marveled  at  the  substantial 
prformance  of  our  woefully  understaffed  Probation  Office.  In  1969  the  Pro- 
bation Officer's  staff  included  5  assistants  and  5  secretaries,  a  total  of  10 
persons.  In  1972  his  staff  was  increased  to  S  assistants  and  6  secretaries, 
making  a  total  of  14;  however,  as  of  January  1,  1973,  the  Probation  Officer 
was  granted  6  additional  Probation  Officers  and  3  additional  secretaries, 
making  a  total  of  14  assistants  and  9  secretaries,  which  is  none  too  many. 

These  figures  are  provided  to  show  the  increase  in  activities  and  per- 
sonnel in  all  departments  and  agencies  which  support  this  Court.  During 
this  dramatic  increase  in  supporting  personnel,  two  additional  judges  were 
added  October  30,  1970,  bringing  the  total  number  of  active  judges  to  seven. 
If  this  Court  is  to  satisfactorily  deal  with  the  volume  of  business  now  at  hand 
and  immediately  foreseeable,  this  Court  should  have,  in  fact  must  have,  at 
least  two  additional  active  judges,   preferably  thi-ee. 

CONCLUSION 

In  the  last  nationwide  Omnibus  Bill,  the  Judicial  Council  for  the  Fifth 
Circuit   and   the  Judicial   Conference   of   the   United    States    recommended   to 
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the  Congress  that  three  additional  judges  should  then  be  provided  for  the 
Southern  District  of  Florida.  The  Bill,  as  originally  drawm  and  introduced 
in  the  Congress,  provided  this  district  with  three  additional  judges.  However, 
somewhere  in  the  Congressional  process,  that  provision  was  revised  so  as  to 
provide  our  district  with  only  two  judges.  That  development  was  not  expected 
and  it  was  certainly  disappointing  because  we  had  abundantly  established 
an  urgent  need  for  three  judges  at  that  time. 

The  Omnibus  Bill  which  provided  this  Court  with  those  two  additional 
judges  proceeded  on  the  basis  of  the  need  of  this  Court  during  1969,  and 
immediately  prior  thereto.  It  is  for  this  reason  that  the  statistical  studies 
of  this  report  are  for  the  period  from  1969  to  date,  during  which  time  the 
caseload  of  this  Court  has  increased  by  39%.  Again,  we  mention  and  empha- 
size that  while  the  filings  have  increased  by  39%  from  1969  to  1970,  the 
number  of  cases  assigned  to  each  judge  in  the  Court  is  at  the  same  level 
as  in  1969,  and  the  weighted  caseload  has  increased. 
Respectfully  submitted, 

Charles  B.  Fulton. 

Prepabed  Statement  Exhibit  No.  1 

POPULATION  TRENDS,  STATE  OF  FLORIDA,  BY  REGIONAL  AREAS,  1960  80 

April  1 


1960  1970  1980 


South  Florida: 

Browardi 333,946  620,100  920,000 

Collieri... 15,753  38,040  64,000 

Dadei. 935,047  1,267,792  1,534,700 

Gladesi _ 2,950  3,669  4,400 

Hendryi. 8,119  11,859  15,400 

Martini 16,932  28,035  40,500 

Monroei.. 47,921  52,586  57,000 

OI<eechobeei 6,424  11,233  15,700 

Palm  Beach' 228,106  3';8,753  472,600 

St.  Luciei 39,294  50,836  61,700 


Total.... 1,634,492  2,432,903  3,186,000 

West  Cantral  Florida: 

Charlotte' 12,594  27,559  '^5,300 

Citrus_ 9,258  19,196  29,300 

Desoto '_... 11,683  13,060  14,300 

Hardee' 12,370  14,889  17,000 

Hernando 11,205  17,004  31,900 

Highlands' 21,338  29,507  38,500 

Hillsborough... 397,788  490.265  566,700 

Lee'. 5';, 539  105,216  158,300 

Manatee' 69,168  97.115  120. 8C0 

Pasco. _ 36,785  75,955  109,200 

Pinellas 374,665  522,329  630,600 

Polk 195,139  227,222  25^,400 

Sarasota' _ 75,895  120,413  157,300 

Sumter 11,869  14,839  17,400 


Total 1,295,306  1,774,569  2,181,000 


East  Central  Florida: 

Brevard' 111,435  230,006  285,500 

Flagler' 4,566  4,454  =4,600 

Indian  River  1 25,309  35.992  50,000 

Lake 57,383  69,305  85,000 

Marion 51,615  69,030  92,000 

O-ange 263.540  344,311  480,500 

Osceola 19,029  25,267  63,400 

Seminole' 54.947  83,692  161,500 

Volusia'. 125,319  169,487  227,500 


Total 713,144  1,031,544  1,450,000 
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Prepared  Statement  Exhibit  No.  1 — Continued 

POPULATION  TRENDS,  STATE  OF  FLORIDA,    BY  REGIONAL  AREAS,  1960-80-Conllnued 


April  1 


1960 

1970 

1980 

74, 074 

104,764 

9,242 

14,625 

32,059 

25,  250 

5,480 

528,  865 

3,551 

7,787 

8,778 

2,892 

103,047 

12,756 

13,481 

20,  626 

36,  290 

30,727 

15,  559 

13,  641 

8,112 

6,308 

135,  000 

7, 363 

10,750 

12,  446 

16,400 

19,  535 

42,400 

20, 077 

29,  500 

4,479 

6,300 

455,411 

583,700 

2,  868 

4,100 

7,  705 

7,900 

9,  543 

2,  889 

74,  225 

8,800 

2,900 

126,  800 

10,  364 

14,700 

14,154 

13,  500 

17, 189 
32,  212 

23,400 
39, 600 

30, 034 

14,961 

13,168 

6,  043 

5,  257 

31,  300 

16,  000 

14,000 

9,300 

7,150 

833,  997 

1,  003,  840 

1,144,000 

67, 131 

75,  283 

7,624 
205,  334 

7,065 
39, 184 
10,096 
10,720 
34, 434 

3,379 
88, 187 
37,741 
16,  087 
11,453 

81,000 

7,422 

7,760 

173, 829 

224, 000 

6,  576 

7,400 

41,989 

39,  200 

9,937 
10,  844 

10,  200 
10,  800 

36,  208 

34,  500 

3, 138 

3,540 

61,175 

107,  000 

29,  547 

43,  500 

15,576 

15,  500 

11,249 

11,600 

474,  621 

545,  587 

597, 000 

2,904,000 
4,951,560 

4,190,412 
6,  789,  443 

5,378,450 
8,  558,  000 

Northern  Florida: 

Alachua' 

Baker' 

Bradford' 

Clayi 

Columbia' 

Dixie 

Duval' 

Gilchrist 

Ha.nilton 

Jefferson 

LaFayette. 

Leon 

Levy 

Madison... 

Nassau'. 

Putnam'.. 

SLJohns'... 

Suwannee'-.. 

Taylor 

Union' 

Wakulla 

Total 

Northwest  Florida: 

Bay... 

Calhoun... 

Escambia 

Franklin 

Gadsden 

Gulf.. 

Holmes 

Jackson 

Liberty.. 

Okaloosa 

Santa  Rosa 

Walton 

Washington 

Total.. 

Total,  FPL  service  area 
Total,  slate  of  Florida.. 


1  Indicates  counties  served  or  partially  served  by  Florida  Power  &  Light  Co. 

2  Does  not  reflect  the  impact  of  the  ITT  Levitt  Development. 

Source:  U.S.  Bureau  of  the  Census. 


[Statement  exhibits  2  and  3,  graphs  showing  population  growth 
trends,  were  deleted  from  the  record.  The  information  conveyed  by 
them  is  adequately  conveyed  by  statement  exhibit  1  and  the  testimony 
offered  before  the  subcommittee.] 
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Prepared  Statement  Exhibit  No.  5A 

U.S.  District  Court, 
Eastern  District  of  Pennsylvania, 

July  31,  19'!2. 
Hon.  Roy  W.  Harper, 

Chairman,  Committee  on  Intercircuit  Aasignments,  U.S.  Court  House  and  Custom 
House,  St.  Louis,  Mo. 

Dear  Judge  Harper:  During  the  period  of  my  assignment  to  the  Southern  Dis- 
trict of  Florida  I  sat  the  weeks  of  January  10  and  17 ;  February  7  and  14  and 
March  20  and  27.  Chief  Judge  Fulton  and  I  agreed  that  I  should  concentrate 
on  trial  assignments,  criminal,  civil,  jury  and  non-jury.  Accordingly,  the  as- 
signments to  me  were  primarily  of  cases  which  were  expected  to  be  tried  rather 
than  settled.  During  the  period  of  my  assignment  thirteen  (13)  cases  were 
assigned  and  disposed  of.  Of  the.se  two  (2)  were  criminal  jury  trials,  six  (6) 
were  criminal  trials  without  jury,  two  (2)  were  civil  jury  trials  and  three  (3) 
were  civil  trials  without  jury.  Additionally,  seven  (7)  motions  were  heard 
and  disposed  of.  A  more  detailed  summary  of  my  activities  on  a  daily  basis  is 
enclosed  for  your  use,  if  desired.  I  am,  of  course,  sending  a  copy  of  this  letter 
and  the  summary  to  the  Director  of  the  Administrative  Office. 

With  best  personal  wishes, 
Cordially, 

C.  William  Kraft,  Jr., 

Senior  Judge. 

[A  ''Summary  of  cases  assigned  to  Senior  Judge  C.  William  Kraft, 
Jr.  in  the  Southern  District  of  Florida  for  the  weeks  of  January  10, 
January  17,  February  7,  Febniary  14,  March  20,  and  INIarch  27, 
1972"  has  been  deleted  from  this  record  in  the  belief  that  the  preced- 
ing letter  adequately  summarizes  the  information  relevant  to  this 
subcommittee's  inquiry.  The  deleted  document  is  available  for  inspec- 
tion in  the  subcommittee  office. 

A  resume  of  Judge  Solomon's  acti^dties  while  on  assignment  to 
Florida,  southern  in  1972,  as  well  as  copies  of  the  Administrative 
Office's  form  J.S.  10-A  for  Judges  Solomon,  Layton,  and  Kegan 
have  also  been  deleted  from  this  record  of  Judge  Fulton's  prepared 
statement.  All  references  to  those  materials  in  testimony  before  the 
subcommmittee  are  self-explanatory.  The  deleted  documents  are,  how- 
ever, available  for  inspection  in  the  subcommittee  office.] 

Judge  FuLTOx.  Thank  jou,  Senator  Burdick  and  Senator  Gumey. 
We  are  grateful  for  this  opportunity  to  discuss  with  you  the  needs 
of  our  court  for  judge  power.  As  far  as  we  know,  this  is  the  first 
time  that  we  have  ever  been  privileged  to  come  to  discuss  this  sub- 
ject and  we  think  that  a  discussion  like  this  is  indicated  and  can  be 
xerj  beneficial  for  a  number  of  reasons.  One  of  them  is  that  the  per- 
formance of  a  court  cannot  be  judged  alone  on  statistics.  This  is  true 
because  courts  operate  differently  in  different  places,  I  will  have  to 
say  that  that  is  a  hearsay  statement  on  my  part,  because  I  have  never 
sat  outside  of  the  Southern  District  of  Florida,  except  on  the  Court 
of  Appeals  for  the  Fifth  Circuit,  during  the  10  years  that  I  have 
been  a  judge. 

We  hai^^e  been  too  busy  in  Miami  to  permit  me  to  travel.  I  think 
^'isiting  other  courts  is  a  tremendously  beneficial  thing.  I  am  sure 
that  a  judge  could  not  go  to  another  court  without  broadening  his 
experience  and  being  benefitted  by  it.  But,  there  is  so  much  that 
goes  into  the  performance  of  the  court  that  cannot  be  recorded 
statistically.  Granted,  statistics  are  helpful,  but  in  the  Southern  Dis- 
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trict  of  Florida  we  have  a  working  court.  'Wlien  I  say  that,  I  mean 
that  our  trials  begin  at  8:30,  9  o'clock  in  the  morning,  and  they  con- 
tinue until  after  5  o'clock  in  the  afternoon,  on  into  the  evening  hours, 
and  sometimes  into  Saturdays  and  holidays  if  that  is  necessary. 
There  is  no  way  to  reflect  that  statistically  that  I  know  of. 

In  some  courts,  I  am  told,  mitil  very  recently,  they  operated  on  a 
master  calendar  system.  We  never  have.  We  have  always  had  the 
individual  calendar  system.  T  think  most  metropolitan  courts  now 
have  changed  over  to  the  individual  calendar  system,  realizing  that 
that  is  the  system  that  really  moves  cases.  Of  course,  somebody  has 
said  the  solution  to  the  crisis  of  the  courts  is  the  disposition  of  cases, 
and  I  just  would  like  to  make  this  statement,  and  I  am  not  speaking 
just  for  Fulton,  but  for  the  other  judges  of  our  court:  We  are  dedi- 
(3ated  to  that  concept  of  mo^-ing  cases. 

Now,  I  havQ  already  offered  my  prepared  statement.  I  think  it 
might  be  a  waste  of  time  just  to  read  it,  word  for  word,  but  I  would 
like  to  make  reference  to  it, 

I  deal  with  the  personnel  of  our  court  and  I  discuss  the  geography 
of  our  district  and  then  move  into  the  population  factors.  I  point  out 
that  during  the  last  decennial,  while  the  population  of  this  Nation 
increased  13  percent,  the  population  of  the  Southern  District  of  Flor- 
ida increased  37  percent.  We  now  have,  as  of  the  1970  census,  21/^ 
million  people  in  our  district.  It  is  estimated  that  by  1975  it  will  be 
3  million  year-round  residents. 

In  order  to  get  a  real  good  picture  of  this  population  factor  in 
South  Florida,  it  is  necessary,  I  believe,  to  realize  that  we  have  about 
20  million  visitors  annually  who  are  there  for  one  purpose  or  another, 
all  of  whom,  of  course,  are  possible  litigants  in  our  courts,  because 
of  the  diversity  jurisdiction  of  the  courts. 

In  this  paper  that  I  have  prepared,  I  next  discuss  the  situation  at 
Fort  Lauderdale,  which  I  mentioned  briefly  yesterday  to  IVIr.  West- 
phal.  The  people  in  Fort  Lauderdale  have  provided  a  complete  court 
facility,  a  courtroom  more  spacious  than  this  hearing  room,  judges' 
chambers,  offices  for  supporting  personnel,  detention  cells,  and  all  of 
that  sort  of  thing  for  Broward  County  which  has,  roughly,  750,000 
people.  And,  of  course,  it  has  been  for  years  the  most  rapidly  growing 
city  in  the  United  States.  We  now  have  in  Fort  Lauderdale  a  Federal 
court  facility,  and  we  are  beginning  to  use  it.  But,  in  order  to  use  it 
to  capacity,  it  will  be  necessary  for  our  court  to  amend  its  jury  plan 
to  provide  a  separate  jury  division  for  Fort  Lauderdale  and  Broward 
County.  We  are  told  that  the  Administrative  Office  will  provide 
deputy  marslials  and  deputy  clerks  for  the  Fort  Lauderdale  area, 
and  while  Fort  Lauderdale  is  only  25  miles  from  Miami,  there  is  just 
no  doubt  that  the  business  of  our  court  is  going  to  be  substantially 
increased  by  this  Fort  Lauderdale  facility.  Several  months  ago  we 
had  a  Federal  practice  seminar  in  Fort  Lauderdale,  and  it  was 
attended  by  several  hundred  Broward  County  lawyers.  We  discussed 
matters  including  jurisdiction  and  local  rules  and  that  sort  of  thing 
that  we  thought  would  be  of  interest  to  them. 

I  might  say,  Senator  Burdick  and  Senator  Gumev,  that  our  court 
did  not  spo7isor  this  Fort  Lauderdale  facility.  In  fact,  when  it  was 
first  contemplated,  our  court  adopted  a  resolution  opposing  it,  sent 
that  resolution  to  the  judicial  council  in  New  Orleans,  and  the  judi- 
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cial  council  adopted  a  resolution  opposing  it.  TTltimately,  the  Judicial 
Conference  of  the  United  States  adopted  a  similar  resolution.  But, 
the  people  in  Fort  Lauderdale  were  adamant  about  having  this  court 
facility,  and  the  Congress  amended  title  28,  section  89  to  mandate  our 
court  to  hold  sessions  of  court  in  Fort  Lauderdale.  Then  the  people 
in  Fort  Lauderdale  provided  this  facility,  without  any  expense  to  the 
Federal  Government.  They  said,  "Here  it  is  and  it's  got  a  sign  out 
there,  'United  States  District  Court.'  We  want  you  to  use  it."  We  will 
use  it,  but  it  will  increase  the  business  of  our  court. 

In  this  prepared  paper,  I  next  make  reference  to  the  facility  at 
West  Palm  Beach.  We  have  held  court  in  West  Palm  Beach  for  more 
than  50  years  but  we  have  always  used  the  State  court  facility.  "Wlien 
we  would  go  there,  one  of  the  judges  would  have  to  move  out  of  his 
courtroom  and  chambers  and  put  us  in,  which  was  some  inconven- 
ience, of  course,  to  him  and  some  embarrassment  to  us.  But,  now  they 
have  constructed  a  multimillion-dollar  Federal  Court  facility  in  West 
Palm  Beach,  which  will  be  dedicated  next  month ;  and  on  the  23d  of 
next  month  we  will  have  a  Federal  practice  seminar  in  AVest  Palm 
Beach  for  the  lawyers,  to  clue  them  in  on  suggestions  which  we  think 
would  help  them  in  their  Federal  practice.  Now,  there  is  no  doubt  but 
what  that  facility  likewise  will  substantially  increase  the  business  of 
our  court. 

Senator  Burdick.  Judge,  I  cannot  quite  follow  that.  Why  should 
structures  increase  business?  I  thought  cases  increased  business? 

Judge  Fulton.  For  this  reason.  Senator;  it  is  68  miles  from  West 
Palm  Beach  to  Miami,  over  very  congested  highways,  even  using  the 
toll  pike.  And  this  facility  in  West  Palm  Beach  will  be  staffed  with 
deputy  clerks  and  deputy  marshals,  so  that  the  lawyers  can  walk  over 
there  and  file  their  papers.  Process  will  be  issued  there.  Vessels  can 
be  taken  into  custody  there.  In  other  words,  it  will  be,  for  all  intents 
and  purposes,  a  self-contained  court  facility,  much  after  the  fashion 
of  the  one  that  Judge  Young  presides  over  in  Orlando.  It  just  fol- 
lows, as  night  follows  day,  that  it  is  going  to  increase  our  business. 

Senator  Burdick.  But  the  one  in  Fort  Lauderdale  is  only  25  miles 
from  Miami  ? 

Judge  Fulton.  Well,  I  recognize  that  and,  as  I  say,  our  court  did 
not  sponsor  that.  In  fact,  we  opposed  it.  But,  when  the  Congress 
mandates  us  to  hold  court  there 

Senator  Burdick.  Is  this  a  mandate  ? 

Judge  Fulton.  It  says  "the  Southern  District  of  Florida  shall" 
and  I  interpret  that  to  be  a  mandate. 

So,  these  two  facilities  are  going  to  increase  our  court  business 
substantially. 

The  next  section  of  this  presentation  I  have  titled  "visiting  judges." 
Last  winter  we  had  four  visiting  judges  in  our  court.  We  had  a  dis- 
trict judge,  Judge  Eegan,  from  St.  Louis,  and  senior  judges  Kraft, 
Layton  and  Solomon.  And  I  explain  in  this  paper  the  need  in  our 
court  for  those  judges. 

On  December  4,  1971,  our  Judge  Cabot  died  unexpectedly.  He  had 
a  calendar  of  well  over  200  cases,  many  of  which  were  ready  for  trial 
or  nearly  ready  for  trial,  and  three  of  those  judges  were  assigned  to 
clean  up,  on  a  crash  basis,  as  much  as  possible,  those  cases  that  were 
ready  to  try. 
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Then  our  Judge  Eaton  had  a  protracted  trial.  He  was  in  court  over 
a  period  of  3  months  in  an  antitrust  case,  trying  the  case  solely  on 
liability.  It  took  him  completely  away  from  his  routine  judicial 
duties,  and  we  had  Judge  Layton  to  help  him  with  that.  Those  judges 
came  down  to  Miami,  not  for  a  holiday.  Senator,  but  to  work,  and 
they  did  work.  And  I  have  attached  to  this  little  report  that  I  have 
prepared  for  you,  the  JIl-3  and  JR-6  slips  that  went  to  the  Adminis- 
trative Office,  showing  how  productive  they  really  were,  how  many 
cases  they  handled  and  all  of  that  sort  of  thing. 

Now,  with  respect  to  how  much  we  use  our  magistrates,  I  have  a 
section  here  on  that  subject,  and  I  will  not  attempt  to  detail  it  any 
more  than  to  say  that  we  use  our  full-time  magistrates  to  their  full 
capacity.  Last  year  they  handled  over  8,000  separate  matters  for  our 
court.  And  in  this  presentation  we  have  followed  the  fomiat  of  the 
Director  of  the  Administrative  Office  in  his  report.  Part  1  covers  the 
services  that  would  ordinarily  have  been  performed  by  a  U.S.  Com- 
missioner; and  part  2  itemizes  the  services  that  would  be  performed 
by  district  judges  if  we  had  not  had  the  magistrate  program.  Of  the 
more  than  8,000  matters  that  they  have  handled,  3,691  of  those  were 
items  that  the  district  judges  would  have  handled  and  that  constituted 
approximately  44  percent  of  their  total  workload  last  year.  It  is  true 
that  we  have  not  used  them  for  civil  matters,  except  for  habeas  corpus 
prisoner  petitions  and  a  few  special  master  things  because  they  just 
have  not  had  time. 

Now,  the  next  section  of  this  paper  has  to  do  with  protracted  cases. 
I  will  not  belabor  that  now — except  to  say  that  we  have  had  our 
share  of  them,  and  I  mentioned  the  case  of  Judge  Eaton  last  year  that 
went  over  90  days.  In  December  of  this  year  we  had  an  Eastern  Air- 
lines crash  a  few  miles  northwest  of  Miami.  101  people  perished,  and 
I  do  not  know  how  many  were  injured,  so  there  is  no  way  now  to 
know  what  impact  that  is  going  to  have  on  our  court.  I  mention  a 
case  here  that  our  Judge  Atkins  is  beginning  to  try  on  February  12. 
It  is  a  case  between  IMcDonnell  Douglas  Corp.  and  Eastern  Airlines. 
He  has  bifurcated  that  trial  and  will  try  it  on  liability,  first,  and  they 
thought  it  would — ^the  lawyers  though  it  would — take  3  to  4  months 
on  liability.  Judge  Atkins  thinks  that  he  can  try  it  in  6  weeks.  To 
give  you  some  insight  into  the  magnitude  of  the  thing  and  the  com- 
plexity of  it,  Eastern  Airlines  seeks  $50  million  in  damages  and  there 
is  a  $10  million  counterclaim.  Counsel  claim  that  they  have  examined 
over  a  million  documents,  and  that  they  have  marked  50,000  that  they 
expect  to  offer  in  e\ddence.  The  pretrial  stipulation  in  that  case  ex- 
tends for  65  legal  pages  and  it  sets  up  what  appear  to  be  49  separate 
issues  of  law.  It  does  not  take  any  argument  to  explain  that  when  a 
judge  gets  into  a  case  like  that  he  is  out  of  circulation,  for  all  intents 
and  purposes. 

The  next  section  of  this  presentation  is  entitled  "Increased  Court 
Activity"  and,  following  the  recent  report  of  the  Administrative 
Office,  we  took  the  years  1969  to  1972.  And  I  show  the  increased  time 
that  our  judges  spent  in  court  during  that  period  of  time.  In  1969, 
they  spent  a  total  of  551  days  in  court;  in  1972,  785  days  in  court. 
That  does  not  include  time  spent  in  court  by  visiting  judges.  This 
comes  from  our  Clerk's  Office  and  it  is  our  own  time. 
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I  mention,  as  the  Director  did  in  his  report,  that  although  the  case- 
load of  our  court  increased  39  percent  between  1969  and  1972,  includ- 
ing 1972,  the  level  of  assignment  of  cases  in  1972  was  the  same  as  in 
1969 — iOd  cases  per  judge.  Then  I  mention  the  foot  that  in  11)70,  our 
court,  our  judges  on  the  average  spent  76.9  days  in  the  courtroom  in 
the  trial  of  cases.  In  1971,  that  increased  to  100.7.  Last  year,  each 
judge  spent  112.1  days  in  the  courtroom,  which  we  find  to  be  about 
twice  the  national  average. 

We  concede  that  our  visiting  judges  helped  us  in  the  reduction  of 
our  year-end  caseload  as  of  June  30,  1972.  But,  we  feel  that  if  we  had 
not  been  deprived  of  Judge  Cabot's  services,  and  if  Judge  Eaton  had 
not  had  this  protracted  trial,  our  court  would  probably  have  done 
just  about  as  well.  We  disposed  of  more  cases  during  1972 — ^that  is  in 
the  reduction  of  our  year-end  caseload  on  a  percentage  basis — than  any 
other  court  in  the  Nation,  except  one.  I  think  that  our  reduction  was 
28  percent. 

Then  I  go  to  the  matter  of  naturalization.  Last  year,  we  naturalized 
about  10,000  people  in  Miami.  It  is  expected  that  there  will  be  betAveen 
900  and  1,000  naturalized  this  year.  It  would  appear  that  district 
judges  do  not  have  too  much  to  do  with  naturalization,  but  there  is 
much  that  does  not  meet  the  eye.  We  set  up  the  committees,  lay  people, 
and  lawyers.  We  hear  all  of  the  petitions  prior  to  naturalization  and 
during  naturalization,  with  respect  to  whether  this  person  is  qualified 
or  has  become  disqualified  for  some  reason.  We  preside  over  the  cere- 
mony. We  arrange  for  the  auditorium.  We  do  not  have  a  courtroom 
large  enough  to  accommodate  a  thousand  people  so  we  use  the  Dade 
County  auditorium,  the  city  auditorium,  and  a  local  college  audi- 
torium. Our  judges  go  out  there,  and  there  is  a  great  deal  of  time 
spent  in  naturalization.  We  have  regular  meetings  of  our  naturaliza- 
tion committee  attended  by  two  of  our  judges.  So,  that  is  a  continuous 
thing  and  I  doubt  that  there  is  any  court  in  the  country  that  has  that 
much  naturalization. 

Then,  Senator  Burdick  and  Senator  Gumey,  I  come  to  the  subject 
of  narcotics.  The  traffic  in  narcotics  has  reached  an  unprecedented 
level  in  south  Florida,  and  the  U.S.  Attornev  told  me  last  week  tliat, 
in  his  opinion,  at  least  half  of  all  of  the  criminal  cases  that  will  be 
filed  in  fiscal  1973  will  be  narcotic  cases  or  narcotic-connected  in  some 
way.  Of  course,  we  have  well  over  a  quarter  of  a  million  Cubans  in 
our  area,  and  cocaine  is  a  drug  of  Latin  origin  and  usage.  Miami  has 
now  become  the  cocaine  capital  of  the  United  States. 

Cocaine,  of  course,  is  just  one  of  the  controlled  substances  we  have. 
We  have  had  massive  seizures,  in  Miami,  of  herom.  This  year  a  vessel 
outbound  from  Marseilles,  France,  was  intercepted  with  904  pounds 
of  heroin  aboard.  Its  destination  was  Miami.  That  seizure  was  accom- 
plished by  cooperation  between  the  BNDD  and  the  French  Govern- 
ment. 

Then  they  have,  in  Miami  now,  a  program  that  is  referred  to  as 
DALE,  drug  abuse  law  enforcement,  and  that  is  an  attempt  by  the 
government  to  deal  with  heroin,  principally — ^heroin  and  other  con- 
trolled substances — on  the  street  level.  This  last  year  there  were  96 
cases  develoned  through  this  progi-am,  involving  141  separate  defend- 
ants with  about  15  or  20  others  awaiting  indictment.  The  agent  in 
charge  of  the  FBI  Office  in.  Miami  has  written  me  a  letter  and  I 
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quote:  He  said — "I  am  convinced  that  the  FBI  and  other  Federal 
agencies  here  in  the  Southern  District  of  Florida  are  going  to  place 
upon  your  court  an  increasing  heavy  burden  of  cases."  He  goes  on  to 
say  that  Miami  is  overrun  in  the  wintertime  with  characters  identified 
with  organized  crime,  and  that  IMiami  probably  has  the  highest  inci- 
dence of  crime  of  any  city  its  size  in  the  United  States. 

Then  I  make  references  to  the  increase  in  personnel  in  the  Marshal's 
office  and  the  U.S.  Attorney's  office.  I  will  just  briefly  touch  upon 

that. 

In  1969,  the  Marshal's  office  had  nine  persons,  nine  deputies  and 
four  secretaries.  In  1971,  or  1972,  it  has  38  deputies  and  five  or  six 
secretaries. 

Tlie  U.S.  Attorney's  office  has  increased  in  personnel  correspond- 
ingly. All  of  the  supporting  departments  of  our  court,  the  Clerk's 
office,  the  probation,  have  all  increased  about  on  the  same  ratio,  and 
so  we  have  every  reason  to  believe  that,  in  order  to  meet  the  respon- 
sibilities of  our  caseload,  we  must  have  two  additional  judges. 

Actually,  we  sought  three  in  the  last  omnibus  bill.  We  were  pro- 
\dded  with  three  judges,  but  somehow  or  another,  in  the  process  here, 
in  the  Congress,  it  was  cut  down  to  two.  And  then,  subsequently, 
another  bill  was  introduced  to  pro^dde,  I  believe,  certain  judgeships 
that  were  omitted  from  the  first  bill.  Our  court  was  in  that  bill,  but 
for  some  reason  that  I  do  not  know,  it  never  did  become  law.  So 
we  approached  this  problem  of  judge  need  in  our  court,  originally 
believing  that  we  needed  three  judges  and  that  we  were  entitled  to 
three  judges.  But,  again,  I  am  willing  to  concede  that  we  would  be 
very  happy  to  have  two. 

Now,  aside  from  the  reports  from  the  Administrative  Office  and 
our  own  Clerk's  Office,  I  can  certify  to  you  that  the  judges  in  our 
court  are  working  to  capacity,  all  of  us.  I  believe  we  are  working 
beyond  our  capacity.  I  hesitate  to  mention  this  because  it  may  be 
misunderstood;  that  is,  the  motive  for  saying  it.  But,  we  had  a 
Judges'  Conference  a  little  over  a  year  ago  and,  while  we  were  sitting 
there,  Judge  Cabot  turned  to  me  and  said,  "Judge,  if  we  do  not  get 
some  help,  we  are  all  going  to  be  sick."  Two  weeks  later  he  died  in 
his  sleep,  without  ever  having  any  evidence  of  heart  trouble  prior  to 
that  time.  But,  he  was  at  our  courthouse  between  8  and  8 :30  every 
morning,  having  driven  from  Fort  Lauderdale  and  he  stayed  there 
until  dark.  He  took  work  home  with  him,  like  we  all  do.  And  the 
reason  I  believe  that  the  opportunity  to  appear  here  is  one  that  is 
entirely  justified,  and  one  that  we  are  so  grateful  for,  is  to  tell  you 
that  our  judges  are  working  to  capacity. 

That  concludes  my  presentation,  Senator  Burdick. 

Senator  Burdick.  Thank  you.  Judge. 

Southern  Florida  seems  to  have  much  the  same  situation  as  Florida 
middle;  that  is,  in  recent  years  you  received  a  lot  of  \dsiting  judge 
help.  In  1972,  you  received  267  days  and,  based  upon  the  formula 
that  we  used  when  we  questioned  the  previous  judge,  that  is  equiva- 
lent to  about  11/^  judges :  do  you  agree  with  that  figure  of  li/^  judges? 

Judge  Fulton.  Well,  of  course. 

Senator  Burdick.  Pardon  ? 

Judge  Fui.T0N.  I  would  not  debate  the  figure.  Yes,  sir,  I  agree. 
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Senator  Burdick.  Therefore,  since  you  have  7  judges  now,  you 
would  be  usino-  814  judaes  with  the  visiting  judges,  and  that  woukl 
mean  you  average  52  trials  per  judge  and  100  days  of  trial  work  per 
judge.  That  is  based  upon  the  figures  we  have  before  us. 

Your  filings,  based  on  the  exhibits  we  have  before  us,  when  you 
consider  the  I14  extra  judges,  would  be  reduced  to  336  per  judge  and 
your  terminations  to  386  per  judge.  What  this  means  is  that  by  the 
Judicial  Conference's  standard  of  400  cases  per  judge,  you  may  not 
need  an  additional  judge  in  Florida  southern,  assuming  the  present 
number  of  visiting  judges  keeps  flowing  into  your  courtrooms.  What 
about  that  ? 

Judge  FuLTOx.  Well,  this  section  of  my  paper  was  included,  par- 
ticularly, to  deal  with  that  aspect  of  our  need.  As  I  explained.  Judge 
Cabot  died  December  4,  1971,  and,  like  the  others,  he  was  an  active, 
hard-working  judge.  We  did  not  have  his  services,  but  we  had  his 
cases  that  we  could  not  absorb  through  the  court,  because  everybody 
else  had  their  calendars  full.  So  we  went  to  the  chief  judge  of  our 
circuit  and  explain  it  and  through  him  to  the  entire  Circuit  Assign- 
ment Committee  and  those  judges  were  assigned — ^three  of  them — 
principally,  to  help  this  deficiency  that  we  had  because  of  Judge 
Cabot's  demise. 

Senator  Burdick.  Has  not  this  visiting  judge  pattern  been  going 
on  for  a  number  of  years  ? 

Judge  Ftjltox.  In  our  court  ? 

Senator  Burdick.  Yes. 

Judge  Fulton.  Well,  it  has,  but  not  to  that  extent,  I  do  not  believe. 
I  happen  to  be  a  member  of  the  Inter- Circuit  Assignment  Committee 
of  the  Judicial  Conference,  serving  with  Judge  Royal  Harper  and 
Judge  Solomon,  and  we  meet  with  the  Chief  Justice  occasionallv  and 
with  the  general  clerk,  and  I  can  certify  to  you  as  a  member  of  that 
committee  that  judges  are  not  assigned  from  one  district  to  another 
unless  there  has  been  shown  a  definite  need.  We  established  a  need  ; 
we  had  this  death,  and  we  had  this  protracted  case,  and  they  sent 
those  people  down. 

Now,  there  is  one  judge  who  comes  to  ISIiami  regularly.  His  name 
is  Judge  Kraft.  He  is  a  judge  well  up  in  his  seventies.  He  is  a  great 
judge,  a  real  producer  who  owns  a  home  in  Miami.  He  comes  down 
there  under  an  arrangement  with  the  Inter-Circuit  Assignment  Com- 
mittee and  our  chief  judge.  He  works  2  weeks  and  rests  2  weeks,  and 
spends  a  total  of  6  weeks  in  our  court  during  January,  February,  and 
March.  Actually,  that  is  a  windfall  for  the  court,  because  it  does  not 
cost  as  much  to  have  him  there  as  it  would  to  have  somebody  come 
down  specially  for  us,  and  we  have  been  very  fortunate  to  have  Judge 
Kraft  in  our  court. 

Senator  Burdick.  Well,  all  I  am  trying  to  say  is  that,  by  using 
these  visiting  judges,  you  have  effectively  increased  your  judges  from 
seven  to  nine,  and  for  nine  judges  you  are  below  the  national  average 
in  caseload. 

Judge  FuLTOx.  Well,  Senator  Burdick,  we  increased  the  caseload  of 
our  court  39  per  cent  between  1969  and  1972,  and  these  two  new  facil- 
ities now  are  going  to  produce  more  business  at  Fort  Lauderdale  and 
West  Palm  Beach.  And  I  might  say  that  we  do  not  expect  to  con- 
tinue to  have  visiting  judges.  It  is  really  so  much  better  not  to  have 
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a  visiting  judge  in  your  court  if  you  can  avoid  it  for  tliis  reason: 
They  have  housing  problems,  and  we  feel,  as  active  permanent  judges, 
that  we  have  some  obligation  to  entertain  these  people.  And  they 
bring  their  wives  with  them,  usually,  and  we  certainly  would  not 
have  these  people  in  our  court  unless  there  was  a  necessity  for  it. 

One  further  point  that  I  would  like  to  make  is  that  visiting  judges 
in  our  court  do  nothing  but  try  cases  and  hear  the  postrial  motions. 
We  work  the  cases  up,  dispose  of  all  of  the  motions,  pretry  the  cases, 
and  have  that  file  in  apple-pie  shape  so  that  when  they  come  in,  well, 
t]iere  it  is,  pretried.  They  may  liave  another  pretrial  to  get  the  feel 
of  the  case,  but  they  do  not'  do  these  mundane,  everyday  judicial 
duties  that  we  perform,  except  in  the  case  of  Judge  Layton  last  year, 
who  was  there  for  3  months,  who  was  taking  charge  of  Judge  Eaton's 
everyday  problems,  while  Judge  Eaton  was  in  that  courtroom  trying 
that  protracted  case.  Although  we  would  rather  not  have  visiting 
judges,  we  probably  will  still  have  to  have  them. 

As  I  say,  our  population  in  southeast  Florida  is  increasing  as  was 
shown,  37  percent  during  the  last  decennial. 

Senator  Burdick.  But,  during  that  period  of  time  you  got  two 
additionnl   judges? 

Judge  Fulton.  Well,  sir,  in  1970  we  invested  two  judges,  on  October 
30,  1970,  and  as  of  the  end  of  the  1972  the  level  of  our  caseload  per 
judge  was  exactly  the  same  as  it  was  in  1969,  with  the  visiting  judges, 
and  with  the  addition  of  those  two  judges.  If  we  are  going  to  meet 
the  needs  and  the  responsibilities  that  are  there  in  INIiami,  now  and 
in  the  foreseeable  future,  we  must  have  additional  judges  in  my 
judgment. 

Senator  Bttrdick.  Well,  of  course,  the  filings  show  that  you  are 
under  the  standard  of  400  oases  per  judge. 

Judge  Fulton.  Well,  our  weighted  caseload  is  403  per  judge  which 
is  considerably  higher  than  the  national  average — at  350  about,  I 
think.  We  had  409  filings  per  judge  and  a  weighted  caseload  of  403 
per  judge. 

Senator  Burdick.  But,  when  you  consider  li^  visiting  judges,  that 
is  reduced  considerably.  You  are  not  weighting  it  for  the  V/o  judges 
that  you  get  from  visitors.  That  reduces  it  much  below  403. 

Judge  Fulton.  I  would  have  to  refer  to  the  statistician  from  the 
Administrative  Office  on  that. 

Mr.  Halloran.  We  can  compute  that. 

Judge  Fui.T0N.  It  was  my  impression 

Mr.  Westphal.  ISIr.  Chairman,  may  I  ask  Mr.  Halloran  a  couple  of 
questions  ? 

Senator  Burdick.  Yes. 

Mr.  Westphal.  IMr.  Halloran,  on  this  worksheet  for  Florida  South- 
ern, tliat  has  been  introduced  here  and  received  as  Admipistratiye 
Office  exhibit  1,  when  you  compute  all  of  these  averages  per  judgeship 
for  Florida  Sonthern,  which  has  seven  active  judges,  your  averages 
are  arrived  at  by  dividing  your  total  raw  filings,  let  us  say,  by  seven? 

Mr.  Halloran.  Yes,  that  is  right. 

!Mr.  Westphal.  To  make  the  point  that  the  chairman  was  making, 
in  order  to  give  credit  for  the  amount  of  time  furnished  by  -\asiting 
judges,  you  would  have  to  obtain  those  a,verages  by  dividing  the  fig- 
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ures  by  81/^  in  order  to  take  into  consideration  the  amount  of  visiting 
time  help  ? 

jNIr.  Hallorax.  Yes.  That  is  right,  although  S^o  might  be  a  little 
strong,  Counsel ;  Si/j.  or  Si/g  maybe.  You  see  that  number  of  hours — — 

Mr.  AVestphal.  They  received  267  days  of  visiting  judge  service  in 
1972,  right  ? 

jNlr.  Halloran.  Correct. 

Mr,  AVestphal,  Looking  at  the  national  average  for  trial  days  per 
judge,  and  other  bench  time  per  judge,  we  find  that,  in  a  district  in 
whicli  the  judges  are  working  just  about  as  hard  as  they  can,  they 
are  putting  in  approximately  160  days,  out  of  220  working  days,  on 
the  bench,  either  holding  trials,  or  holding  arraignments,  or  sentenc- 
ing or  hearing  motions.  Now,  these  are  the  figures  shown  by  the 
records  kept  in  your  office.  This  bench  time  that  you  get  out  of  267 
trial  days  furnished  by  these  visiting  judges  is  the  equivalent  bench 
time  that  you  would  get  from  li/^  judges.  Do  you  follow  the  line  of 
reasoning  ? 

]Mr.  Halloran.  Yes.  yes. 

ISIr.  Westphal.  Do  you  have  any  objection  to  that  line  of  reasoning, 
treating  it  as  equivalent  bench  time  ? 

Mr.  Halloran.  No,  I  do  not,  Counsel,  except  that  the  figure  of  267 
days  would  be  closer  to  1  judge,  the  equivalent  of  1  extra  judge, 
rather  than  II/2. 1  do  not  mean  to  quibble. 

IMr.  Westphal.  Well,  IMr.  Halloran,  that  would  be  true  if  you  con- 
sidered that  a  regular  active  judge — after  you  take  out  holidays  Sat- 
urdays and  Sundays  and  allow  him  30  days  vacation — would  have 
approximately  220  working  days  during  the  year.  Now  I  will  grant 
you  that  267  days  is  only  47  days  over  and  above  that  220  figure.  But, 
the  point  I  am  making  is  that  out  of  that  220  days,  in  district  after 
district,  if  the  judges  are  spending  a  great  deal  of  time  on  the  bench, 
for  both  trials  and  motion  practice,  arraignments  and  sentencing, 
they  are  spending  approximately  160  days  of  that  220  on  the  bench. 
Now  in  Florida  Southern,  their  visiting  judges  are  furnishing  267 
days  time. 

That  is  107  days  over  and  above  the  bench  time  you  would  get  out 
of  a  full  actin.T  iudo-e,  and  the  fraction  is  i^yieo?  which  is  consid- 
erably more  than  half. 

Mr.  Hallaron.  I  would  concede  that. 

i\fr.  Westphal.  And  you  have  no  objection  to  that  as  a  statistical 
analysis  ? 

Mr.  Halloran.  No. 

Judge  FuT.TON.  Mr.  Westphal,  before  you  leave  that 

Senator  Gurney.  I  think  there  is  one  factor  we  should  crank  in 
here,  thou.gh.  How  long  was  Judge  Roettger  available  last  year? 

Judge  Fulton.  That  was  the  point  I  was  going  to  inquire  about. 

Senator  Gurney.  He  really  came  on  full-time  just  in  the  last  month 
or  so,  did  he  not  ? 

Judge  Fulton.  Senator  Gurney,  he  was  invested  on  June  16,  1972. 
Judge  Cabot  died  on  December  4, 1971. 

Senator  Burdick.  For  6  months  you  only  had  six  judges? 

Judge  Fulton.  Well,  not  unlike  the  situation  that  was  explained 
here  by  mv  brother.  Judge  Young,  from  the  middle  district,  when 
Judge  Hodges  went  to  the  bench,  there  is  that  shakedown,  or  cruise 
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period,  and  to  say  that  we  had  seven  judges  during  1072  is  not  really 
accurate.  For  the  first  6  months  of  1972,  we  only  had  six  judges  and, 
thereafter,  we  had  a  judge  who  was  new. 

And,  Senator  Gurney,  I  would  like  to  say  for  this  record  that,  of 
all  of  the  power  and  responsibility  that  a  Senator  has,  there  is  noth- 
ing probably  more  consequential  than  his  selection  of  Federal  judges 
to  maintain  a  rule  of  law  in  this  Nation.  And  your  appointments  of 
Judges  Fay  and  King  and  Roettger  have  been  super. 
Senator  Gurney.  I  appreciate  that. 

Judge  Fulton.  Judge  Roettger,  as  you  know,  did  not  come  to  our 
court  with  any  trial  experience.  He  is  an  excellent  lawyer,  with  a 
brilliant  mind,  well-trained,  but  he  had  never  spent  much  time  in  the 
courtroom.  And  while  he  is  an  excellent  judge  and  we  are  so  proud 
of  him,  from  the  time  he  was  invested  on  June  16,  1972,  until  the  end 
of  the  year,  he  was  getting  his  feet  under  him.  That  is  all.  We  did 
not  have  seven  judges. 

Senator  Gurney.  That  is  the  point  I  wanted  to  make.  Among  the 
Federal  judges  now  sitting,  it  so  happens  that  one-half  of  them 
exactly  have  come  on  the  bench  since  I  have  been  in  the  U.S.  Senate, 
and  it  seems  to  me  about  every  month  or  so  they  come  up  and  visit 
me  because  they  are  up  here  at  school.  I  know  that  is  true  of  the  new 
judges,  so  actually,  this  court  had  six  judges  last  year  and  not  seven. 
So,  really,  when  you  crank  in  your  li/^— and  I  do  not  know  much 
about  judging,  although  I  did  practice  law  for  some  time — I  would 
think  that  when  a  judge  is  coming  from  Ohio,  or  Indiana,  or  wherever 
it  is,  he  probably  is  not  doing  as  much  per  hour  in  that  visiting  court 
as  he  does  at  home.  So,  we  really  had  in  that  southern  district  last 
year  seven  judges,  and  I  think  the  judges  statistics  are  right.  There 
were  not  8i/^  there. 

Senator  Burdick.  May  I  submit  that  they  will  all  be  in  good  shape 
next  year,  will  they  not  ? 
Judge  Fulton.  Our  judges? 
Senator  Burdick.  Yes. 

Judge  Fulton.  We  hope  so,  if  God  is  willing.  Of  course,  when  you 
have  seven  or  eight  or  nine  Judges,  there  is  always  that  possibility  of 
one  of  them  falling  by  the  wayside,  you  know. 

Senator  Burdick.  And  if  this  visiting  continues  as  it  did  in  1972, 
you  will  still  have  81/2  next  year? 

Judge  Fulton.  There  is  another  point  I  would  like  to  make.  Sen- 
ator Burdick,  that  I  believe  is  relevant  here.  In  southern  Florida,  we 
had  had  a  great  judge  in  the  person  of  Judge  Emmet  C.  Choate.  He 
is  a  judge,  every  inch  of  him,  first,  last  and  always,  and  he  is  in  his 
83d  year.  But,  with  the  passage  of  time.  Judge  Choate  has  become 
less  productive,  and  we  cannot  expect  him  to  continue.  He  has  helped 
our  court,  immeasurably  in  the  reduction  of  our  caseload.  In  the  year 
ending  1972,  for  example,  and  in  many,  many  other  ways,  but  how 
much  longer  can  we  expect  Judge  Choate  to  be  with  us?  His  per- 
formance "actually  is  a  part  of  these  figures  and  well,  I  tried  cases 
before  Judge  Choate  20  years  ago,  when  I  went  down  there  from 
West  Palm  Beach.  He  would  have  a  motion  calendar,  and  he  would 
sit  from  1 :30  to  8 :00  o'clock  at  night,  and  he  would  be  sitting  in  tliat 
courtroom  continuously  hearing  those  motions,  and  I  was  there.  He 
took  a  court  that  was  way  behind  and  brought  it  up  to  date.  He  has 
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been  a  tremendous  judge,  but  we  cannot  expect  Judge  Clioate  to  help 
us  much  longer,  of  course. 

Senator  Gurney.  Let  me  ask  you,  do  your  judges  do  any  visiting 
outside  of  the  district  ? 

Judge  Fulton.  Senator  Gurney,  I  have  never  sat  outside  of  my 
district.  Xow,  last  winter  Chief  Judge  BroAvn  called  me — and  I 
discussed  this  with  ISIr.  Westphal  briefly  after  I  refreshed  my  recol- 
lection— and  he  told  me  that  there  was  a  judge  in  New  Orleans  by 
the  name  of  Judge  Mitchell,  who  had  had  a  serious  spinal  operation 
without  a  real  good  result  and  he  had  been  suffering  so  intensely  that 
he  just  could  not  come  to  the  courthouse,  and  that  they  had  a  crisis. 
Judge  Brown  asked  that  we  send  one  of  our  judges  over  there  for  a 
week,  and  another  one  for  another  week,  to  help  in  that  crisis.  We 
said,  "'Yes,  of  course,''  and  we  dropped  what  we  were  doing  and  sent 
two  judges  for  that  purpose. 

Senator  Gueney.  The  reason  I  asked 

Judge  FuLTOx.  In  the  Middle  District  and  the  Southern  District 
of  Florida — well,  let  me  say  this,  we  have  15  Federal  trial  judges  in 
Florida  and  we  all  know  each  other.  "We  went  to  school  together,  we 
have  the  closest  rapport  and  there  is  not  one  among  them  for  whom 
I  do  not  have  tremendous  regard  and  respect.  We  have  arrangements 
between  us,  and  it  has  been  approved  by  our  chief  judge  of  the  circuit, 
where  Ave  can  help  each  other  in  a  crisis.  I  went  to  Judge  JNIcRae's 
funeral  the  other  day  and  I  told  my  brother.  Judge  Young,  that 
knowing  what  his  problems  are,  even  though  we  are  busy  and  we 
have  calendars  3  months  ahead,  we  will  try  our  best  to  help  him  work 
out  this  thing,  until  they  can  do  something.  Now,  we  do  not  look  for 
that  kind  of  work,  but  we  do  it  when  we  have  to  do  it  and  that  is 
what  we  are  here  for. 

Senator  Gurxey.  I  knew  there  was  some  visitation  outside  of  your 
district  by  some  of  your  judges. 

Judge  FuLTOX.  i  asked  Judge  Choate  before  I  came  up  here  if  he 
had  ever  sat  in  all  of  the  years  that  he  has  been  on  the  bench  any 
[<lace  except  in  jMiami,  and  he  said,  yes.  he  sat  in  Lubbock,  Texas,  one 
time  for  2  weeks.  I  do  not  think  anybody  would  contend  that  he  went 
out  there  for  frolic  or  fun.  He  went  to  Lubbock,  Texas. 

Senator  Bitrdick.  With  those  exceptions,  your  judges  have  not  left 
the  State  of  Florida  ? 

Judge  FuLTOx.  No,  sir. 

My.  Westphal.  Judge  Fulton,  I  appreciate  the  fact  that — ^because 
of  a  death  you  lost  one  of  your  judges  late  in  1971,  and  that  you  then 
had  about  a  6-month  delay  before  that  vacancy  was  filled,  and  that 
Judge  Roettger,  as  a  new  judge,  had  to  go  through  this  period  of 
indoctrii^ation — so  that  in  1972,  you  did  not  have  the  full  services  of 
your  full  complement  of  seven  judges.  As  a  matter  of  fact,  six  would 
probably  be  closer  to  the  truth,  would  it  not? 

Judge  FuLTOx.  Well,  we  had  the  visiting  judges  you  made  refer- 
ence to. 

]\Ir.  Westphal.  I  am  talking  about  your  seven  regular  judges. 

Judge  FuLTOx.  We  had  Choate  who  is  the  senior  regular  judge 
that  I  made  reference  to. 

Mr.  Westphal.  As  far  as  your  normal  statutory  complement  of 
seven  judges  is  concerned,  you  did  not  have  it  in  1972? 
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Judge  Fulton.  No,  sir,  we  did  not. 

Mr.  AVestphal.  It  was  six  and  some  small  fraction,  probably,  as 
far  as  work  caf)acity  is  concerned,  is  that  true? 

Judge  Ftjlton.  I  accept  that ;  yes,  sir. 
Mr.  Westphal.  And  yet  in  1972,  your  district  terminated  almost  700 
more  cases — G95  to  be  exact — than  you  terminated  in  1971,  which  is  a 
really  remarkable  record  of  performance,  and  I  am  sure  we  all  com- 
pliment you  on  that.  To  what  do  you  attribute  the  fact  that  there 
was  so  much  production  in  1972,  even  though  you  were  short  of  your 
normal  complement  of  judges? 

Judge  Fulton.  Mr.  Westphal,  we  made  that  one  of  our  goals. 
Would  you  believe  that  Judge  Fay  during  1972  arrived  at  the  court- 
house at  an  average  of  between  7:00  and  7:30  in  the  morning  and 
left  many,  many  nights,  more  often  than  not,  after  9 :00  at  niglit  ? 

Mr.  Westphal.  I  would  believe  it.  I  think  that  is  exceptional. 

Judge  Fulton.  And  Judge  King  and  Judge  Atkins  are  working 
jud,q-es.  Now,  if  Ave  started  court  at  10:00  clock  and  quit  at  2:30  or 
4:00,  we  would  be  swamped.  We  would  be  overwhelmed.  But,  we  just 
have  too  much  pride  in  our  court  to  permit  that,  and  this  record  that 
we  made  last  year  came  out  of  our  hides.  I  do  not  want  to  be  too 
dramatic  about  this  thing,  but  I  am  speaking  for  my  brother  judges, 
and  I  know  how  much  time  and  effort  and  dedication  went  into 
accumulating  that  record. 

Mr.  Westphal.  That  is  the  very  reason  that  I  asked  the  question.  I 
know  that  you  could  not  have  accomplished  what  you  did  in  1972 
without  some  extraordinary,  above-and-beyond-the-call-of-duty  effort, 
by  the  six  judges  that  you  did  have. 

Judge  Fulton.  Well,  I  hope  you  believe  that  because  that  is  true. 

Mr.  Westphal.  I  believe  it,  and  I  think  the  record  should  reflect 
it 

Judge  Fulton.  Thank  you,  sir. 

Mr.  Westphal. — because  some  of  the  other  questions  might  imply 
that  we  were  trying  to  downgrade  your  effort 

Judge  Fulton.  It  is  one  of  the  most  unfortunate,  one  of  the  most 
unfortunate  things 

]\Ir.  Westphal.  Please,  let  me  just  finish  the  thought.  The  subcom- 
mittee has  not  tried  to  characterize  any  of  the  districts  that  we  have 
heard  from.  We  have  not  tried  to  downgrade  them  or  upgrade  them. 
All  the  subcommittee  is  trying  to  do  is  thoroughly  analyze  the  par- 
ticular situation  in  a  particular  district,  both  with  reference  to  the 
normal  complement  of  judge  power  and  the  amount  of  visiting  judge 
power,  both  received  and  given.  That  is  all  that  the  lino  of  inquiry 
is  attempting  to  develop  here;  a  full,  complete  analysis  of  the  picture 
in  a  particular  District. 

Now,  then,  I  interrupted  you.  Judge;  if  you  want  to  complete  your 
thought,  go  ahead. 

Judge  Fulton.  Do  you  liappen  to  have  a  record  of  what  propor- 
tion of  the  total  caseload  of  the  fifth  circuit  was  generated  from  the 
court  of  IMiami  last  year? 

Mr.  Westphal.  I  do  not  have  them  readily  at  hand. 

Judge  Fulton.  Was  it  not  nearly  half  ?  We  terminated  1 ,002  crim- 
inal cases  last  year.  I  could  not  tell  you,  Mr.  Westphal,  how  many 
defendants  that  involved.  We  have  many  multiple  defendant  cases, 
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with  4,  5,  6,  8,  14  defendants,  and  they  all  routinely  file  motions  to 
suppress  evidence.  All  of  those  motions  have  to  be  heard,  and  more 
likely  than  not  they  do  not  use  the  same  grounds.  So  you  have  mo- 
tions for  severance,  and  all  of  these  other  motions  that  all  judges 
have,  and  so  when  ^^ou  say  that  you  closed  1,002  criminal  cases,  I  do 
not  know  that  I  would  venture  to  say  how  many  defendants  those 
cases  include.  For  all  intents  and  purposes,  in  many  cases,  each  defend- 
ant is  a  separate  case  when  you  consider  the  motions  a,nd  the  arraign- 
ment, tlie  sentence,  the  postsentence  motions  and  all  of  these  things. 

INIr.  Westphal.  Judge? 

Judge  FiTLTON.  Yes,  sir. 

]Mr.  Yv^ESTPHAL.  As  we  have  examined  one  district  after  another, 
we  find  that  almost  all  districts  had  a  better  performance  in  1972  than 
they  had  in  1971,  although  we  have  found  none  that  have  had  the 
exceptional  performance  that  your  district  had  in  1972.  But,  it  ap- 
pears to  be  in  part  due  to  the  fact  that  the  year  1972  is  the  first  time 
that  the  district  judges  of  the  country  had  available  the  help  that 
they  ixet  from  the  magistrate  system. 

Judge  Fttlton.  I  agree. 

Mr.  AYestphal.  I  notice  from  the  exhibits  that  have  been  prepared 
that  your  magistrates  held  som.e  929  arraignments,  heard  some  1,375 
motions  in  criminal  cases,  screened  325  habeas  corpus  matters,  per- 
formed other  functions  in  civil  cases,  such  as  hearings  on  motions, 
served  as  special  masters  and  handled  some  addict  rehabilitation 
matters.  There  is  no  doubt  that  the  magistrates,  the  new  magistrate 
system,  has  furnished  considerable  assistance  to  the  Federal  district 
courts,  is  that  not  true  ? 

Judge  Fui.TON'.  Yes,  sir,  I  agree. 

Mr.  Westpital.  All  right.  Now,  on  this  matter  of  visiting  judges, 
you  have  said  that,  actually,  you  would  rather  not  have  visiting 
judges.  You  would  rather  have  the  full  complement  of  judges  with- 
out having  to  put  up  with  the  visiting  judge  situation.  But,  in  the 
judicial  system  tliere  are  a  number  of  senior  judges  who  have  recently 
entered  into  their  senior  status.  They  do  Jiot  like  to  quit  completely, 
and,  although  they  are  not  required  to,  they  have  been  good  enough 
to  the  judicial  system  that  they  have  been  a  part  of  for  many  years, 
to  volunteer  their  services  and  serve  both  their  own  district  and  ac- 
cept asignments  to  other  districts.  That  is  a  benefit  for  the  judicial 
system,  is  it  not? 

Judge  FuLTOx.  It  is. 

Air.  Y^ESTPiTAL.  I  think  you  have  pointed  out  that  your  own  Judge 
Choate  has  been  performing  that  type  of  service  since  he  took  senior 
status,  although  he  is  now  reaching  the  point  where  he  has  to  taper 
off? 

Judge  Fm.Tox.  Yes,  sir. 

]Mr.  Westptial,  Will  we  not  always  have  this  situation,  where 
senior  judges  who  have  competence  and  experience  will  continue  to 
serve  after  the  date  when  they  officially  retire? 

Judg  Fui.Tox.  Yes.  sir. 

I\Ir.  Westphal.  All  right.  Certainly,  it  is  a  benefit  if  the  system 
can  still  accommodate  those  judges,  is  that  not  true? 

Judge  Fulton.  Yes,  sir. 
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Mr.  Westpiial.  And  even  if  they  want  to  volunteer  services  for 
Florida's  good  climate  in  the  winter  time,  they  are  still  giving  us 
extra  manpower  when  they  come  down  there  and  work  on  your 
bench.  ' 

Judge  FuLTOx.  I  agree. 

Mr.  Westpiial.  All  right.  As  far  as  those  senior  judges  are  con- 
cerned, you  have  not  experienced  any  abuse  of  the  system  by  their 
coming  down  at  Government  expense,  and  receiving  per  diem  ?  They 
come  down  there  and  they  actually  work  ? 

Judge  FuLTOX.  Never  have  we  experienced  that. 

Mr.  Westpiial.  All  right.  Now,  what  gets  to  be  a  little  bit  dis- 
turbing, as  we  look  at  some  of  these  things,  is  that  we  find  that 
there  are  some  active  judges  that  are  assigned  to  temporary  service 
in  the  Florida  districts.  For  example.  Judge  Solomon  from  Oregon 
in  1972  furnished  ?>2  days  of  service  to  your  district. 

Judge  Fulton.  He  is  a  senior  judge,  not  an  active  judge. 

^Ir.  Westphal.  Excuse  me. 

Judge  Fulton.  Yes,  sir,  he  has  senior  status.  Judge  Kraft  is  an 
active  judge  who  came  from  St.  Louis  and  spent  a  month  with  us 
to  pick  up,  or  help  pick  up,  the  gap  left  by  Judge  Cabot's  death. 
But,  other  than  that,  we  have  had  no  active  judges  in  our  court  for 
some  years. 

Mi\  Westpiial.  I  am  using  the  wrong  name.  Judge  Fulton.  I 
apologize.  I  think  the  judge  is  Judge  Eegan. 

Judge  Fulton.  Judge  Kegan,  yes,  from  St.  Louis. 

Mr.  Westpiial.  Judge  Kegan  from  St.  Louis.  Now,  according  to 
the  exhibit  in  your  statement,  he  came  dov.m  tliere  for  a  period 
from  the  last  dav  of  February  to  the  last  day  of  ISIarch.  I  have  had 
a  little  trouble  understanding  the  exhibit.  If  you  could  turn  to  it 
in  your  exhibits 

Judge  Fulton.  Yes,  sir. 

Mr.  Westpiial.  It  appears  that  Judge  Regan,  and  he  is  an  active 
judge  from  the  Eastern  District  of  ]\Iissouri,  is  he  not? 

Judge  Fulton.  Yes,  sir. 

Mr.  Westphal.  Judge  Regan  arrived  in  Florida  on  the  28th  day 
of  Februarv  and  he  apparently  entered  the  trial  of  a  certain  case 
on  the  28th  or  20th  of  February,  and  did  not  conclude  that  case, 
and  then  it  appears  from  the  exhibits  that  he  next  held  court  on 
;^Larch  13th.  What  was  the  situation,  if  you  recall,  with  Judge  Re- 
gan's service? 

Judge  Fulton.  Judge  Regan  is  one  of  these  judges  wlio  has  a 
unique  capacity  for  settling  cases.  I  have  never  seen  his  equal. 
Frankly,  I  do  not  have  that  talent.  I  never  try  to  badger  lawyere 
into  a  settlement,  and  when  I  wns  a  lawyer  and  a  judge  did  that  to 
me,  I  resented  it.  This  is  no  criticism  of  Judge  Regan  because  he  is 
very  effective,  in  that  way  and  in  other  ways.  But,  he  spent  a  good 
deal  of  his  time  in  our  court  in  chambers  with  lawyei-s  talking  about 
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settloments  and  effecting  settlement  of  cases  and  those  settlements, 
I  believe,  were  not  reflected  by  this. 

Mr.  WESTriTAi..  AVell,  Judge,  if  you  would  look  at  these  two  ex- 
hibits that  pertain  to  Judge  Regan  in  your  statement? 

Judge  FuLTOx.  Yes,  sir. 

ISIr.  Westphai..  T  am  looking  at  the  one  that  shows  that  on  the 
28th  of  February  he  was  given  a  case  described  by  your  docket  No. 
6S12.51,  and  that  he  was  in  trial  on  that  case  on  the  28th  and  29th 
of  February.  Column  H  says  that  that  trial  was  incomplete  and 
continued  to  another  month!  That  sheet  also  says  that  he  disposed 
of  no  cases  on  that  report,  and  that  he  held  no  pretrials,  and  tha^t 
then  he  had  about  2  hours  and  50  minutes  of  trial  time.  Then  the 
other  report  for  Judge  Kegan  shows  that  he  was  in  trial  on  various 
cases,  five  of  them  by  number,  on  March  13,  15.  16,  20  and  27.  He 
held  no  pretrials  and  he  had  seven  cases  disposed  of. 

Xow,  the  point  of  my  inquiry  is  that  there  appears  to  be  a  gap  in 
Ju.dge  Regan's  month  of  service,  commencing  on  the  first  of  ISIarch 
and  ending  on  the  13th  of  ]March.  Do  you  recall  what  that  situation 
was  ? 

Judge  Fulton,  lie  reported  to  our  court  the  last  day  of  February, 
did  he  not  ? 

■Mr.  Westphal.  Yes. 

Judge  FuLTox.  And  departed  the  last  day  of  March.  He  was  there 
1  mouth,  yes. 

Mr.  Westphal.  That  is  what  the  records  indicate. 

Judge  FuLTOX.  !Mr.  Westphal,  one  of  our  problems  with  respect 
to  visiting  judges  is  getting  them  to  complete  their  JR-10  reports 
and  giving  us  an  accounting  of  their  time.  It  is  just  something  that 
some  judges  just  do  not  do  very  well,  and  I  cannot  answer  your 
question.  But  I  can  say  this:  our  judges  do  not  go  out  to  lunch 
very  much.  We  eat  a  sandwich  with  Judge  Choate  for  30  or  40 
minutes  and  then  go  back.  And  my  recollection  is  that  Judge  Regan 
had  lunch  with  us  in  Judge  Choate's  chambers  practically  every  day 
that  he  was  in  Miami.  Now,  what  he  was  doing  and  what  the  de- 
ficiency was — why  there  is  a  deficiency  in  this  report,  I  cannot 
explain. 

Mr.  Westphal.  The  first  report  on  Judge  Regan  that  I  referred 
to  has  an  item  down  there  at  the  bottom  indicating  that  on  the  29th 
of  February  he  received  a  conference  call  from,  or  made  a  confer- 
ence call  to  St.  Louis,  which  is  back  in  his  own  district,  regarding 
the  situation  in  St.  Louis.  Does  that  refresh  your  memory? 

Judge  FuLTON^.  No,  sir.  I  have  no  answer  for  you. 

Mv.  Westphal.  Well,  in  any  event,  among  the  requests  made  by 
the  Judicial  Conference  is  a  request  for  an  additional  district  judge 
in  the  State  of  Missouri.  It  seems  rather  strange  that  districts  that 
have  got  enough  workload  at  home  are  volunteering  their  judges 
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to  serve  a  30-day  assio:nment  in  another  district.  Now,  do  you  have 
any  comments  as  to  tliat  situation? 

Jnd^e  FuLTOx.  There  is  just  no  way  for  me  to  know  what  Judge 
Regan's  commitment  or  workload  or  calendar  was  in  St.  Louis.  I  do 
know  that  a  senior  judge.  Judge  Harper,  is  the  chairman  of  the 
Inter-Circuit  Assignment  Committee  and  he  approved  liis  assign- 
ment to  ]Miami,  and  I  have  every  confidence  that  he  looked  into  it 
carofiilly. 

Before  you  excuse  me.  T  do  want  to  sa_y  this:  I  hope  that  I  have 
not  said  any  tiling  to  disparage  the  service  of  visiting  judges,  because 
that  was  not  intended.  I  said  that  the  court  operates  better  with  its 
own  judges.  It  does  so  for  many  reasons,  among  them  being  each 
judge  voir  dires  a  jury  differently.  In  IVIiami,  we  have  pretty  well 
stereotyped  that  so  that  we.  all  follow  the  same  pattern.  We  do  not 
permit  back  strikes,  for  example.  We  require  a  lawyer  to  stay  with 
the  jurv'  until  he  is  satisfied  with  it,  and  then  those  people  that  he 
leaves  on  that  jury  are  on  the  jury,  and  he  cannot  come  back  later 
and  back  strike  somebody.  Well,  other  courts  do  it  differently.  Their 
way  may  be  better  than  ours,  but  ever\'  visiting  judge  who  comes  in 
has  to  be  indoctrinated  because  if  he  does  not  follow  our  pattern, 
our  lawyers  oeitainl3^  do  not  know  what  his  modus  operandi  is  and 
it  confuses  the  results.  There  are  other  differences  in  the  way  the 
judges  operate,  so  we  spend  time  with  our  visiting  judges  explaining 
our  local  rules,  of  which  there  are  many.  A  judge  cannot  sit  in  the 
court,  conduct  a  trial,  and  be  responsible  for  the  conduct  of  lawyers, 
without  laiowing  the  local  rules. 

So,  it  is  a  little  better  not  to  have  visiting  judges.  But  then  they 
are  needed,  like  now.  in  the  emergency  created  by  Judge  IMcRae's 
death  and  Judge  Cabot's  death,  and  other  situations.  Judge  Atkins 
is  going  to  be  out  of  business  3  or  4  months  in  the  trial  of  this  pro- 
tracted Eastern  Airlines  case. 

]Mr.  Westpiial.  Judge,  you  have  hit  upon  some  of  the  difficulties 
of  working  a  visiting  judge  into  this  system.  The  system  is  designed 
purposely  so  that,  through  the  chief  judge  of  the  district,  the  chief 
judge  of  the  circuit,  and  the  Inter-Circuit  Assignment  Committee, 
which,  in  turn,  involves  assignments  made  by  the  Chief  Justice, 
judges  may  be  given  temporary  assignments  to  serve  in  other  dis- 
tricts to  take  care  of  some  of  the  problems  that  arise  through  death, 
illness,  disqualification,  or  the  fact  that  a  particular  judge  on  a  bench 
gets  a  long,  protracted  8  or  9  month  trial.  You  have  to  have  some 
flexibility  or  the  system  would  break  down. 

Do  you  not  agree  ? 

Judge  Fulton.  I  do. 

Mr.  Westi'hal.  All  right.  But,  by  the  sanae  token,  it  seems  to  me 
that  the  assignment  of  judges  is  much  like  charity;  it  should  begin 
at  home.  There  is  no  point  for  a  judge  in  an  overworked  district 
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to  be  taken  out  of  that  district  and  given  a  temporary  assignment 
ill  another  overworked  district.  Do  you  not  agree  with  that? 

Judge  Fulton.  Well,  I  not  only  agree  with  it,  but  I  heard  the 
Chief  Justice  say  to  the  Inter-Oircuit  Assignment  Committee  that- 
borrowing  judges  should  not  lend.  Borrowing  courts  should  not 
lend,  and  lending  courts  should  not  borrow,  and  that  is  his  con- 
cept, I  believe. 

Mr.  Westphal.  By  the  same  token,  we  have  problems  because  the 
chief  judges  of  some  of  the  circuits  have  called  up  a  number  of 
district  court  judges  to  serve  on  panels  of  the  circuit,  and  have 
called  them  up  from  districts  that  have  enough  work  in  their  own 
trial  courts. 

Judge  Fulton.  That  is  true.  IMr.  Westphal,  in  the  Fifth  Circuit 
tliat  has  been  discontinued.  District  judges  do  not  sit  in  Appellant 
Panels  any  more  in  the  Fifth  Circuit  except  in  rare  instances.  I  have 
sat  many  times,  but  not  recently,  some  years  ago. 

Mr.  Westphal.  Now,  the  circuits  have  their  own  problems.  Con- 
gress is  looking  into  them  and  the  subcommittee  will  look  at  them 
I  am  sure.  But,  from  the  standpoint  of  calling  up  district  judges 
for  ser^^ce  on  the  circuit,  if  you  call  them  from  an  overworked  dis- 
trict, that  is  like  borrowing  from  Peter  to  pay  Paul,  is  it  not? 

Judge  Fulton.  I  agree,  yes,  sir. 

Mr.  Westpil\l.  I  have  no  more  questions,  Mr.  Chairman. 

Senator  Burdick.  How  many  full-time  magistrates  do  you  have  in 
your  district  ? 

Judge  Fulton.  We  ha^-e  two.  Senator.  They  both  sit  in  ]\Iiami. 
We  have  a  part-time  magistrate  in  the  other  divisions  at  Key  West, 
West  Palm  Beach,  and  Fort  Pierce,  but  we  have  had  great  difficulty 
keeping  those  positions  filled.  The  compensation  is  so  inadequate, 
compared  with  the  responsibility  and  time  that  they  have  to  put  in — 
for  example,  in  Fort  Pierce  we  have  replaced  the  part-time  mag- 
istrate, to  my  knowledge,  three  times  in  the  last  11/^  years.  It  is  a 
difficult  thing  to  do  because  the  magistrate  is  a  judge,  and  he  has  to 
be  indoctrinated  and  trained.  It  is  not  easy  to  make  these  changes. 

Senator  Bitrdick.  You  have  more  reliability  when  they  are  full- 
time,  do  you  not  ? 

Judge  Fulton.  Pardon  ? 

Senator  Burdick.  You  liave  more  reliability  when  they  are  full- 
time  ? 

Judge  Fulton.  Oh,  of  course. 

Senator  Burdick.  Is  tliere  any  thinking  in  your  district  that  you 
might  replace  one  of  the  part-timers  as  a  full-timer? 

Judge  Fulton.  Senator  Burdick.  it  is  our  ambition  when  the 
Jury  Division  in  Fort  Lauderdale  is  constituted  to  prevail  upon 
the  Administrative  Office  to  provide  another  full-time  magistrate 
for  that  division,  to  serve  there  and  in  the  West  Palm  Beach  Divi- 
sion too.  That  will,  of  course,  be  verj'  helpful. 
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1  must  point  out  that  we  just  have  not  been  able  to  use  our  full- 
time  magistrates  in  civil  matters  to  any  extent  because  they  are  too 
heavily  committed  Avith  the  criminal  mattei-s. 

Senator  Burdick.  Well,  when  we  passed  the  ^Magistrate  Act  it  was 
thought  and  believed,  and  it  was  the  theory  behind  it,  that  we  would 
relieve  some  of  your  work. 

Judge  FuLTOx.  Well,  you  did.  And  I  might  say,  sir,  that  aside 
from  those  pilot  courts,  such  as  the  one  in  Norfolk  in  eastern  Vir- 
ginia, we  were  one  of  the  first  courts  in  the  Nation  to  implement  the 
act,  I  believe,  aside  from  Phoenix  and  San  Francisco,  which  were 
funded  by  the  Rockefeller  Foundation,  we  were  the  first  court  in 
the  Nation  to  implement  the  Public  Defender  Act.  We  have  taken 
full  advantage  of  these  programs. 

Senator  Burdick.  I  believe  at  the  outset  you  favored  the  abolition 
of  the  three-judge  court,  did  you  not? 

Judge  Fulton.  I  definitely  do. 

Senator  Burdick.  That  will  release  some  more  judge  power? 

Judge  FuLTOx.  No  question  about  it.  It  will  not  help  us  as  much 
as  Judge  Young  because  our  three- judge  courts  usually  are  consti- 
tuted right  in  :Miami.  Judge  Dyer  sits  with  two  district  judges, 
and  some  district  judge  does  most  of  the  work,  so  it  would  "not  be 
as  appreciable  a  help  in  jNIiami  as  elsewhere. 

Senator  Burdick.  It  would  not  involve  the  travel  time,  but  it 
would  reduce  the  time,  nevertheless,  when  you  have  to  have  three 
people  sitting  on  a  case  rather  than  one? 

Judge  FuLTox.  Actually,  Senator  Burdick,  the  time  that  the  other 
two  judges  devote  is  minimal;  it  is  not  anywhere  near  what  the 
district  judge  puts  in.  He  has  the  case,  the  primary  responsibility 
for  it.  It  will  help,  and  there  is  no  need  to  continue'  it.  I  hope  that 
the  act  will  pass.  But,  just  how  much  judge  time  it  will  save,  I  am 
not  sure. 

Senator  Burdick.  Your  statement  simply  is  that  we  ought  to  get 
rid  of  them  and  leave  it  to  one  judge  ? 

Judge  Fulton.  Yes.  sir. 

Senator  Burdick.  ^Vell,  thank  you  very  much. 

Judge  FuLTOx.  May  I  say  this:  Being  a  judge  has  an  advantage 
over  being  a  lawyer,  because  you  do  not  worry  about  the  verdicts, 
you  do  not  care.  You  have  tried  the  case  and  you  walk  out  as  free 
as  a  bird.  This  is  the  first  time  in  10  years  I  have  been  concerned 
about  a  verdict.  We  commit  this  to  your  capable  hands  and  thank 
you  for  this  opportunity. 

Senator  Burdick.  I  would  add  something  to  that;  that  I  have 
thoroughly  enjoyed  being  on  this  side  of  the  bench  for  a  change, 
too. 

Judge  FuLTOx.  Your  Honor,  it  has  been  a  pleasure  to  be  before 
you. 

Senator  Burdick,  We  will  now  place  Administrative  Office  exhibits 
1  and  2  and  Committee  exhibits  1,  2,  and  3  for  Southern  Florida  in 
the  record. 
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Committee  Exhibit  3 
Florida,  Southern 


Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 


1969 


1970 


Holtzoff. 

Holtzoff. 
Layton . . 


D.C. 

D.C. 
Del. 


Atkins... 
Eaton . . . . 
AUgood. . 
Singleton, 
Regan. . . . 


Fla(N) 
Fla(N) 


1971 


1972 


Kraft 

Singleton. 
Lord 


Ala{N) 
Tex(S) 
Mo(E)' 

Pa(E) 

Tex(S) 

Minn 


Fay 

King 

Layton . . . 

Kraft 

Meredith, 
Solomon. 


La(E) 
La(E) 


Del 
Pa(E) 
Mo(E) 
Ore. 


52 

58 
32 

3 
3 

24 

5 

26 

122 

3 

20 

12 

a 

80 

121 

33 

33 


93-123—73- 


-18 
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Senator  Burdick.  Judge  Smith,  I  am  sorrj'  that  we  did  not  get 
to  you,  but  will  1 :30  be  agreeable  with  you  ? 

Judge  Smith.  Yes,  sir. 

Senator  Burdick.  All  right,  we  will  be  in  recess  until  1 :30  p.m. 

[Whereupon,  at  12 :15  p.m.,  the  hearing  was  recessed  to  reconvene 
at  1 :30  p.m.,  the  same  day.] 

AFTERNOON  SESSION 

Senator  Burdick.  Senator  Nunn  wanted  to  be  here  very  much 
this  afternoon  but,  as  you  know  by  the  bell,  we  had  some  business 
on  the  floor.  That  is  the  reason  why  I  am  late,  and  he  will  also  be 
late,  but  his  statement  will  appear  at  this  point  in  the  record,  as  fully 
as  if  given. 

[The  prepared  statement  of  Senator  Nunn  follows:] 

Statement  of  Senator  Sam  Nunn 

Let  me  take  this  opportunity  to  express  to  you  my  appreciation  for  the 
Committee's  granting  me  this  opportunity  to  exi)ress  my  views  as  to  the  pro- 
posed new  judgeships  for  the  Northern  District  of  Georgia. 

It  is  my  privilege  today  to  introduce  to  the  Committee  one  of  the  most  bril- 
liant, respected,  and  admired  Jurists  in  the  entire  Federal  Judiciary.  The  list 
of  his  contributions  to  the  administration  of  justice  and  the  judiciary  are  far 
too  many  to  be  enumerated.  They  are  recognized  by  both  Bench  and  Bar.  Since 
you  will  have  before  you  his  statement  justifying  the  additional  requested 
judges.  I  do  not  feel  that  the  Committee's  time  will  be  favorably  utilized  were 
I  to  reiterate  the  statistics  depicting  the  critical  need  for  additional  judges. 

I  must,  however,  emphasize  that  to  me,  both  as  a  member  of  this  Senate 
rnd  as  a  practicing  attorney-at-law,  the  basic  criticism  levied  against  the  judi- 
ciary by  the  public  is  the  delay  in  obtaining  justice.  This  criticism  is  valid 
and  can  only  be  resolved  by  such  legislation  as  the  Committee  is  presently 
considering. 

I  am  aware  of  the  case  loads  presently  being  handled  by  the  judges  in  the 
Northern  District  of  Georgia.  I  am  also  aware  of  how  these  distinguished 
jurists  are  handling  their  business.  They  are  working  at  maximum  effort 
but  this  is  not  enough.  The  Work  load  of  each  such  judge  is  well  above  the 
national  average,  and  each  is  utilizing  the  full  resources  of  his  office.  How- 
ever, the  work  continues  to  increase  and  the  delay  in  justice  will  become 
greater  unless  additional  judges  are  provided  to  alleviate  this  condition. 

Our  fundamental  duty  to  the  integrity  of  the  judicial  process  can  demand 
no  less  than  that  our  citizens  be  provided  with  an  adequately  staffed  judiciary 
so  that  judicial  delays  be  kept  to  the  absolute  minimum. 

It  is  my  pleasure  at  this  time  to  introduce  to  the  Committee  the  Honorable 
Sidney  O.  Smith,  Judge,  U.S.  District  Court,  Northern  District  of  Georgia. 

STATEMENT  OF  CHIEF  JTJDOE  SIDNEY  0.  SMITH,  JR.  NORTHERN 

DISTRICT  OF  GEORGIA 

Judge  Smith.  Thank  you,  sir. 

Senator  Burdtck.  Judge,  you  may  proceed  in  any  order  you  wish. 

Judge  Smitft.  Senator,  I  would  read  the  statement  if  you  wish, 
or  it  may  just  be  highlighted 

Senator  BuRniCK.  How  about  just  highlighting  it?  It  will  go  in 
the  record  in  full. 

[Statement  of  Chief  Judge  Sidney  O.  Smith,  Jr.,  in  full  follows :] 
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STATE^fEXT   OF  TirncF   .TuncF    SiDNTT   O.    Smittf,    Jr.,    Northern   District   of 
Georglv,  on  the  Nee/)  for  Additional  Judgeships  in  the  District 

I.  THE  district 

This  District  is  headquartered  in  Atlanta,  Georgia,  with  Divisions  at  Rome, 
Gainesville,  and  Newman.  It  comprises  46  counties  stretching  from  Alabama 
on  the  west  to  South  Carolina  on  the  north-east  and  running  to  the  Tennessee 
and  North  Carolina  lines  on  the  north.  As  of  1970,  it  had  a  total  population 
of  2,327. t>99  or  51%  of  the  state  population.  The  area  in  general  and  Atlanta 
in  particular  is  one  of  the  fastest-growing  in  the  country,  increasing  by  almost 
a  million  persons  in  the  past  20  years.  In  terms  of  growth  the  last  decade,  it 
is  exceeded  only  by  nine  of  the  94  districts  in  all  the  50  states  and  territories. 

More  importantly,  the  Atlanta  and  North  Georgia  area  continues  to  show 
a  high  incidence  of  industrial  and  commercial  development.  It  is  the  regional 
headquarters  of  most  major  businesses,  the  financial  center  of  the  south,  and 
one  of  the  busiest  transportation  and  distribution  centers  in  the  country. 
In  addition,  the  presence  of  ma.ior  federal  agencies,  the  state  capitol,  and  a 
rapidly  growing  city  government  in  Atlanta  results  in  considerable  govern- 
mental activity.  All  of  these  factors  cause  a  continued  increase  in  civil  and 
criminal  litigation,  much  of  which  is  of  a  complicated  and  protracted  nature. 
The  annual  filings  growth  is  almost  double  the  national  average.  Stated  an- 
other way,  court  business  is  growing  at  twice  the  normal  rate. 

In  terms  of  authorizations,  the  District  was  granted  the  following  past 
increases  in  judgeships:  Omnibus  Bill  of  1949 — From  1  to  2;  Omnibus  Bill 
of  1961— From  2  to  3  :  Omnibus  Bill  of  1969— From  3  to  6. 

In  spite  of  the  addition  of  three  judges  under  the  Omnibus  Bill  of  1969, 
(doubling  the  previous  complement)  the  District  immediately  moved  to  the 
top  one-third  in  weighted  case-load  within  the  system,  up  18%  in  one  year, 
and  well  above  the  national  average. 

II.  the  current  SITUATION 

The  last  quadrennial  survey  was  made  as  of  the  end  of  FY  1968.  The 
statistics  were  presented  to  the  Jiidicial  Conference  of  September,  1968,  and 
to  the  Congress  in  early  1969.  However,  the  Omnibus  Bill  of  1969  was  not 
passed  into  law  until  June  2,  1970.  and  no  appointments  were  made  until 
almost  2^2  years  "after  the  fact"  and  not  completed  until  almost  three  years 
"after  the  fact"  in  May,  1971.  In  an  expanding  situation,  this  is  of  especial 
consequence. 

The  problem  is  complicated  by  the  fact  that  the  Administrative  OflBce  persists 
in  keeping  statistics  on  the  basis  of  allotted  judgeships  instead  of  actual 
judgeships.  ^Meanwhile,  the  backlog  continues  to  build-up  because  of  the  absent 
judgeships.  When  the  new  filings  continue  to  rise,  the  combination  of  the  two 
puts  a  real  squeeze  on  the  actual  existing  manpower.  Even  if  a  new  judgeship 
relieves  a  problem  with  current  annual  filings,  it  does  nothing  to  provide  for 
future  increases  nor  to  correct  the  problem  of  the  preceding  years.  Tho.se  cases 
are  still  there  and  must  be  handled.  For  example,  we  had  only  three  actual 
judges  in  FY  1970  and  4i^  in  FY  1971.  This  is  what  it  does  to  the  reported 
statistics  for  our  district : 


National 
Reported  Actual  average 


Weighted  Caseload  per  judge: 

1970           -- 288                  576  277 

1971.. _ - - 341                   416  307 

Daw  Filings  per  judge: 

1970     "^     '    '        _ _ 312                   624  340 

\m.'..'.V..y. ---- 375                  469  401 

The  above   illustrates   what   happens   in    the   time-lag   of   the   process,  and 

shows  the  actual  effects  of  only  two  years  when  we  were  supposedly  at  full 
strength. 

The  weighted  caseload  per  judge  in  this  district  has  not  been  below  the 
national  average  in  ten  years  and  is  frequently  amongst  the  highest  in  the 
svstenj.  Thus : 
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The  district 

National 
average 

Weighted  Caseload  per  judge: 

19S2. 

240 

242 

1963 _.._ 

284 

251 

1964 

325 

264 

1965 

367 

274 

1966 .._ 

395 

255 

1967.__. 

416 

252 

1968 

445 

265 

1969 

452 

289 

1970 

'  576 

277 

1971.._. 

1416 

307 

1972.. 

397 

335 

>  Reported  288. 
'Reported  341. 

For  those  of  us  who  have  been  here  over  a  period  of  years,  this  has  meant 
a  constant  strain,  which  has  been  compounded  by  a  high  incidence  of  injunc- 
tion, civil  rights,  three-judge,  and  other  "crisis-type"  cases. 

The  number  of  trials  and  dispositions  per  judge  remains  substantially  above 
the  average. 

III.  THE  PRESENT  PROPOSAL 

The  recommendation  of  two  additional  judgeships  is  apparently  based  on 
the  statistics  for  FY  1972,  and  hopefully  certain  of  these  projected  needs. 
While  the  Subcommittee  assuredly  has  these  figures,  some  comparisons  with 
1968  (the  basis  of  the  last  increase)  and  1962  (when  the  district  first  had 
three  judges)  are  in  order : 


Civil 


Criminal 


Total 


Fiscal  year  1972  (basis  for  8  judges). 
Fiscal  year  1968  (basis  for  6  judges). 
Fiscal  year  1962  (basis  for  3  judges). 


1,752 

758 

2,510 

1.106 

60S 

1,712 

465 

581 

1,046 

As  can  be  seen,  the  total  filings  in  1972  are  44%  greater  than  1968  and 
140%  greater  than  1962.  Of  even  more  significance  is  the  increase  in  civil  fil- 
ings, which  normally  cause  greater  amounts  of  judge-time:  58%  over  1968 
and  a  startling  277%  over  1962.  The  first  six  months  of  FY  1973  reflect  this 
continuing  trend  with  118  more  civil  and  94  more  criminal  filings  than  in  the 
same  period  of  1972,  an  increase  of  70%  and  40%  over  1968  respectively.  Over- 
all today,  the  total  filings  are  58%  greater  than  1968.  I  fail  to  see  why  these 
figures  do  not  justify  a  58%.  increase  in  personnel  over  the  six  judge  allotment 
made  at  that  time  or  three  plus  additional  judges. 


IV.  CONCLUSION 

I  believe  that  the  judges  in  our  District  are  as  hard-working,  able,  and 
conscientious  as  any.  At  times,  the  pace  is  killing,  and  we  have  survived  only 
with  real  effort  and  the  energy  of  comparative  youth  (average  age  50  years). 
Today,  they  are  each  asked  to  handle  some  455  new  cases  per  year  plus  a 
backlog  of  254  old  ones  built  up  over  a  decade  of  high  growth,  or  over  700 
cases  per  judge.  This  is  more  than  can  possibly  be  done  with  the  quality 
desired  by  the  Congress  and  deserved  by  the  people.  The  1973  figures  reveal 
filings  in  excess  of  three  or  four  different  projections  made  by  the  Administra- 
tive Office  for  1976,  four  years  hence. 

In  view  of  the  fact  that  no  more  relief  can  come  before  1977,  the  under- 
signed earnestly  requests  approval  of  three  additional  judgeships  for  this 
District  as  recomniended  by  the  Fifth  Circuit  Council  and  certainly  no  le.ss 
than  the  two  proposed  to  the  Congress  by  the  Judicial  Conference. 

Jiid«;e  Smith.  1  suppose  in  terms  of  nonleffal  factors  like  popula- 
tion growth,  transportation,  business  development  and  this  type  of 
thing  that  we  in  Atlanta  are  probably  very  similar  to  ]Miami.  It  is 
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one  of  those  places  that  is  ex])loding  in  business  and  all  sorts  of  devel- 
opments that  produce  litigation. 

I  believe,  in  terms  of  population  increases,  that  we  stand  ninth  in 
the  decade  between  1960  and  15)70  of  all  of  the  94  districts.  I  haven't 
looked  at  it  for  some  time,  but  there  are  only  about  four  and  pos- 
sibly five  other  districts  in  the  continental  United  States  that  exceed 
us  in  growth.  The  others  in  the  nine  are  Guam  and  Puerto  Rico  and 
some  place'^  whore  we  have  Federal  local  courts. 

By  the  Omnibus  bill  of  1969  you  doubled  our  judges,  from  three 
to  six.  and  unfortunately,  as  soon  as  they  got  there,  we  were  right 
back  up  en  to])  of  the  statistical  pattern.  The  consequence  was 
that  we  really  didn't  get  ahead  of  the  game.  We  just  sort  of  stayed 
e-\"en  by  doubling  the  complement  of  judges. 

Another  pohit  I  put  in  my  statement  that  I  would  like  to  emphasize 
is  that  everything  seems  to  be  after  the  fact  with  judges.  For  ex- 
ample, the  last  allotment  was  made  on  the  basis  of  statistics  of  fiscal 
year  1968,  Unfortunately  the  Senate  didn't  pass  the  bill  until  June 
of  1970  as  I  recollect,  and  it  wasn't  until  mid-1971  that  we  received  all 
of  our  new  judges.  This  lag  time  is  a  big  factor. 

Unfortunately  our  friends  from  the  administrative  office  figure 
statistics  by  positions  and  not  by  bodies  and,  for  example,  for  fiscal 
year  1970  they  assumed  that  we  had  six  judges.  Well,  the  bill  wasn't 
even  passed  until  June  of  1970  and  we  didn't  have  but  three  judges, 
but  in  the  statistics  they  continued  to  assume  that  someone  is  there. 

Senator  Burdick.  Did  you  have  the  full  complement  in  1971  ? 

Judge  Smitft.  In  ]May  of  1971  we  finally  received  the  six  judges, 
and  I  have  pointed  out  in  my  statement  what  it  does  to  our  statistics. 

To  give  3'ou  one  example,  for  1970  it  was  reported  that  we  had 
312  filings  per  judg':'.  Actually  there  were  624.  So  those  cases  are 
there.  Somebodv  has  to  do  something  with  them.  So  finally  when 
we  do  get  help,  theoretically  based  on  the  current  need,  we  already 
have  these  cases  that  built  up  during  this  lag  time. 

So  if  I  had  any  request  of  the  committee  and  of  the  Congress,  it 
would  be  that  whatever  you  do  with  this  bill,  that  you  go  on  and  do 
it.  so  we  can  start  the  political  process  of  getting  live  people  in 
these  slots. 

To  highlight  that,  in  our  particular  district,  since  1962  we  have 
been  above  the  national  average  in  case  load.  Well,  this  means  that, 
over  a  period  of  years,  we  were  constantly  fighting  this  torrent  of 
cases  that  was  building  up.  To  be  quite  frank,  in  1969.  1970,  and 
1971  it  was  just  real  tough.  As  we  said,  we  were  just  fighting  off 
the  Indians.  We  felt  we  had  to  circle  the  wagons  and  take  care  of 
the  injunctions  and  the  criminal  matters,  and  the  rest  of  it  had  to 
suffer  a  little  bit. 

The  recommendation  to  the  Congress  from  the  Judicial  Confer- 
ence is  based,  of  course,  on  fiscal  year  1972.  They  recommend  two 
adelitional  judges  for  us.  I  am  disappointed  it  is  not  three.  I  think 
statistically  it  warrants  three.  We  have,  based  on  the  half  a  year  of 
1973,  a  53  percent  increase  over  1968.  Fifty-seven  percent  of  six  is 
at  least  three  judges,  and  so  I  couldn't  quite  understand  why  it  was 
reduced. 

But  another  important  factor — and  I  notice  this  was  shown  in 
the  committee's  exhibits — is  these  projections  for  filings  that  were 
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mficl'^.  apparently,  in  1971.  They  have  four  theories,  and  I  do  not 
understand  enough  mathematics  to  know  how  this  is  done,  but  pro- 
jections 1,  ?>,  and  4  have  already  been  met  in  fiscal  year  1973,  and 
yet  those  are  the  projections  for  1976  when  I  assume  the  Omnibus 
bill  of  1977  will  be  considered. 

So  it  is  not  just  today;  it  is  what  has  happened  to  us  for  the  last 
10  years,  and  what  obviously  is  going  to  happen  in  the  way  of  in- 
creased filings  over  the  next  3  years  that  creates  the  squeeze  on  those 
of  us  who  are  there. 

If  I  had  my  preference,  T  would  rather  that  we  have  a  little  less 
jurisdiction  than  we  have  and  not  have  to  keep  adding  judges.  To 
give  you  an  example  of  the  impact  of  acts  of  Congress  and,  proba1)ly, 
each  session  of  the  Supreme  Court,  we  have  some  new  cause  of  action 
with  each  that  nobody  knew  existed  before.  The  year  before  last,  the 
Congi-ess  passed  the  Truth  in  Lending  bill,  and  mj'-  clerk  tells  me 
that  in  January  of  1973 — this  past  month — we  had  over  40  of  those 
cases  filed  in  Atlanta. 

Well,  I  thinlv  that  is  an  unusual  month.  I  think  this  one  legal-aid- 
type  person  just  stacked  them  up  and  came  over  and  dumped  them 
all  at  one  time,  but  that  just  shows  the  impact  of  one  little  piece  of 
congressional  legisl ation. 

Of  course,  EEOC  cases,  fair  employment  cases,  for  the  last  4  or 
5  years  have  contributed  significantly  to  our  workload.  I  had  one 
judge  who  spent  9  weeks,  with  Lockheed  alone,  in  a  fair  employment 
case  last  year.  I  spent  about  6  weeks  with  the  Georgia  Power  Co. 
case.  These  are  class  actions,  and  they  just  go  on  and  on  in  tenns  of 
tryiuff  to  rectify  the  ills  of  the  past  from  discrimination. 

I  think  one  of  the  problems,  if  you  can  recall  it,  is  a  problem  that 
we  have  had  in  Atlanta.  We  have  not  onlv  the  business  and  industrial 
concentration  there,  but  we  have,  I  would  call  it.  a  concentration  of 
legal  talent  in  the  sense  that  this  is  the  regional  office  for  the  ACLU, 
the  regio7ial  office  for  the  NAACP.  and  all  of  these  groups  that  are 
interested  in  civil  rights  and  litigation.  Lawyere  are  human;  and  I 
don't  blame  them.  I  would  rather  litigate  there  in  Atlanta  than  have 
to  go  to  Alabama  or  Mississippi  or  Tennessee  to  litigate  these  same 
questions.  So  that  they  dump  all  of  those  cases  on  us  in  Atlanta. 

Of  course  many  of  these  are  cases  that  we  don't  know  the  answer 
to.  and  this  makes  them  difficu.lt.  It  is  usually  a  crisis  type  thing.  I 
believe  Mr.  Halloran  can  probably  correct  me,  but  for  several  of 
the  past  few  years  we  have  either  been  at  the  top  of.  or  in  the  lead 
in.  three-judge  cases  in  the  whole  country.  I  think  it  is  because  of 
this  concentration  of  legal  talent. 

Senator  IBi^rdick.  What  do  3^ou  think  about  putting  an  end  to 
three- judge  courts? 

Judge  S^riTH.  I  am  for  it. 

Senator  BuRmrK.  That  would  help  you? 

Judge  Smitft.  I  think  I  heard  Judge  Fulton  say  he  didn't  know 
about  time.  There  is  more  trouble  with  arangements  than  there  is 
with  time  in  trying  to  get  a  circuit  judge.  He  can't  meet  one  day 
because  he  is  going  to  be  in  New  Orleans  .  .  .  that  type  of  thing. 
You  have  to  rearrange  the  calendar  for  him  to  be  there.  The  only 
good  thing  about  that  is  miser^^  loves  company.  Sometimes  you 
have  a  pretty  hot  question  on  a  three- judge  case,  and  it  is  nice  to 
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know  there  are  two  other  judges  with  you,  but  there  is  not  really 
a  need  to  have  it  any  more."  I  don't  know  whether  the  lawyers 
want  it,  but  I  don't  see  any  need  for  it  any  more.  I  thiiik  there 
was  a  point  in  our  history  where  there  was  a  need.  I  believe  the 
bar  and  the  public  would  today  accept  a  ruling  from  one  judge 
as  well  as  from  a  three-judge  panel.  It  would  help  the  Supreme 
Court  too. 

Senator  Burdtck.  Tliank  you,  judge. 

In  1970,  eventually,  your  district  was  given  three  new  judge- 
ships based  on  a  19G8  caseload  as  you  said? 

Judire  Smfih.  Yes,  sir. 

Senator  BirRDiCK.  Yet  during  the  congressional  consideration  of 
this  request,  your  caseload  actually  decreased  in  1969  according  to 
the  figures  we  have. 

Judge  Smith.  Filings  per  judge  decreased  from  571  to  531.  Is 
this  the  figure  you  had? 

Senator  Burdtck.  But  in  1970 

Judge  Smith.  It  was  624. 

Senator  Burdick  [continuing].  It  picked  up  again,  and  in  1971-72 
it  jumped  quite  a  bit.  Part  of  this  increase  has  been  the  addition 
of  from  120  to  174  habeas  corpus  cases.  Do  you  use  a  magistrate  ta 
review  these  cases  ? 

Judcre  Smith.  We  do  not  use  our  magistrates  in  habeas  corpus. 
We  have  not  been  able  to  yet.  We  had  one  full-time  magistrate  up 
until  the  first  of  October.  We  received  our  second  magistrate  at 
that  time  and  we  almost  killed  the  mxan  before  he  got  help.  He 
had  so  many  responsibilities  in  other  ai^as  that  we  couldn't  afford 
the  luxury  of  using  him  with  the  habeas  corpus. 

Quite  frankly,  I  differ  with  some  of  the  other  judges  about  the 
use  of  magistrates  in  habeas  corpus.  Ninety  percent  of  it  is  screen- 
ing, that  is,  taking  the  petition — usually  prose — and  trying  to  find 
out  what  it  is  at  issue.  Ninety  percent  of  them  you  can  dispose 
of  without  a  hearing.  And  if  you  use  a  law  clerk  to  screen  for 
the  judge  in  lieu  of  a  magistrate,  you  do  it  for  half  the  pric€, 
quite  honestly. 

Senator  BLTinicK.  Well  tlien,  either  a  law  clerk  or  a  magistrate 
o^uld  dispose  of  these  cases.  You  say  a  lot  of  them  just  need  screen- 
ing. I  presu.me  the  greatest  ]:)ercentage  of  them  are  frivolous? 

Judge  Smith.  They  are,  and  we  liaA'e  used  in  our  district  a  show 
cause  sort  of  technique  to  avoid  the  hearing.  In  other  words,  the 
petition  comes  in  from  a  prisoner  and  he  alleges  certain  things. 
We  put  a  show  cause  on  the  government,  either  State  or  Federal, 
to  respond  and  they  respond  with  official  documents,  with  affidavits, 
and  this  type  of  thing,  and  it  sort,  of  leaves  us  in  a  summary  judg- 
ment situation.  We  go  on  and  rule  on  the  basis  of  the  issue  under 
the  show  cause  order,  and  we  don't  have  to  have  a  hearing.  My 
clerks  do  a  great  bulk  of  this  and  I  supervise  them,  but  they  don't 
need  to  have  what  the  magistrate  has.  They  don't  have  a  secretary", 
and  they  don't  have  a  clerk,  and  we  would  rather  use  our  law  clerks 
than  the  magistrates  for  this. 

Senator  Burdick.  When  they  are  busy  with  these  habeas  corpus 
cases,  what  do  you  use  for  a  law  clerk  ? 


268 

Judge  Smttti.  "Well,  we  just  work  tliem.  We  have  two  now.  We 
used  to  have  one. 

Senator  Burdtck.  Several  of  the  judges — in  fact,  a  great  many 
of  the  judges — appearing  at  these  hearings  have  claimed  that  they 
make  very  good  use  of  the  magistrate  in  these  prisoner  petition 
cases. 

Judge  Smittt,  I  realize  they  are  important  and  our  eventual  plan 
is  that,  after  the  judge  with  his  staff  has  screened  the  thing,  then 
if  you  get  into  a  hearing  situation,  we  anticipate  using  the  magis- 
trate for  the  time-consuming  process  of  making  the  findings  of  fact. 
We  even  hope  to  be  able  to  send  him  out  to  the  Federal  penitentiary 
in  Atlanta,  so  we  can  make  findings  on  the  spot  without  this  trouble 
of  bringing  the  prisoners  to  town.  This  is  what  a  lot  of  them  want, 
you  loiow.  They  just  want  a  trip  to  town.  That  is  the  only  reason 
they  file  the  writ.  We  hope  to  stop  some  of  that  by  sending  the 
magistrate  out  there,  but,  as  stated,  he  is  a  busy  man  in  the  court- 
house. 

All  judges  like  to  talk  about  how  hard  they  work,  but  this  man 
worked  harder  than  any  of  us  for  that  year.  Since  we  have  now 
gotten  him  some  help,  we  are  beginning  to  use  him  more  and  more 
in  the  civil  area. 

I  finally  had  to  just  say  that  nothing  could  be  referred  to  the 
magistrate  unless  it  went  through  me  because  the  judges  have  a 
way  of  dumping  things  on  magistrates  if  they  can  do  it.  I  just 
had  to  protect  the  fellow  from  having  too  much  to  do  in  that 
situation. 

Now,  we  have  automatic  use  of  him  in  narcotics,  HEW.  He 
handles  our  entire  Criminal  Justice  Act  business  as  well  as  all  of 
the  criminal.  Unfortunately,  the  Sixth  Circuit  ruled  about  a  month 
ago  that  a  magistrate  could  not  handle  Social  Security. 

Senator  Bukdtck.  Couldn't  even  do  the  screening? 

Judge  Smith.  Well 

Senator  Buruick.  You  would  have  the  ultimate  Word,  of  course. 

Judge  Smith,  '\^'ell,  yes,  of  course.  All  it  means  is  we  just  find 
"it  is  so  ordered."  He  goes  through  the  record — and  as  you  know, 
it  is  a  certiorari  type  thing — and  he  reviews  the  record,  makes  his 
findings,  makes  rulings,  and  then  makes  recommendations  to  us 
as  to  a  certain  action.  We  just  sign  "it  is  so  ordered." 

In  our  circuit  we  know  that  at  least  six  of  our  magistrate's  cases 
have  gone  up  on  appeal  to  the  Fifth  Circuit  and  have  been  affirmed. 
Now.  I  don't  think  anybody  raised  the  point,  but  I  tliink  it  would 
be  a  bad,  bad  situation  if  the  courts  chopped  down  the  use  of  the 
magistrate.  I  would  like  to  see  it  go  the  other  way  where  he  has 
more  and  more  power.  In  fact.  I  hope  eventually  that  you  will 
merge  the  job  of  referee  with  that  of  magistrate,  so  that  we  can 
have  some  flexibility  with  those  people — give  them  the  same  juris- 
diction and,  hopefully,  more  jurisdiction  in  damage  suits — up  to 
a  certain  amount — as  well  as  all  misdemeanors  and,  for  example,  all 
bankruptcy  proceedings. 

Some  periods  of  time  we  have  a  crush  in  the  bankruptcv  section, 
and  other  periods  of  time  we  have  a  crush  in  the  criminal  section. 
We  could  use  these  people  interchangeably  if  their  jobs  were 
made  one. 
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Now  that  is  just  my  personal  opinion.  I  understand  tliere  is 
official  thought  otherwise. 

Senator  Burdick.  The  reason  I  mentioned  habeas  corpus  is  that 
it  seems  to  be  an  area  where  the  magistrates  can  provide  maximum 
assistance  to  judges. 

Judge  Smith.  For  a  lot  of  tliem,  that  lessens  the  weight  of  the 
caseload — I  think  it  is  evaluated  at  half  a  unit  or  something.  I 
would  do  anything  to  get  rid  of  them. 

Really,  oiir  problem  is  not  habeas  corpus,  you  know,  it  is  prison 
management.  You  see,  they  have  probably  more  rights  than  some 
of  the  people  outside. 

Senator  Burdick.  And  we  give  them  a  library  in  many  cases 
to  research  their  cases  ? 

Judge  Smith.  Declaratorv  rights.  I  mean,  and  injunctions,  man- 
damus: they  liave  all  of  these  remedies  they  didn't  have  10  years 
ago,  so  we  are  involved  with  dealing  with  situations  like  good  time 
and  reading  material  and  even  censorship,  all  of  these  civil  rights 
claims. 

Of  course,  the  latest  thing  is  to  file  a  damage  suit  against  the 
warden.  That  is  the  latest  kick,  and  we  haven't  learned  how  to 
handle  that  very  well  either.  If  we  could  get  rid  of  these  admin- 
istrative questions  about  the  management  of  prisons  by  creating 
some  national  board  like  the  NLRB  or  something,  and  let  it  handle 
it  all,  and  put  us  back  in  the  law  busine^is,  this  would  be  a  tre- 
mendous help.  I  mean,  we  can  rule  whether  there  were  illegal 
searches  and  seizures  or  incompetent  counsel,  but  when  I  get  a 
petition  that  "my  free  eyeglasses  don't  fit"  or  "they  have  changed 
the  diet  and  I  like  vanilla  ice  cream  and  they  give  me  chocolate," 
that  is  where  I  have  problems.  You  see,  they  can  file  anything,  and 
under  the  circuit  court  rulings,  we  have  to  do  something  about 
it.  This  is  kind  of  absurd  and  takes  a  lot  of  time  that  is  wasted. 

Senator  Burdick.  Your  judges  held  336  pretrial  conferences  in 
1972.  Have  j^ou  given  some  thought  to  having  another  full-time 
magistrate  to  take  care  of  some  of  this  work? 

Judge  Smith.  None  of  our  judges  want  anybody  else  to  handle 
the  i^retrial  conferences  on  the  cases  they  are  going  to  try.  To  me 
it  is  the  one  place  where  the  judge  gets  educated.  When  you  go 
into  that  pretrial  conference,  you  learn  something  about  the  problem 
you  are  going  to  have  to  handle  down  the  pike.  As  one  judge 
put  it,  you  can  "smell  a  stinker"  really  well  at  the  pretrial  and 
recognize  what  problems  you  are  going  to  have  and  how  much  effort 
it  is  going  to  take  to  get  rid  of  the  case. 

I  haven't  got  a  judge  who  wants  to  turn  that  fimction  over  to 
anybody  else,  because  that  is  his  case,  and  he  wants  to  educate 
himself. 

Senator  Burdick.  Do  you  pretry  all  of  the  cases,  or  just  selected 
cases  ? 

Judge  Smith.  E^^ery  case;  every  civil  case  is  pretried. 

Senator  Burdick.  That  is  quite  time-consuming,  isn't  it? 

Judge  Smith.  Yes,  sir,  but  I  think  it  is  time  well  spent. 

Senator  Burdick.  You  don't  think  that  burden  should  be  taken 
from  you? 
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Judge  Smith.  I  think  a  magistrate  could  spend  the  time,  but  I 
wouldn't  have  learned  anything,  and  I  wouldn't  have  time  to  pick 
up  the  pretrial  order  initil  I  got  ready  to  try  the  case,  and  by 
then  it  may  be  too  late  to  know  the  sophisticated  or  tough  problems 
that  may  be  coming  down  the  pike  that  the  lawyers  omitted  in  their 
pleadings. 

Senator  Burdick.  How  about  routine  cases,  like  preliminary  mo- 
tions and  things  of  tliat  nature? 

Judge  Smith.  You  mean  criminal  motions  or  civil? 

Senator  Buedick.  Both. 

Judge  Smith.  In  our  district  we  liandle  all  motions  on  paper.  We 
do  not  have  any  hearing  time  on  motions.  Under  our  local  rule,  that 
is  how  it  is  handled. 

Senator  Burdick.  What  about  screening  them? 

Judge  Smith.  Law  clerks.  Tliat  is  their  primary  job. 

Senator  Burdick,  It  seems  to  me  you  would  rather  have  law  clerks 
than  magistrates? 

Judge  Smith,  Well,  they  could  do  certain  things  for  $12,000  a 
year.  So  why  set  up  an  empire  with  a  magistrate  and  a  secretary 
and  clerk  to  do  the  same  thing?  It  just  doesn't  make  sense  to  me 
when  we  can  use  the  magistrate  for  things  that  the  law  clerk 
can't  do. 

Senator  Burdick.  Judge,  we  had  much  the  same  argument  when 
we  passed  the  IMagistrate  Act:  Why  spend  a  fortune  on  the  judge 
when  the  magistrate  can  do  it  ? 

Judge  Smith.  Well,  I  am  sure  there  is  some  validity  to  that  also. 

I  really  look  eventually  for  what  I  would  call  sort  of  a  lower 
tier  of  judges  in  this  bankruptcy  magistrate  area.  I  hope  it  comes. 
T  think  we  are  diluting  the  prestige  of  the  Federal  courts  by  pour- 
ing more  and  more  judges  in.  It  used  to  be  quite  a  thing — I  am 
sure  ]Mr,  Westphal  knows  this — to  go  to  Federal  court,  but  now 
ever\'body  is  over  there. 

I  think  we  are  diluting  the  status  and  prestige,  and  perhaps 
the  power,  of  the  Federal  courts  by  broadening  the  base  and  pouring 
more  and  more  judges  in. 

Senator  Bltidtck.  This  isn't  i-elated  to  the  subjeot,  but  we  are 
going  to  ask  you  this  anyway.  What  do  you  think  about  the  diversity 
question  on  the  motor  vehicle  cases? 

Judge  Smith.  Well.  I  think  it  is  going  to  have  to  come. 

Senator  Burdick.  How  about  tlie  ALI  recommendation  about  the 
diversity  question 

Judge  S]\riTH.  The  motor  vehicle  cases — this  diversity  question — 
account  for  about  40  percent  of  our  caseload.  The  only  thing  a]x)ut 
it  is  when  you  see  a  good  old  motor  vehicle  case  coming  down  the 
pike,  you  just  clasp  it  to  your  bosom  like  a  long-lost  friend.  I^ecause 
you  know  what  to  do  with  it.  We  don't  know  what  to  do  with 
some  of  these  other  cases. 

Senator  Burdick.  But  I  am  talking  about  diversity  in  motor 
vehicle  cases. 

Judge  Smith.  Well,  if  you  are  asking  me  do  I  think  you  ought 
to  cut  down  the  jurisdiction  by  removing  diversity  in  the  motor 
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vehicle  cases,  I  think  this  is  a  legitimate  way  to  reduce  our  case- 
load. 

Senator  Burdick.  Not  in  all  cases,  but  at  least  in  the  interstate 
cases  ? 

Judge  Smith.  But  you  see,  Senator,  for  everything  we  drop  like 
that,  we  get  something  new. 

In  this  Manufacturers'  Safety  Appliance  bill  that  was  passed, 
a  little  sentence  down  at  the  end  of  that  says  that  jurisdiction 
in  all  such  cases  is  vested  in  the  district  court.  We  don't  know 
what  to  do  with  that. 

Senator  Burdick.  You  haven't  yet  had  to  deal  with  that? 

Judge  Smith.  No,  sir,  everybody  has  just  paid  their  fines  so  far, 
but  I  believe  that  smart  lawyers  are  going  to  use  that  in  tort  cases, 
and  they  are  going  to  predicate  Federal  jurisdiction  on  the  violation 
of  tliat  safety  act  because  it  says  at  the  bottom,  "all  such  cases." 

What  the  appellate  court  will  do  with  it  I  don't  know.  They  will 
probably  give  it  to  us. 

Senator  Burdick.  Will  you  use  admissions  of  negligence  as  the 
basis  for  keeping  it  in  the  Federal  court  ? 

Judge  Smitik  Well,  as  an  independent  aot  of  negligence  in  a  tort 
suit,  we'll  probably  say,  irrespective  of  diversity,  it  belongs  in  the 
Federal  cou.rt. 

Senator  Burdick.  And  what  about  the  theory  of  Federal  ques- 
tion ? 

Judge  Smith.  It  will  be  a  Federal  question  tort. 

Senator  Burdick.  You  are  holding  court  in  Newnan,  Ga.,  which 
is  only  30  miles  from  Atlanta  on  Interstate  Highway  85.  Have  you 
thousrht  of  Dretermitting  that  term  of  court? 

Judge  S^siith.  I  ha^-en't  given  it  any  consideration.  These  are 
passed  bv  the  Congress.  You  know,  your  di\dsions  are  set  up  by 
Congress  and  the  place  of  holding  court. 

But  actually,  I  don't  see  any  difficulty.  The  judge  just  commutes 
to  Newnan. 

Senator  Burdick.  Thirty  miles  on  an  Interstate  isn't  very  far 
today. 

Judge  Smith.  We  don't  have  a  judge  who  would  be  farther  than 
an  hour  and  one  half.  An  hour  and  one  half  would  be  the  farthest 
he  would  be  from  any  division  he  would  have. 

You  see,  I  live  at  Gainsville  and  I  spend  a  lot  of  time  in  Atlanta. 
~My  home  station  is  at  Gainsville.  That  is  about  1  hour  15  minutes. 

Senator  Burdick.  By  the  same  token,  the  litigant  can  also  com- 
mute 30  miles  ? 

Judge  S:mith.  Yes,  sir,  they  could  do  it.  There  is  no  question  that 
it  could  be  done. 

Senator  Burdick.  It  could  be  done? 

Judge  Smith.  Yes,  sir,  I  think  the  lawyers  would  object.  They 
feel  like  the  Atlanta  lawyers  are  getting  it  all  now  anvway. 

Senator  Burdick.  It  is  also  noted  in  the  exhibits  on  file  here  that 
your  private  contract  cases  have  jumped  from  141  in  1970  to  244  in 
197'2.  That  is  an  increase  of  over  100  filings. 

In  your  opinion,  is  this  due  to  the  great  growth  in  the  Atlanta 
area  ? 
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Judge  Smith.  I  think  so,  and  also  a  growing  awareness  in  the  bar 
of  the  sophisticated  tyi^e  of  litigation,  like  securities  and  antitrust 
and  this  business-type  thing,  and  they  are  all  tough  cases.  They  are 
usually  long. 

Senator  Burdtck.  When  you  have  enough  work  to  do  at  home  or 
more  than  enough,  do  you  feel  that  judges  like  you  should  be  called 
to  serve  on  circuit  panels,  or  called  to  other  districts  ? 

Judge  Smith.  I  do  not. 

Senator  Burdick.  Have  you  left  the  district? 

Judge  Smith.  Never. 

Senator  Burdick.  Never  ? 

Judge  Smith.  I  have  had  a  few  disagreements  with  Chief  Judge 
Brown,  by  the  way,  but  he  has  always  yielded  to  the  fact  that  I 
said.  '-"We  are  the  ones  who  need  help:  wh}-  call  on  usT' 

Senator  Burdick.  I  agree  with  you. 

Judge  Smith.  And  I  have,  in  a  nice  way,  of  course,  refused  to  sit 
on  the  circuit  court  several  times,  and  it  has  always  been  honored. 

Senator  Burdick.  You  had  the  highest  number  of  three- judge 
courts  in  the  Nation  last  year. 

Judge  Smith.  I  am  not  surprised. 

Senator  Burdick.  I  think  you  have  already  answered  this,  but.  if 
we  repealed  the  requirement  for  those  three-judge  courts,  would  that 
free  a  lot  of  the  judges'  time? 

Judge  Smith.  I  don't  know  about  the  time,  but  it  eliminates  a  lot 
of  trouble. 

Senator  Burdick.  And  trouble  takes  time. 

Judge  Smith.  Yes,  sir. 

Senator  Burdick.  I  think  the  staff  has  a  few  questions. 

Mr.  Westphal.  Judge,  you  mentioned  the  Administrative  Office 
exhibit  that  shows  these  projected  caseloads  for  1976. 

Judge  Smith.  Yes,  sir. 

INIr.  Westphal.  I  am  not  sure  I  understand  any  more  about  sta- 
tistical computations  or  projections  than  you  do,  but — as  Mr.  Halloran 
has  explained  it  to  me — the  Administrative  Office  statisticians  plotted 
filings  per  judge,  starting  in  1962  and  ending  in  1971.  Projection 
No,  1  is  based  upon  a  6-year  picture,  from  1965  through  1970.  but  in 
3  of  those  years,  1966,  '67,  and  '68,  when  your  court  only  had  three 
judges,  your  filings  were  well  into  the  500  range.  This  means  that 
the  pix)jection  is  greatly  influenced  by  those  3  years  when  your  court 
only  had  three  judges,  and  not  correspondingly  influenced  by  the 
past  few  years  when  3'our  court  has  had  six  judges. 

Do  you  follow  what  T  am  trying  to  explain  ? 

Judge  Smith.  Yes,  sir,  but  you  will  notice  that  the  projection  you 
are  talking  about  shows  a  total  filing  of  2,720  in  fiscal  1976,  and  we 
happened  to  have  exactly  half  that  in  the  last  6  months,  so  we  are 
going  to  hit  2,720  in  fiscal  1973.  Meanwhile,  you  won't  even  be  con- 
sidering this  problem  again  until  1977.  This  is  the  time  lag  that 
bothers  us. 

Senator  Burdick.  Well,  there  is  that  time  lag,  and  it  is  unfortunate. 
That  is  why  the  chairman  of  the  subcommittee  has  decided  that  this 
time  Congress — at  least  on  the  Senate  side — is  going  to  try  to  act 
very  promptly  on  this  so  that  there  won't  be  a  year  and  one  half  of 
congressional  delay.  Of  course,  all  of  the  delay  isn't  on  the  part  of 
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Congress.  We  create  judgeships,  and  it  takes  li^  years  for  the  White 
House  to  fill  them. 

Judge  Smith.  Political  process,  yes. 

Mr.  Westphal.  I  think  that  actually  occurred  after  1970  in  your 
own  district. 

Judge  Smith.  Well,  for  some  reason  we  were  left  out  in  1965  and 
I  never  have  learned  why.  I  came  on  the  Federal  bench  from  the 
State  bench  in  1965,  and  that  was  the  year  that  we  should  have  been 
helped.  I  suppose  that  is  why  I  am  so  touchy  about  this,  because 
being  the  new  man  on  in  1965,  I  began  to  feel  the  weight  of  it  and 
these  years  that  we  are  talking  about  now — from  1965  to  1971 — • 
well,  the  problem  has  just  engulfed  us  each  year.  We  should  have  had 
at  least  one  judge  in  1965,  and  then  we  wouldn't  have  had  this  mount- 
ing pressure  on  us  of  all  of  these  cases. 

As  I  say,  when  you  have  a  lot  of  injunctions,  a  lot  of  criminal 
TDusiness,  you  have  to  handle  that.  Then  everything  else  suffers.  The 
wait  gets  longer  and  longer  and  longer  until  you  try  this  diversity 
]\Iotor  Vehicle  Act,  for  example,  which  is  the  lowest  priority,  I 
suppose. 

Mr.  WestpHx\l.  On  the  pretrials  that  you  hold  in  civil  cases — we'll 
say  that  you  j^retry  every  civil  case  that  is  on  your  trial  calendar — 
at  what  date  in  advance  of  the  commencement  of  that  jury  term  do 
you  hold  these  pretrial  conferences? 

Judge  Smith.  It  varies.  Most  of  us  like  to  do  it  about  2  months 
before  the  case  is  set  for  trial,  and  then  if  we  have  any  loose  ends  on 
discovery  or  something  like  that,  we  have  a  little  time  to  get  it  over 
with  so  it  can  make  the  trial  date.  This  doesn't  mean  every  case  that 
is  filed  is  pretried.  It  may  be  settled  before  pretrial,  and  sometimes 
it  goes  out  on  motions;  on  summary  judgment  or  motion  to  dismiss. 

Mr.  Westphal.  Now,  part  of  what  you  do  at  that  pretrial  is  check 
to  see  if  the  parties  are  in  fact  ready  for  trial,  isn't  that  true? 

Judge  Smith.  That  is  part  of  it. 

^Ir.  Westphal.  Now,  if  you  are  pretrying  cases  that  far  in  advance 
of  an  actual  trial  date,  it  seems  to  me  it  would  be  difficult  to  get  a 
settlement,  either  at  pretrial  or  directly  after  that,  when  the  parties 
know  they  are  still  a  couple  of  months  away  from  when  they  have  to 
face  up  to  trial. 

Judge  Smith.  I  think  when  a  lawyer  gets  to  pretrial  in  our  court,  he 
knows  that  he  is  about  to  go  on  the  griddle  and,  you  know,  all  law- 
yers have  too  much  to  do  just  like  all  judges  and  they  don't  really 
worry  about  the  case  until  it  gets  up  to  pretrial  and  this  starts  their 
mental  process  saying,  "good  night,  this  looks  like  a  lot  of  work,  so 
maybe  we'd  better  settle  it." 

I  don't  know  what  our  settlement  rate  before  and  after  pretrial  is, 
but  I  know  they  know  they  are  going  to  have  to  dispose  of  the  case 
one  way  or  the  other.  Of  course,  the  real  thing  that  settles  it  is 
when  you  put  it  down  for  trial.  When  you  have  a  calendar  with  400 
cases  on  it,  they  can  assume  it  won't  be  reached.  You  really  get  the 
cases  settled  just  as  they  are  about  to  go  to  trial. 

Senator  Buedick.  When  the  jury  is  in  the  box. 

Judge  Smith.  Right.  And  a  lot  of  times  a  lot  of  court  time  goes 
into  the  statistic  as  a  disposed  case,  and  that  is  all. 
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I  had  a  securities  case  recently  wliere  I  must  have  had  four  or  five 
motions  and  about  two  pretrial  conferences — because  these  cases  are 
very  complicated — and  we  got  ready  t-o  try  it — I  am  no  securities 
expert — and  I  spent  about  3  days  getting  a  charge  ready  for  the 
jury,  and  then  Sunda}^  iiigl^t^  before  we  began  a  3-week  trial,  or  on 
^londay,  they  settled.  So  you  have  a  lot  of  judge  time  there,  but  on 
this  sheet  all  it  says  is  one  case  disposed  of.  That  is  all.  I  can  try  a 
damage  suit  in  that  time. 

Senator  Burdick.  In  all  fairness,  you  had  a  couple  of  short  ones 
also? 

Judge  Smith.  That  is  right.  Thank  goodness, 

Mr.  "Westphal.  I  understood  you  to  say  that  just  last  October  you 
had  a  second  full-time  magistrate  authorized  for  your  district  ? 

Judge  Smith.  The  latter  part  of  September  or  first  of  Octol^er  he 
came  on.  The  Administrative  Office  authorized  it  during  the  summer, 
as  I  recollect,  and  by  the  time  we  had  the  FBI  reports  and  all  of  this, 
it  was  about  the  first  of  October. 

ISIr.  Westphal.  And  as  I  understand  it,  you  don't  contemplate  hav- 
ing those  magistrates — the  two  full-time  ones — do  too  much  habeas 
corpus  work  or  too  much  in  pretrials  ? 

Judge  Smith.  Certainly  not  in  pretrials.  As  I  said,  we  would  like 
to  have  them  do  some  habeas  corpus  work  after  we  have  screened 
them  down,  and  we  are  in  that  process  now.  For  example,  I  talked 
to  him  about  3  weeks  ago  about  setting  up  sort  of  a  library  of  our 
rulings  in  prisoner  cases  so  that  we  can  get  ready  to  handle  some  of 
them. 

Mr.  Westphal,  Of  course,  under  the  decision  of  your  circuit  court, 
your  magistrates  can  hold  the  evidentiary  hearings  if  your  screen- 
ing has  determined  it  warrants  an  evidentiary  hearing? 

Judge  Smith.  I  know  of  no  Fifth  Circuit  case  that  forbids  it. 

Mr.  Westphal.  They  expressly  have  authorized  it,  so  I  take  it  tliat 
you  do  contemplate  that  your  magistrates  will  hold  these  eviden- 
tiary hearings  in  those  habeas  corpus  matters  that  are  entitled  to 
an  evidentiary  hearing  ? 

Judge  Smith.  I  would  say  at  maximum  there  would  be  1  out  of  20 
that  would  end  up  with  a  court  hearing  because  of  this  show  cause 
procedure  we  worked  out. 

If  it  hadn't  been  for  that — I  think  we  were  running,  at  one  time, 
60  or  70  communications  from  prisoners  per  month,  so  if  we  had  had 
a  hearing  on  all  of  those,  we  wouldn't  have  gotten  anytliing  else 
done. 

Senat/or  Btjrdick,  Would  you  explain  that  show  cause  to  me  once 
more? 

Judge  Smith.  Allien  we  get  the  writ  from  the  prisoner,  it  is  logged 
by  the  clerk  and  sent  to  the  judge — and  we  use  a  rotating  system  to 
share  the  burden — then  we  analyze  what  the  case  is  about.  Some  of 
these  people  will  allege  anything — ^you  know,  if  I  have  123  years  in 
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a  maximum  security  Federal  prison,  a  little  charge  of  perjury  doesn't 
bother  me  too  much.  So  when  we  get  those  things,  where  he  alleges 
something  tliat  would  require  a  hearing,  then  we  send  out  a  show 
cause  order  to,  in  that  instance,  the  U.S.  Attorney.  He  gets  together 
with  the  prison  officials — and  often  times  they  have  documents  or 
they  get  affida^'its  from  the  guards  that  this  just  isn't  so — and  so  they 
file'^that  back  and  we  look  at  the  petition  again  and  the  information 
that  is  really  evidence  furnished  us  by  the  Government,  and  many 
times  we  can  rule  cat  that  point. 

Senator  Burdick.  Any  ser-\nce  made  upon  the  applicant  ? 

Judge  Smith.  Oh,  yes,  and  he  has  an  opportunity  to  traverse  that 
answer. 

In  tlie  typical  order,  tlie  Government's  attorney  is  ordered  to 
respond  in  15  days,  and  the  prisoner  has  10  days  in  which  he  can 
traverse  that  response.  Nine  times  out  of  ten  there  is  no  traverse  be- 
cause the  Government  people  are  telling  the  truth. 

Senator  Buedick.  Does  he  ever  ask  for  an  attorney  to  help  him  ? 

Judge  S^iiTH.  Frequently,  and  we  do  not  appoint  them  on  habeas 
corpus  until  we  get  down  to  the  hearing  stage.  We  have  found  if 
you  are  going  to  have  a  big  hearing,  you  save  time  if  you  get  a 
lawyer. 

Senator  Burdick.  But  if  he  wanted  to  get  a  lawyer  he  could  at 
that  stage  ? 

Judge  Smith.  Yes,  he  can  legally,  and  now  you  can  pay  them.  Up 
until  last  year  you  could  not.  _ 

Senator  Burdick.  That  is  right. 

Judge  Smith.  But  we  are  pretty  chintzy  about  appointing  law- 
y&rs. 

Senator  Burdick.  But  this  procedure  does  take  care  of  quite  a 
few  of  them  ? 

Judge  Smith.  Yes,  sir.  I  would  say  about  two-thirds.  I  would  say  ap- 
proximatel}^  one-sixth  we  can  just  throw  out  when  it  comes  up  because 
it  sliould  have  been  a  225.5  in  Missouri  instead  of  coming  to  us  in 
Atlanta,  and  about  two-thirds  we  get  rid  of  on  a  show  cause  basis. 
And  so  in  about  one-sixth  we  have  a  hearing,  or  fail  to  have  a  hear- 
ing, and  get  reviewed  and  have  to  have  a  hearing.  We  take  a  few 
calculated  risks  with  that,  frankly. 

Mr.  Westphal.  Judge,  on  this  matter  of  projecting  case  filings 
or  judicial  business  for  future  years,  as  you  have  pointed  out,  it  is 
subject  to  some  inaccuracy  because  one  never  knows  what  new  Fed- 
eral causes  of  action  Congress  might  create. 

Judge  Smith.  Or  the  courts  ? 

Mr.  Westphal.  And  it  is  also  subject  to  some  hazards  because  there 
are  things  that  could  happen  legislatively  that  could  eliminate  some 
of  the  existing  caseload  in  the  Federal  courts.  The  elimination  of 
some  of  the  diversity  jurisdiction  is  one  of  them. 
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There  has  been  quite  a  bit  of  discussion  about  no  fault  insurance 
tliat  has  been  very  actively  considered  by  the  Commerce  Committee 
in  the  Senate.  Should  that  come  to  pass  either,  by  application  of  a 
Federal  no  fault  standard,  or  by  the  States'  adoption  of  the  Federal 
no  fault,  that  would  have  quite  an  impact  upon  the  jurisdiction  of 
your  court,  would  it  not  ? 

Judge  Smith.  Yes,  sir. 

jNIr.  Westpiial.  I  think  that  the  statistics  in  ISIassachusetts  indi- 
cate that  within  a  year  or  so  after  they  got  their  no  fault  their 
diversity  automobile  cases  dropped  dramatically. 

Judge  Smith.  Well,  the  plaintiff  tort  lawyers  in  Atlanta  say  that 
if  they  don't  have  those  cases,  they  will  have  some  others.  For  in- 
stance, environmental  damage  suits. 

Mr.  Westphal.  I  think  that  is  true  from  the  economic  standpoint 
of  the  lawyers.  The  same  thing  happened  when  the  States  adopted 
workmen's  compensation  and  did  away  with  the  employees'  common 
law  suits ;  they  were  replaced  by  other  litigation. 

But  in  any  event,  the  projection  of  needs  on  raw  statistics  alone 
is  somewhat  hazardous. 

Judge  Smith.  I  realize  they  are  just  estimates,  really. 

IVIr.  Westphal.  The  other  thing  that  enters  into  it  is  something 
that  you  have  touched  upon  in  your  statement.  The  Atlanta  area 
has  had  a  tremendous  economic  growth  in  recent  years. 

To  what  extent  do  you  think  that  that  type  of  growth  can  con- 
tinue in  Atlanta  ? 

Judge  Smith.  Well,  the  boom  continues  on  the  interstate  as  I  go 
on  down  from  Gainesville,  and  it  seems  like  there  is  a  new  office 
building  every  month.  I  don't  know  where  these  people  come  from. 
Tliey  put  up  a  six-unit  apartment  complex  and  immediately  it  is 
filled  up.  I  don't  know  where  they  are  coming  from,  to  be  honest 
with  you.  But  Atlanta  does  continue  to  grow. 

We  have  announcements  in  the  paper  that  national  headquarters 
of  major  corporations  are  moving  to  Atlanta  from  New  York.  For 
example,  just  last  week  the  Simmons  Co. — who  make  the  mattresses 
and  bedding  and  this  type  of  thing — ^announced  they  are  moving 
to  Atlanta.  They  couldn't  get  tbeir  executives  to  live  in  New  York 
any  longer.  So  people  are  going  out  from  these  huge  megalopolis 
centers  like  Chicago  and  New  York  and  looking  for  what  I  would 
call  a  better  environment  in  which  to  live.  But  I  don't  see  any  chance 
of  the  Atlanta  growth  stopping.  Traffic  is  the  number  one  problem 
tliere.  If  anytliing  stops,  it,  it  is  going  to  be  the  traffic  jams.  They 
just  can't  handle  it. 

But  there  is  a  lot  of  money  in  Atlanta.  It  is  a  financial  center  in 
tlie  South,  bankingwise  and  insurancewise,  and  investmentwise,  and 
probably  real  estatewise.  It  is  probably  "the"  financial  center  of  the 
South. 
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All  of  this  brings  contract  litigation,  as  I  just  mentioned  a  few 
minutes  ago. 

Mr.  "Westpiial.  I  notice  in  each  of  the  last  2  years  you  have  re- 
ceived one  intercircuit  assignment  of  a  district  judge  from  another 
district;  Judge  Battin  from  Montana  and  Judge  Real  from  Cali- 
fornia. 

Have  you  requested  more  help  of  that  kind  from  either  Judge 
Brown  of  the  circuit  court  or  from  Judge  Hopper's  Inner  Circuit 
Assignment  Committee  ? 

Judge  Smith.  I  have  made  no  requests  since  we  got  our  six  judges. 
Judge  Real  came  on  a  request  for  help,  and  before  him,  Judge  Gig- 
noux  from  Maine,  came  for  one  piece  of  litigation  which  was  the  Air 
France  case.  He  was  able  to  terminate  that  for  us. 

Judge  Henley,  Judge  Miller,  and  Judge  Real  all  came  and  tried 
criminal  work  for  us.  Unfortunately,  Judge  Battin  brought  his  case 
with  him.  That  was  a  change  of  venue  situation.  It  was  this  labor 
racketeering  case  that  was  an  offshoot  of  the  Hoffa  matter.  They  had 
changed  the  venue  from  Louisiana  to  IVIontana,  and  assigned  the 
case  to  Judge  Battin.  He  had  a  mistrial  and  moved  it  again,  and 
everybody  agreed  on  Atlanta.  So  he  simply  came  there  and  tried 
his  case.  That  didn't  help  us  a  bit.  In  fact,  I  had  some  difficulty 
there.  They  thought  we  were  going  to  try  it,  and  I  did  raise  a  little 
oain  about  that.  So  we  have  not  had  any  help  of  any  consequence, 

I  noticed  on  here  that  a  couple  of  our  judges  have  gone  out  for  a 
few  days.  Judge  Hopper  is  our  senior  judge  and  does  no  jury  work 
for  us.  He  handles  some  habeas  corpus,  incidentally — some  of  our 
habeas  corpus  hearings,  naturalization,  and  this  type  of  thing.  I 
didn't  even  know  he  had  gone  to  New  Orleans  until  after  he  was 
back,  but  the  other  two  judges — we  are  automatically  designated  in 
our  circuit  to  sit  anywhere  in  our  State  without  going  through  a 
designation  procedure. 

Those  judges — well.  Judge  Lawrence  was  by  himself.  He  was 
short  a  judge  and  his  back  was  to  the  wall,  so  to  speak,  with  some 
pretty  rough  school  cases.  And  he  had  a  few  disqualifications.  Two  of 
our  judges  went  to  Augusta  and  handled  it  in  a  day  or  two  for  him, 
I  got  mad  about  that,  to  tell  you  the  truth, 

Mr,  Westphal.  The  Chairman  asked  you  about  the  situation  at 
Newnan,  Ga.,  and  you  indicated  you  thought  because  that  was  the 
statutorily  designated  place  of  holding  court,  that  there  probably 
wasn't  much  you  could  do  about  it,  but  I  take  it  you  are  aware  of 
the  statutory  provision  that  permits  a  term  of  court  or  a  place  of 
holding  court  such  as  Newnan  to  be  pretermitted  by  order  of  the 
district  court,  when  approved  by  the  district  council? 

Judge  Smith.  I  knew,  for  example,  that  you  passed  a  statute  about 
3  years  ago  that  permits  a  criminal  case  to  be  tried  anywhere  in  the 
district.  Prior  to  that  time  it  had  to  be  tried  in  the  division. 

By  local  custom,  we  still  try  to  try  criminal  cases  in  the  division 
unless  the  man  is  in  custody.  In  other  words,  we  are  not  going  to 
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leave  him  sitting  in  one  of  these  divisions  in  jail;  we  bring  him  on 
into  Atlanta  and  handle  it, 

I  was  not  aware  we  could  througli  the  Judicial  Conference  to  close 
the  court  at  Newnan. 

Mr.  Westphal.  You  might  take  note  of  section  140  of  title  28 
which  contains  the  authority  to  pretermit  a  term  of  court  for  insuffi- 
cient business  or  any  other  good  cause,  and  perhaps  you  might  give 
some  consideration  "to  whether  the  unusually  short  mileage  between 
Newnan  and  Atlanta,  and  the  excellence  of  the  means  of  communica- 
tion and  transportation  might  justify  pretermitting  that  term. 

I  don't  know  whether  it  does.  I  notice  that  in  1971  there  were  only 
about  34  trial  days  in  Newnan.  It  gets  to  be  a  question  of  whether 
you  are  gaining  any  efficiency  by  transferring  those  cases  to  Atlanta 
where  you  can  work  them  in  with  your  regular  oalendar.^ 

Judge  Smith.  Of  course,  some  cases  are  transferred  with  the  con- 
sent of  the  parties.  In  other  words,  they  might  say  "Let's  just  try  this 
case  in  Atlanta."  I  even  get  a  few  Atlanta  ones  that  come  up  to 
Gainesville,  but  I  would  say  those  trial  days  in  Newnan  are  probably 
increasing  because  we  are  faced  with  a  big  government  dam  there, 
and  they  are  having  all  of  these  condemnation  trials  down  there.  They 
don't  show  up  very  well  statistically.  They  file  one  case.  It  has  65 
tracts  of  land  in  it,  so  we  have  65  trials,  but  that  is  one  case  up  here 
in  Washington  statistically. 

Another  example  is  a  statewide  school  case  where  we  had  83  school 
districts  in  one  case.  Incidentally,  it  is  still  pending.  They  are  always 
pending.  We  can't  ever  end  a  school  case.  So  statistically,  that  doesn't 
always  show  up. 

Is  your  idea  that  it  would  save  time  to  shut  down  Newnan  ? 

Mr.  Westhal.  Well,  it  might  conserve  some  judge  time  as  well  as 
conserv^e  other  resources  or  assets. 

Judge  Smith.  There  is  one  resident  clerk  at  Newnan,  a  deputy 
clerk,  who  runs  the  clerk's  office.  Otherwise,  of  course,  the  court,  re- 
porter just  goes  with  his  judge  and  the  district  attorney  goes  down 
there  for  that  week  from  Atlanta.  As  I  say,  most  of  them  commute 
because  it  is  no  trouble.  They  just  leave  home  a  little  earlier  and 
get  home  a  little  later. 

Mr.  Westphal.  That  is  all  the  questions  I  have. 

Senator  Burdick.  Tliat  is  all  I  have,  judge. 

Thank  you. 

Judge  Smith.  AVell,  again,  I  hope  you  help  us.  I  am  as  concerned 
about  1976  as  I  am  about  1973  with  the  way  these  figures  are  look- 
ing, and  I  hate  to  get  right  back  into  the  same  situation.  But  what- 
ever the  Senate  does,  I  hope  it  will  do  it  promptly  so  we  can  begin 
to  clear  this  up. 

Thank  you  for  your  courtesy. 

Senator  BrmmcK.  We  will  now  receive  Administrative  Office  ex- 
hibits 1  and  2.  and  Committee  exhibits,  1,  2  and  3  for  the  Northern 
District  of  Georgia  for  the  record,  and  stand  adjourned  until  further 
notice. 
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Committee  Exhibit  3 
Georgia,  Northern 


Judiciai  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 


1969 


1970 


1971 


1972 


Hoffman . 
Kellam.. 


Gignoux. 
Morgan. 


Henley. 
Miller. 


Henderson, 
Hooper. . . . 
Real 


Freeman. , 
Hooper. . , 
Moye . . . . 
Battin., .. 
Smith.... 
Edenfield. 


Va.(E) 
Va.(E) 

Maine 
5th  Cir. 

Ark(E&W) 
Ark(W) 


Ga.(S) 
Fla(;-/I) 


.  Cal(C) 


Ga.(S) 
La(E) 
Ga .  (S) 


Montana 


5th  Cir. 

5th  Cir. 


5 
5 

9 
3 

12 

10 


4 
25 

2 

5 
3 
36 
1 
1 


DISTRICT  COURT  JUDGESHIPS 


TUESDAY,   FEBRUARY   20,    1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington^  D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :05  a.m.,  in  room 
457,  Kussell  Senate  Office  Building,  Senator  Quentin  N.  Burdick, 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director ;  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  We  will  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill,  S.  597. 

Today  we  are  privileged  to  hear  from  the  chief  judges  of  the 
western,  southern  and  northern  districts  of  Texas. 

We  will  first  make  a  statement  from  Senator  John  Tower  of  Texas, 
who  is  unable  to  be  present  here  this  morning,  because  of  other  busi- 
ness, a  part  of  the  record. 

Statement  of   Senator  John  Tower 

Mr.  Chairman,  I  am  pleased  to  submit  this  statement  in  support  of  S.  597,  a 
bill  which,  pursuant  to  the  recommendation  by  the  Judicial  Conference  of  the 
United  States,  will  provide  for  the  creation  of  additional  U.S.  District  Court 
judgeships. 

The  number  of  cases  tried  and  the  number  of  cases  disposed  of  by  the  U.S. 
District  Courts  have  undergone  an  explosive  increase  during  the  past  decade.  It 
is  true  that  within  this  10-year  period  we  have  also  seen  an  increase  in  the 
number  of  active  federal  .iudgeships.  However  the  rate  of  increase  in  such  judicial 
seats  has  l>een  less  than  iialf  the  rate  of  increase  in  cases  filed  in  these  courts. 

The  massive  workload  placed  upon  district  judges  has  necessarily  incurred 
overcrowded  dockets  and  undue  delay  of  both  criminal  and  civil  cases  in  many 
districts.  Obviously,  the  matter  must  now  not  only  be  of  immediate  concern  to 
the  country  at  large,  but  also  to  the  U.S.  Congress.  In  recognizing  the  problem, 
the  President  has  called  for  increased  judicial  machinery  and  speedy  trial.  How- 
ever, while  Congress  has  continued  to  responsibly  formulate  new  laws  broadening 
the  necessary  role  of  the  judiciary,  and  while  the  Department  of  Justice  has 
dutifully  obtained  more  indictments  and  filed  more  law  suits,  we  have  failed  to 
provide  the  required  judicial  machinery  capable  of  handling  in  a  thorough  and 
expeditious  manner  the  resulting  litigation.  One  of  the  primary  means  then  for 
assuring  swift  and  sure  justice  is  to  make  available  adequate  judicial  ma- 
chinery which  will  meet  the  requirement  of  increased  caseloads. 

Terms  of  this  bill  authorize  a  total  of  10  additional  judgeships  for  the  four 
U.S.  districts  in  Texas.  Available  statistical  data  indicates  that  the  1076  projected 
case  filings  per  judgeship  for  the  Texas  districts  is  well  above  the  national 
average.  The  need  for  additional  district  judgeships  in  Texas  is  emphasized  by 
the  fact  that  the  workload  confronting  Texas  district  judges  is  above  the  current 
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national  average  of  371  case  filings.  During  fiscal  year  1972,  the  Northern  District 
of  Texas  had  an  average  of  446  cases  filed  per  judgeship,  the  Eastern  District 
of  Texas  had  an  average  of  3S8  cases,  the  Southern  District  of  Texas  had  an 
average  of  709  cases,  and  the  Western  District  of  Texas  had  an  average  of  915 
cases.  In  addition,  during  the  past  several  years  the  percentage  of  increase  in 
total  filings  of  civil  and  criminal  cases  within  the  Texas  districts  are  generally 
well  above  the  national  average. 

Despite  the  fact  that  the  Texas  courts  handle  more  than  the  average  number 
of  cases,  disposition  for  both  civil  and  criminal  cases  brought  before  these  four 
districts  are  generally  above  the  national  average.  In  fact,  during  fiscal  year 
1972,  the  Southern  and  Western  Districts  of  Texas  experienced  nationally  the 
shortest  median  period  of  time  for  the  disposition  of  criminal  cases,  while  the 
Northern  and  Eastern  districts  ranked  above  the  national  average.  It  is  to  be 
emphasized  tb.it  in  no  way  does  the  above  information  obviate  the  need  for 
additional  judgeships.  Rather,  indicative  is  the  fact  that  these  judges  have 
accepted  the  added  responsibilities  in  a  serious  and  dedicated  manner,  to  the 
extent  that  they  have  been  performing  at  their  peak,  and  then  some. 

I  agree  the  judiciary  must  help  itself  before  it  requests  additional  judgeships. 
However,  when  the  judiciary  has  faithfully  exhausted  available  administrative 
facilities  within  its  jurisdiction,  as  is  currently  being  evidenced  in  the  Texas 
districts,  then  Congress  can  no  longer  idly  sit  back.  Congress  must  now  act 
responsibly  and  authorize  additional  U.S.  district  court  judgeships.  By  providing 
the  additional  judicial  machinery  requested  in  this  bill,  the  district  court  system 
may  more  adequately  respond  to  the  ever-increasing  pressures  of  the  litigation 
process  by  effectively  providing  swift  and  sure  justice.  I  urge  that  favorable 
consideration  be  given  by  this  subcommittee  relative  to  the  proposed  additional 
judgeships  for  those  districts  in  Texas. 

Senator  Burdick.  Our  first  witness  this  morning  will  be  Judge 
Brewster.  Judge,  your  letter  of  February  14  will  appear  in  the  record 
at  this  point.  You  may  proceed  with  your  presentation  in  any  fashion 
you  wish. 

[Judge  Brewster's  letter  follows.] 

StJBCOMMITTKE  ON  IMPROVEMENTS  IN  .TUDICIAL  jNIaCHINERY, 

Senate  Office  Building 
Washington,  D.C. 

The  following  information  is  submitted  in  support  of  our  request  for  three 
additional  judgeships  in  this  District  for  inclusion  in  the  Omnibus  District 
Judgeship  Bill. 

The  Northern  District  is  comprised  of  100  counties,  three  times  the  size 
of  Indiana,  with  seven  Divisions  in  which  court  is  held.  These  Divisions — 
Dallas,  Fort  Worth,  Wichita  Falls,  Lubbock,  Amarillo,  Abilene  and  San  Angelo 
— encompass  an  area  of  9.^,000  square  miles  with  a  population  of  3,625.739 
according  to  the  1970  census  bureau  figures.  The  2,296,476  population  in  the 
Dallas-Fort   Worth   metropolitan   area    increased   33%    since   1960. 

Statistics  prepared  by  the  Administrative  Office  of  the  United  States 
Courts  reflect  that  total  cases  filed  in  this  District  have  increased  from  1.527 
in  fiscal  year  1966  to  267.S  in  fiscal  year  1972,  an  increase  of  over  75%.  During 
this  same  period  the  judicial  power  available  to  dispose  of  these  cases  increased 
by  only  20%. 

The  w^eighted  caseload  per  judgeship  in  this  District  increased  from  2.53 
in  fiscal  1966  to  429  in  fiscal  1972,  even  though  one  additional  judgeship  was 
authorized  during  this  period.  This  caseload  per  judgeship  is  28%  greater 
than  the  national  average  of  335  during  fiscal  1972  and  is  over  57%  greater 
than  the  national  average  of  273  for  fiscal  1970. 

The  Administrative  Office  of  the  United  States  Courts  has  prepared  several 
linear  projections  of  future  filings  in  this  District.  The  linear  projection  based 
on  the  last  6  years  of  data  reflects  projected  filings  in  1976  of  497  on  the 
present  judgeships  and  the  addition  of  the  requested  three  would  produce 
a  ca.seload  of  approximately  .330  per  judgeship.  The  linear  projection  based 
on  the  last  three  years  of  data,  which  appears  to  be  more  reliable  for  this 
District,  reflects  projected  fllings  for  1976  of  630  on  the  present  judgeships 
and  the  addition  of  the  requested  three  will  produce  a  caseload  of  over  420 
per  judgeship.  The  linear  projection  das?d  on  the  last  S  years  of  data  icould 
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support  a  request  for  an  additional  5  judges  instead  of  3  to  produce  a  caseload 
of  appro.riiiiately  SJ/O  per  judgeship  in  1976. 

The  following  types  of  cases  laandled  in  one  six  month  period  illustrate 
to  some  extent  the  complex  nature  of  the  litigation  in  this  District. 

A  desegregation  suit  against  the  Dallas  Independent  School  District  required 
the  almost  exclusive  attention  of  one  Judge  throughout  most  of  this  period. 
Even  though  the  case  is  now  on  appeal,  there  is  continued  activity  in  the 
District  Court  by  the  parties  and  by  the  Tri -Ethnic  Committees  activities. 
During  the  subject  period,  the  same  judge  was  involved  in  a  complex  anti- 
trust suit  brought  by  nine  municipalities  against  the  manufacturers  of  stressed 
concrete  pipe. 

During  this  same  period,  the  so-called  "stock  scandal"  case  initiated  by  the 
S.E.C.  required  a  large  part  of  the  time  of  another  of  our  judges.  This  case 
is  now  on  appeal.  However,  there  are  several  follow-on  civil  actions,  including 
stockholder  derivative  actions,  which  involve  complex  factual  and  legal 
questions. 

Also  during  this  same  period,  a  large  part  of  one  judge's  time  was  re- 
quired to  review  13  complex  petitions  for  review  arising  out  of  one  bank- 
ruptcy case.  In  order  to  dispose  of  these  petitions,  the  judge  had  to  consider 
4,999  pages  of  testimony,  as  well  as  numerous  documents  introduced  by  the 
parties. 

During  this  period,  a  school  desegregation  ease  in  the  Fort  Worth  Division 
occupied  a  large  part  of  one  judge's  time.  This  case  has  now  been  remanded 
from  the  Fifth  Circuit  and  is  again  requiring  extensive  judicial  time. 

We  have  two  Civil  Rights  actions  instituted  by  the  United  States  under 
Title  VII  of  the  Civil  Rights  Act  against  a  national  motor  freight  carrier 
pending  in  the  Lubbock  Division.  This  suit  involves  thousands  of  employees 
in  49  terminals  across  the  United  States  from  Boston,  New  York  City  to 
Knoxville.  Tennessee;  San  .Intonia,  Texas;  Chicago,  Illinois,  to  Los  Angeles 
and  San  Francisco,  California. 

We  also  have  pending  in  Lubbock  an  insurance  company  receivership 
action  bi-ought  by  the  State  of  Texas  which  involved  thousands  of  policy 
holders  nationwide.  We  recently  had  in  lyubbock  a  trial  involving  one  of  the 
first  two  cases  brought  by  the  United  States  under  the  recently  enacted 
Gambling  and  Racketeering  Statute. 

In  1970  we  furnished  the  Court  Administration  and  Statistics  Committees 
of  the  Judicial  Conference  brochures  supi)orting  our  emergency  need  for  an 
additional  (7th)  Judge  (found  to  exist  by  the  Judicial  Conference  in  October, 
1970),  disclosing  the  following  facts  : 

The  onhj  judgcsldp  created  for  this  District  since  1961  was  the  one  in  the 
1970  Omnibus  Judgeship  Bill,  though  two  were  recommended  by  the  Judicial 
Conference. 

Since  1961,  the  Northern  District  was  given  jurisdiction  over  habeas  corpus 
applications  of  state  prisoners  by  the  1966  amendment  to  28  U.S.  Code  §2241, 
et  seq.  This  amendment  in  effect  transferred  to  this  District,  from  other 
Texas  districts  approximately  40%  of  the  state  prisoner  applications  by 
reason  of  their  conviction  in  the  Northern  District. 

Collections  of  the  United  States  Attorney's  Office  for  fiscal  1970  were 
$6,943,305.00.  the  largest  of  any  district  in  the  nation. 

Civil  case  filings  in  the  12-month  period  ending  August  31,  1970,  rose  110% 
over  calendar  1960. 

Criminal  case  filings  rose  70%. 

Bankruptcy  case  filings  rose  296%. 

Approximately  50%  of  all  insurance  transactions  in  Texas  occur  in  the 
Northern  District. 

The  United  States  Attorney,  Frank  MeCown,  has  advised  that  since 
March,  1969,  ten  additional  attorneys  have  been  assigned  to  this  District 
to  take  care  of  the  continually  increasing  United  States  cases.  An  additional 
task  force  under  the  Drug  Abuse  Law  Enforcement  (DALE)  is  at  work 
handling  drug  cases. 

From  the  rapid  increase  in  population,  business,  industry,  etc.,  the  Chief 
Justice's  statement  that  litigation  in  federal  court  has  become  much  more 
sophisticated  is  especially  applicable  in  this  District,  which  is  a  business, 
finance,  insurance  and  industrial  complex,  and  which  is  a  leading  oil  and 
gas,  farming  and  ranching  area,  having  the  largest  airi^ort  in  the  world 
now    under    construction,    the    Dallas-Fort    Worth    International    Airport,    to 
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commence  operations  in  1973  and  to  provide  air  transportation  for  16,000,000 
peoi)le  annually  by  1975. 

We  have  recently  had  two  series  of  cases  involving  air  crashes  trans- 
ferred to  this  District  for  consolidated  coordinated  pre-trial  proceedings 
bv  the  Judicial  Panel  on  Multidistrict  Litigation.  These  cases  will  require 
the  immediate  and  continuing  close  attention  of  the  judge  to  whom  they  are 
assigned  to  conduct  the  series  of  pre-trial  conferences  as  recommended  in 
the  Manual  for  Complex  and  Multidistrict  Litigation. 

Three  case  have  recently  been  filed  in  the  Araarillo  Division  based  on 
claims  arising  out  of  the  sale  of  grain  to  Russia.  In  each  case  there  is  a 
class  action  allegation  under  Rule  23.  It  is  my  understanding  that  there 
is  a  motion  pending  before  the  Panel  on  Multidistrict  Litigation  to  consolidate 
these  and  several  similar  cases  pending  in  other  districts  for  consolidated 
coordinated  pre-trial  under  Section  1407  of  Title  28  U.S.  Code.  I  understand 
that  a  ma.ioritv  of  the  grain  cases  are  pending  in  the  Amarillo  Division  and 
that  the  parties  in  tliose  cases  are  urging  that  the  cases  be  consolidated 
in    the    Amarillo    Division    of    this    District.    These    cases    could    well    require 

months  of  trial.  ,.     .^      -.   .-    •  •*• 

The  judges  in  this  District  are  working  to  the  limit  of  their  capacities. 
If  we  are  to  achieve  the  just,  speedy  and  inexpensive  determination  of  cases 
coming  before  us,  three  additional  judgeships  must  be  created  for  the  Northern 
District  of  Texas. 

Respectfully  yours,  ^r. .  ^  r   ^ 

Leo  Brewster,  Chief  Judge. 

STATEMENT  OF  HON.  LEO  BREWSTER,  CHIEF  JUDGE  OF  THE 
NORTHERN  DISTRICT  OF  TEXAS  (FORT  WORTH),  ACCOMPANIED 
BY  NORBERT  A.  HALLORAN,  ADMINISTRATIVE  OFFICE  OF  THE 
U.S.  COURTS 

Judge  Bhewster.  Senator.  1  don't  have  much  I  can  add  to  what 
has  been  said  in  my  letter  of  February  14,  outlinino-  my  reasons  for 
need  of  three  new  "judgeships  for  the  Northern  District  of  Texas. 

You  are  acquainted  with  the  size  of  our  District.  We  take  in  all 
of  the  Panhandle,  down  the  New  Mexico  line,  south  of  Lubbock. 
We  go  southeast  then  to  within  one  county  of  the  Rio  Grande,  we 
go  up  throuirh  the  central  part  of  Texas  to  tlie  Red  River.  Dallas 
and  Fort  Worth  are  the  easternmost  divisions,  San  Angelo  is  the 
one  nearest  the  border.  We  take  in  Lubbock  and  Amarillo  and 
AYichita  Falls,  and  have  a  division  at  Abilene. 

This  is  a  tremendous  area,  a  fast-growing  area,  and  our  type 
of  litigation  is  changing  very  quickly,  even  since  I  came  to  the 
Bench  in  1961.  We  have  a  tremendous  number  of  antitrust  suits, 
Securities  and  Exchange  Act  suits,  and,  of  course,  our  share  of 
school  integration  cases. 

I  have  the  sheet  here  that  was  furni.shed  me,  where  you  have  a  case- 
load per  judgesliip,  and  I  won't  go  into  these  figures  any  more 
than  to  sav  that  our  increase  for  the  last  2  or  8  years  has  jumped 
away  ahead  of  the  percentage  increase  for  the  prior  3  years.  There  is 
every  reason  to  believe  that  the  increase  will  proceed  according  to 
the  present  schedule. 

Between  Dallas  and  Fort  AVorth,  we  have  a  new  airport  that  will 
be  completed  this  year.  It  is  designed  to  take  care  of  16  million 
people  a  year.  There  is  a  planned  city  of  about  200,000  right  near 
it  and  it  "is  going  to  be  a  stimulus  to  the  growth  of  that  area.  We 
have  the  resources  to  grow,  the  people  are  coming  in  there,  and 
the  business  is  there  to  stimulate  litigation. 
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Right  recently,  1  don't  know  why,  we  picked  up  more  than  our 
share' of  protracted  cases.  We  have  most  of  the  Sharpstown  bank 
cases.  There  are,  as  you  know,  a  number  of  prominent  people  who 
have  been  indicted  in  those  cases.  One  man  facing  indictment  is 
Waggoner  Carr,  former  attorney  general  of  Texas,  and  there  are 
several  others.  They  are  in  different  cases.  The  estimate  is  they 
will  take  1  month  to  6  weeks  to  try. 

I  have  a  criminal  case  against  General  Dynamics  and  most  of  its 
top  officials  in  Fort  Worth.  They  estimate  it  will  take  a  month  to 
try.  Of  course,  I  don't  agree  with  them  on  that.  They  usually  take 
less  time  than  they  estimate. 

But,  at  any  rate,  we  are  faced  now  with  some  very  complex 
litigation.  Those  are  just  samples. 

We  have  40  percent  of  the  convictions  in  State  court  cases  in 
our  district,  which  means  habeas  corpus  cases.  Of  course,  a  good 
many  of  those  are  handled  by  the  magistrates,  but  at  the  same 
time,  some  of  the  more  important  ones  are  handled  by  the  judges. 
I  handle  the  more  important  habeas  corpus  cases  because  I  have 
had  extensive  practice  on  both  sides  of  the  criminal  docket  and  I 
feel  like  my  experience  is  worth  something  in  an  opinion  when  it 
involves  a  serious  case.  And  1  differ  with  some  people  about  tlie 
habeas  corpus  cases.  I  think  that  with  the  situation  like  it  is, 
where  our  wives  can't  even  go  to  the  grocery  store  by  themselves 
after  dark,  doing  something  to  keep  some  of  these  criminals  from 
getting  out  for  no  reason  at  all.  after  tliey  have  liad  a  fair  trial, 
is  some  of  tlie  most  important  work  that  we  do. 

But  at  any  rate,  we  turn  most  of  them  over  to  the  magistrate, 
with  the  reservation  that  at  least  some  of  us  handle  the  important 
cases. 

Almost  half  of  the  insurance  transactions  in  Texas  are  in  tlie 
Northern  District  of  Texas.  I  don't  have  to  dwell  on  that  for  you 
to  know  what  that  means  in  terms  of  litigation. 

To  give  you  some  idea  about  the  nature  and  extent  of  federal 
business  in'  Texas,  the  collections  by  the  U.S.  Attorney's  Office 
each  fiscal  year  have  been  right  at  the  top  all  over  the  country, 
and  in  1970  they  were  the  largest  in  the  Nation,  about  $7  million. 

Our  civil  case  filings  for  the  12-month  period  ending  August  81, 
1970 — I  haven't  got  down  to  date  on  that — but  these  rose  110  per- 
cent over  the  calendar  year  1960.  Criminal  cases  increased  by  70 
percent;  bankniptcy  filings  by  296  percent. 

We  have  a  number  of  multidistrict  litigation  cases  pending  and 
we  are  getting  our  share  of  this  complex  litigation.  I  don't  know — 
I  can  talk  about  figures  all  day,  but  I  can  tell  you  something  in 
language  that  all  of  us  will  understand.  In  order  to  give  the  tax- 
paying  litigant,  the  man  who  pays  the  money  to  keep  the  court 
going,  his  day  in  court,  I  am  working  7  days  a  week,  about  40  weeks 
a  year.  And  most  of  us  work  overtime  to  get  around  to  the  ordinary 
run-of-the-mill  litigation.  I  don't  mean  to  belittle  it,  because  some 
of  it  is  very  important,  but  you  know  the  problem  we  are  faced 
with  is  giving  the  law-abiding,  hard-working,  taxpaying  litigant, 
his  day  in  court.  We  have  so  much  of  the  other  kind  that  we  have 
to  work  extra  hours  to  do  it. 
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Tlie  on]y  solution  I  see  for  it  is  some  new  judges.  I  am  very 
concerned  about  tliat.  I  don't  ask  for  these  lightly,  and  my  belief 
is  that  we  need  three.  We  might  get  by  with  two.  We  have  court- 
room sj^ace  for  two  right  now  without  building  any  new  court- 
rooms. It  would  take  one  judge's  office,  but  we  have  one  suite  of 
offices  with  a  courtroom  and  another  courtroom  that  is  not  being 
used  now,  and  an  office  would  l)e  needed.  That  is  in  Dallas. 

Now,  we  have  three  magistrates'  courtrooms,  two  in  Dallas,  one 
in  Fort  Worth.  They  could  bo  used  for  nonjury  cases.  They  are 
good  courtrooms.  It  wouldn't  be  much  expense  from  that  standpoint 
for  two  judges.  If  we  get  tliree,  we  might  have  to  have  a  new 
courtroom  in  Fort  Worth  or  Dallas,  probably  Dallas.  And  a  new 
judge's  quarters. 

Senator  Burdick.  Thank  you.  Judge.  I  have  a  few  questions  I 
would  like  to  ask.  After  I  complete  my  questioning,  the  staif  has 
a  few  technical  questions. 

Judge,  one  of  the  statistics  which  the  subcommittee  is  analyzing 
is  the  rate  of  terminations  per  judge.  The  national  average  for 
terminations  per  judge  in  1072  was  358,  which  averages  out  pro- 
duction in  both  the  overworked  and  underworked  districts.  How- 
ever, we  seem  to  find  that,  as  the  caseload  in  the  district  increases, 
the  number  of  terminations  per  judge  also  increases,  and  generally 
runs  400  or  above  in  a  district  which  has  a  lot  of  work. 

As  I  review  the  figures  for  Texas  Northern,  I  see  that  your 
terminations  per  judge  over  the  past  5  years  are  as  follows:  1968, 
296;  1969,  371;  1970,  372;  1971,  375;  1972,  401. 

Will  you  agree  that  your  1972  rate  of  terminations  of  401  per 
judge  is  close  to  a  full  production  effort  by  you  and  your  col- 
leagues ? 

Judge  Brewster.  To  a  poor  production  eif ort  ? 
Senator  Burdick.  Close  to  a  full  production  effort. 
Judge  Brewster.  Yes,  sir. 

Senator  Burdtck.  Do  you  feel  that  one  reason  your  terminations 
increased  a  bit  in  1972  was  due  to  the  help  you  received  from  your 
magistrates  ? 

Judge  Brewster.  Yes,  sir. 

Senator  Burdick.  In  addition  to  the  help  on  criminal  petitions, 
your  magistrates  also  heard  66  motions  in  criminal  and  civil  cases, 
but  they  held  only  8  pretrial  conferences,  while  you  judges  held  a 
total  of  883  pretrial  conferences.  "Would  you  explain  to  the  subcom- 
mittee the  pretrial  practices  in  your  district?  You  might  embellish 
it  by  advising  us  whether  or  not  more  of  those  might  be  held  by 
magistrates. 

Judge  Brewster.  Senator,  we  don't  have  a  uniform  pretrial  prac- 
tice among  our  judges.  You  can  go  to  the  different  judges  and 
find  different  habits  in  pretrials.  I  suppose  that  is  the  way  it  ought 
to  be  if  you  have  independent  judges.  The  less  stereotyped  they 
are,  the  better. 

To  start  out  with  myself,  I  hold  pretrial  conferences,  I  set  them 
30  minutes  apart,  beginning  at  9  o'clock  in  the  morning  and  the 
last,  one  is  set  at  5:30,  which  means  we  get  through  sometimes 
after  6. 
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Some  of  the  judges  don't  require  the  pretrial  conference  result 
be  reduced  to  an  order.  I  do.  I  require  the  lawyers  to  try  to  prepare 
an  order  and  bring  it  to  the  conference.  Some  of  them  will  have 
their  conferences  orally. 

I  don't  belieA-e  that  pretrial  ought  to  take  the  place  of  a  trial. 
But  I  think  it  serves  a  real  purpose  and  I  am  a  convert  to  it.  I 
was  pretty  skeptical  about  it  when  I  went  on  the  bench,  but  it 
lielps  the  judge  to  get  the  feel  of  the  case,  to  start  with,  especially 
if  it  is  a  difficult  case.  He  knows  what  it  is  about.  He  has  ruled 
on  the  motions  and  he  has  lieard  the  arguments  of  the  lawyers, 
and  so  forth  and  so  on. 

And  then  with  the  judge  handling  the  pretrial  conference,  there 
is  much  more  likeliliood  of  a  settlement.  We  settle  a  lot  of  cases 
at  pretrial  conferences.  I  think  that  we  would  lose  ground  if  the 
magistrates  handled  many  of  the  pretrials. 

I  just  think  that  if  there  Avere  anything  gained  in  turning  a 
pretrial  of  30  minutes  over  to  a  m.agistrate,  then  we  might  lose 
2  or  3  days  on  the  other  end  of  it  when  we  had  to  go  to  trial, 
because  the  pretrial  conference  should  be  before  the  man  with  the 
authority.  I  don't  blackjack  them  in  settlement;  I  lead  them  into 
it.  But  at  any  rate,  if  they  come  before  a  judge  and  get  his  ideas 
about  the  motions — some  of  them  are  critical  to  the  case — some- 
times they  will  come  and  tell  you  that  the  way  you  rule  on  this 
motion  is  going  to  deteruiine  the  settlement  value  of  the  case.  I 
had  that  happen  right  recently. 

But  if  they  present  that  to  the  magistrate,  the  man  who  feels 
like  the  ruling  is  adverse  to  him  still  has  hope  that  the  judge 
will  change  it.  And  I  think  the  pretrial  phase  of  the  case  is  too 
ci-itical.  and  too  much  can  be  accomplished,  to  turn  it  over  to  the 
magistrates.  It  leaves  some  open  ends  that  are  not  present  when 
you  handle  it  yourself. 

We  can  handle  a  lot  of  pretrials.  I  set  aside  a  week  for  my  pre- 
trial settings  and  handle  over  80  cases  during  that  week  on  pre- 
trials. Sometimes  they  take  less  than  30  minutes;  sometimes  they 
take  11/^  hours,  but  we  stay  there  until  we  get  through  each  day. 

Senator  Btjrdigk.  Judge,  when  we  in  Congress  saw  fit  to  pass  the 
^lagistrates  Act,  one  of  the  purposes  was  to  relieve  some  of  your 
burdens.  The  testimony  «o  shows.  Now,  how  are  we  going  to  make 
maximum  use  of  our  magistrates  ? 

Judge  Brewster.  Our  magistrates.  Senator,  couldn't  do  any  more 
than  thev  are  doing  right  now. 

Senator  Burdick.  Unless  you  had  more  magistrates  ? 

Judge  Brewster.  Yes,  sir.  But  right  now  our  magistrates  are 
overloaded.  They  can't  give  the  attention  that  they  are  entitled  to 
give  to  the  matters  like 

Senator  Burdick.  How  many  full-time  magistrates  do  you  have? 

Judge  Brewsit.r.  Two. 

Senator  Burdick.  Do  they  handle  mostly  prisoner  petitions? 

Judge  Brewster.  Yes,  sir. 

Senator  Burdick.  Except  the  final  orders,  of  course. 

Judge  Brewster.  Except  in  important  cases,  and  in  my  court  we 
handle  most  of  them,  because  they  have  more  than  they  can  do, 
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with  my  law  clerk  and  me.  ^"\'e  work  extra  hours  to  do  it,  but  I 
think  it  is  worthwhile. 

Senator  Burdick.  In  other  words,  you  all  work  on  prisoner  peti- 
tions: the  magistrates,  clerks,  and  yourself? 

Judge  Brewster.  Yes.  sir.  Now,  I  think  some  of  the  judges  don't 
do  it.  They  don't  like  to.  I  don't  blame  them. 

Senator  Burdick.  Well,  we  created  them  to  lighten  you  load. 

Judge  Brewster.  Yes,  sir.  T  think — well,  I  have  already  made  my 
statement.  I  think  that  they  are  important. 

Senator  Burdtck.  But  you  don't  think  you  would  turn  over  very 
much  of  the  pretrial  work  to  the  magistrates  ? 

Judge  Brewsit.r.  I  wouldn't.  I  just  don't  think  it  is  good  judicial 
management.  I  think  we  would  lose  by  doing  it. 

Senator  BuRoirK.  Now,  I  tliink  that  as  you  described  your  physi- 
cal facilities,  if  the  Congress  sees  fit  to  give  you  two  more  judges, 
you  do  have  adequate  space  for  them  ? 

Judge  Brewster.  Except  for  an  office.  You  see,  we  have  a  court- 
room and  a  full  suite  of  offices  that  Judge  Davidson  used.  Judge 
Davidson  retired  here  a  few  years  ago,  2  or  3  years  ago,  I  think, 
and  he  is  way  up  in  years,  and  that  is  ready  for  somebody  to  move 
in.  "N^Hiichever  one  of  us  goes  over  to  Fort  Worth  or  Dallas  on  the 
docket,  that  which  Judge  Estes  had,  we  use  that  suite  of  offices 
and  that  courtroom.  Judge  Estes  is  a  senior  judge  and  his  court- 
room is  not  now  being  u.sed  because  he  has  gone  on  the  Emergency 
Court  of  Appeals  for  Price  Control:  so  his  courtroom  is  available. 
lie  still  has  his  offices.  They  use  them  in  connection  with  his  court 
of  appeals  Avork.  We  would  need  an  office  for  a  new  judge,  but  we 
have  the  space  for  that  right  near  the  courtroom. 

Senator  Burdtck.  And  no  space  for  a  third  judge? 

Judge  Brewster.  Not  in  Dallas.  It  would  depend  on  where  we 
would  put  the  third  judge.  I  don't  know  whether  it  would  be 
fair  for  me  to  commit  myself  on  what  I  think  about  it  now.  Of 
couree,  Amarillo  is  crying  for  a  judge,  but  Dallas  is  the  place 
where  the  action  is.  They  have  the  complex  litigation  by  reason 
of  the  fact  that  it  is  a  finance  center  and  it  is  the  center  of  popu- 
lation. I  hate  to  say  that,  I  am  from  Fort  Worth,  but  that  is  the 
way  it  is. 

Senator  Burdtck.  In  other  words,  there  aren't  anv  facilities  in 
Fort  Worth  or  Dallas? 
Judge  Brewster.  No,  sir. 

Senator  Burdtck.  Now,  the  staff  has  some  questions. 
Mr.  Westphal.  Judge,  do  you  recall,  or  can  you  give  us  approx- 
imately, what  the  caseload  is  at  Lubbock  and  also  what  the  caseload 
is  at  Amarillo  ? 

Judge  Brewster.  AVould  you  mind  if  Mr.  Halloran  from  the 
Administration  Office  gave  that?  They  called  the  other  day,  called 
my  office,  and  said  they  would  have  all  of  the  statistics  available 
here  and  have  them  right  up  to  date.  I  don't  have  them  just  up 
to  date. 

AVould  that  be  all  right? 

INIr.  W^estphal.  Yes. 

Judge  Brewster.  He  would  be  more  accurate. 
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]\Ir.  WF.STrHAL.  My.  Halloran,  do  you  have  with  you  any  kind 
of  a  breakdown  which  would  show  the  number  of  filings  at  Lublx)ck 
and  the  number  of  filings  at  Amarillo  ? 

Mr.  Hallorax.  No,  ]Mr.  Counsel.  I  do  not  have  the  breakdown 
by  diA-isions  for  the  judge.  I  am  sorry. 

Mr.  Westphal.  That  is  available? 

yiv.  Hallorax.  That  is  available.  ^\'e  could  probably  get  it  for 
you  b}'  the  end  of  the  morning. 

]Mr.  Westpil\l.  Well,  I  don't  think  it  need  be  that  fast.  If  we 
could  get  the  breakdown,  ]\Ir.  Halloran,  of  the  number  of  filings 
by  division  in  Texas  Northern,  I  think  it  would  be  very  helpful  to 
us  because  of  the  long  distance  between  the  places  we  are  holding 
court  in  these  various  divisions. 

Judge  Brewsi'er.  I  think  they  sent  me  that  information  here  for 
1969-70,1971-72. 

]Mr.  "Westphal.  At  the  present  time,  you  don't  have  a  full-time 
resident  judge  at  Amarillo? 

Judge  Brewster.  No,  sir.  That  is  120  miles  from  Lubbock. 

^Ir.  ^V'estphal.  You  have  a  full-time  resident  judge  in  Lub- 
bock? 

Judge  Brewster.  Yes,  sir. 

Mv.  Westpital.  Does  the  judge  who  resides  in  Lubbock  also 
handle  the  Amarillo  division  as  part  of  his  assignment? 

Judge  Brewster.  Yes,  sir. 

Mr.  Westpital.  Is  the  amount  of  work  in  the  two  di\asions  enough 
to  keep  him  busy  full  time,  or  is  he  called  for  service  in  some  of 
your  more  eastern  divisions  ? 

Judge  Brewster.  Well,  he  has  a  full-time  job.  He  comes  once 
in  a  while,  when  there  is  some  particular  reason  why  one  of  us 
doesn't  feel  like  he  ought  to  try  a  case.  We  call  him  and  exchange 
with  him.  You  know  how  that  comes  up.  There  are  cases  maybe 
where  you  have  an  old  client  involved  or  somebody  where  you 
think  you  ought  to  recuse  yourself,  and  you  call  around.  Usually, 
we  call  Dallas  first,  or  he  calls  us,  and  if  we  are  tied  up,  they  call 
Judge  Woodward  and  exchange  with  him. 

Mr.  Westphal.  Is  there  enough  work  in  Lubbock  and  Amarillo 
divisions  combined  to  keep  two  judges  busy? 

Judge  Brewster.  No,  sir. 

Mr.  Westphal.  You  indicated  a  moment  ago  that  you  had  some 
thoughts  about  where  a  third  judge,  if  it  were  created,  should  be 
stationed.  What  were  those  thoughts  ? 

Judge  Brewster.  I  think  two  of  them  ought  to  be  in  Dallas,  and 
if  it  were  left  up  to  me — of  course,  this  would  be  the  vote  of  all 
of  the  judges,  the  court — if  it  were  left  up  to  me,  I  would  give  the 
third  judge  the  overflow  from  Dallas  and  Fort  Worth  and  probably 
some  from  Amarillo.  Amarillo  is  a  pretty  good  place  for  litiga- 
tion. 

I  have  this  information,  I  think  which  you  were  asking  about. 
I  had  it  in  the  file. 

"V^Tiy  don't  I  just  submit  it?  Would  you  like  to  have  this  sheet? 

Mr.  Westphal.  Yes,  sir. 

Mr.  Hallorax.  Shall  I  read  off  the  figures  ? 

Senator  Burdtck.  It  will  be  made  a  part  of  the  record,  without 
objection. 
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TABLE  A-l.-U.S.  DISTRICT  COURT  FOR  THE  NORTHERII  DISTRICT  OF  TEXAS  WEIGHTED  INDEX  i  OF  CASES  FILED 

FISCAL  YEAR  1972 


Casss  Filed 

Weighted  Index i 

Office 

Total 

Civil 

Criminal' 

Total 

Civil 

Crimina  \ 

Abilene 

Amarillo... 

Dallas             

81 

212 

1,592 

68 

173 

1,167 

267 

142 

31 
114 

13 

39 
425 
112 

62 
5 

19 

66 

195 

1,621 

344 

191 

31 
128 

54 
157 
1,207 
239 
135 
23 
109 

12 
28 

414 

Fort  Worth 

379 

105 

Lubbock - 

San  Angelo 

Wichita  Falls 

204 

36 
133 

56 

3 

19 

Totals 

2,637 

1,962 

675 

2,576 

1,939 

637 

1  The  weighted  index  is  computed  from  case  weights  based  on  the  1959-70  Federal  District  Court  Time  Study,  June 
1971,  by  the  Federal  Judicial  Center. 

2  Original  proceedings  only. 

TABLE  A-2.— NORTHERN  DISTRICT  OF  TEXAS,  WEIGHTED  FILINGS  PER  JUDGESHIP,  FISCAL  YEAR  1972 


Number  of 

Weighted  fil 

ngs  per  judgeship 

June  30, 1972 

Total 

Civil 

Criminal 

90  districts 

381 

335 
394 
429 

226 
266 
323 

109 

Fifth  Circuit. 

Texas,  Northern 

74 

6 

128 
106 

Mr.  AVestpital.  A^coording  to  these  figures — that  have  been  made 
a  part  of  the  record — the  total  filings  in  Lubbock,  both  civil  and 
criminal,  in  1972,  numbered  204  and  in  Amarillo  212.  So  that  the 
combination  of  them  would  be  416.  The  weighted  caseload  is  some- 
what less  than  that.  But  416  would  be,  as  you  have  indicated,  a 
caseload  that  would  keep  one  judge  pretty  busy. 

Judge  Brewster.  Yes,  sir.  And  they  are  getting  more  complex 
liitgation  out  there  now.  I  don't  know  why,  except  that  it  is 
developing  real  fast  and,  of  course,  there  is  a  lot  of  transcontinental 
traffic  through  there,  l^ut  Judge  Woodward  needs  some  help  out 
there,  and  we  just  don't  have  the  help  at  Dallas  that  we  need  to 
handle  it.  For  instance,  there  are  several  antitrust  cases  which 
have  been  pushed  back,  so  that  we  can  keep  up  to  date  on  the  rest 
of  the  things;  because  when  you  take  a  month  or  6  weeks  out  for  a 
case  like  that,  you  get  behind  on  40  or  50  cases.  And  the  third 
judge  could  be  used  to  help  out  the  overflow.  There  is  plenty  there 
at  Dallas,  Wichita  Falls,  and  the  Lubbock-Amarillo  di\dsion. 

Mr.  Westphal.  Fort  Worth  is  a  place  of  holding  court  for  a 
separate  division  ? 

Judge  Brewster.  That  is  a  separate  division. 

Mr.  Westpiiai.,.  How  many  of  your  active  judges,  how  many  of 
the  six,  are  residents  of  Fort  Worth  ? 

Judge  Brewster.  T  live  there,  Mr.  Westphal,  and  that  has  been 
my  home  base,  and  T  handle  Abilene,  too.  And  Judge  Mahon  lives 
there  but  he  has  the  Dallas  docket.  He  travels  back  and  forth  from 
Dallas  because  he  has  some  children  in  high  school  in  Fort  Worth 
in  their  senior  year  and  he  didn't  want  to  move  right  at  this 
time.  But  we  have  a  courtroom  there  and  he  helps  out  on  some 
of  the  overflow  there  in  Fort  Worth. 
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]Mr.  "Westptial.  The  caseload  in  Fort  "Worth  in  1972  was  379, 
wliieli  is  just  a  little  bit  more  than  what  the  average  caseload  per 
judge  is  nationwide.  So  that  Judge  IMahon,  as  I  understand  your 
te?timon3%  spends  most  of  his  time  holding  court  over  in  Dallas? 

Judge  Brewstek.  He  has  the  Dallas  docket.  The  only  reason  he 
doesn't  spend  all  of  his  time  over  there  is  because,  n.aturally,  he  is 
disqualified  in  a  good  many  cases  since  he  just  went  from  the 
U.S.  Attorney's  oflice  on  to  the  bench.  And  I  go  to  Dallas  and 
handle  those  cases  for  him.  They  have  the  divided  docket  over 
thei-e.  They  alternate — T^-hen  a  case  is  filed  in  the  clerk's  office — they 
draw  who  gets  it  and  keep  it  pretty  evenly  divided. 

So  he  is  a  Dallas  Judge,  but  he  lives  in  Fort  Worth.  But  naturally, 
he  lias  the  cases  left  where  he  is  disqualified  and  they  are  on  his 
docket.  And  when  I  am  trving  those  cases,  he  relieves  me  in  Fort 
AVorth. 

]SIr.  Westphal.  As  I  understand  it,  with  the  one  judge  covering 
Lubbock  and  Amarillo.  and  yourself  cov^ermg  Fort  AYorth,  that 
leaves  the  other  four  active  judges,  including  Judge  Mahon,  to  cover 
the  workload  at  Dallas? 

Judge  Brewster.  And  Wichita  Falls.  One  of  them  goes  to  Wich- 
ita Falls.  This  is  not  a  very  big  docket.  One  himdred  tliirty-four 
cases,  I  believe,  in  1971.  at  Wichita  Falls. 

]Mr.  Westphal.  Now.  coming  back  to  the  pretrial  practice  in  your 
district.  As  I  understand  it,  you  have  individual  calendars.  Do 
you? 

.Tudge  Brewster.  Yes. 

Mr.  Westphal.  And  it  is  up  to  each  judge  to  decide  to  what 
extent  he  wants  to  use  pretrials  as  a  procedural  step  in  processing 
the  litigation  before  him  ? 

Judge  Brewster.  Yes. 

Mr.  Westphal.  And  some  of  your  judges  use  it  and  others  aren't 
inclined  to  use  it  too  much  ? 

Judge  Brewster.  Well,  they  use  it  in  a  difTerent  form.  They  have 
a  meeting  of  the  lawyers  to  talk  to  them  about  the  case,  see  what 
motions  there  are  to  rule  on,  and  things  like  that.  And  they  don't 
reduce  the  result  to  a  pretrial  order  like  I  do.  Judge  Mahon  does 
and  I  think  maybe  Judge  Hughes  does.  But  the  other  judges  feel 
satisfied  when  they  have  had  this  pretrial  conference.  I  think,  as 
a  matter  of  fact,  a  good  deal  of  their  activity  in  the  case  is  deter- 
mined by  the  type  of  lawyers  they  have  in 'it.  If  there  are  good 
lawyers  and  they  get  right  down  to  the  issues,  and  dispose  of  the 
legal  questions  that  can  l3e  disposed  of  that  early,  I  don't  think 
they  take  as  active  charge  of  the  case  as  they  clo  if  they  have 
lawyers  who  are  floundering  around  and  don't  even  Imow  what  the 
issues  are.  You  know  there  are  some  of  those  cases. 

Mr.  Westphal.  As  a  general  rule,  when  are  these  pretrial  confer- 
ences held  with  relation  to  the  actual  date  of  trial  ? 

Judge  Brewster.  Well,  about  6  weeks  to  2  months.  Out  of  the  80 
cases  that  I  hold  pretrial  conferences  in,  T  will  set  a  trial  docket  for 
around  6  weeks.  I  will  set  it  for  6  weeks  to  2  months  off.  However, 
they  get  the  pretrial  notice  like,  say,  I  had — I  didn't  have  it  in 
January  because  I  was  in  Abilene  during  most  of  that  month — but, 
say,  I  was  going  to  have  it  the  first  part  of  January.  The  pretrial 
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notices  go  out  before  the  first  of  December,  advising  them  that  this 
pretrial  is  set  for  the  first  week  in  January,  the  case  to  be  set  on  the 
merits  from  the  middle  of  Februarys  to  the  end  of  March. 

So  they  are  advised,  really,  about  2  or  3  months  ahead  of  time 
of  the  probable  date  of  the  trial. 

Mr.  Westphal.  Do  you  send  out  such  a  pretrial  notice  in  all  of 
the  cases  that  are  on  the  docket  and  likely  to  come  up  for  trial  in 
the  February-March  period  ?  Are  all  of  them  pretried  or  only  certain 
ones? 

Judge  Brewster.  Well,  all  of  them  down  to  about  6  months  of 
age.  I  can  usually,  by  setting  8()-some-odd  cases,  I  can  get  down  to 
those  that  are  about  6-months  old.  But  I  am  not  sure  I  imderstand 
your  question.  If  you  mean,  do  I  pretry  every  case  that  is  set  for 
trial,  I  do. 

Mr.  Westphal.  IMotor  vehicle  cases  or  auto  insurance  contracts? 

Judge  Brewster.  That  is  when  you  get  your  settlements  on  those 
cases,  because  the  lawyer  is  not  going  to  pick  up  the  file  in  those 
cases— if  you  set  it  for  trial,  he  is  not  going  to  pick  up  the  file  until 
right  before  the  case  goes  to  trial  on  Monday.  And  if  you  make 
him  get  down  and  look  at  his  file,  and  make  the  lawyer  on  each  side 
get  down  and  prepare  for  pretrial,  he  has  to  organize  the  case  and 
get  it  together.  They  have  to  appraise  it.  It  brings  the  lawA^ers 
together  and  it  gives  you  a  chance  to  setttle  it.  So,  we  don't  have  to 
make  a  place  for  many  of  those  cases  on  the  settings.  Once  in  a  while 
we  have  one  that  lasts  a  week.  I  tried  one  in  January  that  lasted 
a  week. 

Mr.  Westphal.  Do  some  of  the  judges  in  j^our  district  not  pretry 
their  cases  at  all  ? 

Judge  Brewster.  Well,  I  wouldn't  say  they  don't  pretry  them  at 
all.  Some  of  them  pretry  the  cases  less  than  others,  and  they  just 
pretrial  a  percentage  of  the  cases  where  they  think  it  is  necessary. 
But  I  think  that  is  just  one — I  had  one  in  mind — and  another  one 
does  it  part  of  the  time.  I  mean,  he  pretries  it  to  a  greater  extent 
than  the  one  I  had  in  mind. 

]\Ir.  Westphal.  Do  your  magistrates  hold  any  evidentiary  hearings 
on  habeas  corpus  matters?  Or  are  all  of  the  evidentiary  hearings 
held  by  one  of  the  judges? 

Judge  Brewster.  I  don't  know,  Mr.  Westphal.  I'll  put  it  this 
way;  I  don't  know  of  any  that  have  held  any  ev-identiary  hearings. 

Mr.  Westphal.  I  understand  there  is  a  decision  in  the  Fifth  Cir- 
cuit that  it  is  proper  for  a  magistrate  to  hold  an  evidentiary  hearing 
in  prisoner  petition  cases. 

Judge  Brewster.  Yes,  sir,  but  they  don't  like  for  them  to  do  it. 
I  mean,  they  give  them  a  much  closer  look.  The  work  in  a  habeas 
corpus  postconviction  case  is  always  the  preparation  of  the  opinion. 
Some  of  the  most  complicated  opinions  we  get  out  are  those  where 
there  wasn't  much  of  an  evidentiary^  hearing.  You  hear  the  evidence 
in  a  half  a  day  and  it  takes  you  4  or  5  days  to  try  the  opinion. 

Mr.  Westphal.  I  notice,  in  the  year  1972,  that  your  magistrates 
held  formal  trials  in  only  52  of  the  petty  offense  cases.  I  would  take 
it,  then,  that  by  and  large  most  of  their  time  is  consumed  in  review- 
ing prisoner  petitions,  is  it  not? 
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Judge  Brewster.  That,  and  doin<x  work  that  the  commissioner  used 
to  do  about  setting  bail  and  the  preliminary  hearings. 

■Sir.  Westpiial.  The  only  place  where  you  have  full-time  magis- 
trates in  your  district  is  in  Dallas;  you  have  two  in  Dallas? 

Judge  JBrewster.  The  Dallas  ones  handle  the  Fort  Worth  docket, 
too.  They  work-r-each  one  of  them  works — in  Fort  Worth. 

]Mr.  AVestphal.  And  Lubbock,  you  have  a  half-time  magistrate 
there  ? 

Judge  Brewster.  Yes. 

]Vrr.  Westphal.  And  Amarillo,  you  have 

Judge  Brewster.  Less  than  that. 

!Mr.  Westphal.  Less  than  that  ? 

Judge  Brewster.  San  Angelo.  they  have  one.  I  think  he  is  about 
a  $500-a-year  man.  They  had  one  like  that  at  Abilene  and  I  had  to 
let  him  go. 

^Ir.  Westpptal.  Approximately,  what  is  the  mileage  between  Lub- 
bock and  Amarillo  ? 

Judge  Brewster.  One  hundred  and  twenty  miles  on  a  good  road, 
about  a  2-hour  drive. 

Mr.  AVestpital.  Tf  the  combined  caseload  between  Lubbock  and 
Amarillo  is  not  sufficient  to  maintain  two  full-time  judges  in  that 
area,  have  3^ou  considered  the  possibility  of  having  a  full-time  mag- 
istrate at,  let's  say,  Lubbock,  or  Amarillo,  and  of  having  him  do 
considerably  more  work  in  the  way  of  hearing  motions  in  civil  and 
criminal  cases,  or  conducting  pretrial  conferences?  Wouldn't  that 
be  of  assistance  to  the  one  judge  who  was  trying  to  hold  down  both 
Lubbock  and  Amarillo  ? 

Judge  Brewster.  That  wouldn't  accomplish  much  on  the  pretrial 
end  of  it,  because  that  is  where  the  judge  doesn't  hold  many  pre- 
trials. So  you  wouldn't  gain  anything  there. 

Xow.  as  far  as  the  motions  in  criminal  oases  and  civil  cases  are 
concerned,  I  just  don't  know  what  the  situation  would  be.  Of  course, 
you  wouldn't  want  the  master  handling  motions  in  a  case  like  the 
Osorio  Shnrptowii  Scandnl  case  that  was  just  recently  tried  by  Judge 
AVoodward  in  Amarillo.  They  get  some  pretty  heavy  litigation  out 
there. 

Mr.  Westphal.  You  sav  the  judge  out  in  Lubbock  doesn't  hold 
manv  pretrial  conferences  ? 

Judge  Brewster.  Yes;  he  just  sets  them  down  and  tries  them. 

Mr.  Westphal.  Well,  there  is  one  school  of  thought  that  believes 
that  pretrial  conferences  are  a  way  of  eventually  reaching  a  settle- 
ment prior  to  the  time  you  get  the  parties  into  the  courtroom  and 
the  jury  into  the  box.  I  note  that,  from  the  figures  for  the  year  1972, 
at  Lubbock,  you  had  29  trials,  and  at  Fort  Worth,  with  almost  twice 
the  caseload,  you  only  had  29  trials.  At  Lubbock,  Tex.,  there  were  71 
trial  days,  and  at  Fort  Worth,  there  were  only  68.  It  would  seem 
to  me  those  figures  speak  rather  well  for  the  practice  of  holding 
pretrial  conferences  as  a  means  of  reducing  the  number  of  cases  that 
you  have  to  start  trial  on. 

Judge  Brewster.  I  belong  to  the  school  that  feels  that  pretrials 
accomplish  a  lot  in  the  way  of  settlements.  I  made  that  statement 
here  two  or  three  times  already  But  Judge  Woodward  is  a  good 
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judge  and  he  is  a  hard  worker,  and  he  has  his  own  way  of  going 
about  things. 

Mr.  Westphal.  I  understand  that ;  we  realize  Judge  Woodward 
is  going  some  in  order  to  hold  down  both  Lubbock  and  Amarillo, 
which  is  a  caseload  of  416.  Still,  to  put  a  second  judge  in  there,  even 
for  part  of  this  time,  would  hardly  appear  to  be  justified.  Yet,  the 
use  of  a  full-time  magistrate  in  tliat  area  for  holding  pretrial  con- 
ferences might  be  more  productive  of  settlements  than  is  a  practice 
of  not  holding  pretrials  at  all. 

Do  you  follow  the  suggestion  T  am  making  here  ? 

Judge  Brewster.  As  I  said.  I  am  a  believer  in  pretrials.  I  don't 
believe  in  them  taking  the  place  of  trials,  but  I  think  they  accomplish 
a  lot  and  I  think  they  dispose  of  a  lot  of  cases.  But  I  am  not  ready 
to  turn  them  OA-er  to  magistrates.  I  think  they  are  too  important. 
And  I  just  don't  think  you  get  the  results  that  you  would  by  letting 
the  judge  handle  them. 

Mv.  Westphal.  The  results  would  depend  upon  how  good  a  man 
you  have  as  magistrate  in  the  first  place,  wouldn't  it? 

Judge  Brewster.  Yes,  sir.  But  if  you  get  the  kind  of  man  that 
you  need — what  I  am  saying  is  the  kind  of  man  you  need  wouldn't 
take  the  job  as  magistrate.  He  is  just  a  "Federal  Justice  of  Peace" 
and  not  many  good  lawyers  will  take  that.  I  have  been  looking  for 
one  a  year  and  a  half  at  Abilene  and  I  can't  find  one  to  take  it. 

There  is  another  reason  why  it  is  hard  to  get  one.  Besides  the  fact 
that  they  feel  like  the  kind  of  work — ^a  good  lawyer  feels  that  the 
kind  of  work  is  beneath  his  dignity,  he  may  get  a  chance  to  take 
some  good  caso  against  the  Federal  Government.  There  are  a  lot 
of  cases  where  he  would  be  disqualified,  if  he  were  magistrate.  That 
is  the  proposition  I  have  run  into,  trying  to  get  these  part-time 
magistrates. 

Mr.  Westpii.at,.  The  last  Congress  enacted  a  law  raising  the  salarv 
of  a  magistrate  from  $22,500  up  to  $30,000.  Have  you  tried  to  find 
any  magistrates  under  the  new  pay  scale  ? 

Judge  Brewster.  AVell,  yes,  sir.  And  you  would  be  surprised  at 
just  how  few  of  them  are  even  interested  in  the  $30,000.  I  just  got 
through  getting  a  referee  in  bankruptcy  there  in  Fort  Worth  at 
$30,000.  I  had  to  beg  him  to  take  it.  He  is  a  young  man,  between 
35  and  40  years  old. 

They  feel  like  there  is  no  future  to  it.  That  is  the  main  thinjr. 
They^  don't  learn  anything  that  would  be  worth  much  to  them  in 
practice.  That  is,  75  percent  of  the  time  is  spent  on  matters  that 
wouldn't  be  educational  at  all  to  them  as  far  as  their  future  practice 
is  concerned.  It  is  not  a  stepping  stone  to  anything.  And  a  lawyer 
who  is  qualified  to  handle  pretrials  in  complicated  cases  wouldn't 
take  the  job  as  a  magistrate. 

Mr.  Westphal.  I  think.  Judge,  that  evervone  recognizes  that  if 
you  have  a  complicated  case,  the  trial  judge  should  pretry  it  because 
he  gets  a  grip  on  the  issues  and  takes  control  of  the  case  at  an  early 
stage.  But  there  are  a  lot  of  cases  that  are  not  that  complex.  There 
are  more  or  less  routine  cases,  and  in  those  situations,  dof^sn't  tlie 
magistrate  work  out  fairly  well  in  some  of  the  pretrial  conferences? 
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Judge  Brewster.  I  don't  know.  T  never  tried  it.  I  don't  know 
any  place  that  it  has  been  tried.  I  Imow  it  is  tried  in  some  places  and 
maybe  successfully.  I  am  ofuessing  on  that. 

Mr.  Westpttal.  I  have  no  further  questions. 

Senator  Btirdick.  I  have  none  either.  Thank  you  very  much,  judge, 
for  your  contribution  this  morning. 

Judge  Brewster.  Do  you  want  these  case  filings  for  1969.  1970, 
1971,  for  the  various  divisions?  They  match  the  ones  for  1972. 

Mr.  Westphal.  I  think  it  would  be  helpful  if  we  had  that  break- 
down. 

Senator  Burdick.  They  may  be  received,  without  objection,  and 
Administrative  Office  exhibits  1  and  2,  and  Committee  exhibits  1, 
2,  and  3  will  appear  in  the  record  immediately  following  them. 

TABLE  A.-U.S.  DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT  OF  TEXAS,  WEIGHTED  INDEX  OF  CASES  FILED 

FISCAL  YEAR  1969 


Office 


Total.. 

Abilene 

Amarillo 

Dallas 

Forth  Worth.. 

Lubbock 

San  Angelo... 
Wichita  Falls. 


TABLE  B.-NORTHERN  DISTRICT  OF  TEXAS,  WEIGHTED  CASELOAD  PER  JUDGESHIP,  FISCAL  YEAR  1969  (BASED 

ON  CIVIL  AND  ORIGINAL  CRIMINAL  CASES  FILED) 


Cases  Filed 

Weighted  Index 

Total 

Civil 

Criminal 

Total 

Civil 

Criminal 

1,754 

1,255 

498 

1,680 

1,298 

382 

86 

53 

33 

65 

42 

23 

178 

123 

55 

150 

129 

21 

833 

580 

253 

833 

651 

222 

313 

228 

85 

290 

216 

74 

195 

151 

44 

165 

137 

23 

35 

30 

5 

33 

31 

n 

114 

91 

23 

94 

82 

12 

Number  of 

Weighted 

caseload 

per  ju 

dgeship 

June  30,  1959 

Total 

Civil 

Criminal 

89  districts 

322 

289 
336 

225 
260 

64 

Texas: 

Northern 

5 

76 

TABLE  A-l.-U.S.  DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT  OF  TEXAS,  WEIGHTED    INDEX  i  OF  CASES  FILED 

FISCAL  YEAR  1970 

Cases  Filed  Weighted  Index 


Office  Total  Civil       Criminal  *  Total  Civil  Criminal 

Total 2,037  1,450  587  1,937  1,406  531 

Abilene.  _ 

Amarillo 

Dallas 

Fort  Worth 

Lubbock 

San  Angelo 

Wichita  Falls. 

1  The  weighted  index  is  computed  from  case  weights  based  on  the  1969-70  Federal  District  Court  Time  Study,  June  1971 
by  the  Federal  Judicial  Center. 

2  Original  proceedings  only. 


65 

55 

10 

54 

46 

8 

197 

134 

63 

198 

135 

63 

1,083 

753 

335 

1,065 

760 

305 

333 

228 

105 

298 

201 

97 

189 

148 

41 

167 

135 

32 

34 

28 

6 

30 

24 

6 

131 

104 

27 

215 

105 

20 

300 

TABLE  A-2.-N0RTHERN   DISTRICT  OF  TEXAS,  WEIGHTED  CASELOAD  PER  JUDGESHIP,  FISCAL  YEAR  1970 
(BASED  ON  CIVIL  AND  ORIGINAL  CRIMINAL  CASES  FILED) 


Number  of             Weighted  caseload  per  judgeship 

June  30, 1970                Total 

Civil 

Criminal 

89  districts 

_ 382                   273 

193 
218 
234 

80 

Fifth  Circuit 

.                    74                    319 

101 

Texas-Northern.. 

6                    322 

88 

TABLE  B-1.— U.S. 

DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT  OF  TEXAS,  WEIGHTED  INDEX'  OF  CASES  FILED 

FISCAL  YEAR  1971 

Cases  filed 

Weighted  index' 

Office 

Total              Civil       Criminal'             Tola 

Civil 

Criminal 

69 

59 

10 

57 

47 

10 

226 

189 

37 

218 

173 

45 

1,293 

968 

325 

1,306 

1,021 

285 

405 

293 

112 

351 

253 

93 

168 

140 

28 

160 

129 

31 

38 

26 

12 

36 

24 

12 

134 

115 

19 

129 

114 

15 

Total 2,333  1,790  543  2,257  1,766  491 

Abilene 

Amarillo 

Dallas 

Fort  Worth... 

Lubbock 

San  Angelo 

Wichita  Falls 

1  The  weighted  index  is  computed  from  case  weights  based  on  the  1959-70  Federal  District  Court  Time  Study,  June 
1971,  by  the  Federal  Judicial  Center. 

2  Original  proceedings  only. 

TABLE  B-2.-N0RTHERN  DISTRICT  OF  TEXAS,  WEIGHTED  CASELOAD  PER  JUDGESHIP,  FISCAL  YEAR  1971  (BASED 

ON  CIVIL  AND  ORIGINAL  CRIMINAL  CASES  FILED) 


Number  of 

Weighted  caseload  per  judgeship 

June  30,  1969 

Total 

Civil              Criminal 

89  districts 

Fifth  Circuit 

382 

74 

307 
361 
376 

217                       90 
253                      108 

Texas-Northern--- 

6 

294                       82 

1  The  weighted  index  is  computed  from  case  weights  based  on  the  1969-70  Federal  District  Court  Time  Study,  June 
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Committee  Exhibit  3 


Judicial  Service  Given  and  Received  (continued) 


Year 


1968 


1969 


1970 
1971 

1972 


Name 


Brewster. 
Estes. . , 
Taylor. . . 

Noel 

Guinn. . , 
Spears. . , 


Brewster. 
Brewster. 
Estes. . . . 
Ingraham. 
Noel.... 


Brewster. 

Brewster. 
Powell . . , 


Guinn. . . 

Noel 

Brewster. 


Given 


Tex(W) 

Tex(S) 

Tex(E) 


Tex(W) 
N.Y.{S) 
Tex(S) . 


Tex(W) 
Tex(W) 


5th  Cir 


Rec'd 


Tex(S) 

Tex(W) 

Tex(W) 


Tex(S). 
Tex(S)- 


Wash(E) 

Tex(W) 
Tex(S) 


Days 


32 
16 
5 
2 
4 
4 

27 
28 

10 

10 

1 

10 

18 
31 

6 
4 
1 


("\^Tiereupon,  at  2:50  p.m.,  tlie  subcommittee  recessed,  subject  to 
the  call  of  the  Chair.) 
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Senator  Burdick.  Our  next  M'itness  will  be  Judge  Connally. 

Welcome  to  the  committee,  judge.  I  am  going  to  place  your  pre- 
pared statement  in  the  record  now  so  that  you  may  refer  to  it  in 
your  remarks,  if  you  wish. 

[The  prejDared  statement  follows :] 

Prepared  Statement  of  Judge  Ben  C.  Connally 

On  behalf  of  the  Southern  District  of  Texas,  I  request  your  approval  of 
the   inclusion    of   four   new    judgeships    in    the    1973    omnibus    judgeship    bill. 

GEOGRAPHY 

This  District  is  composed  of  45  counties  in  South  and  Southeast  Texas, 
consisting  of  44,108  square  miles,  something  less  than  one-fifth  of  the  area 
of  the  State  of  Texas.  It  lies,  in  general,  in  a  belt  approximately  50  miles 
west  of  the  Louisiana  l^order,  and  extending  in  a  southwesterly  directi:)n, 
i-oughly  parallel  to  the  Gulf  Coast,  to  the  point  of  intersection  with  the  Rio 
Grande  River.  It  includes  about  250  miles  of  common  border  betvv'een  the 
United  States  and  Mexico. 

POPULATION 

The  District  has  a  population  (1970  census)  of  3,384,478,  about  30%  of 
the  population  of  the  State  of  Texas.  This  compares  with  a  1960  population 
of  2,757,020,  an  increase  of  22.8%  in  ten  years.  The  percentage  of  increase 
from  1960  to  1970  (22.8%)  is  exceeded  by  only  15  districts  in  the  United 
States,  in  many  of  which  (Virgin  Islands,  Guam,  Alaska,  etc.)  the  total 
population  is  quite  small. 

PRESENT  JUDGESHIPS 

This  court  presently  is  served  by  eight  active  judges.  There  are  no  senior 
judges,  and  no  vacancies.  Six  of  tlie  judges  reside  in  Houston,  the  seat  of  the 
court,  one  resides  in  Brownsville,  and  one  in  Corpus  Christi.  Two  new 
judgeships  were  created  by  the  omnibus  judgeship  bill  which  had  its  origin 
in  the  survey  made  in  1964.  These  two  judges  took  office  September  7,  1966, 
bringing  the  number  to  seven.  The  latest  judgeship  was  created  in  the  omnibus 
judgeship  bill  having  its  origin  in  the  survey  begun  in  1968.  This  judge 
took  ofiiee  December  18,  1970.  In  each  instance  it  will  be  noted  that  the  date 
of  taking  office  was  something  in  excess  of  two  years  after  the  recommenda- 
tions for  such  increase  had  been  made. 

DIVISIONS,  AND  TYPES  OF  CASES 

There  are  six  divisions  of  the  court,  namely,  Houston,  Galveston,  Cori^us 
Christi,  Victoria,  Brownsville  and  Laretlo.  In  addition  to  the  normal  litigation 
to  be  expected  in  cities  of  such  size,  Houston.  Galveston,  Corpus  Christi  and 
Brownsville  are  deep  water  ports ;  and  each — particularly  the  first  three 
named — ^has  a  large  number  of  admiralty,  Jones  Act,  longshoremen  personal 
injury,  and  cargo  damage  cases.  The  Brownsville  and  Laredo  Divisions 
extend  generally  along  the  Mexican  border  and  each  of  these  cities  is  located 
upon  a  main  arterial  highway  leading  to  IMonterrey  and  Mexico  City.  Each 
is  burdened  with  an  extremely  heavy  criminal  docket,  including  many  smug- 
gling (principally  narcotic)  cases  and  many  immigration  cases.  All  of  the 
misdemeanor  immigration  cases,  and  many  of  the  felony  immigration  eases, 
which  are  filed  as  misdemeanors,  are  handled  by  the  United  States  Magis- 
trates, require  very  little  of  the  Court's  time,  and  are  not  now  reflected  as 
"filings"  in  the  District  Court  statistics.  Other  cases  related  to  immigration 
matters  (i.e.,  transporting  aliens)  normally  are  filed  as  felonies  and  are 
handled  in  the  District  Court.  The  magistrates  in  the  District  (three  full- 
time,  two  part-time)  are  utilized  as  extensively  as  the  law  and  circumstances 
permit. 

EXHIBITS 

The  attached  exhibits  reflect  the  business  of  the  court  for  the  last  five 
years,  and,  assuming  the  rate  of  growth  in  the  future  to  be  the  same  as 
iaie  average  rate  of  growtli  over  the  last  five  years,  show  projections  through 
FY  1975. 
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Exliihit  1 — Actual  Filings,  Civil  and  Criminal,  "by  Fiscal  Year. 

The  highlights  to  be  gleaned  from  Exhibit  1  are  these.  For  FY  1972  this 
District  had  per  judge  filings  of  707.  almost  twice  the  national  average  of 
363.  To  reduce  this  figure  to  the  national  average,  15.6  judgeships  vs^ould  be 
required. 

The  average  rate  of  increase,  each  year  over  the  preceding,  is  21.6%. 
Assuming  this  will  be  constant,  at  the  end  of  FY  1973  we  expect  filings  of 
862  per  judge. 

Fjxhibit  2 — Terminations,  Civil  and  Criminal,  dy  Fiscal  Year. 

Le.st  it  be  thought  that  the  condition  in  which  this  District  finds  itself 
results  from  inactivity  on  the  part  of  the  present  judges.  Exhibit  2  is  attached. 
In  brief,  it  reflects  that  in  FY  1972,  5347  cases  were  disposed  of,  for  an  average 
of  668  cases  per  judge.  This  compares  with  a  national  average  of  358. 

I  do  not  believe  that  we  may  expect  the  terminations  to  increase  with  the 
present  eight  judges. 

Exhibit  3 — Weiyhted  Caseload,  per  Judge,  by  Fiscal  Year. 

Of  all  the  figures  cited  herein,  Exhibit  3  is  the  most  revealing.  In  FY 
1967,  with  two  new  judges,  the  weighted  caseload  of  this  District  was  252, 
precisely  the  national  average.  Since  that  time  the  weighted  ca.seload  of  the 
District  has  increased,  each  year  over  the  preceding,  by  an  average  15.5%. 
As  of  June  30,  1972,  the  figure  for  this  District  was  478,  the  seventh  highest 
in  the  nation,  compared  to  a  national  average  of  335.  If  it  be  assumed  that 
the  national  average  of  335  is  a  desirable  caseload  for  each  judge,  11.4  judges 
would  be  required  in  this  District  to  achieve  that  result  at  this  time. 

The  average  increase  nationwide  for  the  last  five  years  has  been  6.25%, 
while  in  this  District,  as  stated,  it  has  been  15.5%.  Thus,  looking  forward 
to  the  end  of  FY  1975,  we  may  anticipate  a  weighted  average  of  735  for  this 
District.  To  reduce  the  weighted  caseload  per  judge  in  this  District  to  the 
present  national  average  in  FY  1975,  17.55  judges  would  be  required. 

CONCLUSION 

Despite  the  heavy  criminal  caseload  of  this  District,  the  real  problem,  la 
my  jvidgment,  stems  from  the  constant  increase  in  civil  cases,  and  the  fact 
that  the  court  is  unable  to  keep  the  civil  docket  in  a  current  condition. 
The  great  mass  of  civil  litigation  is  in  the  Houston  Division.  It  is  generally 
recognized  that  Houston,  Texas,  is  one  of  the  most  vibrant  and  expanding 
areas  in  the  United  States.  Data  furnished  by  the  Chamber  of  Commerce 
show,  during  the  period  1960-1970,  the  following  illustrations  of  this  growth: 
construction  contracts  increased  from  434  million  to  965  million ;  vehicle 
registrations  from  601  thousand  to  1098  thousand ;  individual  bank  deposits 
from  28  billion  to  78  billion ;  telephones  in  service  from  536  thousand  to  1108 
thousand ;  air  passenger  arrivals  and  departures  from  1.4  million  to  4.5 
million;  and  a  population  increase  during  this  ten  year  interval  of  40%. 

Thus  I  submit  that  the  foregoing  figures  show  irrefutably  that  the  request 
for  four  new  judgeships  is  reasonable  and  realistic  in  light  of  the  present 
volume  of  work  of  this  court  and  of  the  anticipated  increase,  and  with  the 
firm  view  that  four  new  judges  is  the  minimum  with  wMch  the  court  may 
expect  to  meet  its  obligations. 

It  is  my  firm  hope  that  the  Committee  may  give  favorable  consideration 
to  this  request. 

Respectfully  submitted, 

Ben  C.  Connally, 

Chief  Judge. 
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Statement  Exhibit  1 

U.S.  DISTRICT  COURT,  SOUTHERN  DISTRICT  OF  TEXAS,  ACTUAL  FILINGS,  CIVIL  AND  CRIMINAL 


Fiscal  year 


Total  filings  Percent  increase 

Number  of  civil  and  Filings  per       over  preceding 

judges  criminal  judge  year^ 


1968. 
1969. 
1970. 
1971. 
1972. 


7 

2,628 

375 

7 

3,614 

516 

37.5 

7 

4,360 

622 

20.6 

8 

5,137 

642 

17.8 

8 

5,674 

707 

10.5 

1  Aver.  Rate=21.6  percent. 

Note:  Projection,  assuming  21.6%  average  increase  is  constant. 

Total  filings, 

civil  and 

Fiscal  year                                              criminal 

With  8  judges 

With  12  judges 

Percent  increase 

over  preceding 

year 

1973 6,899 

1974 8,389 

1975 10,201 

862 
1,048 
1,275 

574 
699 

850 

21.6 
21.6 
21.6 

Statement  Exhibit  2 

U.S.  DISTRICT  COURT  SOUTHERN  DISTRICT  OF  TEXAS,  TERMINATIONS,  CIVIL  AND  CRIMINAL 


Fiscal  year 


National 

Southern  Texas 

average 

Number  of 

Southern  Texas 

average 

termination 

judges 

terminations 

per  judge 

per  judge 

2,611 

373 

310 

3.346 

478 

311 

3,946 

563 

306 

7H 

4,958 

661 

315 

5,347 

668 

358 

1968. 
1969. 
1970. 
1971. 
1972. 


Statement  Exhibit  3 

U.S.  DISTRICT  COURT  SOUTHERN  DISTRICT  OF  TEXAS,  WEIGHTED  CASELOAD,  PER  JUDGE,  BY  FISCAL  YEAR 


Percent 

Percent 

national 

southern 

average 

Texas 

mcrease 

increase 

Southern 

over 

over 

Texas 

Fiscal 

Number  of 

National 

preceding 

Southern 

preceding 

national 

year 

judgeships 

average 

year' 

Texas 

year  2 

ranking 

1968 

7 

265  ... 

271  ... 

1969 

7 

289 

9.0 

346 

27.6 

16 

1970  (Rev.). 

8 

273 

-5.5 

364 

5.2 

11 

1971 

8 

307 

12.4 

417 

14.5 

7 

1972 

8 

335 

9.1 

478 

14.6 

7 

■  Average  6,25  percent. 
»  Average  15.5  percent. 

Note.— Weighted  caseload  projection,  assuming  average  increase  for  south  Texas,  to  be  constant. 


Fiscal  year 


Southern  Texas 

weighted  caseload 

(with  8  judges) 


Percent  increase 

over  preceding 

year 


Number  of  judges 

required  to  reduce 

to  1972  national 

average  weighted 

caseload  (335  per 

judge) 


1973 

1974 

1975 

552 

637 

735 

+15.5 
+15.5 
+15.5 

13.18 
15.21 
17.55 
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STATEMENT  OF  HON.  BEN  CONNALLY,  CHIEF  JUDGE  OF  THE 
SOUTHEEN  DISTRICT  OF  TEXAS  (HOUSTON),  ACCOMPANIED  BY 
NOEBERT  A.  HALLORAN,  ADMINISTRATIVE  OFFICE  OF  THE  U.S. 
COURTS 

Judge  CoxxALLY.  Thank  vou.  ^-Ir.  Chairman.  _      ^ 

I  am  Ben  Connally.  one  of  the  judges  of  the  Southern  District  of 

Texas.  I  was  appointed  h\  President  Truman  in  1949  and  have 

been  chief  judge  of  our  district  for  11  years,  since  the  one  judge 

who  is  senior  in  commission  to  me  reached  liis  70th  birthday,  11 

years  ago.  . 

I  am  not  going  to  bore  you  and  tell  you  about  the  dynamic  and 
growing  area  in  which  my'  district  is  located ;  that  could  be  said  by 
manv  sections  of  the  country.  Our  trouble,  :Mr.  Chairman,  in  my 
judgment,  and  the  reason  we  have  got  such  a  great  proliferation 
of  litigation,  is  the  fact  that  we  are  constantly  receiving  new  types 
of  cases  and  litie:ation  that  we  have  never  had  before. 

As  I  look  back  on  it,  the  20-odd  years  I  have  been  in  this  posi- 
tion, the  work  which  we  do  now  really  beare  little  relation  to  the 
position  of  the  district  judge  20  years  ago.  The  Supreme  Court  and 
the  appellate  courts,  by  their  decisions,  are  giving  new  rise  to  new 
tvpes  of  cases  that  we  haven't  seen  until  recent  years. 
^  The  prisoner  petitions  have  multij^lied.  The  civil  actions  which  a 
State  prisoner,  for  example,  will  file  against  a  warden  or  against 
a  guard,  against  othere  in  authonty  over  him,  alleging  that  he 
didn't  get  enough  tooth  paste  to  use,  he  doesn't  like  the  way  Ms 
mail  is  censored,  he  doesn't  have  enough  freedom  of  exercise. _  they 
don't  give  him  enough  medical  attention:  We  are  simply  getting  a 
flood  of  cases  like  that,  leading  up  to  tlie  point  that  I  think  we  are 
going  to  be  expected  to  take  over  and  run  the  State  penitentiaries, 
]ust  as  we  have  been  obliged  to  take  over  and  run  the  State  schools. 

The  Congress  at  ever}' Session  gives  us  new  types  of  business  that 
we  have  never  had  before.  The  Environmental  Protection  Act.  It 
would  be  hard  for  one  to  realize  what  a  tremendous  problem  those 
<^ases  present  to  us,  A  judge  who  knows  nothing  about  it  is  asked 
to  determine,  to  weigh  and  balance  the  recreational  advantages  with 
the  cost  of  a  dam  or  some  other  facility  of  that  sort, 

I  don't  complain  about  the  Congress,  under  the  Constitution,  fix- 
ing our  jurisdiction.  But  when  we  are  given  tremendous  new  volumes 
of  work,  we  are  placed  between  the  immovable  object  and  the  irre- 
sistible force,  "We  then  come  to  the  Congress  and  we  ask  for  more 
clerks,  more  secretaries,  etc,  and  we  run  into  the  business,  you  know, 
"this  is  an  economy  year,  you  can't  do  it." 

And  we  have  reached  the  point,  in  my  District  at  least,  where  the 
only  way  I  know  we  can  do  it  is  to  get  a  substantial  increase  in  our 
judge  power. 

Personally.  T  don't  like  it.  I  wish  we  had  fewer  judges  instead  of 
more  judges.  I  wish  we  handled  the  real,  what  I  call  the  real  litiga- 
tion, the  types  of  lawsuits  that  we  used  to,  but  that  isn't  the  way 
the  ball  bounces  and  that  is  the  reason  I  am  here  asking  for  four 
new  judges. 

I  would  like  to  make  just  one  or  two  points  before  I  get  to  the 
figures  and  statistics.  When  we  look  at  the  figures,  there  is  a  tend- 
ency, I  think,  ]Mr.  Chairman,  for  us  to  determine  what  our  needs 
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are  as  of  today.  That  isn't  quite  fair  to  those  diptricts  siicli  as  mine, 
which  constantly,  every  year,  liave  a  substantial  increase  in  filings, 
both  actual  filings  and  weighted  filings.  With  a  possible  exception 
of  1  or  2  years  out  of  the  last  20,  we  get  more  and  more  cases. 

In  1964,  we  went  through  this  routine,  a  study  nationwide,  an  om- 
nibus bill  and  new  judges.  At  that  time,  my  district  got  two.  In 
1968,  we  did  the  same  thing,  my  district  got  one.  And  experience 
shows  us  it  is  about  2  years  after  this  survey  before  the  bill  is  passed, 
before  the  judges  report,  or  are  confirmed.  So  when  we  talk  about 
our  needs  today,  it  isn't  a  realistic  approach  to  the  problem.  We  are 
talking  about  what  our  needs  are  going  to  be  8  and  4  and  5  and  6 
years  from  now,  because  that  is  the  next  opportmiity  that  we  will 
have  to  get  a  second  look  at  it. 

We  have  got  eight  judges  in  m.}^  district.  I  have  a  little  map  which 
I  just  handed  up,  I  believe  it  is  the  last  or  next  to  the  last  of  the 
sheets  which  I  handed  to  you.  Six  of  us  reside  in  Houston,  which 
is  the  seat  of  the  court;  one  resides  in  Brownsville:  one  resides  in 
Corpus  Christi.  All  of  the  other  work  in  the  other  divisions  is 
handled  by  those  judges  and  most  of  it  out  of  Houston. 

The  figures  to  which  I  would  invite  your  attention  are  some  that 
T  compiled.  If  you  will  look  at  the  first  exhibit,  it  is  our  actual  fil- 
ings, and  I  say  this,  with  the  thought  that  we  are  now  looking  at  our 
needs  3  or  4  yea,rs  hence.  Of  course,  we  don't  know  how  many  cases 
will  be  filed  in  the  future,  except  to  look  at  what  has  happened 
in  the  past. 

So  on  the  one  I  have  marked  "Statement  Exliibit  1."  I  have  taken 
our  actual  filings  every  year  for  the  last  5  j^eare  and  indicated  in 
the  right  column  the  percentage  of  increase,  each  year  over  the  pre- 
ceding 5^ear.  1969  over  1968;  1970  over  1969;  and  so  forth,  and 
arrived  at  the  average  increase  for  that  period,  which  is  21.6.  Every 
year  for  5  years  we  have  been  getting  an  average  of  21  percent  more 
cases  than  we  did  the  year  before. 

And  on  the  lower  half  of  the  page,  I  have  projected  that  to  show 
what,  if  that  rate  continues,  we  will  have  in  1973,  1974,  and  1975.  It 
shows  that  with  eight  judges  we  will  have  a  filing  of  862.  1.048.  and 
1,275  cases  per  judge,  actual  filings,  if  we  get  no  help.  Dividing  the 
same  total  by  12,  our  figures  would  be  574,  699.  and  850. 

Those  figures  are  more  than  a  judge  can  handle  or  can  handle 
well. 

The  second  sheet  I  have  prepared  is  called,  "Terminations,"  the 
cases  disposed  of.  And  on  the  extreme  right-hand  colimin  I  show 
the  national  average  of  terminations  per  judge  and  on  the  one 
immediately  to  the  left  I  show  the  average  terminations  in  our  dis- 
trict. You  notice  that  in  1968  we  were  not  far  ahead.  In  1969,  our 
figure  was  478  compared  to  the  national  average  of  311.  The  next 
year  we  had  563  compared  to  306.  The  next  year  we  had  661  compared 
to  315.  The  last  figure  shown  here,  which  is  fiscal  year  1972,  which 
is  nearly  a  year  old  now,  we  had  668  to  358.  The  last  few  j^ears. 
almost  2  to  1  as  to  what  the  national  average  is. 

I  would  like  to  point  out  last — I  will  try  not  to  bother  you  with 
statistics  any  more  tlian  I  feel  I  have  to— the  weighted  caseload  per 
judge,  per  last  fiscal  year,  wliich  is  my  exhil)it  3. "it  shows  both  the 
weighted  caseload  of  the  national  average  and  of  our  district  and 
how  each  one  has  increased  since  1968. 
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In  19G7,  the  veat  prior  to  the  5-year  period  I  set  up,  the  national 
average  was  252  and  ours  was  252.  A^'e  had  just  gotten  two  new 
judges  and  that  put  us  on  a  plane,  weighted  caseload.  We  were  at 
exactly  the  national  average. 

I  wish  we  could  have  stayed  there.  The  second  column  from  the 
left  shows  the  national  average,  the  third  column  from  the  riglit 
shows  our  average,  and  it  has  increased,  the  disparity  has  increased 
each  year.  In  1968,  the  national  average  was  265.  We  were  271. 
The  next  vear  the  national  average  was  289,  and  we  wei-e^up  to 
34:6.  1970.  the  national  average  was  273;  we  were  364.  In  1971,  the 
national  average  was  307 ;  we  were  417.  In  1972,  the  national  aver- 
age was  335 ;  we  were  478,  about  50  percent  above. 

Now,  I  have  also  shown  the  average  rate  of  increase  nationally 
and  the  average  rate  of  increase  in  my  district.  Nationally,  the 
weighted  caseload  per  judge  has  gone  up  6  percent.  In  my  district, 
it  has  gone  up  15  percent.  Again,  I  projected  those,  assuming  that 
that  increase  will  be  constant,  and  shown  on  the  extreme  right  col- 
umn at  the  bottom  of  exhibit  3,  the  number  of  judges  it  would  require 
in  my  district  to  keep  us  at  what  is  the  present  national  average 
weighted  caseload. 

I  might  sav,  ]SIr.  Chairman,  no  one,  so  far  as  I  know,  has  ever 
figured  out  and  told  us  what  weighted  caseload  a  judge  ought  to  be 
able  to  handle.  What  is  a  desirable  yardstick?  How  much  work  a 
judge  could  do.  If  that  is  ever  done.  1  will  guarantee  in  my  district 
we  will  abide  by  it.  And  if  we  don't  cut  the  mustard,  we  won't  be 
here  asking  for  additional  help. 

But  I  respectfully  suggest  that  perhaps  this  subcommittee  or  the 
Judicial  Center,  the  Judicial  Conference,  or  somebody,  ought  to  have 
some  time  studies  made  and  say  that  a  judge  ought  to  be  able  to 
handle  a  weighted  caseload  of  275,  300,  325  per  year.  And  when  we 
greatlv  exceed  that  figure,  that  means  help  ought  to  be  provided. 

^"\li"at  does  this  increase  in  terminations  mean?  Is  it  that  we  are 
disposing  of  a  lot  of  cases — and  we  are — because  the  quantity  of 
work  and  disposition  is  there,  but  the  quality  is  not?  I  am  somewhat 
embarrassed  to  see  it,  but  the  more  work  we  turn  out,  the  less  the 
quality  of  it. 

If  we  agree  that  the  present  weighted  caseload  national  average  is 
a  desirable  criteria,  if  that  is  what  a  judge  should  handle,  then  in 
1973,  which  is  now  more  than  half  gone,  my  district  would  need 
13.18  judges  to  handle  it.  Next  year,  1974,  we  woidd  need  15.21. 
And  in  1975,  we  would  need  17.5  judges  to  maintain  our  present 
yardstick. 

A  little  background  of  our  request.  As  you  know,  of  course,  these 
requests  are  submitted  first  to  the  Statistics  Subcommittee  of  the 
Court  xldministration  Committee  of  the  Judicial  Conference.  Judge 
John  Butzner  is  chairman  of  that  group.  They  work  closely  with 
the  Administrative  Office,  they  get  all  of  the  facts  and  figures,  and 
they  look  at  it  from  a  purely  statistical  standpoint,  as  I  understand 
it.  They  then  report  to  their  parent  committee,  the  Committee  on 
Court  Administration.  They  take  into  account  other  factors,  unusual 
circumstances  and  situations,  and  make  their  recommendation  to 
the  Judicial  Conference. 

The  Statistics  Subcommittee  recommended  three  judges  for  mj^ 
district.  And  I  appeared  before  the  parent  committee,  the  Committee 
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on  Court  Administration.  I  don't  believe  I  am  -sdolating  a  confidence 
to  say  at  that  time  the  subcommittee  chainnan  indicated  that  ours 
was  a  borderline  case,  they  could  go  for  four  just  as  well  as  they 
could  have  gone  for  three.  In  any  event,  because  of  a  number  of 
factors,  these  distances  involved,  the  places  where  our  judges  reside, 
tlie  continuing  increase  each  year  over  the  last,  the  parent  committee 
recommended  the  four  and  the  Judicial  Conference  has  seen  fit  to 
recommend  the  four. 

This  is  not  an  inflated,  exaggerated  figure.  I  didn't  ask  for  four 
with  the  hope  that  maybe  I  would  end  up  getting  two  or  three.  I 
asked  for  four  because  I  sincerely  do  not  believe  we  can  do  the  work 
we  are  supposed  to  do,  tliat  we  can  satisfy  the  demands  of  our  dis- 
trict, with  anything  less  than  that. 

If  the  Congress  sees  fit  to  give  us  four  judges,  I  propose  to  have 
one  reside  in  Laredo,  Tex.  where  we  have  no  resident  judge;  to  have 
a  second  judge  reside  in  Brownsville,  Tex.,  where  we  now  have  one 
judge;  to  have  a  third  judge  reside  in  Galveston,  Tex.  where  we 
now  have  none :  and  to  place  the  fourth  one  in  Houston. 

I  have  included  in  the  sheets  I  handed  to  the  subconuiiittee  some 
Tareakdowns  of  the  way  our  work  presently  is  divided  among  our 
present  judges  and  the  filings  and  statistical  breakdown  of  the  work 
among  our  several  divisions.  In  my  judgment,  that  will  best  meet 
our  needs  and  that  is  where  I  would  recommend  that  the  judges 
should  reside. 

I  have  given  thought  to  the  facilities  that  were  available  for 
them  in  those  places  and  what  the  impact,  the  net  result  would  be, 
insofar  as  our  operations  go.  And  I  believe  that  would  be  the  most 
efficient  and  the  least  costly  to  the  Go-vernment  of  any  arrangement 
that  we  could  make. 

That  is  all  I  have  to  say,  sir,  although  I  am  glad  to  answer  any 
questions  the  chairman  might  put  to  me. 

Senator  Burdick.  Thank  you. 

I  listened  very  carefully  to  your  statement  about  how  the  practice 
has  increased  and  wliat  caused  it  to  increase — decisions,  acts  passed, 
and  sc  forth.  The  upsurge  in  the  prisoner  petitions,  the  habeas  corpus 
civil  rights  petitions,  has  been  great.  I  think  you  agree  with  me 
that  a  great  many  of  them  are  without  merit,  and  that  some  of  them 
are  even  frivolous  on  their  face.  I  would  think  that  those  could  be 
handled  by  magistrates,  at  least  a  good  many  of  them  could  be. 

Judge  CoNNALLY.  Almost  all  of  them  are  handled  by  magistrates, 
or  perhaps  at  a  lower  level,  by  our  law  clerks.  We  do  not  normally 
ask  the  magistrates  to  hold  the  evidentiary  hearings.  The  reason 
for  that  is  this:  To  have  an  evidentiary  hearing,  to  be  realistic,  you 
have  to  have  a  court  reporter.  We  have  only  one  court  reporter  for 
each  judge.  It  is  expensive  and  trou.blesome  to  get  another  one.  "V'SHien 
the  magistrate,  sitting  as  a  master,  holds  the  evidentiary  hearing, 
cither  side,  and  usually  the  prisoner,  if  the  result  is  adverse  to  him, 
is  entitled  to  take  exception  and  ask  the  court  to  review  it.  Tliat 
means  the  entire  record  must  be  transcribed.  That  is  costly.  It  causes 
delay:  and  in  all  candor,  I,  and  I  believe  most  judges,  can  sit  down 
in  tile  courtroom  and  hear  the  thing  ourselves,  make  our  findings 
from  the  bench  and  dispose  of  it  with  less  time,  effort  and  money, 
that  if  we  asked  the  magistrate  to  haA^e  the  hearing. 
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I  am  not  really  sold  on  the  master  system,  except  in  rather  unusual 
circumstances. 

Senator  Burdick.  But  it  is  relatively  a  small  percentage  in  which 
you  have  evidentiar}^  hearings  ? 

Judge  CoxxALLT.  A  very  small  percentage.  Ninety-odd  percent 
of  them  can  be  disposed  of  on  the  record. 

Senator  BimDicK.  And  those  can  be  handled — well,  most  of  them 
can  be  handled  by  magistrates  ? 

Judge  Coxx^ALLT.  ]\Iagistrates  or  our  law  clerks. 

Senator  Burdick.  That  is  right. 

Judge  CoNXALLY.  I  use  the  law  clerks  because  I  am  entitled  to — 
as  the  chief  judge  in  the  district,  I  have  a  little  more  money  in  my 
personnel  allowance,  and  the  magistrates  are  so  overworked  with 
other  things,  that  where  I  can,  I  use  my  people. 

Senator  Buedick.  Could  you  use  another  full-time  magistrate 
effectively  ? 

Judge  CoxxALLT.  At  the  moment  we  are  doing  very  well.  And 
anticipating  that  you  are  perhaps  suggesting  that  we  might  use  one 
magistrate  in  lieu  of  one  judge,  I  would  say  I  don't  believe  that  is 
the  answer.  There  are  some  things  that  a  judge  simply  has  got  to 
do.  You  interrogated  Judge  Brewster  about  pretrials.  Our  mag- 
istrates pretry  all  of  our  cases.  I  can  give  you  an  example. 

We  had  a  visiting  judge  come  in,  Judge  Dan  Thomas  from  Mobile, 
to  help  us,  and  he  worked  with  us  for  3  weeks.  I  took  110  cases  from 
the  dockets  of  the  other  judges  there,  and  I  turned  them  over  to  our 
two  magistrates  in  ITonston  some  3  months  before  Judge  Thomas 
came.  They  set  them  all  for  pretrial  and,  to  be  candid,  for  settlement 
hearings.  It  is  a  fact  of  life,  I  regret  it.  but  it  is  true ;  lawyers  simply 
will  not  get  the  job  done  and  be  realistic  about  a  settlement  until 
they  see  a  trial  a  few  weeks  in  the  offing. 

Senator  Burdtck.  As  a  matter  of  fact,  I  think  we  used  to  say — 
"in  the  shadow  of  the  jury." 

Judge  Coxx-ALLY.  T  guess  that  is  true.  It  is  true  in  the  criminal 
cases.  The  defendant  can't  make  up  his  mind  to  plead  guilty  until 
he  walks  into  the  courtroom  and  sees  the  jur>"  sitting  in  the  box. 

Our  magistrates  settled  all  but,  I  think  about  25  of  those  cases, 
maybe  30,  and  set  those  down  for  Judge  Thomas,  and  he  disposed 
of  all  but  4  or  5  or  6.  Our  judges  had  to  do  nothing,  devote  no  time 
to  those,  except  the  time  which  possibly  might  have  been  devoted 
prior  to  the  time  that  Judge  Thomas  came  with  us. 

In  my  judgment,  that  is  where  a  magistrate  can  save  us  time. 
That  is  not  the  complete  answer.  If  a  judge  is  going  to  try  a  case 
on  the  bench,  I  simply  can't — well,  I'll  start  over.  I  can  get  more 
mileage  out  of  sitting  down  with  the  lawyers  in  my  office  and  having 
them  discuss  it  vrith  me  informally  in  an  hour,  than  I  can  get  in  a 
day's  time  on  the  bench.  I  learn  what  the  case  is  about.  I  learn  what 
their  contentions  are.  I  learn  what  the  crux  of  the  controversy  is, 
and  I  Iniow  what  to  look  for,  to  expect  and  anticipate,  when  it 
comes  along. 

^  That  is  a  type  of  pretrial  that  a  magistrate,  in  my  judgment, 
simply  can't  do.  The  way  I  operate,  it  doesn't  take  long,  but  I  find 
it  is  very  helpful.  And  the  magistrate  may  have  had  a  dozen  pre- 
trials in  that  case,  but  I  have  to,  for  my  own  benefit,  have  a  little 
informal  discussion  with  the  lawj-ers  and  tr^'  and  grasp  it  myself. 
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You  walk  in  a  courtroom,  you  may  have  a  pretrial  order  10  pages 
long,  l)ut  it  will  take  you  longer  to  study  it  and  try  and  understand 
it  than  if  you  hare  a  short  discussion  with  the  lawyers  about  it. 

Senator '^BuRDiCK.  Well,  in  addition  to  the  magistrates,  we  have 
some  more  relief  in  sight  for  you. 

Judge  CoNNALLY.  What  is  that? 

Senator  Burdick.  I  think  this  Congress  will  approve  of  the  aboli- 
tion of  the  three- judge  court 

Judge  CoNNALLY.  That  will  be  helpful.  That  will  be  helpf\il.  We 
have  a  number  of  those  matters.  Actually,  in  our  district,  it  has  not 
been  a  great  burden.  I  think  it  was  based  on  a  false  premise  in  the 
first  place. 

As  I  understand  it,  the  legislation  was  enacted  because  it  was 
considered  inappropriate  for  a  single  district  judge  to  strike  down 
a  State  statute  as  being  unconstitutional.  They  wanted  to  give  the 
court  a  little  more  prestige,  and  so  forth. 

We  have  struck  down  too  many  statutes  now,  Senator,  that  if  that 
feeling  ever  was  abroad  in  the  land,  I  don't  think  it  is  any  more. 

Senator  Bijrdick.  You  recognize  the  travail  and  troubles  and 
the  bother  of  getting  three  judges  together  at  one  time. 

Judge  CoNNALLY.  It  is  troublesome ;  it  is  expensive. 

Senator  Btjrdick.  It  is  even  harder  to  get  three  Senators  together 
at  one  time.  It  is  difficult. 

Judge  CoNNALLY.  I  can  understand. 

Senator  Buedick.  We  are  hopeful  that  it  will  pass.  There  is 
strong  support  for  doing  away  with  them. 

Judge  CoNNALLY.  You  brought  up  the  habeas  corpus  matters, 
release  by  State  prisoners.  In  my  judgment,  that  is  the  most  frus- 
trating, the  most  time-wasting,  job  that  we  do.  Not  that  these  fel- 
lows are  not  entitled  to  have  their  case  reviewed;  but  bear  in  mind 
that  the  worst  offender,  the  fellow  that  gets  the  toughest  sentence, 
is  the  one  that  is  the  most  prolific  of  the  writ  writers.  And  when  you 
have  reviewed  his  case  at  length,  when  you  have  exa-mined  every 
point  he  raises,  when  he  has  taken  an  appeal  and  gone  to  the  Court 
of  Appeals  and  they  have  reviewed  it  and  found  it  is  all  right,  I 
consider  it  a  vraste  of  judicial  time  of  the  worst  order,  when  6 
months  later,  a  year  later,  or  2  years  later,  we  continually  have  to 
go  back  over  the  same  thing. 

Now,  you  may  say  that  the  law  doesn't  permit  him  to  raise  the 
same  point.  That  is  true.  And  the  Congress,  when  it  amended  the 
habeas  corpus  statute  about  12  or  14  years  ago,  I  would  say,  wrote 
something  like  this — ^talking  about  Federal  prisoners,  our  own  people 
— the  court  shall  not  be  obliged  to  consider  more  than  a  single  peti- 
tion for  the  same  relief.  Or  wording  essentially  similar.  Wnich  I 
would  construe  to  mean  that  every  prisoner  is  entitled  to  have  one 
review. 

Senator  Burdick.  On  the  same  issue? 

Judge  CoNNALLY.  Well,  that  is  the  point  I  am  going  to  make. 

Now,  the  courts  have  construed  that  to  mean  that  that  only 
means  one  review  on  each  issue.  And  he  can  come  back  and  file  a 
dozen  different  petitions,  raising  a  new  issue  every  time  which,  of 
course,  requires  us  to  get  out  his  file,  and  review  what  we  looked  at 
before,  to  see  if  this  one  presents  anything  that  wasn't  in  the  other 
one. 
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I  respectfully  sugo-est  that  each  prisoner  ought  to  be  entitled 
to  one  review  for  everything  and  he  ought  to  be  obliged  to  do  it 
within  a  relatively  short  period  of  time.  Let  him  have  a  couple  of 
years  after  his  conviction  to  raise  anything  he  wants  to  then.  He 
knows  if  the  sherilf  took  him  out  in  the  back  of  the  jail  and  beat 
him  over  the  head  to  get  a  confession.  He  Imows  if  a  State  didn't 
give  him  an  appeal  when  he  claimed  he  was  indigent.  He  knows  if 
his  lawyer  was  incompetent  or  inefficient  at  that  time.  But  the  prac- 
tice now  is  to  wait  8  or  10  or  12  years  in  a  serious  case,  when  the 
judge  is  no  longer  the  judge,  the  district  attorney  is  no  longer  the 
district  attorney,  his  lawyer  has  forgotten  about  it,  and  then  raise 
these  questions:  "I  didn't  get  an  appeal  back  in  1960  and  I  was 
indigent."  He  comes  in  in  1973  complaining  about  it  for  the  first 
time. 

Okay,  I  have  gotten  that  off  my  chest.  I  feel  strongly  about  it. 
It  is  a  great  waste  of  time  and  money. 

Senator  Burdtck.  Judge,  it  has  come  to  the  committee's  attention 
that  there  were  certain  discrepancies  in  the  reporting  of  these  statis- 
tics by  your  court  in  recent  years. 

Judge  CoNNALLY.  Discrepancy  in  statistics?  Tell  me  about  it.  I 
am  interested. 

Senator  Bup.dick.  I  refer  to  the  fact  that,  apparently,  the  immi- 
gration cases,  or  two-thirds  of  them,  which  were  actually  handled 
by  your  magistrates,  were  reported  as  criminal  cases  filed  in  the 
criminal  docket.  T  am  advised  that  this  inaccurate  reporting  was 
corrected  at  the  end  of  September  1972.  Of  course,  one  of  the  rea- 
sons why  the  magistrate  system  was  created  was  to  relieve  the  judges 
of  having  to  handle  petty  offenses,  including  immigration  matters. 
Do  you  have  any  comments  about  how  the  inclusion  of  immigration 
cases  apparently  distorted  the  workload  of  eight  judges? 

Judge  CoxxALLY.  Yes,  sir,  I  sure  do. 

We  have  had  the  magistrates  about  2  years.  Of  course,  when  we 
got  them,  they  were  a  new  tool.  "\^"e  didn't  know  just  how  much 
benefit  we  would  get  from  them.  Prior  to  that  time,  all  of  these 
cases,  immigration  and  everything  else,  were  filed  in  our  court.  That 
continued  to  be  the  case,  and  when  we  got  the  magistrates,  we 
started  referring  the  immigration  cases  to  them.  The  U.S.  attorneys 
wanted  us  to  continue,  for  the  judges  to  take  a  look  at  the  cases  and 
see  if  thev  were  of  a  serious  enough  nature  to  remain  in  the  district 
court. 

About  a  year  ago  noAv — and  it  wasn't  September  1972 — about  a 
year  ago  now,  we  ceased  that  practice  because  we  were  referring  all 
of  them  to  the  magistrates,  and  all  it  was  doing  was  showing  a  filing 
in  the  district  court,  which  we  really  didn't  handle.  And  we  started 
having  them  filed  directly  in  the  magistrate's  court.  Since  about 
March  of  last  year  they  have  not  been  reported  in  our  statistics,  sir, 
is  my  understanding. 

Senator  Biirdick.  AVell,  according  to  the  information  we  have, 
they  stopped  reporting  in  September  of  last  year. 

Judge  CoNNALLY.  I  cau't  ansvrer  that. 

Senator  Burdick.  But  that  is  a  matter 

Judge  CoxNALLY.  But  as  of  the  time  we  told  them  to  do  it  the 
other  way,  they  quit  filing  them  in  the  district  court.  And  actually 
we  handled  them,  I  believe,  as  expeditiously  and  efficiently  as  is 
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possible.  The  immigra.tion  officer  comes  in  and  files  a  complaint  with 
the  magistrate,  charging  Juan  Rodriguez  with  illegal  entry.  That  is 
all  the  paper  work  that  is  done  on  that  case.  He  is  brought  in,  he  is 
given  a  hearing,  his  rights  are  explained  to  him.  Ninety-nine  percent 
of  the  time  he  waives  a  lawyer  and  pleads  guilty,  and  sentence  is 
imposed. 

Senator  Btjrdtck.  And  then  after  lie  serves  his  time,  he  goes  back 
to  the  Eio  Grande  and  comes  back  again  ? 

Judge  CoxxALLT.  Vi'e  have  a  little  gimmick  down  there  that, 
hopefully,  maj^  discourage  that,  Senator. 

Senator  Burdick.  Tell  me  about  it. 

Judge  CoxxALLY.  I  will  tell  you  about  it.  Some  of  these  fellows 
will  have  in  their  possession  a  substtmtial  amount  of  money,  $100, 
$200,  $300,  some  of  them  more  than  that.  We  have  adopted  a  prac- 
tice of  imposing  a  fine  of  X  numl)er  of  dollars  in  their  case,  which 
leaA^es  them  about  $20  to  get  back  home  on,  and  collect  the  remainder 
of  it  as  a  fine  paid  to  the  United  States.  That  has  not  been  popular 
with  the  wetbacks,  or  the  Mexican  consul,  I  might  say,  on  the  border. 
But  we  have  thought,  if  these  people  could  learn  they  can't  come  up 
here  and  make  $500  and  then  carry  it  back  home,  that  perhaps  it  will 
have  a  proper  effect. 

Senator  Burdick.  Maybe  it  is  working,  judge.  I  hope  so.  As  chair- 
man also  of  the  subcomniittee  on  penitentiaries,  I  am  very  familiar 
with  that  problem.  The  recidivism  rate  is  awfully  high. 

Judge  Coxx^ALLY.  Among  the  wetbacks. 

Senator  Burdick.  Among  the  Mexicans. 

Judge  CoxxALLY.  That  is  true. 

You  must  understand,  JMr.  (Chairman,  the  work  we  get,  what  we 
do,  is  dependent  entirelv  on  the  law  enforcement  agency  concerned. 
T  have  had  wetbacks  that  literally  have  had  15  or  20  voluntary 
departures,  and  m_aybe  six  or  eight  deportations,  before  a  charge  in 
my  court  is  ever  filed  on  them.  I  will  also  have  some  that  are  filed 
on  apparently  the  first  time  they  are  caught.  ^Ylry  that  discrepancy? 
I  don't  know. 

Senator  Burdick.  Aren't  these  cases  really  easier  to  handle  admini- 
stratively than  judicially? 

Judge  CoxxALLY.  We  handle  them,  I  would  say  almost  admini- 
stratively. I  have  handled  man3^  many  thousands  of  them  over  the 
years  that  I  have  had  to  work  at  the  Laredo  division  of  our  court, 
and  we  ram  them  in  there,  we  take  their  plea.  We  impose  a  sentence, 
frequently  a  suspended  sentence,  almost  always  for  first  offenders. 
If  they  commit  no  other  offense,  no  burglary,  no  theft,  no  hijacking, 
we  give  them  a  suspended  sentence  and  send  them  home.  But  there 
is  nothing,  really,  we  can  do  about  it.  For  the  ones  that  have  had 
four  or  five  different  convictions  in  court,  which  means  untold  prior 
illegal  entries,  the,  maximum  we  can  give  them  is  2  years.  And  I 
have  given  many  of  them  2  years. 

Tt  won't  be  8  months  after  they  finish  that  2-year  sentence  that 
they  are  back  again  and  get  another  2  years.  I  don't  know  whether 
that  means  they  prefer  living  in  one  of  our  penitentiaries  to  living 
in  Mexico  or  whether  they  think  they  are  going  to  get  by  with  it 
this  time,  but  that  is  the  fact  of  life.  That  is  the  way  it  happens. 

Senator  Burdick.  I  have  asked  the  Administrative  Office  to  pre- 
pare special  exhibits  relating  to  your  district  and  the  Western  Dis- 
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trict  of  Texas.  I  belit^re  you  have  been  furnished  a  copy  of  that 
special  exhibit,  which  is  now  made  a  part  of  the  record. 

Texas  Southern 

In  FY  1972  Total  criminal  dispositions  numbered  3225.  Magistrate  handled 
1955  of  these  or  approximately  60%. 

Assuming  that  judges  are  handling  40%  of  the  criminal  workload  and  100% 
of  the  civil  workload,  and  that  these  percentages  can  be  applied  to  1971  and 
1972  filings,  the  following  figures  represent  the  workload  of  the  judges  of  the 
Southern  District : 

1S71  1972  1  1973       1973  (first  half) 

Civil 

40  p^ropnt  of  Criminal 

Total  judge  loaci 

Per  judgeship 

1  1973  Full  year  estimate  was  obtained  by  douhllnc;  the  first  half  year  figures. 

2  Total  Cr.minal  was  2,S93  in  fiscal  year  1371  and  3,200  in  fiscal  year  1972. 

This  exhibit  shows  that  in  1972,  after  about  2,000  immigration 
cases  were  removed,  the  district  had  a  caseload  of  463  raw  filings  per 
judge,  whereas  it  was  709  as  shown  in  the  Administrative  Office 
exhibit  1,  which  was  considered  by  the  Statistical  Subcommittee. 

Judge  CoNNALLY.  I  am.  sorry,  I  wasn't  aware  of  this  circumstance. 
I  do  know  that  for  the  fiscal  1972  figures,  up  until  June  30  of  last 
year,  our  figures  do  reflect  the  immigration  cases  because  we  were 
filing  them  in  our  court,  and  were  referring  them  to  the  magistrates. 
As  I  indicated  to  you,  I  thought  it  was  a  waste  of  clerk's  time,  and 
we  stopped  doing  that.  I  am  relying  on  my  memory,  but  I  would 
say  it  was  IMarch,  just  about  a  year  ago,  JMarch  or  possibly  the  first 
of  April  of  1972.  And  so  far  as  I  know,  they  have  not  been  included 
in  our  figures  since  that  time. 

That  would  show  up  for  the  first  half  of  fiscal  1973. 

Senator  Burdick.  We  will  be  in  recess  for  5  minutes. 

[Brief  recess.] 

Judge  CoNNALLT.  I  regret,  Mr.  Chairman,  this  confusion  about 
the  statistics  from  my  District. 

Let  me  say  this  with  res^^ect  to  immigration  cases.  There  are  four 
different  types: 

Illegal  entry,  which  is  jiist  a  Mexican  citizen  wading  across  the 
ri\-er.  and  the  maximuni  sentence  is  0  months,  a  misdemeanor.  They 
are  the  ones  that  we  have  handled  very  expeditiously  for  years. 
However,  if  that  ]^Iexican  alien  uses  false  identification,  or  if  he 
makes  a  false  claim  of  citizenship,  if  he  walks  across  the  Interna- 
tional Bridge  and  makes  a  claim  of  American  citizenship,  those  are 
felonies.  They  carry  a  5-year  maximum,  as  I  recall.  Certainly  2 
years.  We  have  always  handled  those  in  the  district  court  because  we 
had  to. 

The  most  serious  is  transporting  aliens.  Possibly  an  American  citi- 
zen, possibly  not,  will  transport  these  aliens  for  hire,  usually  to  Chi- 
cago, '^^^ry,  I  don't  know,  but  all  of  the  wetbacks  in  the  world  seem 
to  want  to  go  to  Chicago.  That  is  a  very  serious  offense,  calling  for  a 
maximum  of  5  years  for  each  alien  so  transported. 

I  would  make  the  point  that  we  are  using  our  magistrates  to  as 
great  an  extent  as  possible.  We  have  done  this:  we  have  asked  the 
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U.S.  attorney,  and  he  lias  agreed  that,  where  the  using  of  false  docu- 
ments or  the  making  of  false  claims  of  citizenship  are  involved, 
despite  the  fact  that  those  are  felonies,  unless  it  is  an  aggravated 
case,  and  he  thinks  the  sentence  would  exceed  what  the  magistrates 
could  give,  he  will  file  that  simply  as  an  illegal  entry  in  the  magis- 
trate's court. 

So  we  have  reduced  our  caseload  in  the  district  court  to  only  the 
transportation  of  aliens,  which  is  a  more  aggravated  felony. 

Senator  Bukdick.  Getting  back  to  these  statistics,  you  agree  that 
this  would  reduce  your  caseload?  The  exhibit  shows,  for  example, 
that  in  1972,  if  about  2,000  immigration  cases  were  removed,  3'our 
district  would  have  a  caseload  of  463  raw  filings  per  judge  rather 
than  709,  as  shown  by  Administrative  Office  exhibit  1. 

Judge  CoNNALLY.  I  was  reviewing  with  jNlr.  Halloran  as  to  where 
the  60-percent  figure  came  from.  However,  I  can  only  answer  by 
saying  that  mitil  a  year  ago  our  district  court  figures  did  include  the 
immigration  cases.  He  has  another  chart  here  that  shows  the 
number  of  immigration  cases  by  each  district.  You  break  it  down, 
how  many  narcotic  cases,  how  many  other  kinds,  and  I  am  confident 
they  can  give  you  those  figures,  but  whether  it  is  60  percent  or  more 
or  less,  I  am  sorry,  I  am  not  in  a  position  to  tell  you. 

Senator  Bukdick.  The  same  thing  would  hold  true  on  termination. 
By  eliminating  1955  immigration  cases  from  the  1972  terminations, 
we  reduce  the  1972  terminations  per  judge  from  668  to  424? 

Judge  CoNXALLY.  It  would. 

Senator  Buedick.  The  special  exhibit  also  shows  that  for  the  first 
6  months  of  1973,  when  immigration  cases  were  not  reported  as 
criminal  filings,  you  had  a  total  of  1965,  which  for  12  months  would 
project  to  3.928  total  cases,  or  491  for  each  of  three  judges. 

Judge  CoxxALLY.  I  would  say  that  sounds  accurate. 

Senator  Burdick.  Do  you  agree  that  the  subcommittee  should 
assess  your  need  for  new  judges  in  the  light  of  these  revised  statis- 
tics? 

Judge  CoxxALLY.  Yes,  sir.  I  would  not  object  to  eliminating  the 
immigration  cases  and,  as  I  indicated  to  you,  I  did  what  I  could 
some  time  ago  to  eliminate  them  because  they  were  not  doing  any- 
thing but  building  up  figures  and  paperwork  and  I  am  not  iiiclined 
to  do  either. 

I  do  respectfully  ask  the  subcommittee,  however,  to  bear  in  mind 
that  whether  you  include  the  immigration  cases  or  don't — and  I 
would  be  glad  if  you  would  exclude  them  in  the  figures — you  must 
look  at  the  fact  that  every  year  we  are  getting  a  higher  increase, 
rnuch  higher  than  the  national  average,  and  that  we  are  looking  at  a 
situation  4  years  down  the  line  instead  of  looking  at  the  figTires  here 
today. 

Has  my  time  expired,  or  could  I  have  another  minute  ? 

Senator  Burdick.  Yes ;  we  have  a  few  questions  from  the  staff. 

Judge  CoxxALLY.  You  are  going  to  turn  me  over  to  the  tender 
mercies  of  the  counsel.  All  right,  sir. 

]Mr.  Westphal.  Judge,  your  presentation  has  made  projections  for 
the  future  years,  and  Judge  Butzner,  when  he  testified  before  the 
subcommittee,  indicated  that  his  subcommittee  of  the  Judicial  Confer- 
ence, for  the  first  time  in  this  process  of  making  quadrennial  sur- 
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veys,  had  based  tlieir  recommendations  for  additional  judgeships  on 
projections  of  judgeship  needs  through  the  year  1976. 

Now,  by  the  same  token,  Judge  Butzner  and  people  from  the 
Administrative  Office  have  indicated  that  there  is  some  difficulty  in 
arriving  at  a  system  of  projections  that  is  better  than  what  we  do  as 
we  attempt  to 'judge  the  future  by  what  has  happened  in  the  past. 
The  problem  with  that  is  that  the  projected  basis  overlooks  things 
that  can  happen  to  the  caseload  in  the  future.  As  you  pointed  out, 
Congress  can  create  new  causes  of  action  in  the  Federal  courts, 
which  raises  hob;  by  the  same  token.  Congress  is  presently  con- 
cerned with  '-no  fault"  legislation  which,  if  enacted,  would  do  a 
great  deal  to  eliminate  many  of  your  motor  vehicle  cases. 

Judge  CoNNALLY.  We  don't  have  many  of  those  any  more,  Mr. 
Westphal.  ^Vhen  I  first  came  on  the  bench,  we  had  lots  of  personal 
injuries  based  on  diversity.  I  can't  tell  you  the  percentage,  but  we 
have  relatively  few  of  those  at  the  moment. 

Go  ahead.  Excuse  me. 

Mr.  Westphal.  Also,  Congress  has  before  it  the  recommendation 
of  the  ALI  study  which  makes  some  revisions  in  the  allocation  of 
jurisdiction  between  State  and  Federal  courts,  and  proposes  to  make 
other  changes  in  diversity  jurisdiction.  If  that  legislation  should 
pass,  that  could  have  an  effect  ui^on  projected  caseloads  for  1976, 
could  it  not? 

Judge  CoNNALLT.  I  assume  it  could.  I  am  sorry,  I  am  not  famil- 
iar with  that  study. 

Mr.  Westphal.  Now,  the  figures  for  1972  for  the  Southern  Dis- 
trict of  Texas  indicate  you  had  a  total  of  585  marine  personal  injury 
cases  filed  in  your  district  and  part  of  these  cases  involved  long- 
shoremen and  harbor  workers.  Last  year.  Congress  enacted  some 
amendments  to  the  Longshoremen  and  Harbor  Workers  Act,  which 
were  signed  by  the  President  on  October  27,  1972.  Have  you  had  an 
opportunity  to  consider  what  effect  this  new  law  would  have  on  the 
volume  of  your  marine  personal  injury  cases? 

Judge  CoxxALLT.  It  may  decrease  it  somewhat.  I  am  not  thor- 
oughly familiar  with  that  statute.  I  have  a  copy  of  it  on  my  desk, 
but  I  apologize  to  say  I  am  not  familiar.  It  increases,  rather  drasti- 
cally, the  workmen's  compensation  benefits  that  the  longshoremen 
may  receive.  '\Miether  or  not  it  will  increase  them  to  such  an  extent 
that  they  will  not  also  want  to  go  against  the  vessel  and  the  vessel 
m  turn  against  the  stevedore,  I  simply  can't  say. 

Mr.  Westphal.  In  addition  to  increasing  the  longshoremen  bene- 
fits, one  more  effect  of  the  amendments  made  last  year  to  that  act  is 
that  it  removes  unseaworthiness  as  a  basis  for  the  longshoremen's 
action  against  the  vessel  on  which  he  is  workmg.  He  can  only  sue 
for  negligence.  That  should  have  some  impact  in  reducing  actions  by 
longshoremen  against  the  vessel. 

Judge  Coxxally.  The  difl'erence  between  seaworthiness  and  negli- 
gence is  so  uncertain  and  devious,  I  don't  think  that  will  make  any 
difference.  If  a  personal  injury  lawyer  representing  a  longshoreman 
wants  to  file  a  suit,  he  now  alleges  both — negligence  and  unseawor- 
thiness. In  the  future,  he  will  simply  allege  negligence.  Insofar  as 
the  number  of  cases,  I  think  that  the  effect  will  be  mimimal.  Insofar 
as  increased  benefits,  it  very  well  may. 
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Senator  Burdick.  I  wovild  like  your  opinion  on  something.  Can 
they  base  it  upon  seaworthiness? 

Judge  CoxxALLY.  Well,  Senator,  there  are  different  concepts, 
'although,  yes,  seaworthiness  may  be  based  upon  negligence.  The 
master  or  the  crew  of  the  vessel  permits  a  condition  to  exist  which 
renders  the  vessel  unseaworthy. 

Senator  Burdick.  I  mean,  if  he  proceeds  under  the  theory  of  neg- 
-ligence,  can  he  prove  his  negligence  by  unseaworthiness  ? 

Judge  CoxNALLT.  I  can't  answer  that  categorically,  Senator.  The 
concepts  are  so  close.  Thej-  are  based  on  answers  of  a  jury,  which 
are  never  precise.  I  can  saj'^  that  in  practice,  the  way  these  cases  are 
tried,  there  is  such  a  thin  line  that  I  don't  think  that  will  make  any 
difference.  Seaworthiness,  of  course,  is  supposed  to  give  a  cause  of 
action,  irrespective  of  negligence.  The  crew,  the  master  and  the  crew, 
may  do  everything  humanly  possible  to  keep  the  vessel  clean  and 
shipsliape,  but  if  there  is  an  unseaworthy  condition,  the  longshore- 
man can  recover. 

But  every  time  you  find  a  defective  condition,  you  can  just  as  well 
allege  that  it  came  about  through  negligence  as  you  can  allege  that 
it  constituted  unseaAvorthiness.  That  is  not  going  to  help  us  any  as 
far  as  getting  rid  of  the  cases,  in  my  judgment. 

Mr.  Westphal.  Another  effect  of  these  amendments  in  the  1972 
Longshoremen  and  Harbor  "Workers  Act  was  to  eliminate  third- 
party  actions. 

Judge  CoxxALLT.  The  vessels  against  the  stevedore  ? 

IMr.  Westphal.  The  vessel  against  the  stevedore.  And  according  to 
the  figures  from  your  district,  in  this  595  cases  you  had,  237  of  those 
were  third-party  actions. 

Now,  that  would  have  an  effect  of  eliminating  237  of  those  cases, 
assuming  they  all  fall  into  that  category,  and  those  are  particularly 
complex  pieces  of  litigation,  are  they  not? 

Judge  Coxx^ALLT.  Well,  they  are  simply  other  personal  injury 
cases.  If  the  longshoreman  gets  hurt,  his  employer,  the  stevedoring 
company,  is  covered  by  insurance.  It  has  both  compensation  on  him 
and  it  has  liability  to  protect  the  employer.  So  he  sues  the  vessel,  the 
vessel  cross-acts  against  the  stevedore  company,  contending  that  it 
was  due  to  misconduct  or  negligence  on  the  part  of  some  of  the 
other  longshoremen,  that  it  was  equipment  or  machinery  that  was 
brought  aboard  the  vessel  by  the  stevedoring  company,  and  I  think 
— I  su.ggest  what  this  statute  was  aimed  at  was  permitting  the  long- 
shoreman to  recover  his  workmen's  compensation  and  then  in  effect 
sue  his  own  employer  for  unlimited  damages,  which  is  what,  really, 
he  is  doing  now. 

]Mr.  Y^ESTPHAL.  Do  you  know  how  many  injunction  actions  were 
commenced  in  your  district  to  enforce  compensation  awards  made  by 
tlie  Secretary  of  Labor  under  the  Longshoremen  and  Harbor  Work- 
ers Act?  Do  you  have  many  of  those? 

Judge  CoxxALLY,  Not  a  great  many,  no. 

Mr.  Westphal.  By  those  1972  amendments,  those  injunction  pro- 
cedures for  enforcement  or  review  of  an  award  are  taken  out  of  the 
district  courts  and  placed  into  the  circuit  court.  So  that  is  another 
effect  of  this  1972  amendment  that  I  spoke  of. 
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Judge  CoNNALLY.  Personall_y,  I  suppose  I  have  handled  about  8  or 
10  of  those  over  the  years.  There  are  not  many  of  them. 

jNIr.  Westpiial.  There  are  only  44  of  them  nationwide,  but  Galves- 
ton is  your  big  port,  and  I  am  sure  that  some  of  that  44  reside  there. 

Judge  CoNNALLY.  We  take  those  on  the  record,  you  see,  to  deter- 
mine if  there  is  any  basis  for  the  Deputy  Commissioner's  findings. 
We  don't  have  a  full-fledged  trial.  You  just  read  the  record  and 
make  your  finding. 

]Mr.' Westphal.  Judge,  you  drew  attention  to  how  your  district 
compares  with  the  national  average  for  filings,  and  so  forth,  and  for 
terminations.  The  problem  with  those  national  averages  is  that  they, 
on  the  average,  take  into  consideration  not  only  the  overworked  dis- 
trict but  also  the  underworked  district. 

Judge  Connally.  I  am  not  suggesting  it  is  a  proper  measure.  I 
am  saying  it  is  the  only  one  we  have.  We  have  been  doing  this  for 
12  years. 

Mr.  Westpiial.  As  I  understood  Judge  Butzner's  testimony,  his 
committee,  in  looking  at  the  problem  of  how  to  assess  when  a  judge 
is  overworked  or  underworked,  seems  to  have  arrived  at  a  figure  of 
400  raw  filings  per  judge  as  being  the  breaking  point,  so  to  speak. 
And  they  concluded  that  if  a  district,  on  the  projections  through 
1976,  weVe  to  then  have  400  or  more  filings  per  judge,  then  they 
thought  they  should  get  an  initial  judgeship  now.  This  is  what 
Judge  Butzner  testified  to. 

The  problem  in  looking  at  just  filings  is  that  nationwide  some  91 
percent  of  all  civil  cases  are  settled  without  any  court  action  at  all. 
So  out  of  a  caseload  of  400,  you  would  only  have  40  cases  remaining 
for  trial.  Do  you  follow  the  comparison  that  I  am  making  ? 

Judge  CoNNALLY.  You  say  without  any  court  action  at  all.  You 
mean  without  trial  before  motions,  before  pretrial?  I  would  question 
that,  Mr.  Westphal. 

Mr.  Westphal.  Well,  this  is  what  these  statistics  show,  prepared 
by  the  Administrative  Office. 

Judge  CoNNALLY.  I  frequently  question  them. 

Mr.  Westphal.  In  any  event,  another  national  average  that  is 
referred  to  is  that  in  1971  the  national  average  of  trials  per  judge 
was  44.  In  your  district,  it  was  31  trials  per  judge.  In  1972,  the 
national  average  for  trials  was  47  cases  per  judge,  and  in  your  dis- 
trict it  was  43  per  judge.  And  yet  from  what  you  have  told  us  here, 
the  judges  in  your  district  are  working  just  as  hard  as  any  judges 
on  the  national  average. 

Judge  CoNNALLY.  I  would  observe  in  answer  to  that  that  the 
efficiency  of  a  judge,  dispatching  and  disposing  of  judicial  business, 
is  not  measured  by  the  hours  he  spends  on  the  bench.  Pretrials  we 
have  mentioned,  and  a  judge  who  is  skillful  at  it,  who  has  the  per- 
sonality to  get  it  across,  can  effect  settlements  where  a  judge  who 
simply  goes  on  the  bench  and  starts  trying  cases  will  spend  a  week 
disposing  of  a  case,  where  the  judge  that  I  just  mentioned  perhaps 
can  get  it  disposed  of  in  an  hour. 

Also,  I  am  sure,  when  you  say  "trials,"  you  exclude  criminal  pro- 
ceedings, where  there  are  pleas  of  guilty.  Of  course,  thank  lieaven, 
90-odd  percent  of  our  criminal  cases  plead  guilty.  I  am  not  just 
talking  about  the  wetbacks,  I  am  talking  about  the  narcotic  cases.  I 
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spend  most  of  my  time  trying  narcotic  cases.  Laredo,  Tex.  is  the 
marihuana  capital  of  the  world,  and  also  they  bring  in  a  lot  of  hard 
narcotics. 

But  a  man  must  be  arraigned.  We  must  go  through  this  checklist 
of  explaining  his  rights  to  him.  We  must  have  motions  to  suppress 
and  preliminary  motions.  Then,  just  before  the  jury  starts  to  hear 
the  evidence,  he  comes  in  and  pleads  guilty. 

Xovr,  3-0U  do  not  consider  that  as  a  trial  and,  of  course,  it  is  not. 
But  frequently  we  spend  as  much  time  in  these  preliminary  matters 
before  the  cases  are  disposed  of.  And  I  would  observe  that  the  judge 
who  can  dispose  of  a  lot  of  cases  and  not  spend  too  much  time  on 
the  bench  is  doing  a  better  job  than  the  one  that  spends  a  lot  more 
time  on  the  bench. 

Mr.  Westphal.  I  appreciate  the  distinction  you  are  making, 
-Judge,  and  you  pointed  out  in  your  testimony  that  no  one  has  come 
up  with  a  determination  of  what  weighted  caseload  per  judge  is  the 
maximum  amount  that  we  can  reasonably  expect  a  judge  to  handle. 
So  the  subcommittee  has  been  trying  to  wrestle  with  this  problem  of 
how  to  measure  the  workload  as  imposed  upon  the  judge  and,  as  we 
look  at  it,  we  can  look  at  figiires  that  show  the  raw  filings  per  judge, 
the  weighted  caseload  per  judge,  the  number  of  trials  per  judge,  but 
no  one  statistic  seems  to  be  the  one  that  we  should  take  into  consid- 
eration and  base  your  judgment  on. 

So,  for  that  reason,  the  subcommittee  has  been  analyzing  some  of 
the  other  statistics  reported  to  the  Administrative  Office.  I  mentioned 
that  in  1972  your  judges  had  43  trials  per  judge.  And,  according  to 
the  statistics,  the  days  spent  on  the  bench  by  your  8  judges  in  hold- 
ing those  43  trials  amounted  to  80  days  on  the  Bench  for  trial  pur- 
poses. 

Xow  then,  there  is  also  another  report  made  by  all  Federal  judges 
to  the  Administrative  Office,  in  which  they  report  the  amount  of 
time  they  spend  on  the  bench  for  arraignments,  sentencing,  hearing 
motions,  and  things  of  that  kind,  which  are  not  classified  as  trials. 
In  your  district,  your  judges  averaged  27  days  per  judge  in  that 
type  of  activity. 

So  that  the  trial  time  plus  the  other  court  time  for  these  things 
totaled  107  days  per  judge  for  the  judges  in  your  district. 

Xow,  if  you  make  due  allowance  for  holidays  and  vacation  time, 
there  are  approximately  220  working  days  for  a  judge,  and  if  107  of 
them  are  spent  on  the  Bench,  that  leaves  113  of  them  for  work  in 
chambers  or  the  necessary  travel  from  one  place  of  court  to  another 
for  court  business  and  committee  assignments,  or  for  committee 
work  and  things  of  that  kind.  So  that  the  subcommittee  is  beginning 
to  look,  in  addition  to  the  raw  filings,  and  the  weighted  filings  per 
judge,  and  trials  per  judge,  at  how  much  time  the  judge  has  on  the 
bench  and  how  much  time  that  lea^'es  him  for  these  other  things 
that  are  vital  to  the  process  of  being  a  judge. 

Do  you  think  that  is  a  closer  approximation  of  how  to  evaluate 
the  work  time,  the  workload  of  the  judge,  than  mere  filings  or  trials? 

Judge  CoxxALLT.  No,  I  really  don't,  i\Ir.  Westphal,  because  no 
two  judges  handle  their  work  just  the  same.  You  speak  of  days  on 
the  l)encli.  We  have  one  judge  in  my  district  who  works  on  the 
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bench  from  10  to  12  and  from  2  to  4.  That  isn't  my  idea  of  the  way 
to  try  cases.  He  feels  that  working  in  his  office  in  the  morning, 
working  in  his  office  after  4 :00,  is  beneficial  to  him.  I  am  one  that — 
when  a  case  is  to  be  tried,  I  work  long  honrs  and  get  rid  of  it  in  as 
short  a  time  as  I  can  and  then  do  my  office  work. 

Chief  jndges  and  circuit  counsels  that  are  charged  with  the 
administrative  management  of  the  respective  courts  and  circuits 
have  no  power,  I,  as  chief  judge  in  my  district,  can't  make  any 
judge  do  anything.  We  can  pass  rules  of  court,  we  can  adopt  prac- 
tices, but  if  a  judge  wants  to  deviate,  he  can.  I  am  not  suggesting 
that  the  judges  in  my  district  are  inefficient;  I  believe  we  run  a  very 
etiicient  operation.  I  have  asked  the  Administrative  Office  any 
number  of  times  if  they  can  come  down  and  look  over  my  clerk's 
office,  my  probation  office,  or  any  other  part  of  our  business,  and 
show  us  how  to  improve  it.  I  would  welcome  the  advice. 

But  whether  a  judge  works  long  hours  on  the  bench,  short  hours  in 
his  office,  or  short  hours  on  the  bench  and  long  hours  in  his  office,  if 
he  disposes  of  the  business,  I  respectfully  suggest  that  is  the  criteria 
of  a  judge,  assuming  that  the  quality  of  his  work  is  up  to  par. 

]Mr.  Westpiial.  I  think  you  probably  hit  upon  it.  That  is,  the  sub- 
committee should  look  at  all  of  these  indicia,  plus  what  you  might 
call  the  production  record — how  many  cases  are  terminated  by  the 
judges  in  a  particular  district  as  a  result  of  whatever  their  work 
style. 

Judge  CoNXALLT.  Well,  that  brings  up  an  interesting  and,  in  my 
judgment,  a  difficult  question.  Suppose  in  a  district — and  I  am  not 
speaking  of  mine,  I  am  just  posing  the  question — you  have  one  or 
two  or  three  judges  that  are  inefficient  or  lazy,  or  perhaps  alcoholic, 
or  don't  work.  It  is  not  fair  to  the  litigants,  it  is  not  fair  to  the  law- 
jers,  to  have  their  work  suffer  because  the  President,  20  years  or  25 
years  ago,  appointed  a  poor  judge.  If  half  the  judges  work  hard  and 
do  tlieir  job  and  the  others  don't,  what  is  the  remedy  ? 

The  ojily  tiling  that  can  be  done  is  that  periodically  the  hard- 
working judges  will  take  some  of  the  cases  from  the  non-hard-work- 
ing judges  and  absorb  them.  You  would  get,  in  that  case,  a  poor  sta- 
tistical picture.  The  judges  are  doing  half  or  two-thirds  as  much  as 
they  ought  to,  but  the  people  in  that  district  are  suffering  because 
their  work  isn't  getting  disposed  of. 

I  respectfully  suggest  to  you,  if  the  Government  is  going  to  meet 
its  obligation  to  provide  judicial  manpower  and  help,  maybe  they 
ought  to  get  a  couple  of  new  ones  in  a  district  of  that  sort. 

Mr.  Westphal.  We  have  yet  to  devise  a  system  other  than 
impeachment  for  removal  of  a  Federal  judge. 

Judge  CoxNALLT.  I  have  felt  for  many  years — I  was  a  member  of 
the  committee  of  the  Judicial  Congress  that  studied  it — we  ought  to 
have  mandatory  retirement  at  age  70.  If  you  will  look  at  the  cases 
that  have  come  to  us  as  horrible  examples  of  what  a  judge  is — a 
drunkard,  alcoholic,  lazy — you  will  find  that  90  percent  of  those 
cases  would  have  been  eliminated  if  we  had  mandatory  retirement  at 
age  70. 

The  Committee  on  Court  Administration  studied  it,  worked  on  it 
many  years  ago.  I  believe  the  Conference  approved  it.  We  went  so 
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far,  you  know,  as  to  relieve  a  chief  judge  of  his  administrative 
duties  when  he  gets  to  be  70.  It  has  been  a  great  help.  If  a  fellow 
gets  to  be  80  years  of  age,  he  doesn't  care  about  administration,  he 
doesn't  want  to  do  any  more  work  than  he  has  to,  he  has  been  on  the 
bench  30  years.  I  think  it  is  a  great  help.  It  would  also  be  a  great 
help,  in  my  judgment,  if  a  judge  automatically  took  senior  status  at 
age  70  and  you  got  a  new  one. 

We,  of  course,  as  you  know,  have  a  fine  retirement  system,  nobody 
could  ask  for  better.  I  will  be  eligible  in  a  little  better  than  a  year 
and  a  half  and  I  expect  to  write  a  letter  a  year  before  that  time 
comes.  Nothing  could  suit  me  better  than  to  work  three-fourths  or 
four-fifths  of  the  time  and  to  handle  the  types  of  cases  I  like  and 
for  my  district  to  get  a  replacement. 

I  don't  believe  that  you  are  imposing  on  a  judge  who  has  been 
there  for  many  years  and  reaches  70,  in  saying  to  him,  you  are  still 
a  judge,  you  are  still  going  to  get  your  salary,  you  can  work  if  you 
want  to,  but  just  take  a  senior  status. 

Senator  Burdick.  This  is  interesting,  judge.  I  am  wondering  if 
you  have  any  maximum  age  at  the  time  of  appointment. 

Judge  Co'nnally.  Well,  to  write  it  into  the  statute,  that  is  hard  to 
say.  I  haven't  thought  about  it.  No  such  proposal  has  ever  been 
before  the  Committee  on  Court  Administration,  but  I  would  say,  50, 
55.  Fifty-five,  perhaps. 

Senator  Buedick.  Sixty-five? 

Judge  CoNNALLT.  Fifty-five.  That  is  off  the  top  of  my  hat.  Would 
that  require  a  coiistitutional  amendment?  The  President  can  appoint 
anybody  he  wants  to,  or  you  confirm?  You  say  to  him,  he  can't 
appoint  anybody  over  55  ? 

Senator  IBurdick.  I  am  not  sure. 

Mr.  Westphal.  I  have  no  further  questions. 

Senator  Burdick.  That  is  all.  Thank  you  very  much. 

Judge  CoNNALLY.  May  I  say,  Mr.  Westphal,  if  you  want  any 
more  facts  or  figures  from  my  district,  the  clerk's  office,  I  will  be 
glad  to  get  it. 

Senator  Burdick.  We  will  noAV  place  Administrative  Office  exhibits 
1  and  2  and  Committee  exhibits  1,  2,  and  3  in  the  record. 
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.Committee  Exhibit  3 
Texas,  Southern 


Judicial  Sen.^ice  Given  and  Received  (continued) 


Year 


1968 


1969 


1970 

1971 
1972 


Name 


Garza. 

Noel.. 
Noel.. 
Seals. 

Estes. 


Ingraham. 

Noel 

Singleton. 
Singleton. 
Estes. . . . 


Seals. . . . 
Singleton. 
Singleton. 

Singleton. 

Noel 


Given        Rec'd 


Tex(E) 
Tex{N) 
Tex(E) 
Tex(E) 


Tex(N) 
Tex(N) 
Tex(E) 
Tex(W) 


Tex(E) 
Tex(E) 
Fla(S) 

Fla(S) 

Tex(N) 


Tex(N) 


Tex(N) 


Days 


7 
2 
2 
1 
16 

10 
1 
1 
6 

10 


5 
3 
4 
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Senator  Burdick.  Judge  Spears,  welcome  to  the  committee.  I  will 
now  place  your  prepared  statement  in  the  record,  and  you  may  pro- 
ceed Avith  your  presentation  in  any  manner  you  wish. 

[The  prepared  statement  follows:] 

Prepared  Statemext  of  Adrian  A.  Spears,  Chief  Judge,  United  States  Dis- 
trict Court,  Western  District  of  Texas,  in  Testimony  Before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on  the 
Judiciary,  United  States  Senate,  on  February  20,  1973. 

Mr.  Chairman  and  members  of  the  subcommittee;  (1)  I  would  first  like  to 
point  out  that  the  Western  District  of  Texas  is  certainly  one  of  the  largest,  if 
not  the  largest,  districts  geographically  in  the  United  States,  encompassing  an 
area  almost  as  large  as  the  states  of  Xew  York  and  Pennsylvania  combined.  It 
is  approximately  8(J0  miles  from  Waco  on  the  North  down  through  the  division 
points  of  Austin,  San  Antonio,  Del  Rio,  Midland-Odessa,  Pecos  and  El  Paso.  It 
had  a  population,  according  to  the  1970  census,  of  2,656,935.  Three  of  the  five 
judges  presently  serving  are  stationed  in  San  Antonio,  one  in  El  Paso,  and  one 
in  Austin.  However,  each  of  the  judges  serves  more  than  one  division.  If  two 
additional  judgeships  are  authorized  one  will  probably  reside  in  El  Paso  and 
the  other  in  Midland.  In  both  cities  adequate  facilities  are  already  available. 

(2)  While  the  fiscal  1971  figures  reported  by  the  Administrative  Oflice  of 
the  United  States  Courts  (upon  which,  we  are  informed,  the  Judicial  Confer- 
ence made  its  recommendation  of  two  additional  judgeships  for  this  district) 
showed  that  each  of  our  five  judges  had  a  weighted  caseload  of  408,  against  a 
national  average  per  judgeship  of  307,  the  fiscal  1972  report  reflects  that  the 
weighted  filings  for  each  judge  has  jumped  to  601,  compared  with  the  national 
average  of  335  for  each  of  the  381  judges  in  the  country.  It  is  appropriate  to 
add,  however,  that  the  fiscal  1972  figures  probably  credited  all  immigration 
cases  to  the  District  Courts,  whereas,  perhaps  85%  of  them  were  handled  by 
the  magistrates.  This  would  reduce  the  weighted  caseload  per  judgeship  to 
some  extent,  but  the  tvv'o  additional  judgeships  recommended  by  the  Judicial 
Conference  can  still  easily  be  justified,  without  giving  any  consideration  what- 
ever to  the  case  filings  growth  rate,  which  is  the  largest  in  the  country. 

(3)  Even  though  the  weighted  caseload  per  judgeship  in  fiscal  1972  was  the 
second  highest  in  the  country,  the  median  from  filing  to  disposition  of  criminal 
cases  was  first  in  the  United  States,  and  the  median  from  filing  to  disposition 
of  civil  cases  was  among  the  country's  top  four.  In  this  connection,  the  four 
charts  below,  prepared  by  the  Federal  Judicial  Center  (in  each  of  which  the 
Western  District  of  Texas  fares  well),  show  for  the  eighteen  largest  districts, 
the  percentage  of  total  cases  disposed  of  in  (1)  less  than  three  months,  (2) 
less  than  .six  months,  (3)  less  than  twelve  months,  and  (4)  more  than  thirty- 
six  months,  for  the  fiscal  years  1970  and  1972.  (Exhibits  not  published.  Avail- 
able in  Committee  Oflice) 

(4)  In  an  effort  to  expedite  the  handling  of  cases  and  promote  the  adminis- 
tration of  justice,  comprehensive  pretrials  are  used  in  civil  cases,  thus 
reducing  the  number  of  trials  and  the  delays  incident  thereto.  The  omnibus 
procedure,  provided  for  in  the  district's  Plan  for  Achieving  the  Prompt  Dispo- 
sition of  Criminal  Cases,  has  helped  make  it  possible  to  dispose  of  an  inordi- 
nately large  number  of  criminal  cases  more  expeditiously  than  any  district  in 
the  nation.  The  multiple  selection  of  juries  in  one  day  to  report  back  at  speci- 
fied times  in  the  future,  and  the  use  of  six  member  juries,  have  served  to 
reduce  expenses  and  promote  more  efiicient  court  administration.  Our  judges 
act  diligently  in  the  performance  of  their  duties,  and  they  are  not  reluctant  to 
adopt  new  methods  and  procedures  in  order  to  further  promote  the  administra- 
tion of  justice.  On  only  three  occasions  in  the  last  three  years  have  the  judges 
in  the  district  held  court  in  other  districts,  and  the  total  time  involved  was  15 
days,  most,  if  not  all,  of  which  was  reciprocated.  On  the  other  hand,  during 
the  same  period  of  time  we  were  fortunate  enough  to  have  visiting  judges  on 
nine  occasions  for  a  total  of  about  nine  months. 

(5)  Both  full-time  and  part-time  magistrates  are  utilized  to  the  maximum 
extent  possible  in  the  Western  District  of  Texas.  Among  other  duties  per- 
formed by  the  magistrates  in  this  district,  in  addition  to  those  imposed 
directly  by  statute,  are : 

Habeas  Corpus  Petitions. 

Civil  Rights— Actions  pursuant  to  42  U.S.C.  1983. 
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"2255"  Motions. 

Special  Master  References. 

Civil  Pretrial  or  Discovery. 

Criminal  Pretrial  or  Discovery. 

Certified  Questions. 

Bond  Reductions. 
As  an  indication  of  the  activities  of  the  magistrates,  we  have  developed 
workload  figures  for  the  period  July  1,  1971  through  June  30,  1972  in  San 
Antonio  and  El  Paso.  These  divisions  were  selected  for  this  purpose,  because 
each  division  has  one  full-time  magistrate  and  one  part-time  magistrate 
assigned.  In  San  Antonio  2,720  defendants  in  minor  and  petty  offense  cases 
appeared  before  the  magistrates.  In  El  Paso  3,834  defendants  were  heard  by 
the  magistrates.  Other  matters  handled  by  the  magistrates  were  as  follows : 

El  Paso  San  Antonio 

Search  warrants - 42  537 

Complaints  and  arrest  warrants - 1,  776  318 

Complaints  and  bail  bonds - 736  1,007 

Bail  only.... 39  231 

Bail  review 201  93 

Full  preliminary  examinations 137  171 

Removal  hearings 19 

Prstrial  conferences 724 

Other - 130  189 

Discovery  anci  other  motions... 8 

To  the  extent  that  magistrates  are  made  available  to  us,  we  propose  to  con- 
tinue to  delegate  to  them,  full  and  part-time,  all  matters  properly  within  the 
ambit  of  the  authorization  given  by  the  statute. 

(6)  Based  upon  the  present  workload  (excluding  the  immigration  cases  now 
being  handled  by  the  magistrates),  and  considering  the  case  filings  growth  rate 
prevalent  in  the  district,  at  least  three  new  judgeships,  as  recommended  by  the 
Fifth  Circuit  Judicial  Council,  rather  than  two  such  judgeships,  as  recom- 
mended by  the  Judicial  Conference,  are  needed  and  fully  justified. 
Respectively  submitted, 

Adrian  A.   Spears, 

Chief  Judge. 

STATEMENT  OF  HON.  ADRIAN  A.  SPEAES,  CHIEF  JUDGE  OF  THE 
WESTERN  DISTRICT  OF  TEXAS  (SAN  ANTONIO),  ACCOMPANIED 
BY  NORBERT  A.  HALLORAN,  ADMINISTRATIVE  OFFICE  OF  THE 
U.S.  COURTS    , 

Judge  Spears.  ISIr.  Chairman,  I  will  go  as  quickly  as  I  can,  because 
so  much  of  the  material  I  had  has  been  already  covered. 

First,  I  will  say  for  the  record,  my  name  is  Adrian  Spears.  I  am 
Chief  Judge  of  the  Western  District  of  Texas,  with  my  station  in 
San  Antonio.  I  was  appointed  to  the  bench  in  1961,  and  I  became 
chief  judge  in  October  of  1962.  So  I  have  been  chief  judge  for  a 
little  over  10  years. 

I  don't  want  to  belabor  the  matters  that  have  been  stated.  I  will 
talk  to  you  generally  about  our  district,  which  certainly  is  one  of  the 
largest,  if  not  the  largest  district,  geographically,  in  the  country.  It 
is  about  800  miles  across  it;  geographically,  it  is  almost  as  large  as 
New  York  and  Pennsylvania  combined.  So  j'ou  see,  we  have  logisti- 
cal problems  in  deploying  our  judges  throughout  the  district. 

We  have  seven  division  points,  beginning  with  Waco  in  the  North 
and  going  down  through  Austin,  San  Antonio,  and  Del  Rio,  out  to 
Pecos  and  Midland,  and  into  El  Paso. 

We,  of  course,  are  in  the  situation  where  our  area  is  progressing 
fast,  economically  and  populationwise.  San  Antonio  is  now  the  11th 
largest  city  in  the  United  States,  and  the  county  has  over  900,000 
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inliabitants;  El  Paso  is  a  rapidly  growing  area,  as  is  Austin,  the 
capital  city  of  Texas.  Other  cities  in  the  district,  like  Waco  and 
Midland,  are  all  growing,  but  not  quite  as  fast  as  the  others. 

I  only  say  this  because  I  think  the  rapid  increase  in  our  caseload 
each  year  is  caused  by  the  fact  that  our  area  is  growing  fast. 

We  are  getting  the  new  and  complex  types  of  litigation  that 
Judge  Connally  talked  about,  and  there  is  no  use  for  me  to  go  into 
that.  I  have  one  environmental  case  now  I  never  would  have  had  a 
few  years  ago.  It  is  about  to  drive  me  nuts,  and  I  don't  know  what 
to  do  with  it.  It  involves  the  entire  community  I  live  in,  the  water 
supply  as  well  as  the  other  aspects  of  the  environment,  so  it  creates 
some  real  problems  for  a  judge.  But,  after  all,  that  is  our  business, 
and  we  do  the  best  we  can  with  it. 

I  feel  that  this  matter  of  forecasting,  or  failing  to  forecast,  has 
been  a  very  real  problem  with  the  judiciary  over  the  years.  I  happen 
to  be  a  member  of  the  Judicial  Center  Board  and  at  this  time  we  are 
trying  to  develop  a  forecasting  technique  in  order  to  help  Congress 
with  this  type  of  thing.  I  don't  think  the  judiciary  has  ever  done  it 
before.  They  had  to  rely  pretty  much  on  the  raw  statistics  and  we 
are  going  to  try  to  come  up  with  something  realistic  that  Congress 
can  use  in  determining  the  number  of  judges  that  will  be  needed  all 
over  the  country  in  future  years. 

In  our  district,  the  magistrates,  we  feel,  are  working  up  to  their 
maximum.  We  have  a  full-time  and  part-time  magistrate  in  San 
Antonio,  a  full-time  and  part-time  magistrate  in  El  Paso.  In  several 
other  divisions  in  the  district,  we  have  part-time  magistrates.  I  know 
the  magistrates  in  San  Antonio,  both  full  time  and  part  time,  are 
working  many  long  hours,  much  more  than  they  are  obligated  to  do. 
Certainly  the  part-time  magistrate  is  working  much  more  than  he 
would  ordinarily  be  expected  to  do.  He  is  a  practicing  attorney 
there.  His  salary  is  $7,500  a  year,  and  I  would  imagine  that  he 
makes  almost  that  much  in  a  month  practicing  law.  But,  in  any 
event,  we  are  doing  quite  well  with  that  sj'stem. 

We  are  giving  them  all  of  the  work  that  we  possibly  can  and  they 
are  doing  all  of  the  work  that  they  can.  Some  question  was  asked 
about  whether  or  not  additional  magistrates  might  be  utilized.  I 
think  we  could  use  another  full-time  magistrate  in  San  Antonio,  and 
use  him  very  effectively,  because  we  use  our  magistrates  for  quite  a 
number  of  things.  We  use  them  for  discovery  in  criminal  and  civil 
cases,  we  use  them  in  pretrials  in  civil  cases  and,  to  some  extent,  in 
criminal  cases.  We  use  them  in  the  2255  and  the  habeas  corpus  mat- 
ters. In  general,  we  use  them  everywhere  that  we  possibly  can, 
because  our  caseload  is  heavy  and  it  is  necessary  for  us  to  do  it.  We 
find  that  they  are  doing  an  excellent  job  in  the  work  that  we  assign 
to  them. 

As  a  consequence,  we  are  giving  tliem  more  and  more  as  time  goes 
on  and  letting  them  work  up  to  the  maximum  of  their  capabilities, 
and  we  find  they  are  doing  it  efficiently. 

This  question  of  raw  statistics  is  a  problem  and  I  don't  know 
what  the  answer  is.  I  can  say  that  using  the  statistics  that  we  have 
available  to  us,  our  judges  have  one  of  the  highest  weighted  case- 
loads in  the  country,  and  our  performance  record  is  one  of  the  best 
in  the  country.  I  think  when  you  put  those  two  together,  you  have 
an  indication  of  the  kind  of  work  that  is  being  done  by  our  judges. 
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Our  caseloads  have  increased.  The  statistics  show  49.2  percent  over 
1971,  68  percent  over  1969,  and  86  percent  over  1966.  This  is  an  indi- 
cation of  the  way  it  is  progressing. 

We  are  utilizing  new  concepts  in  pretrials.  The  pretrials  that  we 
use  in  San  Antonio,  for  example,  are  very  comprehensive,  in  civil 
cases.  In  criminal  cases,  we  are  using  the  omnibus  procedure,  which 
is  an  entirelv  new  concept,  and  is  virtually  the  same  in  practice  as 
the  civil  pretrials,  in  that  it  requires  full  disclosure  on  the  part  of 
government  counsel  before  trial,  with  respect  to  any  matters  that 
would  be  discoverable  under  the  Supreme  Court  decisions  that  are  in 
existence,  like  Brady  v.  Maryland,  and  the  cases  that  have  succeeded  it. 

We  are  adopting  anything  that  we  can  to  help  us  get  on  with  the 
business  of  the  court.  ^ We  are  using  multiple  jury  selection.  Under 
that  method,  we  select  a  number  of  juries  in  one  day  out  of  one 
paiiel  and  then  have  them  come  back  at  specified  times,  instead  of 
bringing  the  full  panel  back  each  time  in  order  to  select  one  jury 
from  it.  We  are  using  six-member  juries  in  civil  cases  to  expedite 
time,  to  save  expense,  and  to  cut  down  on  the  time  necessary  for  the 
judge  to  be  in  the  courtroom. 

And  right  here,  I  can't  pass  without  commenting  on  the  discussion 
that  was  had  with  Judge  Connally  a  few  moments  ago  concerning 
the  number  of  trials  that  a  judge  may  have.  I  hope  the  time  never 
comes  when  the  efficiency  of  judges  is  going  to  be  based  upon  how 
many  days  they  sit  on  the  bench,  because  I  agree  with  Judge  Con- 
nally wholeheartedly,  that  the  judge's  efficiency  can  be  determined 
more  accurately  by  the  number  of  cases  that  he  is  able  to  terminate, 
and  I  think,  through  the  pretrial  techniques,  in  both  civil  and  crimi- 
nal cases,  we  are  terminating  more  cases  before  they  ever  get  to  the 
trial  stage.  If  I  never  went  on  the  bench  to  try  a  case,  but  was  able 
to  continue  to  terminate  as  many  cases  as  I  do,  I  would  feel  I  was 
doing  my  job. 

But  I  will  say  this,  from  the  standpoint  of  our  experience,  it  takes 
many  more  hours  sitting  in  your  chambers,  handling  pretrials,  or 
doing  the  other  things  necessary  to  get  pretrials  accomplished,  than 
it  would  if  you  went  on  the  bench  at  9  o'clock  in  the  morning  and 
sat  there  until  5  in  the  afternoon.  I  don't  know  of  any  day  in  the 
past  10  years,  with  very  few  exceptions,  that  I  have  left  my  office 
before  6 :30  or  7  o'clock  in  the  evening.  And  it  isn't  because  I  want 
to  do  it,  it  is  because  the  work  is  there  to  do. 

If  anyone  feels  that,  with  extensive  pretrials  in  both  civil  and 
criminal  cases,  you  are  able  to  slough  off  your  work,  why,  of  course,^ 
they  have  a  very  complete  misapprehension  about  what  goes  on.  As 
Judge  Connally  says,  when  a  judge  can  sit  down  with  attorneys  and 
talk  something  through  for  an  hour  or  so  and  avoid  a  week's  trial,  I 
think  the  court  has  done  a  service.  But  no  judge  sits  down  and  talks 
to  the  lawyers  an  hour  or  so  about  the  case  without  knowing  some- 
thing about  it  before  he  gets  there,  and  in  order  to  know  something 
about  it  before  he  gets  there,  he  has  to  have  some  understanding  of 
many  aspects  of  the  case,  both  from  the  legal  and  factual  stand- 
points. I  think  if  he  is  going  to  help  the  attorneys,  he  is  going  to 
have  to  have  an  understanding  approach  to  the  problem,  and  he  has 
to  know  something  about  it.  He  has  to  do  a  lot  of  homework  in 
order  to  prepare  himself. 
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My  personal  feeling  is  that  the  omnibus  procedure  in  criminal 
cases  is  going  to  create  situations  that  were  unheard  of  just  ?>,  4  or 
5  years  ago.  As  this  concept  spreads,  and  as  it  becomes  better  under- 
stood, prosecuting  attorneys  are  going  to  realize  that  they  can  dis- 
pose of  their  cases  much  more  easih',  and  that  justice  will  be  served 
better,  if  they  make  a  full  disclosure  to  defense  counsel.  Defense 
attorneys,  on  the  other  hand,  will  find  that  they  can  dispose  of  the 
cases,  and  represent  their  clients  most  effectively,  if  they  engage  in 
this  type  of  pretrial  discovery.  As  a  result  the  administration  of  jus- 
tice is  going  to  benefit  all  of  the  way  around. 

"Well,  I  could  go  on  and  on,  Mr.  Chairman.  Something  was  said 
about  some  of  the  legislation  that  Congress  is  passing  now  that 
might  cut  down  on  the  amount  of  work  that  judges  are  doing.  Well, 
that  is  fine,  and  certainkr  we  would  welcome  it,  but  there  is  also,  as 
has  been  pointed  out,  legislation  being  passed  every  year  that  adds 
to  the  burdens  of  the  Federal  courts.  One  act  that  would  add  tre- 
mendously to  that  burden  is  a  new  proposed  criminal  code  which  has 
piggy-back  and  other  types  of  jurisdiction  in  it  that  would  widely 
expand  the  jurisdiction  of  the  Federal  courts. 

In  our  district,  in  1970,  we  had  787  terminations  per  judge;  in 
1971,  we  had  619;  and  in  1972,  we  had  880.  Now,  of  course,  this 
included  some  of  the  wetbacks,  but  for  1970-1971,  the  judges  were 
handling  those  cases.  In  fiscal  1972,  the  judges  were  not  handling  as 
many. 

In  that  connection,  I  would  quarrel  a  little  bit  with  Mr.  Hallor- 
an's  figures,  in  which  he  attempts  to  eliminate  all  of  the  immigra- 
tion cases  from  any  consideration,  because,  even  though  60  or  40, 
whatever  the  percentage  is,  are  taken  away  from  those  in  our  dis- 
trict. I  think  it  would  have  to  be  adjusted  by  showing  those  immi- 
gration cases,  perhaps  15  or  20  percent,  which  are  still  being  han- 
dled by  the  district  courts,  because  they  are  felony  cases  of  the  kind 
Judge  Coimally  talked  about. 

According  to  the  statistical  information  available,  and  also  on  the 
basis  of  the  performance  of  the  work  being  done  by  the  judges  in 
our  district,  we  would  respectfully  request  the  two  judges  that  are 
being  authorized,  and  we  feel,  if  the  growth  in  filing  situation  is 
taken  into  account,  that  we  could  justify  an  even  third  additional 
judge. 

As  I  say,  I  could  go  on,  but  I  don't  want  to  prolong  this  too 
much.  I  will  be  glad  to  try  to  answer  any  questions. 

Senator  Buedick.  I  think  you  covered  your  ground  quite  thor- 
oughly. 

1  have  a  few  questions.  In  1972,  there  were  1,203  civil  filings  in 
your  district,  which  is  240  per  judge.  But  your  criminal  filings  as 
shown  would  be  3,373,  which  is  674  per  judge.  Now,  this  is  a  phe- 
nomenal total  of  914  filings  per  judge.  However,  I  understand  that 
these  raw  totals  include  about  2,300  immigration  cases,  which  are 
handled  mostly  by  magistrates  and  not  by  judges. 

If  you  deducted  those  cases  from  your  criminal  filings,  that  would 
leave  1,173  criminal  cases,  or  only  234  per  judge.  Coupled  with  your 
civil  filings,  that  gives  you  645  filings  per  judge,  rather  than  the  914 
figure. 
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Similarly,  your  terminations  per  judge  would  be  adjusted  to  452 
per  judge  rather  than  880  per  judge. 

Do  you  agree  that  tliis  is  a  proper  adjustment? 

Judge  Spears.  "Well,  ]Mr.  Chairman,  certainly  I  agree  that  any 
immigration  cases  that  were  handled  by  magistrates  should  be  taken 
out  of  consideration  as  v/ork  done  by  the  judges,  but  I  don't  know 
that  I  necessarily  agree  with  those  figures,  for  the  reason  I  previously 
stated.  Still  15  or  20  percent  of  the  immigration  are  necessarily  han- 
dled by  the  district  court  because  they  are  felony  cases.  They  can't 
be  handled  by  magistrates. 

Senator  Burdick.  The  judge  who  preceded  you  in  the  witness 
chair  this  morning  said  that  98  percent  are  disposed  of 

Judge  Spears.  Well,  our  figures  reflect  that  we 

Senator  Burdick  [continuing].  By  pleadings  of  guilty.  Ninety- 
eight  percent  were  disposed  of  by  pleading  guilty. 

Judge  Spears.  You  mean  of  the  criminal  cases  ? 

Senator  Burdick.  Of  the  immigration  cases. 

Judge  Spears.  I  think  that  is  true.  But,  nevertheless,  don't  forget 
the  fact  that  every  time  you  have  a  criminal  case — and  I  think  this 
is  one  thing  we  should  bear  in  mind  when  we  are  comparing  crimi- 
nal and  civil  cases — a  civil  case  may  be  settled  by  conferences  or  by 
no  conferences,  by  simply  signing  an  order,  but  a  criminal  case  has 
always  got  to  take  the  judge's  time  twice:  once,  for  arraignment 
and  once  for  sentencing.  And  in  the  immigration  cases,  sometimes 
both  of  those  are  done  the  same  day,  but  in  every  other  type  of 
criminal  case  we  handle,  there  have  to  be  at  least  two  hearings  in 
ever}'  criminal  case. 

Senator  Burdick.  But  the  magistrates  assume  a  lot  of  that? 

Judge  Spears.  In  the  immigration  cases,  yes,  sir. 

Senator  Burdick.  Practically  all  of  it,  don't  they  ? 

Judge  Spears.  With  the  illegal  entry  cases,  which  are  the  misde- 
meanors, there  is  no  doubt  about  that.  We  wouldn't  qu.estion  that  at 
all.  Up  until  July  1  of  last  year,  those  figures  were  going  into  our 
records.  I  didn't  realize  it  until  the  inspector  from  the  Justice 
Department  came  in  and  called  my  attention  to  it.  When  he  did,  I 
instructed  the  clerk  not  to  include  those  cases. 

Senator  Burdick.  Do  you  feel  more  magistrate  help  would  be  ben- 
eficial ? 

Judge  Spears.  Yes,  sir.  I  think  we  could  use  another  full-time 
magistrate.  But  this  is  the  reason,  Mr.  Chairman:  San  Antonio  has 
a  num.ber  of  large  military  establishments,  and  magistrates  handle 
all  of  those  traffic  cases  in  Fort  Sam  Houston.  All  of  the  military 
installations  in  San  Antonio  are  within  the  jurisdiction  of  the  Fed- 
eral court  and  the  magistrates  handle  it.  There  are  literally  thou- 
sands of  those  traffic  cases,  and  I  think  the  record  will  show  the 
amount  of  income  produced  by  magistrates  now  is  far  in  excess  of 
the  amount  that  is  paid  out  in  salaries. 

Senator  Burdick.  Do  you  have  enough  magistrate  help  ? 

Judge  Spears.  I  don't  think  we  do.  .ind  I  think,  IMr.  Chairman, 
talking  about  magistrates,  that  some  of  our  part-time  magistrates 
are  woefully  underpaid.  As  Judge  Brewster  said  earlier,  it  is 
awfully  hard  to  get  a  lawyer  to  act  as  a  part-time  magistrate.  We 
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have  had  an  a^Yfullv  hard  time  doing  it.  Fort  Hood,  for  example,  is 
one  of  the  largest  military  installations  in  the  country,  and  the  mag- 
istrate at  Waco  has  to  go  down  to  Killeen  2  or  3  days  a  week  to 
handle  this  business.  Yet  he  is  on  a  part-time  basis.  I  don't  remem- 
ber the  salary  but  it  is  very  low. 

Senator  Burdick.  The  authorized  salary  of  $30,000  will  be  more 
attractive  to  some  lawyers? 

Judge  Spears.  I  think  it  will  be  more  attractive  to  a  full-time 
magistrate.  However,  $15,000  is  the  maximum  allowed  now  for 
part-time,  although  the  Administrative  Office,  as  I  miderstand  it, 
has  not  approved  any  salary  above  $12,000.  I  don't  think  that  is 
enough  for  a  part-time  magistrate  in  San  Antonio  or  Fort  Hood  or 
El  Paso,  because  it  is  awfully  hard  to  get  good  lawyers  to  do  that 
kind  of  work.  It  takes  time  away  from  their  law  practices  to  do  it. 

Senator  Burdtck.  "V^^ien  I  practiced  law,  I  would  have  thought 
the  salary  was  the  moon. 

Judge 'Spears.  When  I  started  practicing  law  I  made  $5  a  week, 
in  1934.  So  when  the  young  law  clerks  come  to  me  now  and  haggle 
with  me  about  whether  they  are  going  to  get  $11,000  or  $12,000  a  year, 
it  is  very  hard  for  me  to  understand.  But  it  is  a  fact  of  life  and  I 
can't  go  back  39  or  40  years. 

Senator  Burdick.  We  received  a  request  from  a  four-judge  dis- 
trict for  a  fifth  judge.  That  district  has  as  big  a  civil  caseload  as 
you  have.  It  has  almost  as  big  a  criminal  caseload.  It  covers  about  as 
much  geography  as  your's  does.  Isn't  it  inevitable  that  the  subcom- 
mittee would  wind  lip  making  a  comparison  between  the  five-judge 
district  and  that  particular  four-judge  district? 

Judge  Spears.  Well,  that  is  a  question  the  subcommittee  will  have 
to  answer.  I  don't  know  what  district  you  are  talking  about. 

Senator  Burdick.  The  staff  has  some  questions. 

Mr.  Westphal.  Judge,  if  these  initial  three  judges  for  your  dis- 
trict were  authorized,  where  would  they  be  stationed  ? 

Judge  Spears.  Here,  again,  I  can't  speak  for  the  whole  court, 
except  insofar  as  an  informal  touching  of  bases  with  them  is  a  con- 
census. I  would  say  that  we  would  have  to  have  one  of  the  judges  in 
El  Paso  and  one  in  Midland.  We  will  have  the  facilities  in  Midland. 
A  new  courthouse  is  under  construction  there  and  will  be  ready  this 
fall.  We  have  quarters  for  a  judge  in  El  Paso.  Then  I  would  say  if 
a  third  judge  were  authorized,  he  would  either  be  in  San  Anton io^  or 
Austin.  We  have  facilities  in  both  places.  I  assume  that  the  building 
that  is  now  being  advertised  for  bids  will  be  constructed  in  San 
Antonio  and  we  will  have  room  there  for  five  courtrooms  and 
judges'  chambers. 

In  Austin,  we  already  have  facilities  for  another  judge. 

Mr.  Westphal.  THien  will  tlie  ncv/  courthouse  in  jSIidland  be 
available  ? 

Judge  Spears.  In  ]Midland?  They  tell  us  sometime  around  Octo- 
ber. 

Mr.  Westphal.  I  notice  tlie  division  which  consists  of  Pecos  is 
only  80  miles  from  INIidland.  Have  you  given  any  thought  to  creat- 
ing a  term  of  court  at  Pecos  and  having  those  cases  consolidated 
with  the  Midland  division? 
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Judge  Spears.  ISIr.  Westplial,  I  have  as  chief  judge  given  consid- 
erable tliought  to  it.  However,  strangely  enough,  the  caseload  in 
Pecos  is  on  the  increase.  For  example,  I  have  these  figures  for  1971 : 
in  Austin,  we  had  an  unweighted  caseload  of  230,  a  weighted  case- 
load of  222 ;  in  Del  Eio,  an  unweighted  caseload  of  440,  a  weighted 
caseload  of  217.3;  in  El  Paso,  an  unweighted  caseload — and  this 
includes  tlie  immigration  cases — of  1,163,  a  weighted  caseload  of 
678.6:  in  Pecos,  an  unweighted  caseload  of  220,  a  weighted  caseload 
•of  131.9:  in  San  Antonio,  an  unweighted  caseload  of  739,  and  a 
weighted  caseload  of  557.2. 

I  would  like  to  say  here  that  in  San  Antonio  we  did  not  handle 
immigration  cases  up  until  the  time  the  magistrates  were  appointed. 
I  was  the  only  judge  there ;  I  had  just  too  much  to  do,  and  I  did  not 
have  time  to  do  it.  So  we  did  not  handle  them.  Not  at  any  time  since 
1  have  been  on  the  bench,  since  1961,  has  San  Antonio  handled  any 
appreciable  number  of  immigration  cases  until  the  magistrates  were 
appointed. 

So  I  don't  know  how  many  immigration  cases  are  in  that  for  San 
Antonio,  but  I  would  venture  to  say  not  many. 

In  Waco,  we  had  127  unweighted  cases,  117.6  weighted;  in  Mid- 
land-Odessa. 119  unweighted,  113.6  weighted. 

Now,  if  we  had  a  judge  in  IMidland,  I  would  think  that  he  would 
handle  the  Del  Rio,  Pecos,  and  Midland  divisions. 

Mr.  Westphal.  At  the  present  time  you  don't  have  a  resident 
judge  at  Midland  ? 

Judge  Spears.  No.  sir.  We  have  three  judges  in  San  Antonio,  but 
each  one  of  us  handles  business  in  other  divisions.  We  have  one  in 
El  Paso  who  is  really  overworked,  there  is  no  two  ways  about  that, 
and  one  in  Austin  who  handles  both  the  Austin  and  Waco  Divisions, 
and  a  part  of  the  El  Paso  division.  One  of  our  judges  in  San  Anto- 
nio works  in  Del  Rio  and  El  Paso  as  well  as  San  Antonio.  The  other 
works  in  ^Midland,  as  well  as  in  San  Antonio.  And  I  work  in  El  Paso, 
in  addition  to  San  Antonio. 

Mr.  Westphal.  On  this  matter  of  the  immigration  cases,  the 
Administrative  Office  statistics  show  that  in  3'our  district  there  were 
2.332  immigration  cases  filed  in  fiscal  year  1972,  that  there  were  only 
^4  pending  at  the  end  of  that  year,  which  I  assume  means  that  2,238 
were  terminated  during  the  year.  The  annual  report  submitted  by 
your  magistrates  indicates  that  they  handled  2.011  immigrant  cases. 
So  that  would  leave  about  227  cases  handled  by  the  judges,  which  is 
roughly  10  percent  or  so  of  the  filings. 

Is  that  roughly  what  you  would  expect  ? 

Judge  Spears.  ]My  clerk  told  me  the  judges  were  handling  about 
15  percent.  Now,  I  am  not  familiar  with  those  figures.  But  there 
would  be  some  discrepancy  there  because  what  you  say  indicates  it 
would  be  only  10  percent,  when  my  impression  was  that  it  was  about 
15. 

Mr.  Westphal.  I  think  you  agree  with  the  point  I  was  trying  to 
make  to  Judge  Connally,  that  is  that  the  subcommittee,  in  looking  at 
this  problem,  should  not  look  at  any  one  particular  statistic,  one 
particular  indicia  of  the  work  in  a  particular  district.  AVe  have  to 
look  at  the  whole  picture  in  order  to  assess  how  much  work  there  is, 
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how  much  work  the  judges  are  doing,  and  in  what  way  it  can  be 
improved.  Don't  you  agree  with  that  ? 

Judge  Spears.  Well,  I  know  the  subcommittee  will  do  that.  I  hoi^e 
it  win. 

Mr.  Westpiial.  On  this  same  matter  of  days  on  the  bench  that  I 
discussed  with  Judge  Connaliy — I  believe  you  heard  that — interest- 
ingly enough,  the  figures  for  your  district  show  that  your  judges 
averaged  55  trials  per  judge  in  1972,  and  in  holding  those  trials  they 
spent  r)5  days  on  tlie  bencji:  tliat.  along  with  other  benclitime  for 
criminal  arraignments,  sentencing,  motions,  things  of  that  type, 
which  was  88  days  per  judge,  gives  a  total  of  153  days  on  the  bench 
out  of  220  possible  working  days.  That  is  as  high  a  figure  as  we 
have  seen  in  any  of  the  districts  which  we  have  reviewed.  So,  at 
least  that  analysis  supports  vrhat  you  have  said,  which  is  you  had  a 
pretty  hard-working  bunch  of  judges  there. 

Judge  Spears.  We  think  we  do,  Mr.  Westphal.  Yon  know,  one 
thing  about  this — I  found  the  other  day,  checking  with  my  clerks, 
that  statistics  are  misleading  because  so  many  times  errors  are  made 
in  judgment  as  to  how  matters  should  be  recorded. 

We  select,  for  examijle.  as  many  as  10  juries  in  1  day.  Well, 
those  juries  will  be  coming  back  at  specified  times.  Any  lawyer 
knows  that  trial  begins  when  that  jury  is  selected — jeopardy  is 
attached,  the  trial  is  started.  But  my  clerk  was  not  giving  the  dis- 
trict credit,  in  the  jury  utilization  figures,  for  juries  selected  on 
those  days.  Those  jurors  were  being  recorded  as  not  working  and  not 
serving,  you  see.  So  in  the  juror  utilization  figures,  we  didn't  show 
up  well,  because  we  didn't  show  that  those  jurors  who  were  selected 
were  actually  serving  as  jurors.  How  that  is  reflected  in  other  statis- 
tics. I  don't  know. 

Mr.  Westpiial.  You  do  operate  within  the  top  third — in  the  jury 
figures  compiled  by  the  Administrative  Office — the  top  third  of  9-i 
districts  in  the  country. 

Mr.  Chairman,  other  than  to  have  the  special  exhibit  prepared  by 
the  Administrative  Office  relating  to  Texas  Western,  along  with  the 
Administrative  Conference's  instructions  of  May  1,  1972,  relating  to 
the  fiding  of  immigration  cases,  included  in  the  record,  I  have  noth- 
ing further. 

Senator  Burdick.  Those  documents  will  be  placed  in  the  record  at 
the  conclusion  of  this  testimony,  preceeding  Administrative  Office 
exhibits  1  and  2  and  Committee  exhibits  1,  2.  and  3  for  the  Western 
District  of  Texas. 

Judge  Spears.  May  I  thank  the  chairman  for  his  courtesy  ? 

Senator  Burdick.  Judge,  I  have  one  last  question.  ^Vliat  do  you 
think  of  a  six-man  jury  in  civil  cases  and,  if  3'ou  favor  it,  do  you 
think  it  is  saving  you  time? 

Judge  Spears.  I  favor  the  6-member  jury  because  I  think  they  are 
just  about  as  effective  in  civil  cases  as  the  12-member  juries.  Cer- 
tainly they  save  time  and  they  save  expense. 

Senator  Burdick.  Well,  Judge,  its  another  area  that  you  might 
explore.  As  you  know,  the  Supreme  Court  has  a  case  in  that  area 
before  it  right  now. 

Judge  Spears.  Every  court  of  appeals  that  has  had  it  has  upheld 
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it.  I  don't  know  what  the  Supreme  Court  will  do,  but  I  hope  they 
will  okay  it. 

On  the  other  hand,  Mr.  Chairman,  I  would  not  be  in  favor  of  the 
less-than-l:2  in  a  criminal  case  and  have  it  unanimous. 

Senator  Bukdick.  Thank  you  again,  Judge. 

Judge  Spears.  Thank  you,  sir. 

Senator  Burdick.  AVe  will  be  in  recess  until  10  o'clock  tomorrow 
morning. 

[Yvliereupon,  at  12 :35  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10 :00  a.m.,  on  Wednesda}' ,  February  21, 1973.] 

Special  Exhibit 

Administrative  Office  of  the  United  States  Courts, 

Washington,  D.C.,  May  1,  1912. 

Memorandum  to  All  Clerks  of  Court  and  Deputy  Clerks  in  Charge  of 
Divisional  Offices,  and  L'.S.  Magistrates  of  the  United  States  District 
Courts 

reporting  of  criminal  cases  handled  exclusively  by  U.S.  magistrates 

There  has  been  an  increase  in  the  incidence  of  criminal  cases  which  are  han- 
dled exclusively  by  the  U.S.  Magistrate  and  statistically  reported  by  both  the 
U.S.  Magistrate  and  the  Clerk  of  Court. 

The  significance  of  this  directive  is  to  advise  Clerks  of  Court  to  avoid  wher- 
ever possible  the  separate  docketing  in  the  clerk's  office  of  cases  to  be  tried 
exclusively  by  a  magistrate.  This  will  prevent  harmful  duplication  of  criminal 
statistics,  a  duplication  which  would  invalidate  criminal  caseload  data  as  a 
reliable  means  of  measuring  the  criminal  work  effort  of  district  courts  and 
that  of  U.S.  Magistrates. 

All  Clerks  of  C(mrt  and  all  U.S.  Magistrates  are  instructed  to  report  matters 
handled  exclusively  by  U.S.  Magistrates  as  follows: 

1.  Cases  To  Be  Reported  Only  hy  U.S.  Magistrates 

Criminal  matters  handled  exclusively  by  the  U.S.  Magistrate  will  not  be 
docketed  as  filings  or  as  terminations  by  the  Clerk  of  the  Court.  Thus,  in  those 
cases  where  the  defendant  is  arrested  and  brought  before  the  U.S.  Magistrate, 
and  the  defendant  gives  his  consent  for  disposition  before  the  U.S.  Magistrate, 
such  dispo.sition  will  be  reflected  in  the  reports  of  the  U.S.  Magistrate  to  the 
Administrative  OflSce  of  the  U.S.  Courts  on  the  JS-43.  Therefore,  no  statistical 
JS-2  or  3  statistical  record  should  be  provided  by  the  Clerk  of  the  Court 
opening  or  closing  such  criminal  cases. 

2.  Criminal  Cases  To  Be  Reported  by  Clerks  of  Court  on  JS-2  and  JS-3 
(a)    Originating  in  the  District: 

Where  an  indictment  is  returned  or  an  information  is  filed  by  the  U.S. 
Attorney  and  the  criminal  case  is  then  filed  with  Clerk  of  Court,  such  a  case 
will  be  reported  by  the  Clerk  of  Court  on  the  JS-2  filing  form.  Any  subse- 
quent disposition  of  the  criminal  case,  whether  disposed  of  by  a  judge  or  a 
magistrate,  should  be  shown  on  the  JS-3  closing  report.  (The  magistrate 
should  also  record  this  disposition  in  the  proper  blank  of  the  monthly  JS-43 
form).  Where  the  case  is  initiated  by  a  complaint  filed  with  a  magistrate  and 
the  defendant  consents  to  trial  beforehand,  no  separate  docketing  of  an  infor- 
mation should  be  made  by  the  Clerk  of  Court. 

For  a  minor  oifense  case  the  initial  docketing  of  an  information  on  the  regu- 
lar criminal  court  docket  should  be  avoided.  Instead  the  matter  should  first  be 
referred  to  the  magistrate  to  determine  whether  the  defendant  will  waive  trial 
in  the  district  court.  In  the  event  of  waiver  the  prosecution  should  then  pro- 
ceed on  a  complaint  filed  with  the  magistrate.  Only  where  the  defendant 
refuses  to  waive  trial  before  the  magistrate  should  the  case  be  placed  on  the 
regular  court  docket. 

The  Clerk  of  Court  should  continue  also  to  open  criminal  cases  which  have 
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been  remanded  from  the  court  of  appeals,  removals  from  State  Court,  Appeals 
from  the  U.S.  Magistrate  and  any  reinstatement  or  reopening. 

(b)    Cases  Transferred  Under  Rule  20  F.R.Cr.P.: 

Where  an  information  "charging  a  minor  oifense  other  than  a  petty  offense", 
has  been  transferred  under  Rule  20,  F.R.Cr.P.  and  referred  to  a  magistrate  for 
a  plea  and  sentence,  this  case  should  be  recorded  on  a  JS-3  card  by  the  trans- 
feror Clerk  of  Court  and  sent  to  the  receiving  district.  The  receiving  district 
Clerk  of  Court  should  forward  the  JS-2  card  to  the  Administrative  Office, 
along  with  the  transferor's  JS-3.  When  the  district  receiving  the  Rule  20  case 
records  a  disposition,  this  information  should  be  reported  on  a  closing  JS-3 
card  with  the  identification  of  the  magistrate  disposing  of  the  ease.  All  other 
transfers  under  Rule  20  F.R.Cr.P.  shraild  be  reported  as  set  out  in  Federal 
Offenders  Statistics,  Instruotion  Manual  for  Clerks  of  Court. 

The  magistrate  in  the  district  which  received  the  criminal  case  for  plea  and 
disposition  should  record  the  disposition  in  the  appropriate  block  of  the 
JS^3  form. 

Rowland  F.  Kirks, 

Director. 
Texas  YrESTESN 

In  FY  1972  this  district  disposed  of  3..320  criminal  defendants.  1,33-1  of 
which  were  handled  by  Magistrates.  This  represents  approximately  40%. 

Assuming  this  percentage  holds  true  for  FY  1971  and  1972  and  that  judges 
handle  all  civil  cases  the  following  represents  the  judge  workload  in  the  West- 
ern district. 

1971  1972  1  1972        1973  (first  half) 

Civil 1,145  1,203 

60  percent  criminal M,152  22,032 

Total 2,297  3,226 

Per  judgeship.. 459  S45 


1,122 

(561) 

1,192 

(596) 

2,314 

(1,157) 

463  .... 

'  1973  full  year  estimate  was  obtained  by  doubling  the  first  half  year  figures. 
2  Total  criminal  was  1,921  in  fiscal  year  1971  and  3,373  in  fiscal  year  1872. 
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Committee  Exhibit  3 
Texas,    Western 
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DISTRICT  COURT  JUDGESHIPS 


WEDNESDAY,   FEBRUARY  21,    1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  IMachinery  Of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :05  a.m.,  in  room 
457,  Russell  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present :  Senator  Burdick  (presiding). 

Also  present :  William  P.  Westphal,  chief  counsel ;  William  J. 
Weller,  i-esearch  director ;  and  Miss  Kathryn  jSI,  Coulter,  chief  clerk. 

Senator  Burdick.  We  now  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill — S,  597.  This  is  our  seventh  day  of  hearings. 

Today,  we  are  privileged  to  hear  from  the  chief  judges  of  the 
Eastern  District  of  Louisiana,  the  District  of  Kansas,  and  the  Dis- 
trict of  IMassachusetts. 

At  this  time  we  will  recognize  the  distinguished  senior  Senator 
from  Louisiana,  Senator  Long,  who  desires  to  make  a  brief  state- 
ment. 

STATEMENT  OF  HON.  RUSSELL  B.  LONG,  A  IJ.S.  SENATOR  PROM 

THE  STATE  OF  LOUISIANA 

Senator  Long.  I  just  wanted  to  be  here  to  introduce  a  very  out- 
standing Louisianan,  who  has  made  a  magnificent  record  in  the 
State  government,  and  who  is  now  a  very  fine  servant  of  this  Fed- 
eral judiciary,  Judge  Fred  Heebe.  I  have  known  him  for  many 
years,  and  regard  him  as  a  man  of  great  ability.  I  have  not  had 
occasion  to  see  his  statement,  but  I  am  sure  that  his  presence  here 
indicates  that  we  do  very  much  need  some  additional  judgeships  in 
Louisiana. 

Senator  Burdick.  Senator  Johnson,  do  you  care  to  make  a  state- 
ment? 

STATEMENT  OF  HON.  J.  BENNETT  JOHNSTON,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  LOUISIANA 

Senator  Johnston.  Thank  you,  Mr.  Chairman. 

I  am  only  recently  elected  to  the  Senate,  fresh  from  law  practice 
in  Louisiana,  and  perhaps  I  am  a  little  more  intimately  acquainted 
with  justice — and  all  of  its  problems,  intricacies,  and  delays — in 
Louisiana. 
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Let  me  say  first  of  all  that  we  are  very  proud  of  Judge  Heebe, 
who  has  been  recently  elevated  to  the  position  of  chief  judge  in  the 
eastern  district.  He  will  speak  well,  and  I  am  sure  articulately, 
about  the  problem  down  there.  The  problem  is  one  that  is  not  unique 
to  Louisiana,  but  one  that  is  critical  in  Louisiana.  And  that  is  the 
problem  of  not  enough  judges  to  handle  the  caseload,  too  much  work 
and  too  few  people  to  handle  it.  AVe  need  the  help.  We  need  the 
additional  judges.  I  personally  don't  think  two  is  enough,  but  it  will 
help  a  great  deal.  And  I  am  very  pleased  to  have  Judge  Heebe  here 
as  a  spokesman  for  Louisiana  to  speak  on  this  very  critical  problem. 

Thank  you,  Mr.  Chairman. 

Senator  Burdick.  Thank  you.  Senator.  Judge  Heebe,  welcome  to 
the  committee.  Your  prepared  statement  will  be  entered  in  the 
record  at  this  point,  and  you  may  proceed  in  any  manner  you  wish. 

[The  prepared  statement  follows :] 

Prepared  Statement  of  Judge  Frederick  J.  R.  Heebe  Before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery 

The  need  to  increase  the  number  of  judgeships  in  the  Eastern  District  of 
Louisiana  from  nine  to  eleven  has  been  created  by  the  rapidly  growing  case- 
load of  the  Court.  Since  the  Subcommittee  already  has  access  to  an  accurate 
statistical  analysis  of  the  Eastern  District's  docket.  I  will  limit  my  testimony 
to  the  need  for  these  two  new  judges  despite  the  best  efforts  of  our  Court  to 
make  maximum  use  of  existing  resources. 

Through  amendments  to  our  local  rules,  the  Eastern  District  is  fully  utiliz- 
ing its  three  full-time,  hard-working  and  capable  United  States  Magistrates.  In 
the  calendar  year  1972,  these  magistrates  conducted  1,167  status  and  pre-trial 
conferences ;  heard  and  determined  610  discovery  and  other  motions ;  reviewed 
179  applications  for  post-trial  relief  (amounting  to  nearly  100%  of  those  filed 
in  the  District)  ;  conducted  15  evidentiary  hearings  (a  limited  number  only 
because  the  Court  of  Appeals  for  the  Fifth  Circuit  authorized  this  procedure 
late  in  1972)  ;  and  sat  as  Special  Masters  in  25  cases,  among  them  several 
involving  complicated  and  lengthy  testimony.  In  addition,  the  magistrates  per- 
formed all  those  functions  formerly  belonging  to  the  United  States  Commis- 
sioner, consisting  principally  of  receiving  complaints,  issuing  arrest  and  search 
warrants,  and  conducting  initial  appearances  and  preliminary  and  bail  hear- 
ings. In  connection  with  these  activities,  the  magistrates  appointed  counsel  to 
represent  indigent  defendants  pursuant  to  the  Criminal  Justice  Act.  They  also 
reviewed  and  approved  vouchers  for  payment  to  the  attorneys  involved. 
Finally,  the  magistrates  relieved  the  Court's  burden  in  some  cases  by  conduct- 
ing arraignments ;  reviewing  petitions  in  civil  commitment  cases  arising  under 
Title  III  of  the  Narcotic  Addict  Rehabilitation  Act  of  1966  and  conducting 
hearings  in  connection  with  these  petitions;  conducting  removal  hearings; 
trying  minor  offenses,  principally  those  arising  out  of  violations  of  the  Migra- 
tory Bird  Treaty  Act;  trying  petty  offenses,  principally  Central  Violations 
Bureau  Traffic  matters  ;  and  conducting  judgment  debtor  rules. 

The  Court  has  adopted  a  local  rule  permitting  six-man  juries  in  civil  cases, 
further  conserving  the  expenditure  of  judicial  time  on  voir  dire  and  other  jury 
matters. 

The  current  nine  judges  perform  yeoman  service  in  the  Diptrict.  A  list  of 
visits  by  Eastern  District  judges  to  other  districts  and  of  visits  by  other 
judges  to  the  Eastern  District  is  attached.  This  list  shows  that  the  District 
has  given  and  received  approximately  the  same  number  of  judge  days  of  serv- 
ice. I  might  note  that  Judge  Rijbin's  five-week  service  in  Boston  was  in  the 
nature  of  a  busman's  holiday,  that  being  his  vacation. 

Two  additional  judges  could  easily  be  accommodated  in  our  present  court- 
house, as  well  as  in  the  new  courthouse  under  construction.  The  Fifth  Circuit 
Court  of  Appeals  has  recently  vacated  its  quarters  in  our  present  location, 
leaving  empty  the  necessary  courtrooms  and  chambers. 

Finally,  it  seems  clear  to  me  that  demands  on  the  time  of  the  nine  judges  of 
the    District   will   continue   to    increase    rapidly    despite   the   Court's   present 
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efficient  operation.  The  operations  of  tlie  Port  of  New  Orleans  and  the  offshore 
oil  industry,  both  of  which  generate  considerable  maritime  and  related  civil 
and  criminal  litigation,  are  expanding  dramatically.  For  example,  the  Interior 
Department  recently  completed  the  single  largest  sale  to  date  of  offshore  oil 
exploration  leases. 

Additionally,  the  propensity  of  the  Louisiana  State  Appellate  Courts  to 
review  jury  findings  of  fact  in  civil  cases  results  in  pressure  on  plaintiffs  to 
seek  a  federal  forum  wherever  possible,  further  inflating  our  docket. 

In  conclusion,  I  think  it  is  fair  to  say  that  two  more  .judges  are  clearly 
needed  and  that  their  services  will  be  wisely,  eflQciently  and  fully  employed. 

EXHIBIT  1 
Visiting  judge  From  Length  of  designation 


Judge  Daniel  H.  Thomas Southern  District  of  Alabama Beginning     Feb.     28,     1972,     ending 

March  3,  1972. 
Judge  Daniel  H.Thomas (Retired) Beginning  Jan.  10, 1972,  ending  Jan.  31, 

1972. 
Judge  Frank  A.  Hooper Northern  District  of  Georgia Beginning  March  5, 1972,  ending  March 

31,1972. 
Judge  James  Lawrence  King Southern  District  of  Florida. Beginning    March    20,    1972,    ending 

March  31,  1972. 
Judge  Peter  T.  Fay Southern  District  of  Florida Beginning  April  3, 1972,  ending  April  10, 

1972. 


EXHIBIT  2 

DESIGNATION  OF  DISTRICT  JUDGES  FOR  SERVICE  IN  ANOTHER  CIRCUIT 

Judge 

Designation  for                                      Served 

Judge  Alvin  B.  Rubin... Massachusetts Beginning  June  2,  1972,  ending  July  4, 

1972. 
Judge  Jack  M.Gordon Western  District  of  Louisiana Beginning  June  26,  1972,  ending  June 

30,  1972. 
Judge  Alvin  B.  Rubin Southern  District  of  Hew  York. _  December  21, 1972. 


STATEMENT  OF  EEEDEEICK  J.  R.  HEEBE,  CHIEF  JUDGE,  EASTEHN 
DISTRICT  OF  LOUISIANA  (NEW  ORLEANS) 

Judge  Heebe.  I  want  to  thank  Senators  Long  and  Johnston  for 
stopping  in.  It  is  rare  I  have  this  opportunity  this  early  in  the 
morning. 

I  want  to  thank  the  committee  and  you,  Chairman  Burdick,  and 
Mr.  "Westphal,  for  inviting  me  here  this  morning  in  comiection  with 
the  proposed  legislation  for  two  additional  judges  for  the  Eastern 
District  of  Louisiana  in  New  Orleans. 

I  might  say  that  we  have  only  one  division  now  in  the  Eastern 
District  of  Louisiana,  and  that  is  in  New  Orleans.  We  are  housed  in 
one  building.  Recently,  as  you  know,  the  creation  of  the  Middle  Dis- 
trict in  Louisiana  eliminated  our  Baton  Rouge  division,  which  now 
forms  the  scope  of  the  middle  district. 

I  said,  in  response  to  Mr.  Burdick's  request,  when  I  put  down 
some  of  the  points  to  be  made  by  me  this  morning,  that  I  would  not 
refer  to  the  statistics.  I  know  you  have  those  statistics.  I  would  like 
to  just  draw  a  few  conclusions  from  that,  if  I  may.  And  they  are 
these. 
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For  the  yenv  ending  December  1972  the  Eastern  District  of  Loui- 
siana had  474  filings  per  judge,  which  is  171  filings  above  the 
national  average.  Now,  with  two  additional  judges  as  proposed,  we 
would  have  current  filings  of  368  per  judge,  which  is  still  65  filings 
per  judgeship  above  the  national  average. 

Last  year  each  of  the  judges  there  tried  57  cases,  compared  to  a 
national  average  of  44,  or  roughly  30  percent  above  that  average. 

Notwithstanding  our  backlog,  we  reduced  our  mean  time  from 
filing  to  disposition  of  civil  cases  from  15  months  in  1969  to  11 
months  in  1972.  Our  median  time  from  filing  to  disposition  of  crimi- 
nal cases  is  now  4.7  months,  "We  reduced  our  percentage  of  3-year- 
old  civil  cases  from  10.6  percent  in  1969  to  7.1  percent  in  1972.  As  a 
matter  of  fact,  next  month,  we  will  put  into  effect  an  accelerated 
trial  program,  at  which  time  all  of  our  civil  cases  in  excc?;s  of  3 
years  old  will  be  tried,  if  they  are  triable.  And  we  hope  to  dispose 
of  all  3-year-old  triable  cases  by  April  1  of  this  year. 

Our  civil  filings  are  the  fifth  highest  in  the  country. 

It  might  be  interesting  to  note  that  for  1972  we  have  only  26 
immigration  cases. 

We  had  50  selective  service  cases  in  1972. 

We  have  been  utilizing  the  services  of  our  three  full-time  magis- 
trates to  tlie  fullest  extent  possible.  In  the  calendar  year  1972  these 
magistrates  conducted  1,167  status  and  pretrial  confei'ences.  They 
heard  and  determined  610  discovery  and  other  motions.  They 
reviewed  179  applications  for  post-trial  relief,  amounting  to  nearly 
100  percent  of  those  filed  in  the  district.  They  conducted  15  eviden- 
tiary hearings,  a  limited  number  because  the  Court  of  Appeals  for 
the  Fifth  Circuit  only  made  this  possible  in  the  latter  part  of  1972. 
And  they  also  sat  as  special  m.asters  in  25  cases,  among  them  several 
involving  complicated  and  lengthy  testimony. 

In  addition,  the  magistrates  performed  all  those  functions  for- 
merly belonging  to  the  U.S.  Commissioner,  consisting  principally  of 
receiving  complaints,  issuing  arrest  and  search  warrants,  and  con- 
ducting initial  appearances  and  preliminary  and  bail  hearings.  In 
connection  with  these  activities,  the  magistrates  appointed  counsel  to 
represent  indigent  defendants  pursuant  to  the  Criminal  Justice  Act. 
They  also  reviewed  and  approved  voiichers  for  payment  to  the  attor- 
neys involved. 

Finally,  the  magistrates  relieved  the  court's  burden  in  some  cases 
by  conducting  arraignments,  reviewing  petitions  in  civil  commitment 
cases  arising  under  title  III  of  the  Narcotic  Addict  Rehabilitation 
Act  of  1966,  conducting  hearings  in  connection  with  these  petitions, 
conducting  removal  hearings,  trying  minor  offenses,  principally 
those  arising  out  of  violations  of  the  INIigratory  Bird  Treaty  Act, 
trying  petty  offenses,  principally  central  violations  bureau  traffic 
matters  and  conducting  judgment  debtor  rules. 

_  The  court  has  adopted  a  local  rule  permitting  six-man  juries  in 
civil  cases,  further  conserving  the  expenditure  of  judicial  time  on 
voir  dire  and  other  jury  matters. 

At  the  present  time  we  are  considering  the  possibility  of  letting 
the  magistrates  also  handle  the  voir  dire  in  all  of  our  civil  and  crim- 
inal cases. 
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Til  connection  with  the  visitation  of  our  judges  into  other  districts,- 
nnd  outside  judges  into  our  district,  I  would  like  to  say_  that — and  I 
have  appended  a  copy  of  the  service  in  that  connection — we  had 
come  into  our  district  several  judges;  Judge  Thomas  from  the 
Southern  District  of  Alabama,  Judge  Frank  Hooper  from  the 
Northern  District  of  Georgia,  Judge  King  from  Miami,  and  Judge 
Faye  from  ]\Iiami,  who  performed  invaluable  services  at  a  time 
wlien  one  of  our  judges  had  an  orthopedic  problem  and  for  2  or  3 
months  was  unable  to  sit  on  the  bench. 

Judge  Rubin  spent  a  month  in  jMassachusetts  with  Judge  Caffre}^ — • 
1  notice  he  is  here  today,  he  is  chief  judge  in  Boston — and  he  gave 
tliat  time  during  his  vacation.  He  didn't  take  any  time  away  from 
tlie  court  in  New  Orleans  at  all,  but  during  that  month  he  was  on 
his  vacation.  And  he  also,  I  think,  got  rid  of  quite  a  few  cases  in 
Boston.  I  know  Judge  Caffrey  would  be  willing  to  attest  to  that 
fact. 

Other  than  that,  Jack  Gordon,  Judge  Gordon,  spent  one  week  in 
Shreveport  trying  to  clear  up  a  criminal  docket  in  a  neighboring 
district,  the  Western  District  of  Louisiana,  and  Judge  Rubin  spent 
one  day  in  New  York  on  another  case. 

We  iiave  not  visited  any  other  districts. 

It  is  fair  to  say,  I  think,  that  our  neighboring  districts  have  been 
more  kind  to  us  than  we  have  been  to  them. 

As  far  as  space  is  concerned,  it  will  be  no  problem  to  accommo- 
date two  additional  judges.  Recently  the  Fifth  Circuit  Court  of 
Appeals  in  New  Orleans  moved  over  to  a  new  building,  and  they 
left  court  rooms  available  for  our  purposes,  and  also  offices.  So  we 
are  ready  to  use  two  judges  as  soon  as  we  get  them. 

It  seems  clear  to  me  that  the  demands  on  the  time  of  the  nine 
judges  in  our  district  will  continue  to  increase  rapidly  despite  the 
court's  present  efficient  operation.  The  operation  of  the  Port  of  New 
Orleans  and  the  offshore  oil  industry,  both  of  which  generate  consid- 
erable maritime  and  related  civil  and  criminal  litigation,  are 
expanding  dramatically. 

For  example,  the  Interior  Department  recently  completed  the 
single  largest  sale  to  date  of  offshore  oil  exploration  leases. 

Additionally,  the  propensity  of  Louisiana  State  appellate  courts 
to  review  jury  findings  of  fact,  as  well  as  rulings  of  law,  in  civil 
cases  results  in  pressure  on  plaintiffs  to  bring  their  cases  into  Fed- 
eral court  wlierever  possible. 

In  conclusion,  I  think  it  fair  to  say  that  two  more  judges  are 
clearly  needed  in  the  Eastern  District  of  Louisiana,  and  that  if  the 
Congress  sees  fit,  their  services  will  be  used  wisely,  efficiently  and 
fully. 

I  would  be  happ3^  to  answer  any  questions  you  may  have,  if  possible. 

Senator  Burdick.  Thank  you.  Judge.  We  do  have  a  few  questions. 

The  largest  class  of  cases  in  your  district  is  that  of  marine  per- 
sonal injury  cases,  of  which  there  were  a  total  of  1,194  in  the  year 
1972.  If  you  know,  how  many  of  these  are  Jones  Act  cases  brought 
by  seamen,  and  how  many  of  them  are  brought  by  longshoremen  and 
harbor  workers  ?  Do  you  have  any  idea  ? 
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Judge  Heebe.  Most  of  them  would  be  Jones  Act  seamen.  And  in 
addition,  the  maritime  tort,  which  is  a  separate  category  from  either 
Jones  Act  or  longshoremen  cases.  Many  of  them  would  be  brought 
imder  the  Outer  Continental  Shelf  Land  Act.  And  the  thing  about 
those  cases  is  this :  ^^lien  you  sue  Chevron  Oil  Co.,  or  Texaco,  Chev- 
ron Oil  or  Texaco  brings  in  every  subcontractor,  and  you  have  mul- 
tiple third  parties.  I  merely  say  this,  you  have  an  involved  case 
when  you  get  those  kinds  of  cases.  The  Jones  Act  cases  generally  are 
smaller  cases. 

I  think  I  could  very  well  mail  you — I  don't  have  those  statistics 
with  me,  maybe  the  Administrative  Office  may  have  them — as  a 
matter  of  fact,  I  have  reason  to  believe  they  might  well  have  them. 

Senator  Btjrdick.  The  information  we  have  is  that  there  were 
1,194  of  these  marine  personal  injury  cases,  not  contract  cases,  but 
personal  injury  cases.  And  if  you  can  give  us  an  idea  of  what  that 
means  we  would  appreciate  it. 

Judge  Heebe.  I  am  talking  about  all  personal  injury  cases.  A  per- 
sonal injury  can  arise  when  a  longshoreman  sues  a  shipowner,  who 
goes  against  the  stevedore.  That  is  one  category.  And  then  you  can 
have  a  personal  injury  case  where  the  Jones  Act  seaman  is  merely 
suing  his  employer.  And  then  you  have  another  category  where  a 
man  who  is  working  for  his  Jones  Act  employer  out  in  the  gulf 
doesn't  sue  his  Jones  Act  employer,  or  there  is  no  vessel  there  at  the 
structure — it  is  not  in  navigation — then  he  sues  the  platform  owner, 
who  is  generally  one  of  the  big  oil  companies,  and  the  big  oil  com- 
pany sues  all  the  subcontractors  and  the  other  people  who  are 
involved  in  the  operation.  I  would  be  glad  to  send  you,  if  you  want 
it,  under  affidavit  form,  whatever  information  I  can  get  about  the 
number  of  cases  in  these  categories. 

Senator  Burdick.  We  don't  need  it  in  affidavit  form,  but  we 
would  like  to  have  it  for  our  files. 

Judge  Heebe.  All  right. 

Senator  Btjrdick.  Last  October  the  Congress  passed  amendments 
to  the  Longshoremen's  and  Harbor  \Yorkers'  Act.  Have  you  consid- 
ered the  effect  that  tliese  amendments  will  have  upon  the  marine 
personal  injury  cases  in  your  district?  As  I  understand,  cases  were 
being  brought  for  unseaworthiness  or  negligence. 

Judge  Heebe.  Right. 

Senator  Burdtck.  Unseaworthiness  has  been  eliminated  as  a 
gromid  cause  of  action. 

Judge  Heebe.  I  am  well  aware  of  that.  I  would  suspect — and  this 
is  a  sincere  response  to  your  inquiry — that  there  would  be  some  drop- 
off there.  But  I  don't  think  it  will  be  much.  Because  I  believe  that 
wherever  they  get  hurt  they  are  still  going  to  use  some  basis  of  lia- 
bility, and  they  still  have  negligence  to  rely  on.  The  prospect  of 
recovering  is  much  easier  on  unseaworthiness  in  that  context,  but 
they  are  still  going  to  try. 

Senator  Btjrdick.  There  might  be  a  dropoff  in  recoveries? 

Judge  Heebe,  There  might  be  a  dropoff  in  recoveries.  I  think  the 
litigation  will  be  substantial  there,  although  possibly  there  will  be  a 
small  dropoff. 

Senator  Burdick.  The  1972  amendments  bar  indemnity  actions  by 
the  vessel  against  the  stevedore  company.  I  presume  this  would  be  a 
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third-party  action  of  some  kind.  Won't  this  eliminate  a  lot  of  the 
indemnity  actions  which  arise  in  marine  personal  injury  cases? 

Judge  Heebe.  Quite  honestly,  I  have  not  read  that  act  yet.  I 
really  don't  know  the  answer  to  that  question.  I  would  be  surprised 
if  it  didn't. 

Senator  BmmcK.  It  would  be  surprising  if  it  didn't  reduce  litiga- 
tion, wouldn't  it? 

Judge  Heebe.  I  expect  that  would  be  the  result,  but  I  am  not  up 
on  it. 

Senator  Burdtck.  In  fact,  from  statements  in  the  record  it  seems 
tliat  tliere  Avould  be  a  50-percent  reduction  in  lawsuits. 

Judge  Heebe.  That  merely  reduces  the  indemnity,  that  doesn't  get 
rid  of  tlie  lawsuits,  does  it  ?  That  gets  rid  of  one  issue. 

IMr.  Westphal.  The  cumulative  effect  of  all  the  amendments  made 
to  the  Longshoremens  Act  is  an  anticipated  reduction  of  about  50 
percent  of  the  litigation  in  which  an  injury  to  the  longshoreman  or 
stevedore  is  involved.  This  was  the  testimony  before  the  Commerce 
Committee  when  it  considered  these  amendments. 

Judge  Heebe.  Well,  experience  will  show  whether  that  is  true  or 
not. 

Senator  Burdick.  Practice  will  be  the  best  proof,  of  course,  but 
we  can  all  agree  that  there  will  be  some  reduction  ? 

Judge  Heebe.  I  think  there  should  be  some. 

Senator  Burdick.  I  believe  the  staff  has  a  few  questions. 

]Mr.  Westphal.  I  think  the  record,  particularly  in  Committee 
exhibit  No.  2,  reflects  the  volume  of  work  done  by  your  magistrates. 
It  shows  that  you  have  made  a  very  efficient  use  of  magistrates  in 
your  district.  You  have  three  full-time  magistrates  in  your  district, 
do  you  not? 

Judge  Heebe.  Yes,  we  do. 

Mr.  Westphal.  You  have  indicated  the  types  of  work  that  they 
have  done,  both  in  the  criminal  and  civil  fields.  And  that  includes 
the  holding  of  evidentiary  hearings  in  prisoner  petition  matters, 
does  it  not? 

Judge  Heebe.  Correct. 

IMr.  Westphal.  You  have  also  indicated  that  you  are  giving  some 
consideration  to  having  magistrates  hold  more  examinations  in  the 
civil  cases.  In  what  way  do  you  feel  that  that  will  save  time  ? 

Judge  Heebe.  That  is  why  we  haven't  done  it,  because  some  of  the 
judges  feel  that  they  don't  know  whether  it  will  save  time  or  not. 
Some  of  them  feel  it  would  save  time.  We  try  to  innovate  as  much 
as  we  can  in  the  Eastern  District  of  Louisiana,  and  we  are  willing 
to  try  anything  to  use  these  services. 

I  might  add  this,  too,  in  connection  with  the  magistrates.  We 
recently  approached  the  Administrative  Office  about  using  our  two 
full-time  bankruptcy  referees  in  quasi-judicial  matters.  And  as  I 
understand  it,  the  status  of  the  legislation  would  not  permit  that, 
although  there  is  a  possibility  that  with  some  amendment  that  could 
be  done. 

Mr.  Westphal.  On  this  matter  of  the  magistrates  conducting  voir 
dire  examinations  of  the  jury,  do  you  think  that  that  will  in  any 
way  detract  from  the  impression  that  is  made  on  jurors  when  it  is 
the  judge  himself  who  conducts  the  voir  dire  examination  ? 
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Judge  Heebe.  Well,  it  is  a  judgment  value  you  have  to  make.  I 
have  adhered  to  that  view  just  expressed  by  you.  I  think  that  one  of 
the  things — let  me  put  in  this  way — one  of  the  best  public  relations — 
I  hate  to  call  it  a  device,  but  thing — with  people  of  this  country  is 
the  jurors  who  come  into  your  court,  because  most  of  them  leave 
feeling  that  they  have  been  involved  in  a  worthwhile  experience,  and 
they  are  usually  commendatory  to  the  court,  to  the  judge.  I  think 
maybe  we  would  be  losing  something  if  we  handed  over  that  respon- 
sibility to  the  magistrate. 

Also  you  get  some  very  difficult  cases  where  juries  are  hard  to 
pick.  And  definitely  the  judge  should  handle  that  voir  dire.  I  just 
don't  know.  But  in  this  day  and  time  when  you  have  got  cases 
coming  out  of  your  ears,  if  you  have  magistrates  who  are  willing  to 
work  hard,  then  you  decide  to  put  a  priority  on  it.  And  where  you 
put  it  is  the  problem. 

Mr.  Westphal.  Judge,  one  of  the  things  that  the  committee  staff 
has  been  doing,  in  order  to  accurately  assess  the  work  load  in  a 
particular  district,  and  to  get  away  from  making  an  evaluation 
based  on  filings  or  pending  cases,  or  terminations,  or  any  other 
single  factor,  has  been  to  look  at  the  amount  of  bench  time  that  is 
put  in  by  each  judge  in  the  district,  not  on  an  individual  basis,  but 
on  an  average  basis.  In  1972  the  figures  of  the  Administrative  Office 
show  that  the  judges  in  your  district  averaged  57  trials  per  judge, 
which  is  10  above  the  national  average,  and  that  those  57  trials  con- 
sumed some  88  days  of  bench  time  per  judge.  In  other  areas,  where 
there  was  no  jury  impaneled  such  as  arraignments  and  sentencing, 
hearing  motions  and  things  of  that  kind,  the  reports  filed  by  the 
Administrative  Office  indicate  that  your  judge  averaged  19  days  of 
bench  time  per  judge. 

So  that  the  total  bench  time  for  the  judges  in  your  district  aver- 
aged out  to  107  days  per  judge  last  year. 

Now,  taking  into  consideration  30  days  for  vacation,  the  days  that 
you  lose  over  the  holidays,  and  Saturdays  and  Sundays,  there  are 
approximately  220  possible  working  days  in  a  year.  And  if  you 
spent  107  days  on  the  bench,  that  would  leave  113  days  for  chambers 
work,  travel,  and  so  forth- — of  course,  you  don't  have  much  travel 
because  you  are  a  single  division. 

Judge  Heebe.  We  have  no  travel. 

INIr.  Westphal.  What  do  you  think  of  that  type  of  analysis  as 
indicative  of  the  amount  of  judicial  effort  required  to  dispose  of  a 
caseload  in  a  particular  district? 

Judge  Heebe.  I  think  there  is  nothing  wrong  with  that  kind  of 
analysis,  as  long  as  you  have  all  the  facts  to  find  out  what  a  judge 
does  on  the  other  days. 

For  instance,  if  we  didn't  use  a  very  intensive  conference  program 
we  couldn't  make  it.  We  have  over  4,000  civil  cases  backlogged.  And 
we  have  had  that  for  a  number  of  years  noAv.  Some  of  those  cases 
are  3  years  old.  So,  the  only  device  we  know  is  to  get  lawyers 
together  and  get  them  together  as  soon  as  possible,  shortly  after  the 
case  is  filed,  to  work  out  a  schedule  for  their  discovery,  to  work  out 
a  schedule  setting  a  trial  date.  We  find  that  settles  cases. 

And  this  is  a  device  that  I  suppose  all  Federal  courts  use  today. 
That  is  the  only  way  they  survive. 

]Mr.  Westphal.  Some  do  and  some  don't. 
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I  notice  that  yonr  magistrates  held,  in  civil  and  criminal  cases 
combined,  about  1,024:  pretrial  conferences  last  year.  And  the  judges 
on  your  bench  held  a  total  of  2,407. 

Would  you  explain  a  little  bit  more  of  what  your  pretrial  practice 
is,  which  pretrials  are  held  by  magistrates,  whicli  ones  ar«?  held  by 
judges,  and  when  they  are  held  with  reference  to  the  trial  date? 

Judge  Heebe.  Usually  the  magistrate  for  most  of  us  handles  what 
is  known  as  a  status  conference  as  distinguished  from  a  pretrial  con- 
ference. A  status  conference  would  be  held  90  to  120  days  after  the 
civil  case  is  filed.  I  will  gave  maybe  75  of  those  cases  to  the  magis- 
trates and  say,  I  want  you  to  hold  status  conferences  on  those.  I  give 
him  a  form.  And  on  that  form  he  has  to  do  several  things.  After  he 
discusses  the  case  with  tlie  lawyers,  sometimes  they  say,  look,  we  are 
going  to  go  outside  and  maybe  we  can  settle  the  case. 

If  they  don't  do  that,  then  he  writes  down  a  deadline  for  discov- 
ery. Well,  all  the  discovery  is  going  to  be  finished  on  that  date. 

Number  two,  the  case  is  going  to  be  tried  on  this  date.  It  might  be 
6  months  off.  But  they  have  a  date. 

And  thirdly,  all  motions  in  this  case  will  be  filed  on  or  before  such 
and  such  a  day. 

And  then  lastly,  a  pretrial  conference  will  be  held  before  the 
judge  on  such  and  such  a  date. 
Xow,  that  is  what  he  does. 

And  then  when  they  come  to  us,  shortly  before  the  trial — maybe 
30  days — with  a  jDretrial  order,  they  have  discussed  the  case,  and 
they  have  done  all  the  discovery  and  we  handle  the  pretrial  confer- 
ence. 

There  are  one  or  two  judges  who  like  the  magistrates  to  also 
handle  that.  But  other  judges  feel  that  our  first  contact  with  the 
case  is  at  that  pretrial  conference,  and  we  can  better  handle  the  trial 
if  we  engage  in  that  conference.  That  is  the  difference. 

Senator  Buedick.  Judge,  may  I  ask  you,  do  you  have  good  for- 
tune in  holding  lawyers  to  the  schedule  ? 

Judge  Heebe.  We  do  fairly  well  in  holding  them  to  the  schedule. 
We  have  a  few  who  for  one  reason  or  another  want  mercy  and  leni- 
ency and  extensions.  And  some  of  them  are  entitled  to  extensions, 
but  by  and  large  most  of  them  like  it.  jNIost  of  them  know  *  *  *  this 
is  the  schedule  for  this  case,  I  am  going  to  have  to  do  discovery  by 
such  and  such  a  day,  I  am  going  to  have  to  go  to  trial  by  such  and 
such  a  date,  and  I  am  going  to  have  to  go  to  a  pretrial  conference. 
They  generally  abide  by  the  time  limit  we  established  for  them. 

Mr.  WestpiixVl.  Do  you  run  a  master  calendar  system  or  an  indi- 
vidual calendar  system? 

Judge  Heebe.  We  have  always  been  under  the  individual  calendar 
system.  I  might  say  this,  though,  that  we  are  always  ready — if  I 
have  a  case  that  goes  out  tomorrow,  I  will  look  around,  and  if  I  find 
out  that  one  of  the  other  judges  has  two  cases,  I  will  take  one  of 
them.  So  we  supplement  each  other.  Even  though  we  run  an  individ- 
ual calendar,  we  are  always  ready  and  willing  to  help  out  somebody 
who  ends  up  with  two  triable  cases  on  one  day. 

Mr.  Westphal.  In  other  words,  if  you  are  ahead  of  schedule  on 
your  individual  calendar,  and  one  of  your  colleagues  on  the  bench  is 
behind  schedule  on  his,  you  will  take  one  of  his  extra  cases  in  order 
to  help  him  on  his  scheduling  problem  ? 
Judge  Heebe.  Correct. 
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ISIr.    Westphal.    Do    all    of   your    nine    judges   operate   in    this 

manner?  .  j.    i  • 

Judge  Heebe.  Yes;  all  of  them  just  about  operate  m  that  fashion. 

We  ?lo  have  one  who,  as  I  say,  also  lets  the  magistrates  handle  the 
pretrial  conference  in  addition  to  the  status  conference.  But  the  rest 
of  them  operate  very  similarly. 

Senator  Burdick.  May  I  ask,  in  the  status  conference  do  you  have 
stipulations  and  things  of  that  nature  ? 

Judge  Heebe.  We  generally  get  that  at  the  pretrial  conference.  As 
a  matter  of  fact,  we  have  a  very  rigid  form  we  must  follow.  And  we 
are  just  now  in  the  process  of  making  that  uniform  for  all  the 
judges.  Some  of  them  are  just  a  little  bit  different,  and  we  are  now 
adjusting  them.  But  when  they  come  in,  paragraph  7  will  contain  all 
the  stipulations  possible,  and  they  are  encouraged  to  enter  into  as 
many  of  them  as  possible — which  helps  the  case,  expedites  the  trial 

of  the  case. 

Mr.  Westphal.  Do  you  feel  that  you  could  make  effective  use  or 
another  full-time  magistrate?  In  other  words,  where  do  you  reach 
the  breaking  point  as  to  how  much  more  you  can  get  out  of  such  a 
judicial  officer? 

Judge  Heebe.  They  haven't  complained  to  me  yet. 

Mr.  Westphal.  I  mean,  as  far  as  running  your  court  is  concerned. 
You  indicated  a  while  ago  that  you  had  explored  the  possibility  of 
using  your  referees  in  bankruptcy  for  some  of  this  activity. 

Judge  Heebe.  Yes. 

Mr.  Westphal.  Well,  I  take  it  then  that  you  feel  that,  even 
though  you  have  three  full-time  magistrates  now,  there  is  some  fur- 
ther help  you  could  get  from  that  type  of  judicial  officer ? 

Judge  Heebe.  Let  me  tell  you  what  generated  my  interest  in  the 
bankruptcy  referees.  In  my  talks  with  them  I  learned  that  bank- 
ruptcy had  dropped  off  in  our  district,  and  that  we  have  two  good 
bankruptcy  referees  who  are  well-acquainted  with  other  general 
areas  of  the  law,  and  we  just  simply  wanted  to  use  their  services  if 
we  could.  We  found  out  we  couldn't.  But  it  wasn't  because  I  thought 
our  magistrates  were  being  pressed.  I  would  really  have  to  make  an 
analysis  and  evaluation  of  that  to  honestly  answer  it.  I  don't  know. 
Maybe  they  are  getting  pressed. 

Mr.  Westphal.  We  had  several  bills  recently  about  allowing 
part-time  referees  to  also  serve  as  part-time  magistrates.  I  know  that 
has  been  authorized.  Eight  now  I  don't  recall  whether  that  legisla- 
tion affected  the  so-called  full-time  referee.  There  is  a  certain  incon- 
sistency in  saying  that  a  man  is  a  full-time  referee  and  yet  has  time 
to  act  as  magistrate.  It  may  require  some  authorizing  legislation,  but 
it  seems  to  me  there  is  also  the  possibility  that  if  your  work  has 
dropped  off,  and  one  of  those  referee  positions  is  designated  as  a 
part-time  position,  he  is  automatically  qualified  to  serve  as  a  part- 
time  magistrate  by  designation,  under  the  legislation  passed  by  the 
last  Congress. 

Judge  Heebe.  We  certainly  plan  to  pursue  that,  because  we  think 
it  could  be  a  useful  tool. 

;Mr.  Westphal.  What  effect  has  the  creation  of  the  new  middle 
district  of  Louisiana  had  upon  your  district  ? 

Judge  Heebe.  The  only  thing  it  did  was  to  add  to  our  criminal 
docket,  that  is  all.  In  other  words,  the  Baton  Rouge  division  kept  all 
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of  its  civil  cases.  We  rarely  participated  in  that,  and  the  Baton 
Rouge  judge  rarely  participated  in  the  New  Orleans  civil  docket. 
But  when  the  new"^  district  was  created,  there  were  about  65  or  70 
criminal  cases  pending  in  the  middle  district,  and  on  constitutional 
grounds  they  had  to  be  tried  in  the  eastern  district,  so  we  had  to 
absorb  them.  Other  than  that,  there  have  been  no  substantial  conse- 
quences one  way  or  the  other. 

Mr.  Westpiial.  Now,  with  the  benefit  of  10  months  of  experience, 
and  with  Baton  Rouge  a  separate  district,  do  you  think  that  that 
was  a  proper  decision  to  make  Baton  Rouge  a  separate  district  rather 
than  treating  it  as  a  separate  division  ? 

Judge  Heebe.  Well,  I  understand  that  one  of  the  criticisms — at 
least  one  of  the  problems  pointed  up  in  these  hearings — has  been 
the  fact  that  judges  have  to  travel  too  much.  So  to  that  extent  I 
would  say  that  would  be  on  the  plus  side. 

jMr.  Westphal.  That  was  one  of  the  factors  that  was  highly 
important,  I  think,  in  the  decision  to  create  a  new  Federal  District 
in  Louisiana  *  *  *  the  travel  required,  both  of  the  judge  and  of  the 
U.S.  Attorney  and  his  staff,  in  handling  the  business  of  Baton 
Rouge  *  *  *  so  much  of  it  was  handled  out  of  New  Orleans. 

Judge  Heebe.  Well,  I  voted  for  the  thing  when  my  opinion  was 
asked.  And  I  think  in  time  it  probably  will  grow. 

Mr.  Westphal.  I  think  a  majority  of  the  Senators  and  House 
members  agree  with  you.  But  this  is  an  opportunity  to  get  a  little 
hindsight  here  on  a  legislative  decision  that  was  made  some  10 
months  ago.  That  is  why  I  am  curious  about  what  you  feel  now.  Is 
it  better  to  handle  the  situation  in  this  way,  by  having  a  resident 
judge  at  Baton  Rouge,  or  just  by  having  a  separate  division  ? 

Judge  Heebe.  I  have  no  opinion,  Mr.  Westphal. 

]\Ir.  Westphal.  I  notice  that  there  were  assigned  to  the  Baton 
Rouge  area  102  criminal  cases.  I  am  not  sure  that  that  is  a  full 
workload  for  a  U.S.  District  Attorney. 

Judge  Heebe.  How  many  do  they  have  ? 

]\Ir.  Westphal.  102  criminal  cases. 

Judge  Heebe.  For  one  judge? 

]\Ir.  Westphal.  That  is  for  one  judge.  And  it  is  also  the  workload 
for  the  U.S.  District  Attorney. 

Judge  Heebe.  I  would  say  a  hundred  criminal  cases  is  a  pretty 
good  workload.  Right  now  I  only  have — of  course,  we  try  to  keep 
criminal  cases  current,  we  are  always  working  on  criminal  cases — I 
don't  think  I  have  30  criminal  cases  on  my  docket  right  now,  I  think 
I  have  27.  But  I  have  437  civil  cases  on  my  docket. 

Mr.  Westphal.  I  notice  that,  in  the  last  5  years,  the  median  time 
for  your  criminal  cases  has  averaged  between  4  and  4.7  months.  If  a 
speedy  trial  bill  were  enacted  by  Congress  which  required  you  to 
reach  a  goal  of  60  or  90  days  for  the  trial  of  criminal  cases,  within  a 
2-year  lead-in  period,  would  you  have  difficulty  in  meeting  that 
goal? 

Judge  Heebe.  I  would  say  that  generally  we  would  not.  But  the 
difficult  case  always  comes  along,  and  for  one  reason  or  another  it 
has  to  be  continu(id,  and  so  forth.  And  we  have  a  habit  of  getting 
cases  that  do  drag  out  a  little  bit. 

Mr.  Westphal.  In  meeting  such  a  goal  would  you  have  to  hold 
some  of  your  judges  off  the  civil  calendar  and  put  them  on  the  crim- 
inal calender? 
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Judge  Heebe.  It  becomes  somewliat  difficult,  because  again,  you 
have  to  put  priority  on  criminal  cases,  you  have  to  put  priority  on 
injunctions,  you  have  to  put  priority  on  civil  rights  cases,  you  have 
to  put  priority  on  prisoner  petitions,  you  have  to  put  priority  on 
school  desegregation  cases.  We  have  all  of  them.  We  have  them  up 
to  here. 

So,  it  is  a  question  of  balancing  the  particular  matters  we  have, 
and  trying  to  shove  a  case  into  an  early  slot. 

Now,  recently  we  adopted  our  plan  for  the  prompt  disposition  of 
criminal  cases  under  rule  50(b)  of  the  Federal  Rules  of  Crimi- 
nal Procedure.  And  I  think  perhaps  in  about  6  months,  after  we 
have  experienced  that  plan  and  implemented  it,  we  will  have  some 
idea  as  to  whether  or  not  we  can  do  better  than  we  are  doing  now.  I 
really  believe  we  can.  Our  particular  district  is  not  plagued  with  too 
many  criminal  cases.  You  will  see  that.  What  keeps  the  barrel  boil- 
ing is  the  heavy  civil  calendar.  But  we  really  don't  have  too  much  of 
a  problem  with  criminal  cases,  except  that  we  get  some  of  the  really 
flamboyant  ones  sometimes,  and  we  feel  that  you  have  to  let  them  sit 
for  a  while  anyway  so  that  the  jury  comes  in  a  little  more  objective. 

Mr.  Westphal.  1  take  it  that,  at  the  time  you  initiated  this  system 
of  having  magistrates  hold  status  conferences,  that  that  was  the  first 
time  your  court  made  an  effort  to  control  the  civil  litigation  from 
the  date  it  was  filed  right  on  up  to  the  date  of  the  trial,  is  that  true? 

Judge  Heebe.  Generally  that  is  the  first  contact,  yes. 

]Mr.  Westphal.  This  was  the  first  effort  you  made,  then,  when  you 
got  the  magistrates  help,  and  decided  to  have  the  magistrates  hold 
the  status  conferences — that  is  the  first  effort  made  to  try  to  control 
the  litigation  from  the  time  shortly  after  the  filing  until  the  trial 
date? 

Judge  Heebe.  Yes,  except  this,  that  I  used  to  do  that  myself 
rather  than  the  magistrate,  you  see.  I  would  be  taking  up  days  and 
days  handling  these  status  conferences,  which  they  do  now  to  relieve 
me. 

JMr.  Westphal.  Do  all  the  judges  use  these  status  conferences 
where  they  have  magistrates  to  conduct  them  ? 

Judge  Heebe.  Not  all  of  them.  But  generally  once  a  thing  starts 
working,  people  do  it.  And  I  would  say  all  of  them  do  it  now  except 
for  perhaps  maybe  one  judge. 

Mr.  Westphal.  Judge,  in  the  last  2  years  you  received  more  visit- 
ing time  than  was  given  by  the  judges  in  your  district. 

In  1971  your  judges  gave  no  time,  but  received  76  days  of  judicial 
help.  In  1972  you  exchanged  some  days  with  Florida  Southern 
because  of  a  disqualification. 

Judge  Heebe.  Yes. 

Mr.  Westphal.  But  you  also  received  a  total  of  60  days,  so  you 
have  had  a  gain  of  52  days. 

Judge  Heebe.  Right. 

Mr.  Westphal.  This  is  roughly  about  half  the  amount  of  bench 
time  that  I  calculated  for  you  earlier.  Is  such  an  amount  of  visiting 
help  fully  usable? 

Judge  Heebe.  Yes.  I  would  say  a  visiting  judge  serves  two  very 
useful  purposes.  Number  one,  he  comes  in  and  fills  a  vacancy  gener- 
ally. That  is  the  way  it  was  in  our  district.  We  had  a  sick  judge, 
and  we  just  couldn't  handle  his  docket.  These  cases  were  triable,  and 
they  were  scheduled.  So,  a  visiting  judge  comes  in,  and  he  takes  over. 
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Secoiidly,  he  brings  into  our  district  new  ideas — wliat  are  they 
doing  down  in  Florida.  You  know,  how  are  they  expeditmg  their 
cases.  And  their  problems  are  a  little  different  from  ours. 

And  he  leaves  and  takes  back  to  Florida,  or  wherever  lie  comes 
from,  what  we  are  doing. 

And  the  same  way  with  Judge  Rubin.  He  went  up  to  Boston,  and 
he  picked  up  some  ideas  from  Judge  Caff rey,  who  is  here  this  niorn- 
ing.  And  I  am  sure  Judge  Catfrey  picked  up  some  ideas  from  him — 
what  wc  are  doing  in  Xcw  Orleans. 

There  is  a  good  exchaiige  of  ideas,  good  communication.  So  it  does 
serve  that  very  useful  purpose. 

Mr.  Westpiial.  I  just  have  one  final  question. 

I  thought  I  heard  you  say  that  with  two  extra  judges  your  cur- 
rent caseload  would  average  368  per  judge. 

Judge  Heebe.  I  think  that  is  right. 

Mr.  Westpiial.  I  heard  you  say  it  was  65  above  the  national  aver- 
age. 

Judge  Heebe.  That  is  the  figure  I  have.  I  thought  it  would  be  65 
filings  above  the  national  average. 

Mr.  Westphae.  According  to  the  management  statistics  put  out  by 
the  Administrative  Oflice,  the  national  average  for  filings  in  1972 
was  363  per  judge.  So  that  that  would  be  5  above  the  national  average 
rather  than  65. 

Judge  Heebe.  Thank  you. 

Mr.  Westpiial.  No  further  questions. 

Senator  Burdick.  I  just  have  one  or  two  further  questions. 

I  notice  that  last  year  you  had  50  selective  service  cases. 

Judge  Heebe.  Yes,  sir. 

Senator  Burdick.  Now  that  we  have  phased  out  of  the  Vietnam 
war,  and  with  the  expected  termination  of  the  draft,  those  cases 
have  faded  away,  haven't  they? 

Judge  Heebe.  We  certainly  shouldn't  have  any  more  draft  cases, 
except  whatever  is  left  over  that  they  haven't  brought  in  indictments 
on. 

Senator  BtrnDicK.  And  a  very  small  percentage  of  the  prisoner 
petitions  are  really  litigated  and  come  to  your  attention.  They  are 
more  or  less  handled  by  the  magistrates,  are  they  not  ? 

Judge  Heebe.  We  have  to  control  them,  do  we  not?  Before  any 
final  decision  is  made  we  have  to  handle  them.  And  sometimes  we^ 
send  them  back  to  the  magistrates  and  sug2:est  that  they  hold 
another  hearing.  But  they  really  are  most  helpful  to  us  in  that  area. 
I  just  can't  tell  you  how  happy  I  am  that  Congress  made  the  magis- 
trate program  possible. 

Senator  Burdick.  In  other  words,  as  a  practical  matter  a  majority 
of  those  prisoner  petitions  are  frivolous,  but  you  still  have  to  sit 
through  all  of  them  anyway  ? 

Judge  Heebe.  You  have  to  give  them  a  hearing. 

Senator  Burdick.  So  the  meritorious  are  very  few  in  number  ? 

.Judge  Heebe.  That  is  true. 

Senator  I^urdick.  Thank  you  very  much  for  your  contribution. 

Judge  Heebe.  Thank  you  again,  sir.  And  I  appreciate  this  oppor- 
tunity. 

Senator  Bitrdick.  We  will  now  receive  Administrative  Office 
exliibits  1  and  '2  and  Committee  ( xhibits  1,  2  and  3  for  the  record, 
.and  recess  for  a  few  minutes. 
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Committee  Exhibit  3 
Louisiana,  Eastern 


Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 


1970 


1971 


1972 


Boyle. . . 
Mitchell. 
West. ... 


West...., 
Gignoux. . 
Murray. ... 


Tex(E) 
Tex(E) 
Tex(E) 

La(W) 


Wright. 
Murray . 

Gordon. 
Thomas , 
Fay . . . . 

King . . . 
Hooper. 
Murray . 
Boyle. . 
Rubin. . 
West... 


Maine 
Montana 

Del. 

Montana 


La(W) 


Ala(S) 

Fla(S). 

Fla(S) 

Ga(N) 

Montana 


5th  Gir. 
5th  Gir. 
5th  Gir. 


4 
4 
5 

1- 

12 

6 

26 
50 

5 
29 
12 
8 
5 
6 
1 
1 
1 
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Senator  Burdick.  Our  next  witness  is  Judge  Brown  from  Kansas. 
Welcome  to  the  committee,  Judge.  Senator  Dole  would  like  to  say  a 
few  words  before  we  receive  your  testimony. 

STATEMENT  OF  HON.  EOBERT  DOLE,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  KANSAS 

Senator  Dole.  I  am  here  in  support  of  Judge  Brown's  statement. 
I  also  have  a  statement  of  my  own  to  file. 

I  would  say,  by  way  of  introduction,  that  I  have  known  Judge 
Brown  for  a  long  time.  He  is  our  chief  judge,  and  has  been  since 
1971.  AVe  believe  that  in  Kansas,  as  the  judge  has  indicated,  we  have 
a  hard-working  Federal  bench,  due  in  part  to  the  great  leadership 
of  Judge  Brown. 

Having  said  that,  I  will  let  him  go  ahead  with  his  statement,  and 
ask  that  my  statement  be  made  a  part  of  the  record  following  the 
statement  of  Judge  Brown,  as  well  as  that  of  Senator  Pearson. 

Senator  Burdick.  That  may  be  done. 

Judge  Brown,  you  may  proceed.  We  will  receive  your  February  16 
letter  in  the  record  now,  so  that  you  may  refer  to  it  if  you  wish  to 

do  so. 

U.S.  District  Court, 
District  of  Kansas,  February  16,  1913. 
Hon.  QxjENTiN  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  U.S.  Senate, 
New  Senate  Office  Building,  Washington,  D.C. 
Dear  Senator  Burdick  :In  reply  to  your  letter  of  February  8,  1973  which 
supplemented  my  telephone  conversation  with  Mr.  Westphal,  Committee  Coun- 
sel, I  am  pleased  to  give  you  the  statement  of  points  relative  to  the  needs  of 
our  Court  for  an  additional  Judge  which  was  requested. 

The  points  the  Judges  of  the  United  States  District  Court  for  the  District  of 
Kansas  suggest  to  have  considered  by  the  Committee  may  be  summarized  as- 
follows : 

1.  The  approval  by  the  Tenth  Circuit  Judicial  Council  and  the  Judicial  Con- 
ference of  the  United  States. 

2.  The  character  of  the  District  of  Kansas  which  engenders  judicial  prob- 
lems with  reference  to  area  population,  industry,  and  historical  tradition. 

3.  The  workload  of  the  Judges  (not  necessarily  statistical,  although  this 
information  will  be  available)  as  it  relates  to  the  time  and  efforts  of  the 
Judges  stationed  and  assigned  to  the  District. 

4.  The  utilization  of  supporting  personnel :  the  referees,  magistrates,  proba- 
tion officers,  courtroom  clerks,  secretaries,  law  clerks,  special  masters  and  com- 
missioners (Ifind). 

5.  To  answer  the  Committee's  questions  within  my  competence  and  supple- 
ment the  foregoing  with  additional  views  which  the  Committee's  questions  may 
engender. 

Yours  very  sincerely, 

Wesley  E.  Brown, 

Chief  Judge. 

STATEMENT  OF  WESLEY  E.  BROWN,  CHIEF  JUDGE,  KANSAS 

(WICHITA) 

Judge  Brown.  Your  letter  asked  for  a  brief  summary,  and  it  is 
brief.  I  did  not  want  to  get  into  statistical  data.  You  have  that.  I 
am  afraid  statistics  are  like  bikinis;  it  is  not  so  much  what  they 
show  as  what  they  cover.  But  I  would  be  glad  to  have  you  look  at 
the  statistics. 


366 

•  All  of  Kansas  is  one  district.  Of  course,  even  when  Senator  Dole 
and  I  started  out  a  number  of  years  ago — we  were  on  the  executive 
council  of  the  State  bar  together — we  had  a  number  of  places  for 
holding  court.  Now  we  have  about  seven  locations  where  we  are  au- 
thorized by  Congress  to  hold  court.  "We  primarily  hold  court  in  the 
three  major  cities ;  Kansas  City,  Topeka,  and  Wichita. 

Our  problems  have  come  up  through  an  influx  in  population  in 
the  Eastern  part  of  the  State.  And  the  population  is  again  increas- 
ing in  the  central  part  of  the  State,  where  Wichita  is  located. 

We  have  done  very  well  in  trying  to  keep  up  with  our  calendar; 
but  I  vfould  like  to  refer  to  some  of  the  things  that  I  think  we  have 
to  remember  about  it. 

Judge  Templar  has  spent  212  days  for  a  13-month  period.  But 
this  is  only  the  beginning.  His  work  day  starts  at  8:15,  and  it 
doesn't  end  until  5  o'clock.  He  works  like  the  rest  of  us,  at  nights. 
and  he  hasn't  had  a  vacation  in  3  years.  The  only  time  he  has  been 
out  of  the  district  has  been  to  go  on  a  multijudge  case  that  involved 
grain  problems.  I  just  want  you  to  understand.  The  work  is  just  un- 
believable. 

By  the  same  token  our  newest  judge,  who  is  our  pride  and  joy  in 
many  cases,  because  he  is  young  and  strong  and  hard-working. 
Judge  O'Conner,  has  put  in  hours  way  above  the  call  of  duty.  And 
in  the  period  of  time  that  he  has  been  with  us — and  these  figures  are 
fairly  recent — through  January,  over  14  months,  he  has  had  57  jury 
trials,  and  45  were  criminal  cases.  And  he  spent  256  days  on  the 
bench. 

And  Judge  Theis  has  been  our  swing  man  a  little  bit,  because  he 
is  with  me  in  Wichita.  They  have  called  on  him  to  assist  in  Tulsa 
when  there  was  a  case  down  there,  and  he  went  down  there.  He  also 
has  worked  with  me  in  Kansas  City  and  Topeka.  We  go  there  to 
carry  out  this  work. 

I  may  say  also — I  don't  know  exactly  what  period  of  time  this 
covers — I  have  spent  220  days  in  the  period.  This  i-ecord  shows 
1,095  hours,  and  there  were  17,442  pages  of  transcript  in  that  year's 
time. 

Now,  this  is  the  kind  of  thing  that  statistics  do  not  show.  You 
take  one  of  us  out  for  a  3  or  4  week  case,  and  you  get  a  figure  that 
has  some  interest.  And  then  you  get  to  a  case  where  you  have  multi- 
defendants,  and  these  run  for  10  weeks.  And  when  you  put  a  judge 
on  the  bench  for  10  weeks,  as  in  these  other  cases  that  we  have  had 
— the  Tlelium  case  and  the  others — when  I  finished  with  them,  I 
think  they  were  the  fourth  longest  cases  in  the  U.S.  for  trial — these 
are  the  things  which  I  don't  think  anybody  realizes.  And  we  can't 
keep  it  up.  We  need  help. 

Senator  Burdick.  Thank  you.  Judge.  I  have  several  questions.  Ac- 
cording to  the  record,  your  ci\il  case  load  for  1072  is  1,034  cases. 
That  includes  400  j^risoner  petitions  from  both  State  and  Federal 
penitentiaries.  Apart  from  these  prisoner  petitions  the  case  load  is 
634,  which  is  about  150  per  judge. 

Previous  testimony  has  indicated  that  about  95  percent  of  the 
prisoner  petitions  are  either  frivolous  or  are  summarily  disposed  of, 
and  that  a  great  part  of  that  workload  throughout  the  country  is 
being  done  by  magistrates,  since  we  passed  the  Magistrate  Act. 
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Now,  wo  find  that  as  far  as  those  prisoner  petitions  are  concerned, 
your  magistrates  handled  167  of  them  in  1972.  Why  couldn't  the 
niaijistrates  handle  the  balance  of  233? 

judge  Bnowx.  Well,  our  magistrates  can't  handle  any  more,  be- 
cause they  haven't  got  the  time.  They  are  working  practically  as 
hard  as  the  judges,  not  quite,  because  I  don't  think  we  want  to  de- 
mand of  them  the  same  kind  of  service.  xVnd  also  they  just  got  a 
raise,  which  may  help  them  want  to  work  a  little  harder,  which  I 
am  very  grateful  about. 

Senator  Burdick.  Could  you  use  another  magistrate  or  two? 

Judge  Bkowx.  Yes,  we  could.  We  got  an  authorization  for  a  half 
time  magistrate  at  Topeka.  I  don't  like  halftime  magistrates,  and  we 
are  trving  to  figure  out  a  way  to  work  them  full  time  by  giving 
rhem  jobs  like  a  part-time  law  clerk  for  Judge  Stanley  and  using 
them  part  time  to  help  process  these  cases. 

But  to  answer  your  question  directly,  we  are  appealing  to  the  con- 
ference and  the  Congress  for  the  magistrates.  And  we  use  them,  I 
think,  as  effectively  as.  anyone  in  the  judicial  system.  They  actually 
process  these  cases  on  our  system  of  handling  what  we  call  prisoner 
petitions  or  "L"  cases 

Senator  Bltidick.  What  was  that  last  description? 

Judge  Browx.  "L"  cases.  They  come  from  Leavenworth,  and  so 
we  designate  them  as  "L"  cases. 

I  might  say  if  your  connotation  is  that  they  give  us  "L,"  that  is 
riglit.  they  do  a  little  bit,  because  we  work  pretty  hard  at  them. 

They  process  them,  and  will  prepare  a  memorandum  for  the  judge 
to  look  at.  And  then  he  approves  it. 

To  those  of  us  who  do  not  use  the  magistrates — our  magistrate  in 
Wichita,  for  instance,  doesn't  have  the  time.  He  goes  to  Fort  Riley 
to  take  care  of  all  the  misdemeanor  and  petty  crime  cases  up  there. 
And  he  just  has  no  more  time.  And  also  they  are  in  great  demand  to 
teach,  frankly,  other  magistrates.  Tliey  are  both  highly  competent 
judicial  officers.  Both  of  tliem  have  had  experience  as  judges  in  the 
iState  courts,  as  have  our  referees.  We  are  blessed  with  great  people. 

Senator  Burdick.  When  we  passed  the  ISIagistrate  Act  the  theory 
was  that  they  would  take  care  of  those  prisoner  petitions,  pleas,  bail 
hearings,  and  so  forth— all  those  incidental  things  which  take  so  much 
time. 

Judge  Brown".  Ours  can't  do  it.  If  we  could  have  another  full- 
time  magistrate  we  might  be  able  to  take  care  of  the  processing.  But 
I  doubt  the  use  of  it  for  that.  We  would  be  delighted  if  they  would 
authorize  one.  And  he  would  be  so  busy  by  the  time  he  got  through 
he  wouldn't  know  what  was  happening  to  him. 

Senator  Burdick.  Have  you  asked  the  Administrative  Office  for 
another  one  ? 

Judge  Browx.  Oh,  yes,  not  only  asked,  but  I  have  called  Joe  Spa- 
niel so  many  times — t  am  not  sure  he  appreciates  my  position.  We 
need  a  magistrate,  and  we  would  like  to  use  him  in  the  Leaven- 
worth-Topeka  area.  We  would  like  to  use  him  to  help  Judge  Tem- 
plar in  that  area,  because  we  have  Magistrate  IVIiller  at  Kansas  City, 
and  we  have  our  magistrate  in  Wichita.  And  dividing  the  district  as 
we  do,  it  makes  an  interesting 
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Senator  Burdick.  How  many  evidentiary  hearings  were  held  by 
either  the  judge  or  the  magistrate  in  those  400  cases  ? 

Judge  Brown.  I  can't  give  you  actual  figures,  but  they  are  in- 
creasing. I  have  some  figures  here,  if  you  let  me  look  just  a  minute  I 
will  give  you  some,  showing  the  number  of  cases  that  are  ready  for 
trial,  those  "L"  cases,  if  I  can  get  to  my  notes. 

The  pending  "L"  cases  before  me,  those  are  cases  which  we  de- 
cided required  a  hearing.  I  consolidated  eight  cases  and  tried  them 
all  at  once.  They  involved  the  State  penitentiary  at  Lansing,  and 
they  sued  the  State  for  cruel  and  unusual  punishment.  I  have  de- 
cided that  case.  And  it  is  now  up  for  motions  for  a  new  trial.  Origi- 
nally there  were  17.  They  arose  out  of  the  riots  at  Lansing. 

Senator  Burdick.  Would  a  habeas  corpus  petition  go  as  far  as  an 
evidentiary  hearing. 

Judge  Brown.  Not  very  many  of  them.  We  have  a  great  many  of 
them,  but  not  that  many."  I  have  29  "L"  cases.  May  I  refer  to  them 
as  "L"  cases  ? 

Senator  Burdick.  You  may. 

Judge  Brown.  Judge  Templar  has  20.  Judge  Theis  has  23.  Judge 
O'Connor  has  25.  And  Judge  Stanley  has  21  that  he  is  undertaking. 
We  may  take  those  off  of  Judge  Stanley.  He  will  be  unable  for  sev- 
eral weeks  to  assist  us.  He  has  done  a  magnificent  job  of  helping  us, 
and  we  are  grateful  to  him. 

As  of  February  12  there  were  16  criminal  cases  and  14  civil  jury 
cases,  and  nine  civil  court  cases  ready  for  trial  at  Wichita.  At  To- 
peka  there  were  three  criminal  cases,  13  civil  jury  cases,  and  19  civil 
court  cases.  At  Kansas  City  there  were  37  criminal  cases,  29  civil 
jury  cases,  and  31  civil  court  cases. 

The  reason  is  that  we  run  three  grand  juries  in  Kansas  and  have  a 
grand  jury  meet  each  month.  The  reason  we  haven't  got  that  cut 
down  is  because  the  grand  jury  came  in  with  indictments,  and  we 
haven't  gotten  them  completely  processed  yet.  I  spent  60  days,  I 
think  it  was,  at  Kansas  City,  trying  cases  up  there,  as  well  as  in 
Wichita. 

Senator  Burdick.  Do  you  find  that  90  percent  or  more  of  your 
criminal  cases  end  up  not  being  tried? 

Judge  Brown.  Quite  a  number  do.  I  don't  know  what  the  percent- 
age is,  but  there  are  still  many  being  tried. 

I  think  the  U.S.  Attorney  indicated  to  me  not  long  ago  that  they 
needed  more  help,  I  believe  Bob  Roth  said,  because  of  the  fact  that 
they  at  least  had  to  prepare  for  trial. 

And  I  think  we  do  have  more  criminal  trials.  We  are  now  contem- 
plating a  defender  system,  which  requires  all  members  of  the  Fed- 
eral bar  to  take  their  turn  at  defending  a  case  of  an  indigent.  INIy 
reasoning  for  it  is  very  simple.  I  think  a  person  who  is  not  used  to 
trying  a  criminal  case  doesn't  want  to  have — 2  days  after  he 
tries  it — somebody  come  in  and  say,  this  man  sold  me  down  the 
river.  And  so  the  recidivist  comes  in  and  it  is  difficult  for  a  man 
who  has  never  had  his  character  impugned  once  to  have  a  pleading 
filed  saying  that  he  sold  somebody  down  the  river.  But,  of  course, 
the  judges  have  it  all  the  time,  we  are  used  to  it  by  now. 

Senator  Burdick.  In  my  days  as  a  trial  attorney,  they  would  do 
all  this  for  nothing. 
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Judge  Brown.  When  I  was  practicing  that  is  exactly  right.  And 
we  still  have  some  of  the  old  time  lawyers,  I  can  tell  you,  come  in, 
and  we  appoint  them.  There  is  a  good  story,  if  we  had  the  time,  I 
could  tell  you  about  a  man  named  Adams.  He  is  a  great  friend  of 
Senator  Dole.  He  is  70  years  old.  When  this  first  came  up  he  was  the 
first  man  to  be  appointed  to  defend  this  boy.  He  pled  him  guilty, 
and  then  got  him  probation,  and  then  got  him  a  job,  and  then  paid 
for  having  his  wife  and  daughter  moved  to  Wichita.  And  he  is  still 
working  there,  and  he  has  been  all  right. 

So  they  work  hard,  some  of  them,  and  they  are  not  entitled  to  get 
the  abuse  that  they  have  to  take. 

Senator  Burdick.  Judge  Butzner  testified  that  a  caseload  of  400 
cases  per  judge  in  1976  was  the  standard  which  the  judicial  confer- 
ence attempted  to  follow.  The  projections  shown  in  Administrative 
Office  exhibit  1,  which  I  believe  you  have  before  you,  are  for  a  6-year 
period,  1965  to  1971.  This  method  of  projection  did  not  include  the 
year  1972,  when  your  filings  per  judge  dropped  50  cases,  from  418  to 
368,  and  yet  projection  No.  3,  which  averaged  out  your  filings  for  the 
past  10  years,  shows  a  caseload  of  only  342  per  judge  by  1976. 
Where  a  district  has  ups  and  downs  in  its  filings,  as  your  district 
has  had,  it  is  difficult  for  anyone  to  rely  on  projections  of  future 
caseloads.  You  see,  they  used  the  period  before  to  determine  what  is 
going  to  hap]:)en  in  the  future.  And  your  caseload  only  indicates  342 
Slings  in  1976  based  on  statistics. 

Do  you  have  any  comment? 

Judge  Brown.  Xo.  INIy  comment  goes  best  back  to  that  bikini 
story  I  told  you.  I  think  it  is  more  appropriate  than  anything  I 
could  say.  The  statistics — we  can  have  one  case — for  instance,  the 
Helium  case  was  a  class  action  that  ended  up  with  30,000  defendants 
or  plaintiffs  or  whatever  they  were  made.  But  this  is  the  kind  of 
thing  that  you  run  into  in  the  Federal  court.  So  I  can't  properly 
comment  to  you. 

Senator  B'urdick.  We  are  doing  some  other  things  besides  provid- 
ing magistrates  that  might  ease  your  burden  somewhat.  We  are 
hopeful — and  I  think  we  are  reasonably  certain — that  we  will  abol- 
ish the  three- judge  courts  at  the  district  court  level.  We  find  that 
that  is  a  waste  of  time,  monopolizing  three  judges  instead  of  one, 
requiring  travel,  and  so  forth. 

Would  5' ou  agree  that  that  should  be  ended  ? 

Judge  Brown.  I  concur  in  that.  I  have  talked  to  the  circuit 
judges.  Of  course,  in  our  district  we  sometimes  have  been  able  to  sit 
on  the  circuit.  However,  with  the  caseload  that  we  have  had — and  I 
may  add  that  none  of  us  has  had  a  vacation  of  over  a  week  in  I 
don't  know  how  long — I  did  take  a  vacation  back  when  I  took  my  30 
days  and  tried  cases  in  New  York  in  April  of  1968,  and  took  2 
weeks  and  tried  cases  down  in  San  Antonio  in  April  of  1969,  but  I 
didn't  take  any  other  vacation.  That  was  my  vacation.  I  went  down 
there  on  a  busman's  holiday,  so  to  speak,  it  was  a  little  different  for 
me.  But  we  disposed  of  quite  a  number  of  cases  in  New  York,  and 
quite  a  number  down  in  San  Antonio. 

Senator  Burdick.  What  is  your  view  on  six-man  juries? 
Judge  Brown.  We  have  them.  We  use  them  all  the  time.  Senator 
Burdick.  We  were  one  of  the  first  districts  to  adopt  a  six-man  jury 
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plan.  AVe  have  had  one  or  two  objections  to  them,  but  not  manj^  We 
use  them  only,  of  course,  in  civil  cases.  And  we  also,  I  think,  have  a 
very  fine  record  on  our  jury  usage.  I  think  your  records  will  disclose 
that  we  are  one  of  the  top  districts  in  the  utilization  of  juries.  And 
we  do  this  by  dint  of  hard  effort.  We  also  have  a  provision  in  crimi- 
nal cases  where  we  don't  need  alternates.  We  are  getting  counsel  to 
agree  to  accei)t  a  verdict  of  less  than  twelve.  And  this  also  helps 
move  along  a  case. 

Senator  Burdick.  Do  you  think  it  saves  time  and  money  ? 

Judge  Brown.  Yes,  I  think  the  six-man  jury  can  save  time.  Work- 
ing as  we  do,  I  think  we  can  eventually  save  more  time  if  the  judge 
handles  all  of  the  voir  dire.  I  have  seen  where  some  of  the  places 
wanted  to  have  magistrates  handle  voir  dire.  I  think  it  ought  to  be 
conducted  in  front  of  the  judge  that  is  going  to  try  the  case.  You 
are  in  effect  picking  out  six  more  judges,  judges  of  the  facts.  And 
the  judge  ought  to  be  on  top  of  them  all  the  time.  I  don't  approve 
of  magistrates,  or  clerks,  in  that  proceeding. 

Senator  Btjrdick.  We  have  heard  that  from  one  witness  already, 
concerning  widespread  use  of  magistrates  for  voir  dire.  But  we  have 
heard  considerable  testimony  that  many  judges  make  use  of  them  on 
pretrials,  and  on  status  reports.  The  magistrates  call  the  parties  in 
and  set  the  deadlines  on  the  various  motions. 

Judge  Brown.  We  do  that  automatically.  Every  civil  case  that  we 
have,  upon  its  being  at  issue,  goes  for  a  pretrial  to  a  magistrate.  He 
then  sets  a  timetable  for  the  attorneys.  If  they  don't  want  that  they 
can  come  to  us,  and  I  can't  remember  of  a  complaint  we  have  had. 
Then  they  go  back  to  the  magistrate  who  pretries  the  case.  And  it  is 
then  submitted  to  one  of  our  law  clerks,  who  gives  me  a  summary  of 
it,  and  we  are  ready  for  trial.  This  means  that  any  judge  can  move 
into  any  case  when  he  has  time  to  do  so. 

Senator  Burdick.  I  am  pleased  to  hear  that  the  judgement  of  the 
Congress  lias  been  vindicated  in  setting  up  the  magistrates.  We  hope 
that  it  will  work. 

Judge  Brown.  It  has  been  wonderful.  We  are  very  grateful,  I 
will  put  it  that  way,  particularly  in  our  district,  for  it.  We  have 
benefited  tremendously  by  it,  in  the  sense  that  the  public  has  benefit- 
ted by  it — not  the  judges  particularly,  but  then  we  have  only  got  so 
many  hours  in  a  day  anyway.  The  main  thing  is,  you  have  given  us 
a  way  of  moving  a  case  along.  Statistically,  for  instance,  we  have  a 
case  that  was  filed  in  1958.  The  fellow  is  in  Canada.  I  looked  it  up 
when  I  was  trying  to  find  out  how  come  we  have  got  such  a  bad  rec- 
ord of  cases  that  have  been  pending  so  long.  He  is  never  coming 
back.  But  the  Government  isn't  going  to  dismiss  that  tax  case,  I 
don't  think.  That  slows  us  down. 

Senator  Burdick.  I  believe  the  staff  has  some  technical  questions 
here. 

Judge  Brown.  All  right,  ISIr.  Westphal. 

Mr.  Westphal.  In  the  material  you  brought  with  you  do  you  hap- 
pen to  have  a  breakdown  of  your  filings  by  division,  the  Wichita  di- 
vision, the  Topeka  division,  and  the  Kansas  City  division  ? 
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Judge  Brown.  IMaybe  I  do.  Let  me  see  if  I  have  that. 

fl  gave  you  the  pending  load,  but  not  the  filings.  The  reason  is 
that  it  will  be  inaccurate  anywa}'  to  a  certain  degree,  because  we  are 
one  district,  and  we  have  directed  the  U.S.  Attorney  in  his  criminal 
cases  to  try  to  file  those  criminal  cases  so  that  it  would  save  us  from 
traveling  back  and  forth.  Then  we  move  them  down,  if  we  can,  for 
instance,  to  where  we  have  two  judges  in  Wichita. 

Now,  the  civil  caseload  I  think  is  going  up  in  Kansas  City,  pri- 
marily because  of  the  population  growth  in  that  area.  We  have  had 
some  other  cases. 

]\lr.  WESTriiAL.  Could  I  ask  you  to  do  this  for  the  assistance  of 
the  committee,  and  that  is  to  obtain  a  bi-eakdown  of  the  civil  filings 
per  division  for  Wichita,  Topeka,  and  Kansas  City,  and  then  just 
mail  them  to  us  in  a  letter  so  that  we  will  have  that  information  for 
the  files? 

Judge  Brown.  Yes,  certainly,  I  would  be  glad  to.  You  want  the 
breakdown  of  civil  filings? 

Mr.  Westphal.  Yes. 

I  notice  that  in  each  of  the  last  2  years  you  have  received  6  days 
of  help  each  year  from  Judge  Pa^^ne  of  New  Mexico.  Now,  other 
than  that  particular  assignment,  have  you  requested  that  the  chief 
judge  of  the  circuit  give  you  additional  visiting  judge  help  in  order 
to  give  you  some  extra  assistance  in  your  district  ? 

Judge  Brown.  Yes,  we  have  talked  to  him  about  it.  Our  problem 
is  that  they  want  you  to  have  30  cases  ready  to  try  before  they  move 
a  judge  in.  And  they  want  the  judge  to  come  in  for  a  month.  I 
called  Judge  Payne,  and  Judge  Payne  came  up  to  help  us,  because 
we  had  some  cases  that  needed  disposition.  By  the  same  token, 
Judge  Bohannon  in  Oklahoma  calls  when  he  has  got  a  case  that  the 
judges  down  there  shouldn't  try,  and  they  come  up  to  help  us  when 
we  have  one  that  we  shouldn't  try. 

And,  of  course.  Judge  Lewis — who  has  been  ill  by  the  way 

I  might  say  that  the  circuits  are  in  just  as  bad  shape  in  many 
oases  as  we  are  in  the  district.  The  judges  in  Kansas  have  had  to  say 
that  they  wouldn't  go  on  the  circuit  because  they  don't  have  time. 

Mr.  Westphal.  Certainly  if  you  have  pressing  business  in  your 
own  district  you  shouldn't  be  called  upon  to  sit  on  a  circuit  in  an- 
other State,  If  you  have  enough  work  at  home,  why  help  out  on  the 
circuit  ? 

Judge  Brown.  Well,  we  have  a  unique  circuit,  actually,  and  we 
have  a  unique  situation  in  Kansas.  We  don't  have  many  quarrels. 
We  have  some  characters  in  our  circuit,  but  we  are  all  trying  to  help 
each  other.  And  I  use  the  term  "our"  in  the  sense  that  we  are  trying 
to  dispose  of  the  business  of  the  courts.  And  you  do  that  for  people. 

Mr.  Westphal.  You  mentioned  that  when  you  requested  that  the 
chief  judge  of  the  circuit  assign  some  additional  judges,  he  was  re- 
luctant to  do  so  unless  you  had  30  cases  ready  for  them  to  try  in  a 
month's  period.  Can't  you  work  up  a  calendar  of  30  cases  for  Ihem? 
Is  that  the  problem? 
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Judge  Browx.  Yes;  but  also  the  problem,  in  any  case  where  you 
go — usually  the  best  time  to  have  help  is  where  you  have  a  long  case 
that  is  going  to  trial  and  will  take  3  or  4  weeks.  You  get  a  judge 
and  you  get  ready,  and  all  of  a  sudden  it  is  settled,  or  it  is  disposed 
of,  and  he  is  up  there  ready  to  go  to  work,  and  has  arranged  his 
schedule  accordingly.  We  don't  have  the  kind  of  business  that  the 
Southern  District  of  New  York  has,  of  course.  We  don't  have  10 
million  people  within  a  radius  of  25  square  miles.  We  have  2,250,000 
people  in  80,000  square  miles.  That  is  what  we  have  to  handle.  So 
the  trial  judge  has  to  be  ready  to  do  the  job  as  it  comes  up.  And  we 
have  no  margin  of  safety,  no  margin  of  relief. 

This  is  what  I  want  to  impress  on  you.  That  is  why  we  need  an- 
other judge. 

jSIr.  Westpiial.  The  reason  I  asked  about  what  help  you  would 
get  from  the  circuit  by  the  assignment  of  other  district  judges  is 
that  in  the  10th  circuit  there  are  at  least  5  districts  that  have  a  case- 
load per  judge  of  well  below  the  national  average.  I  am  wondering 
to  what  extent  it  is  possible  for  you  to  get  visiting  judges  from  so- 
called  underworked  districts  to  come  in  and  give  you  30  days  of  help 
in  trying  cases.  This  could  be  done  by  the  chief  judge  of  a  circuit 
exercising  that  statutory  power  which  allows  him  to  equalize  the 
workload  among  all  the  district  judges  in  his  circuit. 

Judge  Browx.  I  can't,  of  course,  speak  for  Judge  Lewis.  I  talked 
to  him  on  the  phone,  frankly,  before  I  came  here  to  find  out  what 
his  views  were,  just  as  I  talked  to  my  judges  and  everybody  else  to 
find  out  what  the  situation  was.  I  can't  answer  your  question,  except 
to  say  that  judges  don't  always  like  to  leave  home.  It  is  a  lot  easier 
in  the  summertime  to  get  visiting  judges  in  Colorado  than  it  is  in 
Kansas.  It  is  a  good  deal  easier,  upon  occasion,  to  get  a  judge  out 
into  Wyoming,  particularly  if  he  is  going  to  Jackson  Hole,  than  it 
is  to  attract  one  to  Kansas. 

Now,  we  love  Kansas  weather,  and  we  love  Kansas.  But  the  facts 
of  life  are  just  that  way.  The  judges,  frankly,  will  come  up  if  we 
ask  them,  and  if  they  have  time.  Judge  Bratton  down  in  New  Mex- 
ico, and  Judge  Payne.  The  Colorado  judges  are  a  little  busy.  Judge 
Kerr,  who  is  the  judge's  judge  of  our  circuit,  from  Wyoming. 
Everybody  takes  advantage  of  Judge  Kerr  if  they  can.  We  love  to 
have  him,  and  he  will  come  and  help. 

Mr.  Westphal.  Judge  Brown,  the  facts  of  life  also  show  us  that  it 
is  virtually  impossible  for  Congress  to  arrange  the  number  of  judges 
in  94  districts  so  that  each  judge  has  the  same  amount  of  work. 
There  are  districts  in  this  country  among  the  94  that  have  less  than 
a  normal  workload  for  the  number  of  judges  that  they  have.  This  is 
why  many  years  ago  Congress  gave  the  chief  judge  of  the  circuit  the 
power  to  make  assignments  witliin  his  circuit,  and  thereby  attempt 
to  equalize  the  work  load.  Where  you  have  to  go  from  one  circuit  to 
another  circuit,  that  power  rests  with  the  Chief  Justice  and  involves 
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<n  greater  jurisdictional  consideration.  We  have  heard  testimony  that 
judges  vohinteer  to  help  out  in  Puerto  Rico  in  the  wintertime. 
Judge  Brown.  Yes,  I  read  about  that  with  trepidation. 
]Mr.  Westpiial.  Another  fact  of  life  then  is  that  there  are  districts 
that  don't  have  alluring  attractions  but,  like  Kansas,  Minnesota  and 
North  Dakota,  they  also  need  some  help.  This  is  one  serious  problem 
that  the  committee  sees  as  it  looks  at  these  omnibus  judgeship  re- 
quests. 

Judge  Brown.  ]May  I  call  your  attention  to  the  things  that  I 
started  out  with.  We  now  are  trying  to  move  cases  more  rapidly.  We 
don't  always  have  them  ready  for  trial.  If  we  have  a  civil  caseload, 
we  can  get  them  in. 

We  also  have  the  problem  of  having  a  location  for  the  judge.  To 
use  an  out-of -State  judge  in  Topeka,  for  instance,  we  have  to  use  a 
courtroom  that  is  very  small,  very  uncomfortable.  And  that  is  diffi- 
cult for  a  judge — although  Judge  Payne  came  up  and  worked.  And 
there  is  a  logistics  problem  involved  in  moving  a  judge  and  his  staff 
up.  If  we  can  do  it,  it  is  done  better  by  the  people  there,  and  the 
people  of  the  district  get  better  service. 

Now.  I  like  to  go  other  places  to  try  cases.  I  think  it  is  of  benefit 
to  the  people  ever}^ where  if  the  judge  gets  to  move  around.  We  can 
get  a  judge,  if  we  can  get  enough  cases  ready  to  be  tried.  But  the 
daily  work  in  three  divisions,  of  keeping  three  cases  going,  is  where 
we  have  our  difficult}'.  You  can't  tell  when  a  judge  is  going  to  get 
sick. 

The  other  thing  about  us  is  that  we  do  have  Judge  Stanley  as- 
signed to  our  district.  And  he  has  been  there — ^lie  left  for  a  month  to 
go  down  and  try  some  cases  in  the  Middle  District  of  Florida,  but 
he  is  attached  to  our  district  now.  But  he  can't  last  that  long. 

Mr.  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  Thank  you  for  your  contribution,  Judge. 

Judge  Brown.  I  am  grateful  to  you  all.  I  hope  you  will  assist  us. 

Senator  Burdick.  This  is  the  first  time  the  committee  has  done 
this.  Every  district  will  come  in.  We  want  to  hear  the  story  from 
each  one. 

Judge  Brown.  I  approve  of  that  highly.  We  have  to  look  to  you, 
as  you  know. 

Senator  Burdick.  Yes,  I  know. 

Judge  Brown.  I  am  very  grateful,  and  I  am  sure  the  other  mem- 
bers of  my  court  are.  Thank  you  very  much. 

Senator  Dole.  Thank  you,  Mr.  Chairman. 

Senator  Burdick.  Senator  Dole,  in  response  to  your  earlier  re- 
quest, I  am  now  incorporating  Senator  Pearson's  prepared  statement 
and  your  prepared  statement  into  the  record,  immediately  following 
Administrative  Office  exhibits  1  and  2  and  Committee  exhibits  1,  2 
and  3. 

Senator  Dole.  Thank  you. 
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Committee  Exhibit  3 
Kansas 


Judicial  Service  Given  and  Received  (continued) 


Year        Name 


1968 


1969 


1970 


1971 


1972 


Brown. . . . . 
Eubanks. . . 


Brown. 
Theis. 


Theis... 
Bohanon. 
Hufman. 


Given    I   Rec'd 


N.Y.(S) 


Tex(W) 
Okla{N) 

Okla(N) 


Theis . . . 
Payne. . . 
Bohanon. 


Payne 

Bohanon. .. , 


Okla(N) 


Okla(W) 


Okl(E&w: 
lOthCir 


N.M. 
Okla.(N, 
E&W) 

N.M. 
Okla(W) 


Days 


26 
1 

19 
2 


3 
2 

1 
6 


6 
•3 
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pBEPAEED  Statement  of  Senator  James  B.  Pearson  of  Kansas 

Chairman  Biirdick,  members  of  the  Subcommittee  on  Improvements  in  Judicial 
:Mafhinery,  I  am  pleased  to  join  with  my  colleague,  Senator  Dole,  in  the  intro- 
duction of  a  distinguished  jurist  and  friend  from  our  State,  Judge  Wesley  Brown, 
Chief  Judge  of  the  United  States  District  Court  for  the  District  of  Kansas.  I  am 
confident  you  will  find  him  fully  deserving  of  the  respect  he  enjoys,  and  his 
testimony  on  the  administration  of  justice  in  his  court  of  great  value  to  your 
study  of  the  pending  omnibus  judgeship  legislation. 

Though  Judge  Brown  will  elaborate  on  the  particular  problems  and  unique 
characteristics  of  our  district,  briefly  let  me  direct  the  subcommittee's  attention 
to  those  factors  which  I  feel  most  persuasively  illustrate  the  need  for  an  addi- 
tional judgeship  in  Kansas.  First,  the  United  States  Penitentiary  and  the  United 
States  Disciplinary  Barracks,  both  at  Leavenworth,  constitute  an  ever-increasing 
source  of  Federal  cases.  Particularly  with  the  expanding  requirements  of  due 
process,  of  habeas  corpus,  and  with  the  broader  exercise  of  civil  rights  granted 
by  recent  legislation,  the  number  of  petitions  filed  by  our  inmate  population 
presents  a  continuing  burden  on  our  Federal  judiciary  in  Kansas.  The  geo- 
graphic concentration  of  these  facilities  and  the  caseload  they  generate  is  a 
situation  unique  in  the  Federal  system  and  worthy,  I  believe,  of  the  subcommit- 
tee's special  attention. 

Secondly,  the  expanding  population  and  business  activity  of  eastern  Kansas 
have  had  a  significant  impact  on  the  operation  of  our  Federal  courts.  This  area 
has  experienced  a  growth  unmatched  throughout  the  tenth  circuit.  The  number 
of  pending  civil  cases,  particularly,  has  reached  record  proportions  in  the 
"Wyandotte-Johnson  County  area. 

i  think  it  worth  noting,  moreover,  that  the  administration  of  criminal  justice 
no  longer  proceeds  on  the  assumption  that  most  defendants  will  plead  guilty. 
Often  as  a  result  of  court-appointed  counsel,  more  defendants  today  quite  prop- 
erly want  to  exercise  every  possible  defense  available.  While  the  impact  of  these 
changes  has  not  created  problems  unique  in  Kansas,  it  has  compounded  those 
difficulties  already  at  hand. 

Finally,  though  the  subcommittee  has  statistics  available  from  the  Judicial 
Conference  demonstrating  the  need  for  an  additional  judgeship  in  Kansas,  I  hope 
that  you  would  also  consider  the  human  aspects  of  this  problem  that  are  not 
reflected  by  sheer  numbers.  Court  backlogs,  overworked  judges,  long  delays  before 
trial,  all  have  an  effect  upon  people  and  their  respect  for  our  system  of  law  and 
government.  We  recognize  that  an  adequately  staffed  judiciary  is  not  in  itself 
a  solution  to  crime  or  the  spread  of  drugs  or  other  serious  public  maladies,  but  it 
is  an  essential  element  in  the  workings  of  a  just  society.  It  is  critical  to  our 
sense  of  security  and  of  fairness. 

I  thank  the  subcommittee  for  this  opportunity  to  appear  and  commend  to  you 
the  testimony  of  Judge  Brown. 

Prepared  Statement  of  Senator  Robert  Dole  of  Kansas 

Mr.  Chairman,  it  is  a  pleasure  to  appear  before  the  Subcommittee  on  Improve- 
ments in  Judicial  Machinery  to  express  my  support  for  the  recommendation  of 
the  Judicial  conference  of  the  United  States  that  an  additional  Federal  Judgeship 
be  authorized  for  the  District  of  Kansas. 

The  people  of  Kansas  are  extremely  grateful  for  the  integrity  and  high  caliber 
of  service  provided  by  our  Federal  Judges  and  I  believe  I  si^eak  for  other  mem- 
bers of  the  Federal  Bar  in  Kansas  in  expressing  a  great  deal  of  professional  ad- 
miration for  the  work  they  perform. 

As  in  any  State  the  Federal  Judiciary  in  Kansas  plays  an  extremely  impor- 
tant role  in  our  society,  and  its  importance  increases  with  each  passing  year. 

EXPANDING    federal    LITIGATION 

With  every  term  the  constitution  is  being  amplified  and  expanded  by  the  Su- 
preme Court  to  touch  more  citizens  in  additional  aspects  of  their  lives,  and  the 
Congress  continues  to  enlarge  the  subject  matter  of  Federal  Statutory  Law.  The 
expansion  of  Federal  Law — some  would  call  it  an  explosion — has  meant  that  the 
Federal  Litigation  process  is  called  upon  with  increasing  frequency. 

Considerable  discussion  has  been  generated  by  this  trend.  Some  see  it  as  a 
necessary  corollary  to  the  increa.sed  complexity  of  our  modern,  technologically 
oriented  and  more  informed  society.  Others  take  the  view  that  too  many  personal, 
moral,  and  political  questions  are  being  unnecessarily  and  ineffectually  brought 
into  the  legal  system. 
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GREAT   BURDENS   ON    JUDGES 

But  regardless  of  these  views  or  their  merits,  there  has  been  one  inescapable 
result  of  the  trend  toward  more  numerous,  more  frequent  and  more  complex 
demands  on  the  Federal  Litigation  process :  an  overwhelming  increase  to  the 
burdens  of  Federal  Judicial  Officers — at  all  levels. 

Courts  in  every  section  of  the  country  have  felt  the  impact  as  filings  and  case- 
loads have  grown  year  by  year.  Fortunately,  our  Federal  Judicial  machinery 
has  been  given  the  capacity  to  make  a  systematic  evaluation  of  the  work  of  the 
courts  and  can  respond  with  recommendations  for  appropriate  Congressional  ac- 
tion. Every  4  years  the  Administrative  Office  of  the  United  States  Courts  conducts 
a  survey  of  all  Federal  Courts  to  determine  the  demands  being  placed  on  them 
and  to  spot  areas  in  which  additional  Judges  are  needed  to  deal  with  the  work 
at  hand.  Such  a  survey  was  conducted  in  1972,  and  it  resulted  in  recommenda- 
tions for  the  creation  of  an  additional  51  Judgeships  across  the  country. 

ADDITIONAL   JUDGESHIP   FOR   KANSAS 

The  district  of  Kansas  was  identified  as  one  of  those  districts  where  the  work- 
load had  increased  to  the  point  that  a  new  Judgeship  was  necessary  if  the  Court 
were  to  continue  to  discharge  its  responsibilities  according  to  the  high  standards 
of  the  Federal  Court  System. 

This  recommendation  came  as  no  great  surprise  to  myself  and  others  who  for 
several  years  have  been  aware  of  the  growth  of  litigation  before  our  district's 
Federal  Bench.  I  have  kept  in  close  touch  with  Judge  Brown  on  the  problem 
and  am  most  appreciative  of  his  cooperation  in  making  available  such  infor- 
mation and  statistics  as  were  available  to  him. 

I  am  grateful  the  need  in  the  district  has  been  recognized  and  would  urge  that 
the  Committee  concur  with  the  recommendation  before  it  that  a  new  Judgeship 
be  created. 

KANSAS   JUDGES'   RECORD 

I  would  emphasize  at  this  point  that  my  support  for  the  creation  of  a  new 
Judgeship  carries  with  it  only  the  highest  regard  for  our  four  current  Judges. 
Under  rising  burdens  they  have  earned  great  respect  and  admiration  from  the 
lawyers  who  practice  before  them  for  the  diligence,  determination  and  just  plain 
hard  work  they  have  put  into  the  discharge  of  their  offices.  With  the  invaluable 
assistance  of  Judge  Brown's  successor  as  Chief  Judge,  Arthur  J.  Stanley,  who 
has  retired  to  take  senior  Judge  status,  the  four  present  Judges  have  made  amaz- 
ing progress  in  disposing  of  their  crowded  docket.  But  there  are  limitations  on 
the  time  and  energies  of  these  men,  which  all  their  dedication  and  sense  of 
responsibility  cannot  overcome. 

The  statistics  and  the  record  are  persuasive.  I  do  not  wish  to  dwell  on  numbers 
to  any  great  extent,  but  a  few  points  are  significant. 

In  fiscal  year  1968,  there  were  838  civil  cases  filed  in  the  district ;  in  1972  the 
number  reached  1,0.34,  which  was  actually  a  decline  from  the  1,220  in  fiscal  year 
1971.  In  the  same  period  criminal  filings  grew  from  391  to  440. 

TWO    UNIQUE    FACTORS 

But  more  revealing  than  mere  numbers  are  two  particular  aspects  of  the  Dis- 
trict of  Kansas  caseload  which  add  considerably  to  the  volume  expected  from  a 
similar  population. 

FEDEKAL    PRISONER    PETITIONS 

The  first  factor  grows  out  of  the  presence  within  the  District  of  the  U.S.  peni- 
tentiary at  Leavenworth.  With  the  Supreme  Court's  continuing  assessment  and 
restructuring  of  criminal  constitutional  law,  a  steady  stream  of  prisoner  peti- 
tions, challenges  and  appeals  flows  out  of  Leavenworth  into  the  Federal  court  in 
Kansas.  In  fiscal  year  1971.  the  last  year  for  which  I  have  complete  figures,  316 
Federal  prisoner  petitions  were  filed  in  the  District  of  Kansas.  This  classification 
was  the  largest  of  any  civil  or  criminal  category,  exceeding  tort  actions  (24S), 
contract  actions  (243)  and  nearly  equaling  the  total  criminal  filings  of  423.  These 
petitions,  many  of  which  are  hand  drawn,  inexpertly  drafted  and  overwhelmingly 
without  mei-it,  are  a  tremendous  drain  on  the  court's  energies.  There  is  little 
reason  to  believe  these  filings  will  decrease  in  coming  years,  and  in  all  llkelihoodr 
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they  will  continue  to  increase  with  each  new  decision  of  the  Supreme  Court. 
State  prisoner  petitions  are  also  heard  in  the  Federal  court,  but  they  do  not  con- 
stitute the  unusual  additional  caseload  factor  of  the  Federal  penitentiary. 

NUMEROUS    CRIMINAL    JURY    TRIALS 

A  second  unusual  factor  in  the  caseload  of  the  Federal  Bench  in  Kansas  is  an 
unusually  high  ratio  of  criminal  cases  tried  to  juries. 

In  fiscal  year  1972,  out  of  94  criminal  cases  tried,  87  were  before  a  jury.  The 
number  of  trials  itself  is  up  from  34  in  fiscal  year  1968,  but  the  ratio  of  jury 
trials  is  more  than  a  complete  reversal  of  the  national  pattern  which  is  usually 
in  the  range  of  two  nonjury  trials  to  each  jury  case. 

I  am  not  aware  of  the  facts  which  might  contribute  to  this  result,  but  as  any- 
one who  has  ever  practiced  as  either  a  prosecutor  or  a  defense  attorney  can 
verify,  a  jury  trial  is  infinitely  more  time-consuming  than  a  case  tried  before  a 
judge. 

Thus,  the  great  number  of  Federal  prisoner  petitions  and  the  large  ratio  of 
criminal  jury  trials  illustrate  that  in  addition  to  meeting  the  general  expansion 
of  Federal  litigation,  the  court  in  Kansas  has  been  forced  to  cope  with  these 
unusual  and  important  additional  demands  on  their  time  and  energies. 

An  additional  judgeship  is  a  necessity  in  the  District  of  Kansas.  This  rec- 
ommendation has  the  strong  backing  of  the  legal  profession  in  Kansas.  It  is 
supported  by  the  statistics.  It  has  the  firm  endorsement  of  Senator  Pearson  and 
myself,  and  I  would  urge  that  it  be  sent  at  an  early  date  to  the  full  Senate  with 
the  approval  of  the  Committee  on  the  Judiciary. 

I  would  also  mention  at  this  time  that  the  Administrative  Office  has  also  recom- 
mended creation  of  one  additional  judgeship  for  the  Tenth  Circuit  Court  of 
Appeals.  The  District  of  Kansas  is  within  the  10th  circuit,  and  just  as  litigation 
at  the  trial  level  has  grown,  so  has  work  at  the  appellate  level.  An  ample  statisti- 
cal record  has  been  made  for  providing  the  10th  circuit  with  another  judgeship, 
and  I  wish  to  also  express  my  support  for  this  recommendation. 

I  also  would  request  that  a  letter  from  Judge  Brown  explaining  the  situation 
in  his  district  in  more  detail  be  included  in  the  record.  And  1  also  submit  a  letter 
with  accompanying  statistical  tables  from  the  U.S.  Attorney  for  the  District  of 
Kansas,  Robert  Roth.  His  letter  in  support  of  this  recommendation  gives  the 
perspective  of  the  chief  Federal  legal  official  of  the  district. 

(Judge  Brown's  letter  to  Senator  Dole  and  the  letter  and  tables  from  the  U.S. 
Attorney  for  the  District  of  Kansas  follow.) 

U.S.  District  Court, 

District  of  Kansas, 

Wichita,  Februanj  29,  1972, 
Hon.  Robert  Dole, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Dole:  Thank  you  for  your  letter  of  February  14,  1972. 

The  most  recent  survey  made  by  the  Administrative  Office  of  the  United  States 
"Courts  concerning  our  wckload  in  Kansas  is  as  follows: 

The  District  of  Kansas  has  four  authorized  judgeships — two  at  Wichita  and 
one  each  at  Topeka  and  Kansas  City.  In  addition,  the  foimer  chief  judge,  who 
resides  at  Leavenworth,  continues  to  peiform  judicial  duties.  The  court's  weighted 
caseload  is  above  the  national  average,  as  the  following  table  illustrates. 

TABLE  1.— WEIGHTED  CASELOAD  (1971) 

Kansas  National 

Civil 259  217 

Cri.Tiinai 100  90 


Total 359  307 


During  the  fiscal  year  1971  there  were  1,220  civil  cases  commenced  in  the 
district.  This  total  represents  a  sharp  rise  over  1970  and  1969,  when  954  and  877 
cases,  respectively  were  filed.  There  follows  a  table  showing  the  number  of  civil 
cases  filed,  by  individual  location,  daring  the  last  five  fiscal  years. 
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TABLE  2— CIVIL  CASES  FILED,  BY  LOCATION 


Fiscal  year 

Total 

Topeka 

Wichita 

Kansas 

City 

Other  I 

1967 

849 

329 

184 

148 

188 

1968 

838 

164 

162 

141 

371 

1969 

877 

137 

181 

182 

377 

1970 

954 

140 

210 

178 

426 

1971 

1,220 

263 

272 

193 

492 

«  Includes  mostly  prisoner  petitions  filed  at  Leavenworth. 

The  district  has  always  had  a  substantial  namber  of  prisoner  petitions  among 
its  civil  filings,  particulariy  habeas  corpus  and  mandamus  applications  from 
inmates  at  the  federal  penitentiary  at  Ijcavenworth.  There  follows  a  breakdown  of 
the  court's  civil  filings  during  the  fiscal  year  1971,  by  nature  of  suit. 

Table  3. — Civil  cases  filed,  by  nature  of  suit  {1971) 
Total 1,  220 

Prisoner  petitions 4S.> 

Federal .  316 

State 169 

Tort  actions 248 

Motor  vehicle  p.i 11.") 

Other 133 

Contract  actions 243 

Labor  law  suits 45 

Real  property  cases 37 

Tax  suits 2") 

Forfeiture  and  penalty  cases 21 

Antitrust  actions 9 

Patent,  co])yright  matters 8 

All  other  cases 99 

On  the  criminal  side  of  the  docket  there  have  also  been  increases  in  the  court's 
business  in  the  last  two  years.  During  the  fiscal  year  1971  there  weie  423  rriminal 
cases  commenced  in  the  district  (excluding  transfers).  The  following  table  shows 
the  breakdown  of  these  423  cases  by  nature  of  offense. 

Table  4. — Criminal  cases  filed,  by  nature  of  offense  {1971) 
Total 423 

Auto  theft 96 

Forgery  and  counterfeiting 78 

Fraud 31 

Larceny 31 

Selective  Service 26 

Robbei  y 21 

Narcotics 17 

Embezzlement 16 

Other 107 

Criminal  cases  in  Kansas  have  increased  in  the  last  several  years.  The  next 
table  shows  the  number  of  cases  commenced  at  each  location  since  1967.  Trans- 
fers are  included  in  this  tattle. 

TABLE  5.-CRIIV1INAL  CASES  FILED,  BY  LOCATION 


Fiscal  year 


Topeka ' 


Wichita 


Kansas  City 


1967. 
1968. 
1969. 
1970. 
1971. 


107 

105 

53 

139 

165 

87 

106 

138 

105 

136 

146 

166 

164 

133 

153 

'  Includes  Leavenworth;  felony  matters  only. 
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In  my  report  last  year  to  the  Judicial  Confoienre  of  the  Tenth  Circuit,  I  stated: 

"Total  case  filings  (civil  and  criminal)  have  climbed  from  1,227  in  liscal  year 
1969  to  1,640  in  fiscal  year  1971 — about  a  34%  increase. 

Private  civil  case  filings,  which  in  past  years  always  remained  relatively  con- 
stant, have  increased  29%  over  the  preceding  year.  The  sharpest  rise  was  at 
Topcka  where  filings  increased  from  83  to  135,  up  almost  63%  over  the  pre\ious 
year.  Kansas  City  had  a  12%  increase  (139  to  155).  At  Wichita,  the  gain  was 
just  ovei  19%  (162  to  193).  On  July  1,  of  this  year  we  had  666  private  civil  cases 
]jending  on  our  dockets.  This  compares  to  494  on  July  1,  1969  or  increase  of 
almost  'S')%. 

The  only  encouraging  sign  was  in  ciiminal  case  filings.  After  a  30%  increase 
in  fiscal  year  1970  the  filings  fell  down  2—457  to  455.  Although  the  case  filings 
remained  at  practically  the  same  level  as  in  the  preceding  year  we  e.xperienced 
a  30%  increase  in  tiiaJs.  The  total  number  of  criminal  jury  trials  in  each  of  the 
last  five  fiscal  years  aie  as  follows:  1967—36;  1968—34;  1969—20;  1970—83; 
1971—104." 

We  appreciate  your  efforts  on  behalf  of  the  United  States  District  Court  for 
the  District  of  Kansas. 

Yours  very  sincerely, 

Wesley  E.  Brown, 

Chief  Judge. 

U.S.  Department  of  Justice, 
District  of  Kansas,  March  2,  1912. 
Hon.  Bob  Dole, 
V.8.  Senate, 

Xew  Senate  Office  Building, 
'Washington,  D.C. 

Dear  Bob  :  This  is  in  response  to  your  letter  of  February  11,  1972, 
concerning  statistics  pertaining  to  our  office.  The  delay  in  responding  was 
caused  primarily  by  the  fact  that  I  have  been  involved  in  rather  extensive 
trial  and  have  been  imable  to  devote  any  time  to  this  problem. 

The  most  complete  statistics  available  are  those  for  fiscal  year  1971. 
Attached  is  a  statistical  report  marked  Schedule  "A",  which  is  a  comparative 
analysis  covering  fiscal  year  1971  and  the  immediately  preceding  years.  This 
schedule  dramatizes  the  increase  in  the  work  load  of  our  office. 

The  Department  of  Justice  publishes  a  United  States  Attorneys'  Offices  Sta- 
tistical Report  covering  all  of  the  93  districts.  The  report  for  fiscal  year  1971 
indicates  that  our  district  ranked  25th  in  the  coimtry  in  cases  filed  and  termi- 
nated. We  ranked  13th  in  jury  trials.  Only  34  districts  showed  a  higher  case 
load  handled  per  assistant  than  our  office.  The  national  average  of  case  load 
per  assistant  was  144,  and  our  average  was  181  cases  per  assistant  (civil  and 
criminal ) . 

I  attach  what  has  been  marked  Schedule  "B",  which  compiles  the  figures  for 
fiscal  1972  to  the  most  recent  date.  This  indicates  that  we  are  handling  all 
matters  at  approximately  the  same  rate  as  in  fi.scal  1971.  The  statistics  do, 
however,  indicate  that  we  have  closed  more  criminal  cases  in  the  first  seven 
months  of  fiscal  1972  than  we  did  in  the  first  seven  months  of  fiscal  1971.  I 
attach  recapitulation  schedules  of  January  1971  and  January  1972,  which 
reflect  these  statistics.  They  are  marked  Schedule  "C"  and  Schedule  "D"', 
respectively.  These  schedules  are  prepared  monthly  by  the  Clerk  of  the  Court. 

The  first  seven  months  seem  to  reflect  that  we  are  having  fewer  criminal 
trials.  However,  guilty  pleas  seem  to  have  been  on  the  increase.  This  is,  of 
course,  a  desirable  statistic,  and  I  hope  indicates  a  trend  toward  more  pleas 
than  toward  more  trials.  Perhaps  one  reason  why  we  have  been  experiencing 
fewer  criminal  trials  is  because  our  courts,  during  this  year,  are  devoting  con- 
siderably more  trial  time  to  civil  matters  than  they  have  been  in  the  past  few 
years.  Unfortunately,  we  are  still  unable  to  terminate  as  many  or  more  cases 
than  we  file.  Hence,  our  pending  case  load  (both  civil  and  criminal)  continues 
to  increase.  This  rising  trend  can  be  halted  only  by  increasing  the  number  of 
judges  available  to  handle  cases. 

I  believe  the  statistics  clearly  disclose  the  need  for  at  least  one  additional 
federal  judge  for  the  District  of  Kansas.  Should  this  develop,  this  may  result 
in  the  necessity  to  expand  the  staff  of  the  United  States  Attorney.  One  other 
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area  that  needs  attention,  regardless  of  any  increase  in  the  judiciary,  is  our 
Probation  Department.  I  consider  the  Probation  Department  to  be  greatly 
understaffed  even  under  current  circumstances,  and  this  undesirable  condition, 
of  course,  would  be  more  pronounced  in  the  event  another  judge  is  authorized. 
Very  truly  yours, 

Robert  J.  Roth, 

U.S.  Attorney. 

REPORT  OF  U.S.  ATTORNEY  FOR  DISTRICT  OF  KAMSAS 
SCHEDULE "A" 


Fiscal  year 
1969 


Fiscal  year 
1970 


Fiscal  year 
1971 


All  matters  handled: 

Criminal  cases  filed. 

Civil  cases  filed 

Prisoner  petitions  filed 

State  court  cases 

Criminal  matters  (no  court  action) 

Civil  matters  (no  court  action) 

Criminal  miscellaneous  received 

Civil  miscellaneous  received  (estimated) 

Total  recorded  workload  i 

Filed  cases  closed: 

Criminal. 

Civil... 

Prisoner  petitions 

Total  filed  cases  closed 


352 

457 

455 

137 

154 

209 

226 

233 

325 

121 

126 

131 

220 

192 

234 

51 

64 

94 

690 

691 

773 

100 

125 

150 

1,897 

2,042 

2,431 

347 

431 

420 

151 

170 
232 

199 

234 

322 

732 


833 


941 


Foregoing  does  not  include  hundreds  of  walk-in  complaints  not  recorded. 


Schedule  "B" 


Manhours  in  court — monthly  average 


Year: 

1966= 229 

1967 206 

1968. 236 

1969 181 


Year: 


1970 _  254 

1971 310 

1972  (6  mo.)... 210 


Fiscal  rear: 
1967... 
1968... 
1969... 


Trials — criminal — last  5  years 

Fiscal  Year: 

36  1970 

34  1971 

26 


88 
108 


Appeals. — Appeals  of  convictions  and  appeals  in  habeas  corpus  matters  are 
being  taken  in  an  ever  increasing  percentage — figures  for  past  years  not  readUy 
available. 
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Appeals  completed  in  fiscal  year  1971 

Criminal  cases _. 41 

Habeas  corpus — argued 14 

Habeas  corpus — summary 23 

Convictions:  fiscal  year  1971 

By  plea.. _ _._ 250 

By  trial 87 

Total... 337 

Acquittals 21 

Schedule  "C" 

Supplement  to  Attached  Report  op  U.S.  Attorney  for  District  of  Kansas 

1.  ALL  MATTERS  HANDLED,  FISCAL  YEAR  1972    (JULY  1,  1971,  THROUGH  JAN.  31,   1972) 

Criminal  cases  filed 252 

Civil  cases  filed 101 

Prisoner  petitions  filed 153 

State  court  cases 77 

Criminal  matters  (no  court  action) 173 

Civil  matters  (no  court  action) 46 

Criminal  miscellaneous  received 545 

Civil  miscellaneous  received 80 

Total  recorded  workload , 1,  427 

2.  FILED   CASES   CLOSED,   FISCAL  YEAR   1972    (JULY   1,   1971,  THROUGH   JAN.   31,  1972) 

Criminal 230 

Civil 113 

Prisoner  petitions 145 

Total  filed  cases  closed 488 

3.    TRIALS — CRIMINAL 

Fiscal  year  1972  (July  1,  1971,  through  Jan.  31,  1972)— 39. 

4.   APPEALS 

Appeals  calendared  in  fiscal  year  1972  (July  1,  1971,  through  Jan.  31,  1972) : 

Criminal  cases 24 

Habeas  corpus 8 

(Bud  Meyer  advises  that  he  has  not  done  any  memoranda  for  summary  affirmance 
during  this  peiiod.) 

5.    CONVICTIONS,   FISCAL  YEAR    1972    (JULY    1,    1971,   THROUGH   JAN.    31,    1972) 

By  plea 128 

Bv  trial 39 

Total 167 

Acquittals 11 
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Senator  Burdick.  Our  next  witness  will  be  Judge  Caffrey,  from 
the  Commonwealth  of  jNIassachusetts. 

At  this  point  statements  by  Senators  Edward  Kennedy  and 
Edward  W.  Brooke  will  be  made  part  of  the  record.  Both  Senators' 
statements  contain  warm  welcomes  to  you,  Judge. 

Prkpared  Statement  of  Senator  Edward  M.  Kennedy 

Mr.  Chairman,  I  had  hoped  to  be  present  at  your  hearings  this  morning 
to  register  my  support  for  the  new  Omnibus  Judgeship  Bill  (S.  597),  which  in- 
cludes a  provision  for  four  additional  Federal  trial  judges  in  Massachusetts. 

Massachusetts  has  had  the  highest  percentage  of  increased  case  tilings  in  the 
Nation  over  the  past  3  years.  In  1972  alone,  in  fact,  the  cases  docketed  in  Massa- 
chusetts were  almost  twice  the  national  average. 

When  these  numbers  are  transferred  into  reality,  what  we  are  faced  with 
once  again  is  the  quality  of  justice  we  shall  provide  for  the  citizens  of  our  coun- 
try. Without  our  diligence  in  insuring  that  this  quality  remains  high — and 
in  today's  context  this  means  meaningful  access  to  the  judicial  system — then 
we  will  have  abandoned  our  assigned  constitutional  role. 

I  urge  the  speedy  enactment  of  this  bill.  And  I  would  also  like  to  take  this 
opportunity  to  congratulate  Chief  .Judge  Caffrey  on  the  fact  that  the  juror 
utilization  percentage  in  Massachusetts  is  the  best  in  the  Nation. 

Only  the  fact  that  I  am  now  chairing  health  hearings  befoi-e  another  subcom- 
mittee has  prevented  my  personal  appearance  here  today.  I  want  to  extend  to 
Chief  Judge  Caffrey  a  warm  welcome  and  my  personal  best  wishes  for  his 
continued  high  achievements  and  success. 

Prepared  Statement  of  Senator  Edward  W.  Brooke 

Mr.  Chairman,  I  appreciate  the  opportunity  to  make  a  statement  concerning 
f>.  597,  the  l)ill  which  will  provide  for  the  appnintnient  of  additional  Federal  dis- 
trict court  judges.  As  my  good  friend  and  distinguished  jurist.  Chief  Judge 
Andrew  A.  Caffrey  of  the  Massachusetts  Federal  court,  will  tell  you  today, 
Massachusetts  is  one  of  the  States  in  desperate  need  of  these  additional  judges. 

The  critical  demand  for  these  judges  has  been  well  documented  by  the  quad- 
rennial survey  made  by  the  Administrative  Office  of  the  United  States  Courts. 
On  the  basis  of  this  survey  the  Judicial  Conference  of  the  United  States  has 
xecommended  the  creation  of  51  additional  judgeships,  4  of  which  would  go  to 
the  Federal  district  court  in  Massachusetts. 

The  statistical  profile  compiled  by  the  Administrative  office  graphically  illus- 
trates the  tremendous  growth  of  business  in  the  District  Court  of  Massachusetts. 
According  to  the  report,  the  filing  of  cases  in  the  district  court  has  jumped  by 
the  highest  percentage  in  the  country  over  the  last  6  years.  In  weighted  filings 
per  judgeship,  a  figure  which  takes  into  account  the  nature  and  difficulty  of  the 
cases,  Massachusetts  ranks  first  in  the  Nation.  While  the  national  average  i:>er 
judge  is  335  weighted  cases  per  year,  the  figure  in  Massachusetts  is  667  per 
judge,  almost  twice  the  national  average. 

An  interesting  statistic  that  measures  the  rapid  acceleration  of  the  numl»er 
of  cases  filed  in  the  district  is  the  projected  caseload  in  1976.  According  to  the 
forecast  made  by  the  Administrative  Office,  even  with  four  additional  judgeships, 
the  num))er  of  fillings  in  1976  will  be  676  per  judgeship. 

In  addition  to  the  statistical  evidence  garnered  by  the  Judicial  Conference, 
many  other  practical  considerations  compel  us  to  create  the  additional  Federal 
district  court  judgeships.  In  Massachusetts,  as  well  as  in  other  states,  litigation 
Tias  become  much  more  complex  and  time-consuming.  Criminal  litigation,  espec- 
ially, has  become  increasingly  sophisticated.  Today  a  judge  must  be  prepared  to 
decide  upon  a  plethora  of  motions,  and  conduct  numerous  evidentiary  hearings,  in 
each  criminal  case. 

A  growing  tendency  to  have  multidefendant  indictments  has  also  contributed 
to  a  heavier  criminal  case  workland.  Criminal  ca.ses  in  the  past  have  usually  in- 
volved only  one  defendant,  but  now  a  single  defendant  case  has  become  almost 
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the  exception  rather  than  the  rule.  For  instance,  the  district  court  in  Massachu- 
setts has  heard  cases  involving  as  many  as  27  defendants.  Multidefendant  cases 
are,  of  course,  most  time-consuming,  since  different  issues,  different  discovery 
requests,  etc.,  are  frequently  presented  to  the  judge. 

Recent  legislation  has  also  increased  the  civil  caseload  of  the  district  court 
judges.  Legislation  like  the  Environmental  Protection  Act  and  the  Consumer 
Protection  Act  have  opened  up  the  courts  to  many  new  types  of  litigation.  Many 
of  the  cases  now  brought  before  the  court  may  involve  class  actions.  Naturally, 
this  results  in  increased  complexities. 

This  inundation  of  cases  has  posed  serious  problems  for  the  Massachusetts  dis- 
trict court.  In  an  effort  to  stem  the  tide  of  increased  workloads,  district  court 
judges  from  other  States  have  been  brought  into  Massachusetts  to  help.  These 
visiting  judges  have  traveled  from  such  distant  states  as  Montana,  Louisiana. 
Florida,  Illinois,  and  California.  Obviously,  the  use  of  these  judges  can  only  be  a 
stopgap  measure. 

The  only  feasible  means  of  effectively  alleviating  the  present  condition  of  the 
Massachusetts  Federal  District  Court  is  the  appointment  of  the  four  new  judges 
recommended  by  the  Judicial  Conference.  At  a  time  when  we  are  considering  all 
possible  ways  of  according  the  accused  their  constitutional  right  to  a  fair  and 
speedy  trial,  it  is  mandatory  that  we  provide  the  district  courts  with  the  requisite 
judicial  manpower  to  cope  with  their  almost  intolerable  caseloads. 

STATEMENT  OF  ANDREW  A.  CAFFREY,  CHIEF  JUDGE  OF 
MASSACHUSETTS  (BOSTON) 

Judge  Caffret.  Thank  you,  Senator,  and  good  morning. 

First  of  all,  on  behalf  of  all  of  the  judges  in  the  District  of  Mas- 
sachusetts, I  would  like  to  thank  you.  Senator,  and  jout  committee 
for  the  opportunity  to  appear,  and  to  try  and  give  you  our  personal 
observations  as  to  the  situation  which  has  prevailed  in  Massachu- 
setts, and  as  to  what  we  anticipate  the  future  will  hold. 

I  am  fully  aware  of  the  fact  that  you  gentlemen  have  available  to 
you  a  plethora,  to  put  it  mildly,  of  statistics  of  all  conceivable  types 
furnished  by  the  Administrative  Officer  of  the  U.S.  Courts. 

Wliat  I  think  the  raw  statistics  do  not  bring  out  as  fully  as  I 
would  like  to  have  you  have  available  for  your  consideration  is  that, 
in  addition  to  the  increase  in  the  numbers,  which  is  obvious  from  the 
statistical  table,  there  has  been  over  the  years  a  very  substantial 
change  in  the  nature  of  the  litigation  in  the  District  of  Massachu- 
setts, and,  from  what  I  get  from  talking  to  other  judges  across  the 
country,  in  the  Federal  courts. 

When  I  first  became  actively  involved  in  the  Federal  courts,  as  an 
assistant  U.S.  Attorney  in  1955,  and  left  serving  as  first  assistant 
U.S.  Attorney  to  go  on  the  bench  in  1960 — at  that  time  almost  all  of 
our  criminal  cases  involved  one  defendant.  Today  the  situation  is 
almost  turned  around.  The  one-defendant  case  is  getting  to  be  the 
minority  case.  I  don't  wish  to  bore  you  with  figures,  Senator,  but  I 
recently  had  occasion  to  dispose  of  a  heroin  conspiracy  ring  where 
there  were  27  defendants  in  that  one  case.  I  have  presently  pending 
before  me  on  my  individual  calendar — and  for  the  record,  I  should 
say  ISIassachusetts  is  an  individual  calendar  court — a  21  defendant 
case  involving  interstate  transmission  of  bookmaking  information.  I 
recently  ran  through  my  own  individual  group  of  cases — and  there 
is  no  reason  to  think  that  my  individual  calendar  is  substantially 
different  from  any  of  my  brothers  on  the  court — and  I  have  a  sev- 
en-defendant case,  a  six-defendant  case,  five-defendant  cases,  and 
three-defendant  cases. 
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So  in  our  circuit  at  least  the  circuit  court  has  made  it  clear  that 
they  want  a  separate  lawyer  for  every  defendant.  And  because  of 
the  potential  conflicts  of  interest  they  have  made  it  an  almost  auto- 
matic rule  that  we  have  to  have  a  different  lawyer  for  every  defend- 
ant. 

Senator  Bukdick.  Even  though  the  defendants  may  be  the  mem- 
bers of  the  same  family  ? 

Judge  Caffret.  Well,  the  court  of  appeals  has  not  made  it 
absolutely  mandatory  that  you  have  different  lawyers,  but  if  there  is 
any  potential  for  conflict  of  interest  at  ail,  they  want  a  different 
lawyer.  And  as  a  practical  matter  the  judges  by  and  large  are 
simply  making  the  arrangement  that  we  get  a  separate  lawyer  for 
each  defendant.  And  that  obviates  any  conflict  of  interest. 

I  think  5^ou  gentlemen  are  probabl}^  aware  of  the  fact  that  the 
former  Chief  Judge  Campbell  of  the  Northern  District  of  Illinois 
wrote  a  very  interesting  monograph  to  the  general  effect  that  in 
recent  years  every  criminal  case  involves  eight  separate  trials.  I 
think  that  that  may  be  somewhat  overstating  the  case,  but  it  does 
have  a  certain  validity.  His  article,  brings  out  the  fact  that,  whereas 
some  years  ago  a  given  number  of  criminal  cases  would  involve  one 
trial  with  very  little  pretrial  judge  activity,  today  you  very  fre- 
quently have  motions  to  dismiss  the  indictment,  motions  to  suppress 
the  evidence,  and  a  handful  of  various  and  sundry  other  motions,  so 
that  the  judge-time  on  criminal  cases  is  considerably  more  substan- 
tial than  it  was  in  some  of  the  early  years  whose  statistics  we  are 
comparing  present  day  case  loads  to. 

A  second  thing  that  I  think  is  very  significant  is  that  the  nature 
of  our  civil  litigation  is  growing  far  more  complex,  partially  due  to 
recently  enacted  legislation.  The  National  Environmental  Protection 
Act  of  1969,  for  example,  has  been  seized  upon  in  a  number  of  cases 
to  give  rise  to  very  complex  civil  litigation. 

Now,  the  impact  of  this  litigation  on  the  court  is  not  only  the 
complexity  of  it,  but  invariably  it  will  carry  with  it  needs  for  imme- 
diate hearings  on  either  a  preliminary  or  a  temporary  injunction. 

I  will  cite — for  example — about  10  days  ago  or  less  I  had  occasion 
to  file  a  32-page  ruling  on  a  preliminary  injunction  brought  under 
the  Environmental  Protection  Act  to  enjoin  a  506  acre  urban 
renewal  project  in  Boston,  which  is  partially  sponsored  by  the 
Christian  Science  Mother  Church,  which  has  its  base  there  in 
Boston,  partially  sponsored  by  the  Boston  Redevelopment  Author- 
ity, and  HUD  is  involved.  And  these  matters  have  a  time  deadline. 
Despite  our  priority  on  the  criminal  side  under  rule  50(b),  where,  as 
you  loiow,  we  have  relatively  short  times  to  get  things  done,  an 
increasing  number  of  civil  cases  are  coming  in  where  we  have  to 
have  an  evidentiary  hearing,  after  a  time  deadline,  from  the  nature 
of  the  case. 

In  the  Christian  Science  case  eviction  notices  were  put  out  by  the 
church  effective  the  last  day  of  this  month.  So  despite  any  other 
pressures  from  criminal  cases  we  had  to  have  a  hearing  on  this 
matter.  And,  as  I  say,  it  was  complex  enough  to  suggest  a  ruling  on 
a  preliminary  injmiction,  and  it  took  32  pages.  I  follow  the  policy  of 
saying  no  more  than  I  have  to  in  any  opinion,  but  that  is  the  nature 
of  the  game. 

93-123—73 26 
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Xow,  with  regard  to  the  situation  in  our  court,  we,  as  I  say,  are 
an  individual  calendar  court,  and  we  have  been  since,  at  least,  about 
1950,  I  believe — before  my  time  on  the  court,  actually.  And,  if  you 
look  at  the  statistics,  I  think  we  are,  on  the  weighted  case  load  basis, 
the  most  heavily  burdened  district  court  among  the  entire  94. 

Looking  at  the  most  recent  statistical  document  put  out  by  the 
Administrative  Office,  if  you  take  the  criminal  cases  per  judgeship 
presently  pending,  and  project  us  to  the  ten  judge  court  we  would 
like  to  be,  we  would  still  be  64.8  cases  per  judge  as  compared  with 
only  53  cases  back  in  1969.  And  the  full  thrust  of  that  is  that,  of 
course,  today's  criminal  cases  are  a  much  heavier  work  assignment 
per  case  than  a  1969  case  because  of  the  fact  that  we  now  have  the 
multidefendant  case  so  commonly,  and  substantial  additional  motion 
practice  in  connection  with  every  criminal  case. 

By  the  same  token,  projecting  the  pending  cases — 

Senator  Burdick.  Would  you  mind  a  5-minute  recess  ? 

Judge  CxiFFRET.  No,  sir. 

[Kecess.] 

Senator  Burdick.  You  may  proceed. 

Judge  Caffrey.  Thank  you.  Senator. 

With  regard  to  the  topic  which  I  note  my  two  predecessor  judges 
talked  about,  the  use  of  visiting  judges,  committee  exhibit  No.  3  is 
not  completely  up  to  date  in  that  regard.  It  purports  to  cover  the 
fiscal  year  1972.  And  in  the  last  month  of  1972  we  did  have  a  full 
month's  service  from  Judge  Alvin  B.  Rubin  of  the  Eastern  District 
of  New  Orleans,  as  Judge  Heebe  indicated.  Judge  Rubin  made  a 
very,  very  substantial  contribution.  I  can  send  to  the  committee,  if 
you  would  like,  for  the  record,  a  complete  summary  that  he  put  in 
writing  of  exactly  what  he  did.  ISIy  memory,  which  is  not  guaran- 
teed, is  that  he  tried  something  in  the  order  of  20  cases  in  a  month, 
closed  out  a  number  of  other  cases  by  means  of  settlement  confer- 
ences, and  ruled  on  a  substantial  number  of  motions. 

He  put  in  an  extremely  industrious  month  while  he  was  with  us  in 
Boston,  and  substantially  helped  us. 

Now,  we  had  a  rather  bizarre  happening  in  Boston  during  the 
summer,  Senator.  We  had  Judge  Ford,  who  was  then  89.6  years  of 
age,  retire  July  1.  And  we  had  Judge  Anthony  Julian  retire  August 
1.  We  had  Judge  Lee  Campbell  elevated  to  the  U.S.  Court  of 
Appeals  for  the  First  Circuit,  and  he  was  sworn  in  on  the  appellate 
court  about  August  27.  Earlier  in  August,  of  the  three  other  active 
judges  on  the  court,  Judge  Frank  IMurray  suffered  a  collapse  while 
attending  a  state  trial  college  seminar  in  Reno,  and  had  41^  hours  of 
surgery.  That  left  the  district  of  INIassachusetts  with  my  college 
classmate,  Judge  Arthur  Garrity  and  myself,  as  the  two  active 
judges. 

We,  of  course,  were  confronted  with  the  pending  criminal  caseload 
left  by  the  throe  judges  who  had  left  the  court.  And  we  put  together 
a  program  which  I  called  a  crash  criminal  program,  starting  Sep- 
tember 11,  in  which  we  simply  abandoned  temporarily  our  individ- 
ual calendar  and  started  calling  criminal  cases  at  9  o'clock  INIonday 
morning  and  farming  them  out  to  whoever  was  available. 

Whoever  was  available  the  first  week  turned  out  to  be  Judge 
Garrity,  Senior  Judge  Wyzanski,  and  myself. 
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Tlie  second  week  we  had  Judge  Juergens  from  the  Nortliern  Dis- 
trict of  Illinois,  a  senior  judge  who  was  visiting  up  in  Maine  and 
ran  out  of  gainful  employment  up  there,  and  by  a  telephone  request 
to  Judge  Frank  Coffin,  I  was  able  to  get  him  designated  for  2  weeks 
in  Massachusetts.  He  helped  out  on  this  crash  program. 

Thereafter  through  the  fall  we  had  Senior  Judge  William  Murray 
from  Montana  serve  from  October  10  to  November  3. 

We  had  Judge  ISIanuel  Real  from  the  Central  District  of  Califor- 
nia serve  from  October  16  through  November  11. 

We  had  Judge  Gerald  B.  Tjoflat  from  Jacksonville,  Fla.,  serve 
on  November  17  for  pretrial,  and  he  tried  a  heroin  conspiracy 
case  with  18  defendants  for  the  period  November  27  through  Decem- 
ber 15,  when  he  got  jury  verdicts.  He  came  back  and  imposed  sen- 
tence on  February  9. 

We  had  Judge  Bownes  from  the  adjoining  State  of  New  Hamp- 
shire give  us  November  24  and  the  period  November  27  through 
December  8,  plus  January  11. 

Judge  Ray  Pettine,  the  chief  judge  of  the  adjoining  State  of 
Rhode  Island,  started  a  criminal  case  on  February  5  and  put  it  to 
the  jury  yesterday. 

So  we  had  that  additional  judge  power  that  is  not  in  exhibit  3. 

In  addition,  I  have  made  arrangements  with  Judge  Hoffman,  our 
chief  judge,  to  give  me  a  standing  designation  of  Judge  Gignoux 
from  ^Slaine,  Judge  Bownes  from  New  Hampshire,  and  Judge  Pet- 
tine  from  Rhode  Island,  for  the  6-month  period  from  January  1  to 
June  30.  All  three  of  those  judges  have  been  extremely  cooperative. 
Judges  Pettine  and  Bownes,  as  I  say,  have  made  substantial  contri- 
butions. Juege  Gignoux's  schedule  has  not  allowed  him  to  do  so,  but 
he  has  accepted  the  designation  and  has  told  me  if  he  has  any  day- 
light he  will  come  down  and  lend  a  hand. 

Senator  Burdigk.  What  was  the  result  of  your  crash  program  ? 

Judge  Caffrey.  To  summarize  it,  we  disposed  of  99  indictments 
involving  176  defendants  between  September  11  and  the  present 
time.  I  could  characterize  the  dates  a  little  more  closely,  but  that  is 
the  end  result.  We  are  so  encouraged  by  that,  that  to  comply  with 
the  time  deadlines  of  the  new  rule  50(b)  plan,  we  are  planning  an- 
other crash  program,  I  think  I  can  safely  say,  for  about  the  15th 
of  April,  at  Avhich  time  two  senior  judges.  Judge  Gus  Solomon  from 
Oregon  and  Judge  Charles  L.  Powell  from  the  Eastern  District  of 
Washington  have  been  cleared  by  the  chief  justice  and  the  inter- 
circuit  committee  to  come  and  sit  in  Boston  for  a  period  of  4  weeks. 

What  we  will  do,  I  hope,  in  that  period  will  be  to  take  the  two 
visiting  judges,  plus  all  the  available  local  judge  strength,  and  again 
have  another  crash  program,  which  I  think  clearly  showed  that  it  is 
well  worth  the  trouble  and  planning. 

I  might  say  that  any  of  these  things,  as  Judge  Brown  I  think 
indicated,  where  you  try  and  get  out-of-State  help,  require  addi- 
tional local  effort  to  set  it  up  for  the  out-of-State  help,  and  very 
substantial  effort,  to  the  point  that  it  somewhat  discounts  the  full 
volume  you  get  from  the  visiting  judges. 

For  the  record.  I  have  received  clearance  from  the  Chief  Justice- 
for  Russell  G.  Smith  of  Montana  to  sit  in  Boston  from  jMay  21 
through  June  22. 
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The  point  I  wish  to  make  is  that  we  have  felt  a  definite  need  for 
out-of-State  help,  and  we  have  been  partially  successful. 

I  think  for  the  record  I  would  like  to  state  that  for  every  judge  I 
have  succeeded  in  getting,  I  have  probably  contacted  personally  two 
other  judges  who  for  one  reason  or  another  did  not  feel  that  their 
schedule  would  allow  them  to  come  to  Boston.  I  have  talked  to 
Judge  Roy  Harper,  who  is  chairman  of  that  intercircuit  committee, 
and  I  think  I  have  asked  every  judge  that  Judge  Roy  Harper  has 
indicated  might  be  a  visiting  judge. 

If  I  might  say  a  word  on  the  visiting  judge  situation,  I  am  listed 
here  for  fiscal  1972  as  having  given  9  days  to  New  Hampshire.  That 
somewhat  surprises  me,  and  it  may  or  may  not  be  something — I  will 
try  and  check  that  out.  The  rest  of  the  statistics  I  have  no  quarrel 
with.  But  I  would  like  to  note  for  the  record  that  New  England  is  a 
very  small  area,  and  some  of  the  days  I  have  listed  as  being  in  New 
Hampshire  I  have  also  been  in  Boston.  I  live  6  miles  from  New 
Hampshire.  Boston  and  Concord  are  about  40  or  50  miles  from  my 

home. 

I  can  buzz  up  Interstate  93,  leaving  my  home  at  8  a.m.,  and  be  m 
the  Federal  courthouse  in  Concord  at  9  a.m.,  handle  some  motions  or 
other  matters  for  an  hour  or  two,  and  get  on  Interstate  93  and  go 
right  on  to  Boston  and  schedule  all  my  motion  session  on  a  ]\Ionday 
afternoon  at  2  o'clock.  And  I  have  done  that  on  3  or  4  of  these  days 
in  which  I  am  listed  as  being  in  New  Hampshire. 

So  I  think  this  is  the  kind  of  thing  which  the  statistics  would  not 
show  and  I  do  not  like  to  create  statistics  to  show  that  I  have  done 
it  every  day  I  have  been  in  New  Hampshire,  but  on  IMondays  I  have 
made  it  a  point  several  times  to  schedule  9  a.m.  matters  in  Concord 
and  2  p.m.  matters  in  Boston.  I  think  that  gives  the  taxpayers  a  full 
return  for  that  day's  service.) 

The  New  Hampshire  situation,  of  course,  is  partially  explained — I 
note  that  Judge  Wyzanski  is  down  there  for  21  days.  When  Judge 
Conner  died,  there  was  a  time  lag  when  there  was  no  judge  at  all  in 
New  Hampshire  and,  being  the  nearest  people  geographically,  the 
Massachusetts  court  supplied  whatever  judge  power  was  needed,  to 
some  extent,  but  not  exclusively. 

Judge  Aldrich  did  arrange  to  have  a  judge  from  Oklahoma  and 
Judge  Curtis  from  Los  Angeles  come  in  for  a  month  of  time._ 

But  again,  on  my  point  of  preparations  for  the  visiting  judges,  on 
those  months  when  Judge  Curtis  and  the  judge  from  Oklahoma 
came  to  New  Hampshire,  I  would  go  up  to  New  Hampshire  and  call 
a  list  of  cases  and  set  them  up  for  the  visiting  judge  from  Califor- 
nia or  Oklahoma,  as  the  case  might  be.  I  was  sort  of  a  resident 
babysitter  for  New  Hampshire,  because  I  lived  an  hour  away  from 
the  New  Hampshire  Courthouse. 

If  I  might  pick  up  one  other  point  on  this  traveling  back  and 
forth  that  Judge  Brown  did,  last  summer  my  vacation  consisted  of 
driving  to  California  and  back  for  a  3-day  meeting  of  the  chief 
judges  of  the  Jkletropolitan  District  Courts.  So  I  would  like  to  leave 
the  impression  at  the  moment  that  we  are  at  least  gainfully 
employed  in  Boston  as  far  as  real  pressure  on  the  court. 
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Now,  incidentally,  we  are  a  court  which  has  adopted,  like  many 
other  courts,  the  six-man — or  six-person,  I  should  more  carefully  say 
— jury  in  civil  cases.  And  we  have  been  using  it  for  about  a  year. 

i  think  I  would  join  the  other  judges  in  saying^  that  it  saves 
money,  without  any  question,  and  I  think  it  saves  time,  because  I 
have  been  following  a  policy  of  calling  a  lawyer  to  the  side  bar  and 
getting  a  stipulation  that  they  will  go  with  six  or  five  or  four,  but 
not  less  tlian  four,  and  we  have  not  fooled  around  with  the  use  of 
alternates  in  many  civil  cases  for  that  reason. 

Senator  Burdick.  You  get  a  stipulation  on  six  ? 

Judge  Caffrey.  It  is  a  rule  of  course,  but  I  get  a  stipulation  that 
if  a  juror  becomes  disabled,  they  will  go — not  less  than  four  is  the 
way  I  liave  phrased  the  stipulation.  And  we  have  found  that  fairly 
etfective. 

If  I  might  say  one  other  word,  which  came  to  my  attention  from 
listening  to  the  previous  witnesses,  I  would  like  to  be  recorded  as 
not  favoring  the  use  of  magistrates  in  conducting  the  voir  dire  of 
juries.  I  think  that  the  judge  who  is  going  to  try  the  case  should  be 
on  top  of  the  case  from  the  day  the  trial  begins.  And  I  think  the 
voir  dire  can  be  important,  and  I  think  the  judge  should  be  there  to 
bo  vigilant  and  make  sure  it  is  properly  conducted. 

I  think  as  lawyers  we  all  know  that  some  people  try  and  go  off 
the  playing  field  and  move  the  ball  5  yards  toward  the  other  fellow's 
goal  line,  and  I  think  that  is  one  of  the  things  that  the  judge  should 
have  in  the  back  of  his  head.  For  that  reason,  I  would  frown  on 
using  magistrates  to  preside  at  the  voir  dire. 

I  recently  went  on  record  to  that  effect  to  one  of  the  judicial  con- 
ference committees  which  is  circulating  a  questionaire  among  all  the 
chief  judges  as  to  their  views  on  some  legislation,  I  gather,  possibly 
in  that  regard. 

We  have  two  full-time  magistrates  in  Boston.  I  know  the  commit- 
tee is  interested  in  magistrates.  One  of  the  statistics  which  is  avail- 
able to  you  shows  that  they  handled  in  fiscal  1972  something  like 
2,006  matters.  But  I  asked  my  magistrates  to  give  me  a  little  addi- 
tional statistical  information  as  to  how  many  opinions  they  wrote.  I 
think  the  committee  might  be  interested  in  that. 

If  you  will  bear  with  me  while  I  shuffle  a  few  pages,  I  have  that 
information. 

Here  it  is.  The  magistrates  together  wrote  494  opinions  on  motions 
and  other  such  things  that  they  had  hearings  about.  Their  opinions 
ran  to  a  total  of  1,508  pages.  And  they  disposed  of,  or  made  recom- 
mendations for  the  disposition  of,  970  separate  motions. 

So  that  I  would  say  that  that  certainly  was  of  considerable  assist- 
ance to  the  judges  of  the  court,  to  get  that  degree  of  opinion  writing 
by  the  magistrates. 

Senator  Burdick.  Did  they  handle  your  prisoner  petitions,  too  ? 

Judge  Caffret.  They  preliminarily  screen  prisoner  petitions.  We 
have  a  circuit  court,  1  might  say,  which  has  written  a  couple  of 
opinions  which  are  somewhat  restrictive  on  the  use  of  the  magis- 
trates, to  the  extent  that  you  can  have  the  magistrates  do  anything 
in  the  nature  of  an  evidentiary  hearing.  The  Court  of  Appeals 
frowns  on  that  type  of  thing. 
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Senator  Burdick.  "VVe  have  a  ruling  of  the  fifth  that  rules  the 
other  way. 

Judge  Caffrey.  The  fifth  circuit  is  quite  liberal  in  that  regard. 
But  I  note  for  the  record  the  citation  of  Rmha  v.  Gassidy^  454 
Fed  2d,  207.  Tlie  Court  of  Appeals,  in  an  opinion  written  by  then 
Chief  Judge  Aldrich,  indicated  that  the  laying  on  of  hands  by  a  dis- 
trict judge  did  not  appeal  to  the  Court  of  Appeals  at  all  with  refer- 
ence— I  will  not  prolong  the  record,  but  I  have  the  slipslieet  with 
me.  And  we  have  had  a  couple  of  opinions  to  that  effect  in  the  cir- 
cuit. 

Senator  Burdick.  If  you  can  handle  the  evidentiary  hearings, 
they  can  take  care  of  the  rest  of  them  ? 

Judge  Caffrey.  Yes.  They  have  allowed  us  to  use  them  as  special 
masters  under  rule  53.  That  is  another  way  of  skinning  the  cat,  so  to 
speak.  We  resorted  to  that  in  the  time  of  our  shortage.  That  has 
been  quite  helpful.  But  the  magistrates  are  quite  gainfully 
employed. 

If  I  might  just  go  back  to  the  figures  very  minimally,  the  most 
recent  projection  I  have  from  the  Administrative  Office  shows  an 
average  weighted  filing  at  the  present  time,  at  the  end  of  fiscal  1972, 
of  667  cases  per  judgeship.  If  that  were  projected  to  a  ten-judge 
court,  that  would  leave  us  with  400.2  cases  per  judgeship,  which  I 
think  is  still  farily  well  above  the  national  average. 

Senator  Burdick.  Are  you  ready  for  some  questions? 

Judge  Caffrey.  Yes,  sir. 

Senator  Burdick.  Judge,  your  district  has  one  vacancy  at  the 
present  time? 

Judge  Caffrey.  That  is  correct. 

Senator  Burdick.  Judges  Tauro  and  Freedman  were  appointed 
last  October.  Are  they  now  working  full-time  ? 

Judge  Caffrey.  Judges  Tauro  and  Freedman  are  now  working 
full  time.  Judge  Tauro,  the  fomer  U.S.  Attorney,  was  disqualified 
from  accepting  any  case,  civil  or  criminal,  which  was  either  a  case 
or  a  matter  in  his  office  as  of  the  date  he  was  sworn  in.  And  he  is 
carrying  less  than  a  normal  criminal  caseload  for  that  reason.  Sena- 
tor. But  both  of  them  are  working  a  full-time  5-day  week. 

I  might  say  for  the  record  that  Judge  Anthony  Julian,  who  is  as 
conscientious  a  judge  as  I  have  ever  seen,  is  working  full-time  and 
handling  his  former  caseload  pending  the  appointment  of  his  succes- 
sor. He  has  declined  invitations  in  his  capacity  as  senior  judge  to  sit 
in  such  places  as  Jacksonville,  Fla.,  which  can  be  very  attractive  in 
the  wintertime,  because  he  is  such  a  conscientious  man.  He  told  me 
and  the  other  meml^ers  of  the  court  that  he  does  not  feel  right  going 
anyplace  other  than  Massachusetts  until  his  successor  is  named  and 
qualified  and  begins  serving.  So  that  the  caseload  which  formerly 
was  his  is  being  monitored  by  him,  and,  at  the  present  time,  it  is 
almost  exclusively  civil  because  of  this  crash  program.  AVe  elTec- 
tively  disposed  of  all  the  former  criminal  loads  of  Judges  Ford, 
Julian,  and  Campbell.  So  that  Judge  Julian  is  chargeable  with 
something  in  tlie  order  of  677  cases,  of  which  29  are  criminal  and 
the  rest  are  civil  right  now.  In  fact,  for  the  record.  Senator,  I  have 
the  statistics  as  of  the  1st  of  February,  which  are  a  little  heavier 
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than  anything  you  haye  ayailable  to  you.  This  is  an  intramural  doc- 
ument i  got  from  the  clerk  of  the  court.  I  would  be  happy  to  make 
a  copy  available.  I  liaye  a  spare  copy  if  you  would  like  it. 

Senator  Burdick.  We  would  like  to  have  it  for  our  files. 

Judge  Caffrey.  It  shows  that  even  though  I  am  the  chief  judge 
with  a  few  other  duties,  of  the  judges  other  than  Judge  Tauro,  wlio 
is  disqualified  from  his  criminal  fair  share,  I  have  the  lightest  case- 
load. I  have  a  thousand  cases  riglit  on  the  nose.  Judge  Garrity  has 
1.058.  Judge  Frank  Murray  has  1,046.  Judge  Frank  Freeman  has 
1.033.  And  .Judge  Tauro  has  only  988.  Judge  Julian,  as  a  senior 
judge,  is  monitoring  his  former  caseload,  which  consists  of  677  cases. 

So  I  would  be  happy  to  make  a  copy  of  this  available  for  the 
record. 

Senator  Etjrdick.  "We  will  receive  it  for  the  file. 

Your  full-time  magistrates  handle  a  lot  of  motions  in  both  crimi- 
nal and  civil  cases  in  addition  to  matters  formerly  handled  by  the 
U.  S.  commissioner? 

Judge  Caffrey.  Yes. 

Senator  Burdick.  Do  you  think  you  could  effectively  use  another 
magistrate  who  could  possibly  hold  pretrial  conferences  in  civil 
cases  ? 

Judge  Caffrey.  I  am  speaking  personally  now,  Senator,  and  not 
necessarily  for  the  other  judges  of  the  court,  but  I  think  that  a 
pretrial  held  by  a  magistrate  is  not  as  effective  as  a  pretrial  held  by 
a  judge.  If  that  was  the  prime  reason  for  going  for  a  third  magis- 
trate, I  think  I  would  be  reluctant  to  seek  one  on  that  basis. 

Senator  Burdick.  "Wliat  about  status  conferences  ? 

Judge  Caffrey.  Let  me  say  that  my  opinion  is  that  a  status  con- 
ference with  the  judge  is  the  moment  of  truth  for  counsel  on  both 
sides  of  the  case.  I  think  that  they  are  more  likely  to  be  frank  with 
a  judge  than  they  are  with  the  magistrates.  I  think  they  realize  that 
the  judge  has  various  options  and  alternatives  to  make  life  a  little 
uncomfortable  if  they  are  anything  less  than  100  percent  frank  with 
him — if  the  case  is  really  going  to  be  tried,  or  whether  there  has  to 
be  additional  discovery,  or  the  settlement  offers  are  bona  fide,  et 
cetera,  et  cetera. 

Senator  Burdick.  In  your  civil  filings,  we  find  an  unusual  situa- 
tion in  1971  and  1972,  which  had  not  occurred  before.  In  1971,  we 
find  that  thei-e  were  1.229,  and  in  1972.  2,4ofi  freight  damage  claims 
under  section  20,  sub.  11,  of  the  Interstate  Commerce  Act.  The  sub- 
committee counsel  will  later  have  some  questions  about  these  cases. 
But  at  this  time  let  me  make  this  point : 

If  we  exclude  these  ICC  cases,  your  district  had  filings  of  334  per 
judge  in  1971,  and  381  per  judge  in  1972.  Had  it  not  been  for  those 
ICC  cases,  your  projected  caseload  would  have  been  much  lower 
than  that  shown  in  the  Administrative  Office  exhibit,  would  it  not? 

Judge  Caffrey.  I  believe  that  is  true. 

Senator  Burdick.  Do  you  expect  this  type  of  litigation  to  con- 
tinue ? 

Judge  Caffrey.  I  have  no  reason  to  think  that  it  will  not.  I  can 
give  you  the  background  of  how  it  happened  to  be  visited  upon  us, 
if  you  would  care  to  hear  it. 
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Senator  Burdick.  Yes. 

Judge  Caffret.  These  cases  involve  spoilage  of  shipments  of 
either  fruits  or  vegetables  originating  possilDly  in  Florida  or  Califor- 
nia. Under  a  provision  in  title  9  of  the  U.S.  Code,  a  certificate,  made 
by  the  Department  of  Agriculture  inspector  at  the  time  the  freight 
car  is  sealed,  constitutes  prima  facie  evidence  that  the  car  was  in  100 
percent  normal  condition  when  sealed.  These  are  all  refrigerator  cars 
we  are  talking  about.  The  practice  of  the  plaintiffs,  who  are  whole- 
sale distributors  of  fruits  and  vegetables  in  greater  Boston,  was  to 
use  the  State  court.  At  the  same  time,  presumably  in  1967,  or  1968,  a 
judge  of  the  Boston  municipal  court  erroneously  ruled  that  that  cer- 
tificate by  the  inspector  of  the  Department  of  Agriculture  was  not 
admissible  in  State  court,  even  though  it  was  obviously  admissible  in 
the  Federal  court. 

The  attorney  who  files  these  cases  took  an  appeal  to  the  State 
supreme  judicial  court,  which  of  course  reversed  that  erroneous 
ruling  by  the  lower  court  judge.  But  in  the  meantime,  since  it  takes 
a  considerable  length  of  time  to  process  a  case  through  an  appeal  to 
the  State  supreme  court,  he  came  down  and  started  filing  them  in 
Federal  court.  He  apparently  found  that  we  have  so  much  charisma, 
or  such  a  welcome  carpet,  that  he  was  much  happier  in  Federal 
court  than  in  the  State  court. 

Our  procedure,  of  course,  is  a  lot  simpler.  We  have  a  very  cumber- 
some, archaic  old  English  procedure  in  our  State  courts,  though  they 
are  about  to  adopt  the  Federal  rules  of  civil  procedure. 

So  he,  having  found  that  he  could  move  his  litigation  more  expe- 
ditiously in  Federal  court,  has  simply  continued  to  file  and  file. 
Unless  the  industry  finds  a  way  to  improve  the  quality  of  this 
refrigeration  and  produce  a  better  result  when  these  shipments 
arrive  in  Boston,  as  far  as  I  know  this  man  will  continue  to  file  the 
cases.  Each  case  represents  one  separate  freight  car  full  of  either 
fruits  or  vegetables. 

Senator  Burdick.  In  other  words,  there  is  overlapping  jurisdic- 
tion? 

Judge  Caffret.  There  is  simultaneous  jurisdiction. 

For  the  record,  I  would  say  that  the  only  solution — first  of  all,  I 
told  this  to  Mr.  Westphal — I  have  discussed  this  with  representa- 
tives of  the  Federal  judicial  center,  the  Administrative  Office  of  the 
Courts,  and  the  panel  on  complex  and  multidistrict  litigation.  I  do 
not  know  whether  or  not  there  is  any  viable  way  of  handling  these 
on  an  expedited  basis.  I  would  like  to  say  that  I  personally  have 
been  referred  two  of  these  multidistrict  cases,  one  involving  a 
Canadian  stock  fraud,  and  one  involving  the  patent  for  the  color  TV 
tube. 

Prior  to  the  enactment  by  Congress  of  the  section  allowing  this 
multidistrict  transfer  to  one  district — section  1407  of  title  28,  if  my 
memory  serves  me — I  was  involved  in  the  electrical  antitrust  cases, 
which  you  may  remember.  We  had  more  than  1,900  electrical  anti- 
trust cases. 

So  I  have  been  exposed  to  a  lot  of  meetings  with  other  judges. 
Senator,  and  I  have  talked  to  a  lot  of  judges  who  are  good  friends 
of  mine  about  any  thoughts  that  any  hard-working  judges  have  had 
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as  to  any  expedited  way  of  handling  these  cases.  And  thus  far,  no 
one  has  come  up  with  any  sohition,  for  the  basic  reason  that  each 
case  presents  a  separate  question  of  fact,  the  value  of  the  shipment, 
the  extent  of  the  deterioration,  the  condition  of  the  shipment  when 
loaded,  the  cause  of  the  deterioration.  The  only  solution  that  occurs 
to  me  would  be  if  the  Federal  statute,  which  is  the  Carmack  amend- 
ment, was  amended  to  put  in  a  jurisdictional  amount,  something  like 
we  have  in  diversity  cases. 

I  do  not  know  what  other  interests  would  rebel  at  that  suggestion, 
but  these  cases  are  in  Federal  court  as  a  result  of  that  so-called  Car- 
mack  amendment  citation,  which  I  have  around  here  someplace,  but 
I  think  counsel  is  fully  aware  of  it  in  any  event.  Other  than  getting 
a  jurisdictional  limit,  something  in  the  order  of,  say,  three  or  five 
thousand  dollars,  which  would  get  rid  of  a  lot  of  these  cases,  I  do 
not  know  any  way  of  driving  them  out  of  Federal  court.  I  can  assure 
vou  that  if  I  did,  I  would. 

That  is  about  the  nature  of  the  beast. 

Senator  Bukdick.  In  other  words,  action  in  State  court  is  often 
difficult? 

Judge  Caffrey.  Some  judge  in  State  court  is  responsible  for  our 
having  this  large  number  of  cases. 

Senator  Bukdick.  Are  there  many  law^'ers  involved  in  filing  these 
cases  ? 

Judge  Caffrey.  I  cannot  say.  But  I  suspect  there  are  probably 
not,  because  there  is  one  lawver  who  files  all  of  these  cases  in  Boston. 
He  has  a  lucrative  practice,  although  many  of  these  cases  are  under 
$2,000,  and  many  of  them  under  $1,000.  But  with  the  volume  he 
has 

Senator  Burdick.  Some  of  them  are  under  $1,000? 

Judge  Caffrey.  Yes. 

We  have  another  problem  with  these  cases,  I  might  state  for  the 
record,  Senator. 

Usually  any  given  shipment  from  California  to  Boston  involves 
three  or  four  connecting  carriers.  They  are  almost  all  by  rail.  The 
last  carrier  is  the  carrier  most  frequently  sued,  for  the  obvious 
reason;  it  is  clearly  subject  to  the  jurisdiction  of  the  Massachusetts 
Federal  Court.  They  will  not  settle  these  cases  without  some  mini- 
mal court  action,  although  we  do  not  have  very  many  trials,  as  I  am 
sure  you  Iniow  from  the  statistics. 

In  order  to  get  contribution  from  the  connecting  carriers,  the  last 
carrier  insists  that  the  lawyers  on  both  sides  of  the  case  file  an 
agreed  statement  of  facts,  and  then  get  a  court  finding  that  these  are 
tlie  facts,  and  a  court  judgment  in  the  amount  based  on  the  agreed 
statement  of  facts.  So  they  simply  say  that  the  other  railroads  will 
not  make  a  contribution  unless  there  is  an  agreed  statement  of  fact 
on  the  basis  of  which  the  court  finds  those  are  the  facts,  and  then  an 
actual  judgement  for  the  plaintiff  against  the  last  carrier. 

Once  judgment  has  been  entered  on  the  basis  of  at  least  a  stipu- 
lated finding  of  fact,  then  they  can  get  their  contribution. 

Now,  I  was  talking  yesterday  to  Judge  Julian  of  our  court,  who 
has  been  working  trying  to  break  this  logjam  on  some  of  the  cases  in 
his  caseload,  and  he  told  me  that,  at  the  moment,  he  is  concerned 
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that  the  Florida  East  Coast  Railroad  is  nationally  refusing  to  settle 
any  of  the  cases,  and  they  are  a  defendant  in  60  cases  on  his  case- 
load. They  do  get  tried  rarely,  and  when  they  do  they  take  one  to  2 
days  nonjury.  But  they  are  very  much  with  us  at  the  present  time. 

Senator  Burdick.  These  are  jury  cases? 

Judge  Caffrey.  To  my  mind  that  is  the  most  realistic  approach. 
But  if  you  are  trying  to  amend  the  Carmack  Act,  the  shippers  may 
come  up  with  some  strange  reasons  why  the  amendment  should  not 
be  made. 

Senator  Burdick.  It  was  not  intended  that  the  Federal  court  be 
cluttered  up  with  all  these  cases? 

Judge  Caffrey.  I  do  not  think  anyone  ever  intended  that.  And 
there  is  no  reason  why  similar  cases  could  not  be  filed  in  Washing- 
ton or  New  York  or  similar  places  which  import  fruit  from  the 
warmer  states. 

Senator  Burdick.  The  staff  has  some  questions. 

]\Ir.  Westpiial.  These  ICC  cases,  these  freight  spoilage  or  damage 
claims  that  you  are  talking  about,  in  the  last  calendar  year  some 
1.002  of  them  were  disposed  of  in  your  court,  and  only  two  of  them 
were  tried.  Just  how  did  you  manage  to  dispose  of  a  thousand  and 
two  of  them? 

Judge  Caffrey.  On  the  basis  that  I  have  just  stated,  on  the  basis 
of  tlie  lawyers  giving  my  clerk  an  agreed  statement  of  fact  and  a 
proposed  finding  of  fact  and  a  proposed  judgment.  So  I  have  to  sign 
my  name  twice,  once  to  the  finding  of  fact,  and  once  to  the  judge- 
ment. 

JNIr.  Westphal.  In  other  words,  the  parties  themselves  settle  the 
case,  but  they  have  reduced  it  to  a  stipulated  judgment? 

Judge  Caffrey.  Right. 

Mr.  Westphal.  Now,  there  are  still  probably  2,000  of  these  cases? 

Judge  Caffrey.  There  are  at  least  that  many,  I  think  closer  to 
3,000  at  the  present  time. 

Mr.  Westphal.  And,  in  the  talks  you  had  with  people  on  the 
Judicial  Conference  and  others  about  trying  to  organize  a  method  of 
handling  these  on  a  task  force  basis,  you  have  not  found  much  hope 
of  a  solution? 

Judge  Caffrey.  No.  As  I  say,  I  even  talked  to  IMike  ISIullen  down 
in  Puerto  Rico  at  that  joint  First  and  Third  Circuit  Conference  a 
year  ago  last  November.  We  did  not  discuss  it  at  any  great  length, 
but  I  did  touch  base  with  him  on  that. 

So  this  has  been  something  that  has  just  developed  within  the  last 
2  years,  the  real  thrust  of  it. 

Mr.  Westphal.  In  practiciilly  all  of  these  cases,  is  the  plaintiff 
represented  by  one  attorney? 

Judge  Caffrey.  Yes,  with  very  few  exceptions. 

There  are  a  few  other  cases,  but  they  are  negligible,  that  other 
people  file. 

Mr.  Westphal.  And  there  are  probably  some  six  or  seven  different 
railroads  who  are  defendants  in  these  actions? 

Judge  Caffrey.  I  have  listed  them  in  that  letter. 

Mr.  Westphal.  What  results  have  you  had  by  attempting  to 
encourage  the  plaintiff's  attorney  and  the  railroad   freight  claim 
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afront  to  get  together  and  arrive  at  settlements  of  these  claims, 
■whether  tliey  reduce  them  to  stipulated  facts  and  judgment  or  not? 

Judge  Caffrey.  "Well,  the  result  we  have  had  is  that  1,002  cases, 
or  Avhatever  that  figure  was,  have  settled  over  a  period  of  a  year. 
They  apparently  need  some  fairly  good  negotiating  time  on  a  case- 
to-case  basis,  because  of  the  fact  that  the  degree  of  deterioration  is 
diffci'ent  in  every  case.  Usually  when  they  open  a  car,  I  understand, 
the  practice  is  to  have  a  representative  of  the  connecting  last  carrier 
and  a  representative  of  the  consignee  present,  and  they  make  a  joint 
inspection  of  the  condition  of  the  load  then  and  there,  and  that  is 
where  the  factual  conflict  arises  most  acutely.  It  arises  over  their 
evaluation  of  the  degree  of  deterioration,  and  the  dollar  significance 
thereof. 

Mr.  "Westpiial.  And  do  they  also  ask  for  a  Department  of  Agri- 
culture inspection  on  arrival? 

Judge  Caffrey.  I  do  not  think  they  get  it — my  memory  is  that 
they  do  not  get  an  agriculture  inspection.  They  have  an  independent 
appraiser  representing  the  railroad  and  an  independent  alleged 
export  representing  the  consignee.  The  Department  of  Agriculture 
participation  is  certifying  the  condition  of  the  train  when  loaded 
and  just  about  to  be  sealed. 

Senator  Burdick.  Judge,  I  wonder  if  the  answer  to  this  problem 
could  be  economics.  I  do  not  think  it  is  economical  for  either  side  to 
contest  a  $1,000  case.  I  would  think  there  would  be  early  settlements 
in  most  of  them 

Judge  Caffrey.  I  would  like  to  think  that  that  was  true,  Senator, 
but  they  still  are  contesting  them. 

Senator  Bltrdick.  How^  can  you  afford  to  go  into  a  Federal  court 
for  $1,000,  with  a  lot  of  fact  questions? 

Judge  Caffrey.  That  is  a  very  fair  question.  The  settlement,  I 
would  say — my  top-of-the-head  reaction  is — ranges  anywhere  from 
$2  to  $1,800,  that  would  be  the  usual  settlement  range. 

Mr.  Westphal.  To  what  extent  have  you  taken  a  group  of  these 
cases  and  noticed  them  prior,  notified  the  parties  to  be  in  court  on  a 
certain  date,  given  them  a  list  of  100  cases,  and  then  gone  to  trial  on 
these  100  cases  seriatum? 

Judge  Caffrey.  We  have  done  that  very  seldom,  for  what  I  think 
is  a  very  good  reason;  they  have  a  very  low  priority.  You  have 
beard  other  people  talk  about  priorities  today.  When  you  have  the 
indicated  load  that  we  have,  and  you  have  a  rule  50(b)  plan,  and  the 
civil  rights  cases,  and  the  habeas  corpus  petitions  and  the  2255's,  this 
type  of  thing  is  the  least  that  we  are  going  to  give  court  time  to. 

Mr,  Westpiial.  When  the  Southern  District  of  New  York  had 
their  big  problem  with  their  huge  caseload,  it  was  possible  to  orga- 
nize a  task  force  of  visiting  judges  to  come  in  there.  And  they  ran  a 
meatgrinder  operation.  To  be  perfectly  frank  about  it,  that  is  what 
it  is  known  as. 

Now,  vrhy  is  it  not  possible  to  run  that  kind  of  an  operation  on 
the  2,000  or  3,000  freight  damage  cases,  which  have  been  filed  in 
your  court  because  of  this  quirk  in  the  State  law  ? 

Judge  Caffrey.  It  is  theoretically  possible  to  do  that.  But  first  of 
all,  you  have  to  have  the  judge  power,  and  I  think  I  indicated  in  my 
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earlier  remarks  that  getting  a  visiting  judge  is  not  as  easy  as  pick- 
ing up  the  telephone  and  saying,  how  would  you  like  to  come  to 
beautiful  Boston  for  30  days.  The  availability  of  visiting  judge 
power  as  a  practical  matter  is  almost  limited  to  senior  judges,  and  I 
do  not  know  of  any  senior  judge  who,  being  advised  of  his  rights, 
will  agree  to  come  and  put  up  with  this  kind  of  litigation  for  30 
days. 

I  have  not  specifically  attempted  to  get  one,  but  again  that  is  a 
question  of  priorities.  I  would  say  that  where  they  are  settling  them 
as  much  as  they  are,  counsel  have  the  motivation,  of  course,  to  get 
the  fees  out  of  the  case,  and  that  is  a  pretty  good  motivation  for 
such  motions  as  we  have. 

Now,  Judge  Julian,  who  is  the  senior  judge,  did  set  up  a  list 
recently  and  he  did  move  them.  But  you  would  not  set  up  more  than 
100  at  the  absolute  maximum.  I  think  the  lawyers  are  smart  enough 
to  know  you  do  not  want  to  try  very  many  of  this  100  and  that  you 
actually  could  not  try  them. 

Each  case  is  good  for  from  i/^  day  to  2  days.  We  woiild  be  invest- 
inc  an  awful  lot  of  judge  time,  for  example,  if  the  Florida  East  said, 
"We  are  going  to  go  to  trial  on  each  of  those  cases."  Tlie  prospect  of 
wasting  judge  time  on  60  consecutive  fruit  and  vegetable  trials  is  a 
rather  horrendous  prospect  when  you  think  of  the  other  kinds  of 
cases  which  are  competing  to  be  heard. 

Let  me  cite  for  the  record  that,  as  chief  judge,  I  have  received  two 
letters  in  the  last  month  from  a  gentleman  who  described  himself  as 
being  82  years  of  age.  He  says  that  his  wife  is  79.  They  werein  an 
automobile  accident.  The  case  is  pending  in  our  court.  It  is  not 
assigned  to  me  on  my  personal  calendar.  But  he  asked  me,  would  I 
make  arrangements  to  get  another  judge  to  try  the  case  if  the  judge 
on  whose  individual  calendar  this  case  is  located  could  not  reach  it 
for  trial.  We  are  getting  more  and  more  of  that.  The  important  civil 
litigation  is  being  squeezed  timewise  to  be  heard  at  all.  And  that  is 
why,  Mr.  Westphal,  I  am  very  reluctant  to  try  and  devote  very 
much  judge  time  to  this  type  of  case,  because  there  are  a  fair 
number  of  settlements 

I\Ir.  Westphal.  I  can  appreciate  that  with  your  group  of  six 
judges,  you  do  not  have  the  judge  power  assigned  for  a  task  force 
attack  on  these  damage  suits. 

My  point  is  that  of  the  94  districts  in  the  United  States,  many  of 
them  have  a  low  caseload.  AVliy  can  not  the  Federal  judicial  system 
manage  to  direct  some  extra  judge  power  into  your  district,  and 
coordinate  it  so  that  you  are  able  to,  among  those  various  judges,  set 
up  100  of  these  cases  to  be  tried  seriatim,  and  in  that  way,  put  the 
pressure  on  the  lawyers  to  dispose  of  these  cases  one  way  or 
another  ? 

Judge  Caffret.  I  think  the  answer  to  that  is  that  I  do  not  think 
that  there  is  anybody  in  the  judiciary  who  can  order  a  judge,  let's 
say,  from  South  Dakota,  to  come  to  Boston,  if  that  judge  from 
South  Dakota,  whatever  his  caseload  is,  decides  he  does  not  want  to 
go  to  Boston.  The  present  setup  is  that  if  I  want  to  get  a  judge  to 
come  to  Boston,  I  have  to  first  of  all  ask  the  chief  judge  of  the  cir- 
cuit to  certify  tliat  there  is  a  need.  Then  we  have  to  get  Judge  Har- 
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per's  intercircuit  committee  to  take  a  look  at  it  and  agree  that  the 
certification  by  the  chief  judge  is  valid.  Then  I  have  to  find  a  judge 
in  some  other  circuit  who  is  willing  to  come  to  Boston.  Then  we 
liave  to  get  a  certificate  from  the  chief  judge  of  the  circuit  that  they 
can  spare  them. 

Lastly,  Chief  Justice  Burger  has  to  sign  the  actual  paper. 

Mr.  Westpaiil.  I  understand  the  system.  But  the  Federal  court 
system  went  through  all  that  in  order  to  give  the  Southern  District 
of  New  York  judge  power  several  years  ago  when  they  had  a  jam, 
and  it  used  it  to  get  judges  into  Puerto  Kico  and  Florida  southern 
and  Florida  middle;  why  not  use  it  to  get  judges  for  Boston  for  a 
period  of  time  and  allow  you  to  clean  up  these  damage  claims  ? 

Judge  Caffret.  As  I  said  earlier,  it  is  theoretically  possible,  but  it 
is  extremely  difficult  as  a  practical  matter.  I  only  became  chief  judge 
around  the  1st  of  April,  and  I  kept  a  time  study  for  a  couple  of 
months  for  my  own  amusement. 

I  find  that  I  am  spending  about  2.4  or  2.2  days  a  week  on  admin- 
istrative matters  right  now.  I  gave  you  the  pending  caseload.  I  am 
charged  with  a  thousand  cases;  in  other  words,  I  am  getting  no 
relief  whatsoever.  And  the  time  it  would  take  me  to  find  someone,  I 
think,  is  almost  prohibitive,  in  view  of  my  experience  in  trying  to 
get  judges  for  matters  like  the  criminal  docket  or  things  of  that 
nature. 

As  I  say,  it  is  theoretically  practical,  but  it  is  a  most  difficult 
thing. 

Mr.  Westphal.  Judge,  this  individual  calendar  of  a  thousand 
cases  that  you  read  off  a  while  ago,  that  includes  some  of  these  ICC 
cases  ? 

Judge  Caffrey.  Certainly. 

Mr.  Westphal.  How  many  courtrooms  do  you  have  available  in 
your  courthouse  in  Boston? 

Judge  Caffret.  We  have  seven  courtrooms  which  are  capable  of 
handling  jury  trials.  We  have  one  courtroom  which  is  capable  of 
handling  nonjury  trials,  which  are  district  courtrooms.  And  then  we 
have  two  new  courtrooms  for  the  two  full-time  magistrates,  which 
could  be  used  in  a  pinch,  I  suppose,  for  nonjury  matters,  but  we 
have  been  too  dubious  to  even  try  to  put  a  temporary  jury  box  in 
them. 

We  also  have  in  that  building  three  referee-in-bankruptcy  court- 
rooms, which  again  could  be  used  nonjury.  So  that  is  the  total 
number  of  courtrooms  in  the  building. 

ISIr.  Westphal.  Now,  Judge,  if,  on  the  basis  of  this  freight 
damage  claim  influx  that  you  have  had  in  the  last  2  years,  the  Con- 
gress agrees  with  the  recommendations  of  the  Judicial  Conference 
and  creates  more  new  judgeships  for  the  District  of  Massachusetts, 
and  if,  in  the  first  year  after  those  judges  are  appointed,  Mr.  Infel- 
ise  quits  filing  his  freight  damage  claims  in  your  court,  there  will  be 
an  excess  of  judicial  power  in  the  District  of  Massachusetts,  will 
there  not? 

Judge  Caffrey.  Well,  that  is  a  judgmental  matter.  I  am  not  so 
sure  whether  this  would  be  excess  judge  power  or  not. 
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According  to  this  thing  I  have  in  front  of  me,  we  had  weighted 
filings,  as  distinguished  from  raw  filings,  of  606  cases  per  judgeship. 
If  you  project  that  out  to  judges,  we  have  weighted  filings  per  judge 
of  400.2  cases.  And  I  do  not  know  if  that  would  leave  us  with  excess 
judge  power. 

Mr.  AVestphal.  Judge  Caffrey,  in  1971,  if  you  exclude  these  ICC 
cases,  you  had  filings  of  334  cases  per  judge  for  your  six  judges, 
which  is  below  the  national  average.  In  1972,  with  the  ICC  freight 
cases  excluded,  you  had  filings  of  381  per  judge,  which  is  13  above 
the  national  average. 

Now,  the  big  problem,  as  we  look  at  your  district,  with  the  judge 
statistics  is  that  they  are  distorted  by  these  2,000  freight  damage 
claims  which  are  filed  each  year,  which  have  a  low  priority,  which 
are  allowed  to  sit  on  the  calendar  until  counsel  get  around  to  set- 
tling them.  "When  they  do  settle  them,  the  amount  of  judge  time  that 
is  required  to  approve  the  stipulated  judgment  is  minimal. 

Apart  from  that  single  problem — the  damage  suits — the  rest  of 
the  statistics  appear  no  different  than  those  in  many  of  the  districts 
in  which  the  Judicial  Conference  did  not  recommend  any  additional 
judgeships  at  all. 

Judge  Caffrey.  All  I  can  say  to  that,  ]Mr.  "Westphal,  is  that  as  I 
see  these  statistics,  all  of  the  curves  are  upward.  I  am  fully  aware  of 
the  impact  of  these  ICC  cases.  But  discounting  the  ICC  cases,  the  4 
additional  judgeships  were  approved  by  3  judges  on  the  circuit 
council,  5  judges  on  the  Subcommittee  on  Statistics,  and  12  judges 
on  the  Court  Administration  Committee,  and  something  like  25  or  27 
judges  on  tlie  Judicial  Conference,  which  means  that  having  this 
information  available,  47  judges  have  agreed  that  we  need  4  judges 
right  along. 

Incidentally,  I  am  not  sure  that  the  assumption  that  Mr.  Infelise- 
will  go  away  peacefully  is  valid. 

]Mr.  Westphal.  I  am  not  suggesting  that  he  will  go  away  peace- 
fully. As  long  as  he  is  entitled  under  our  jurisdictional  statutes  ta 
bring  those  actions  in  the  Federal  court,  he  has  that  option.  But  cer- 
tainly if  he  files  a  case  in  Federal  court,  he  should  know  that  he  is 
going  to  have  to  try  that  case  at  a  time  when  the  Federal  Court  is. 
ready  for  him  to  try  it.  And  if  he  is  made  to  face  up  to  that  fact,  it 
may  have  some  bearing  not  only  on  the  number  of  cases  you  are  able^ 
to  tei'minate  by  settlement  or  otherwise,  but  also  upon  whether  Mr. 
Inf elise  is  going  to  select  your  forum  when  he  has  a  choice. 

Judge  Caffrey.  That  is  true,  and  Mr.  Infelise,  I  think,  is  fully 
aware  of  the  fact  that  from  time  to  time  he  has  been  called  to  task 
and  has  either  tried  a  few  cases  or  settled  them.  But  the  tiling  that 
disturbs  the  judges  of  our  court,  very  frankly,  and  why  we  all  very 
sincerely  feel  that  the  litigants  in  these  matters — 10  years  ago,  as  a 
judge  with  an  individual  calendar,  I  could  decide,  say,  that  I  was 
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going  to  sit  civil  jury  in  October  and  into  part  of  November.  Then  I 
would  decide  to  sit  nonjury  through  the  Christmas  season  or  imme- 
diately after  New  Year's.  And  then  I  might  have  a  criminal  session 
in  January,  and  let  that  run  January  and  part  of  February,  and 
then  go  back  to  either  civil  jury  or  civil  nonjury,  depending  on  the 
state  of  my  own  calendar. 

Today  1  am  running  what  amounts  to  a  twelve-months-a-year 
criminal  calendar.  And  I  try  a  civil  case  now  and  agam  as  the  occa- 
sion presents  itself.  I  do  not  have  the  luxury,  if  you  will,  to  say, 
well,  I  am  going  to  take  2  weeks  off  to  write  opinions  in  those  non- 
jury matters  which  I  have  under  advisement;  I  do  not  have  the 
luxury  to  decide,  w^ell,  I  will  go  three  weeks  nonjury;  I  am  running 
almost  a  perennial  criminal  calendar  due  to  the  priorities  created  by 
rule  50(b)  and  the  increasing  number  of  cases. 

As  I  said  earlier,  the  projected  changes  in  our  criminal  swing 
upward  leaves  us,  right  now^,  if  we  had  10  judges,  worse  off  than  we 
were  in  1969  in  terms  of  raw  figures,  which  are  deceptive,  because  of 
the  change  in  the  nature  of  the  criminal  cases. 

]Mr.  Westpiial.  I  just  have  one  last  point.  Judge.  You  mentioned 
that  you  made  an  arrangement  with  Judge  Kaufman  of  the  circuit 
to  give  you  sort  of  a  standing  order  under  which  you  can  use  the 
services  of  some  nearby  judges. 

Judge  Caffret.  The  other  judges  in  the  circuit. 

]\Ir.  Westpiial.  Would  you  repeat  the  name  of  those  three  judges 
so  the  reporter  can  record  them  ? 

Judge  Caffret.  Yes,  sir. 

The  first  one  is  Judge  Gignoux,  from  Portland,  INIaine. 

The  second  is  Judge  Bownes  from  Concord,  N.H. 

The  third  is  Chief  Judge  Raymond  Pettine,  from  Providence,  R.I. 

Those  three  gentlemen  are  on  standby  designation  now,  for  6 
months  of  the  time.  They  were  on  standby  to  January  1,  but  their 
current  designation  is  a  6-months'  designation. 

Mr.  "Westphal.  One  further  point.  Do  yau  have  a  reservation  for 
an  early  flight  back? 

Judge  Caffret.  No,  sir;  I  have  a  5:15  reservation  this  afternoon. 

]Mr.  Westpiial.  Perhaps  we  can  spend  a  little  time  talking  about 
your  problem  up  there.  I  have  spent  about  10  years  handling  cases 
of  that  kind. 

Judge  Caffret.  That  might  be  very  productive. 

Incidentally,  if  my  Boston  accent  has  caused  any  problem  for  the 
reporter  or  in  any  other  area,  I  would  be  happy  to  retranslate 
things.  I  understand  when  I  get  away  from  Boston  that  people  have 
some  trouble. 

Senator  Burdick.  Thank  you  very  much,  Judge.  Administrative 
Office  exhibits  1  and  2  and  Committee  exhibits  1.  2  and  3,  for  the 
District  of  Massachusettes,  will  now  be  incorporated  in  the  record. 
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Committee  Exhibit  3 


ludicial  Service  Given  and  Received  (continued) 


Year         Name 


1968 

1969 
1970 
1971 

1972 


Caffrey... 
Wyzanski. 


Caffrey, 
Garrity. 
Pettine. 


^aitrey  •••••••••••. 

Wyzanski. , 


Given       Rec'd    ■     Days 


Oatirey.  ••••#••••••• 

Caffrey 


N.H. 
N.H. 

P.R. 

N.-H, 

N.H. 
R.I. 


N.H. 
ist  Cir 


R.I. 


23 

21 

15 

1 

7 
1 
5 

9 
2 


II 

Judoe  Caffrey.  Thank  you  again,  Seiiatoi-,  for  the  opportunity  to 

come  down. 

[Whereupon,  at  12 :33  p.m.,  the  committee  adjourned.] 


DISTRICT  COURT  JUDGESHIPS 


TUESDAY,   FEBRUARY  27,    1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  INIachinery  of  the 
Committee  on  the  Judiciary, 

WasMngton.  B.C. 

The  sul)committee  met,  pursuant  to  recess,  at  10:15  a.m.,  in  room 
2225.  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director;  and  Miss  Kathryn  ]M.  Coulter,  chief  clerk. 

Senator  Burdick.  We  will  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill,  S.  597.  This  is  our  eighth  day  of  hearings. 

Today,  we  are  privileged  to  hear  from  the  chief  judges  of  the 
Eastern  District  of  Tennessee,  the  Eastern  District  of  Texas,  the 
Northern  and  Southern  Districts  of  Indiana  and  the  District  of  New 
Jersey.  Unfortunately,  Judge  Barrows  of  the  Northern  District  of 
Oklahoma  is  recuperating  from  a  heart  attack  and  cannot  be  here. 
He  has  submitted  a  written  statement. 

At  this  time,  we  would  like  to  recognize  the  Honorable  Joe  J. 
Fisher,  Chief  Judge  of  the  Eastern  District  of  Texas. 

Welcome  to  the  committee.  Judge  Fisher.  I  have  the  prepared 
statement  which  j-ou  sent  earlier,  listing  the  points  you  wished  to 
make  in  your  testimony,  and  I  will  now  place  it  in  the  record, 
should  you  wish  to  refer  to  it. 

[The  prepared  statement  follows :] 

Points  of  Argument  in  Favor  of  a  Fourth  Judgeship 

1.  The  Eastern  District  of  Texas  should  receive  one  additional  judgeship, 
making  four  in  all  for  the  district.  Judge  William  M.  Steger  and  I  are  sta- 
tioned in  the  headquarter  division  of  Beaumont  which  received  approximately 
50%  of  the  filings  of  some  1,180  cases  for  each  of  the  two  fiscal  years  of  1971 
and  1972.  Judge  William  Wayne  Justice  is  stationed  in  the  Tyler  Division 
which  received  approximately  20%  of  the  filings,  and  the  other  four  divisions 
of  the  district,  Texarkana,  Paris,  Marshall  and  Sherman,  received  approxi- 
mately 30%  of  the  case  filings  for  the  district. 

2.  We  have  adequate  court  facilities  in  the  divisions  of  Texarkana,  Marshall 
and  Shei'man  where  the  fourth  judge  could  be  located. 

3.  The  geographicnl  locations  of  the  divisions  of  the  district  make  it  very 
desirable  for  four  judges.  The  distance  from  Beaumont  to  Sherman  is  some  340 
miles ;  with  the  distance  to  Texarkana  and  Paris  some  300  miles ;  and  to  Tyler 
and  Marshall  some  200  miles.  The  business  of  the  court  divides  fairly  equally 
between  Beaumont  in  the  south  and  the  other  five  divisions  in  the  north. 

4.  Excluding  the  prisoners'  cases  and  misdemeanor  cases  which  can  be  han- 
dled by  the  Magistrate,  a  weighted  caseload  of  300  per  judge  is  a  fairly  good 

(409) 


410 

average  and  should  keep  a  judge  reasonably  busy  and  at  his  peak  of  efficiency. 
Some  judges,  of  course,  have  great  expertise  and  can  handle  more  cases  than 
others,  perhaps  400  to  500  cases  per  year,  and  not  feel  the  pressure  too 
severely  ;  but  this,  of  course,  is  not  desirable  over  a  long  period  of  time. 

5.  According  to  the  statistics  furnished  by  the  Administrative  OflSce  our 
weighted  caseload  exceeds  the  national  average,  and  I  am  of  the  opinion  that 
the  expected  increase  of  litigation  in  the  next  few  years,  especially  in  the 
industrialized  sections  of  the  Eastern  District,  will  give  us  an  increase  which 
will  more  than  support  the  national  weighted  caseload  average  for  a  four- 
judge  district. 

STATEMENT  OF  HON.  JOE  J.  PISHER,  CHIEF  JUDGE  OF  THE 
EASTERN  DISTRICT  OF  TEXAS  (BEAUMONT) 

Judge  Fisher.  Senator  Biirdick,  I  would  be  happy  to  give  you 
any  information  that  you  may  desire  on  the  Eastern  District  of 
Texas.  As  a  matter  of  a  little  historical  background,  the  eastern  dis- 
trict was  the  inception  of  the  Federal  judiciary  in  Texas  when  there 
was  only  one  district  in  Texas.  And  the  divisions  created  in  Texas 
since  that  time  are  all  located  in  the  Eastern  District  of  Texas. 

The  eastern  district  runs  from  the  Oklahoma  boundary  down 
through  Sherman  and  Tyler  to  the  gulf  coast  at  Beaumont.  As  you 
probably  know,  the  Beaumont,  or  the  gulf  coast  area,  is  highly 
industrialized.  It  then  goes  over  to  the  Louisiana  line  and  up  to 
Arkansas.  The  district  would  probably  be  in  somewhat  of  a  pie 
shape,  with  Beaumont  at  the  tip,  in  the  south  end,  and  Sherman, 
Paris,  and  Texarkana  in  the  northern  end,  with  Tyler  and  Marshall 
in  the  middle,  or  more  in  the  north  than  in  the  south. 

The  distance  from  Beaumont,  which  is  the  headquarter  division, 
and  where  two  of  the  three  judges  are  now  located,  to  Sherman  is 
340  miles.  The  distances  from  Beaumont  to  Paris  and  Texarkana  are 
approximately  300  miles.  The  distance  from  Beaumont  to  Tyler  is 
approximately  200,  and  from  Beaumont  to  Marshall,  approximately 
200. 

The  district  divides  pretty  equally  as  to  caseload.  It  now  has 
approximately  1,200  filings,  between  the  south,  Beaumont,  and  the 
other  five  divisions  in  the  north. 

The  third  judge  is  located  in  the  Tyler  division. 

The  other  three  divisions  of  Sherman,  Marshall  and  Texarkana 
have  adequate  court  facilities  for  the  location  of  a  fourth  judge.  AVe 
feel  that  the  division  of  work  Avould  be  most  expeditiously  handled 
with  four  judges,  in  view  of  the  obvious  increase  of  litigation  in  the 
future. 

I  have  been  on  the  bench  for  some,  going  on,  14  years.  "WTien  I 
took  office,  there  were  only  two  judges,  one  in  Tyler  and  one  in  Beau- 
mont. We  had  a  few  less  than  600  cases.  This  is  approximately  14 
years.  We  now  have  approximately  1,200  cases, 

I  would  predict  that  within  the  next  4  or  5  years,  this  load  will 
increase  some  200  to  250  cases.  I  think  this  is  not  an  imrealistic  esti- 
mate. 

It  is  true,  as  you  certainly  know,  that  some  judges  have  more 
expertise  than  others  and  can  handle  a  larger  caseload.  I  have  dis- 
posed of  as  many  as  770-some-odd  cases  in  1  year,  during  the  year 
that  I  had  the  district  by  myself  after  Judge  Sheehy's  death  and 
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before  the  tliird  judge  was  appointed.  But  this  is  not  a  desirable  sit- 
uation, and  it  is  obvious  tliat  in  such  a  situation  you  have  more 
quantity  than  you  do  quality. 

I  understand  that  the  committee  perhaps  is  considering — I  get 
this  from  my  other  fellow  judges — 400  filings.  This  I  do  not  quarrel 
with,  that  figure.  I  think  I  can  handle  400  cases  and  not  wear  under 
the  strain.  However,  I  think  it  may  be  a  bit  high.  I  think  that  per- 
haps 350,  excluding  the  cases  that  the  magistrates  would  handle, 
would  be  about  correct  for  a  long  tenure  on  the  bench. 

We  do  not  have  a  full-time  magistrate  in  the  eastern  district.  We 
liave  a  part-time  magistrate,  located  in  Beaumont.  He  is  a  very 
capable  num ;  he  came  from  the  U.S.  Attorney's  office.  Assistant  U.S. 
Attorney  for  a  number  of  years.  Magistrate  Charles  Ruth.  Although 
he  is  part-time,  he  is  practically  giving  all  of  his  time  to  being  a 
magistrate.  He  has  assisted  us  a  great  deal  in  prisoner  cases  and  I 
think  the  district  perhaps  has  an  estimate  maybe  of  75  to  100  of 
those  types  of  cases,  habeas  corpus  and  2255  motions. 

But  excluding  those  cases,  I  would  think  that  a  caseload  of  350 
substantial  cases  would  be  sufficient  for  a  judge. 

We  have  a  complete  mixture  of  cases  in  the  eastern  district.  We 
don't  have  a  lot  of  criminal  cases.  I  would  estimate  that  the  percent- 
age is  about  200  criminal  cases  to  1,000  civil  cases.  The  civil  cases 
will  run  the  gauntlet.  They  are  all  types  of  cases.  Some  of  them  are 
very  substantial,  some  of  them  are  not  too  substantial. 

There  are  a  number  of  the  personal  injury  cases  in  the  admiralty 
field,  which  perhaps  are  not  too  substantial,  but  we  have  a  number 
of  antitrust  cases,  a  number  of  product  liability  cases,  a  number  of 
the  civil  rights  cases,  equal  employment  opportunity  cases,  wage  and 
hour  cases,  civil  rights  litigation — just  about  any  type  of  case  that 
you  can  think  of. 

AVe  have  three  hard-working  judges.  I  don't  say  this  to  be  boastful, 
because  I  don't  know  of  any  judges  that  work  too  hard,  but  we  do 
stay  busy  and  we  dispose  of  our  work  pretty  expeditiously.  And  I 
think  for  the  future,  we  do  need  the  fourth  judgeship. 

I  would  be  glad  to  answer  any  questions  you  might  wish  to  ask.  If 
you  would,  raise  your  voice.  1  have  a  little  hearing  problem  and 
coming  down  on  the  plane,  I  notice,  together  with  a  little  cold,  I  am 
not  hearing  too  well. 

Senator  Burdick.  Thank  you,  judge. 

I  might  add  quickly  that  the  400-case  criteria  is  the  criteria  set 
down  by  the  Judicial  Conference,  not  by  the  committee. 

Judge  Fisher.  I  am  sorry,  Senator.  I  couldn't  hear  you.  Not  too 
many  ?  You  say  400  cases,  you  do  not  feel  is  too  many  ? 

Senator  Burdick.  No,  that  is  the  criteria  that  was  set  by  the  Judi- 
cial Conference. 

Judge  FisiiER.  I  see.  Well.  I  got  that  from  some  of  my  fellow 
judges  in  Texas,  you  know. 

Senator  BrRoiCK.  The  Judicial  Conference  has  apparently  taken 
the  position  that  a  caseload  of  400  raw  filings  per  judge  in  the  j'ear 
1976  was  the  yardstick  by  which  to  determine  whether  or  not  to  rec- 
ommend additional  judgeships. 

Since  your  district  received  their  third  judge  late  in  1970,  it  has 
had  raw  filings  of  392  per  judge  in  1971  and  387  per  judge  in  1972. 
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So  right  now  yoiw  caseload  is  a  little  below  the  standard  and  a  little 
above  the  national  average  of  363  per  judge. 

Also,  last  year  your  terminations  averaged  392  per  judge,  as 
against  387  filings  per  judge.  This  quick  review  seems  to  indicate 
that  with  three  judges  you  are  able  to  hold  your  own.  Do  you  have 
any  comment  ? 

Judge  Fisher.  I  don't  think  there  is  any  question  about  it.  If  it 
doesn't  grow  more  than  that,  I  can  assure  you  that  we  can  hold  our 
own. 

Senator  Burdick.  As  far  as  projections  are  concerned,  they  appear 
to  be  influenced  by  rather  high  per  judge  averages  back  in  the  years 
1965,  1966,  1967,  1968,  and  1969,  when  you  had  only  two  judges  in 
your  district.  Even  so,  projection  No.  1,  for  the  year  1976,  is  for  397 
cases  per  judge,  and  projection  4  is  for  343  cases  per  judge  in  1976, 
which  is  about  what  you  are  currently  averaging,  or  a  little  less. 

Judge  Fisher.  I  would  be  happy  to  give  an  explanation  for  that. 
Judge  Sheehy,  who  was  my  predecessor,  was  an  extremely  hard-work- 
ing judge  and  I,  while  I  am  not  overworked,  I  think  I  do  my  por- 
tion of  the  work,  and  both  Judge  Justice  and  Judge  Steger  are 
hard-working  judges. 

Now,  the  only  comment  I  would  make  is:  if  we  get  penalized  for 
efficiency  and  effectivenss,  we  will  just  have  to  stand  the  punishment. 

But  judge  Sheehy  died  in  February  of  1967  and  I  had  the  docket 
for  a  year  and  a  half  myself.  In  those  2  years,  although  those  figures 
are  for  two  judges,  it  was  really  one  judge  performing  with  the  help 
of  quite  a  few  visiting  judges.  We  had  perhaps  10  or  12  visiting 
judges  who  gave  us  a  week. 

Senator  Burdick.  But  wouldn't  that  time,  taken  as  a  total  be 
equal  to  two  judges? 

Judge  Fisher.  Yes. 

Senator  Burdick.  While  on  the  statistical  basis  the  district  seems 
to  be  better  off  than  some  of  the  other  districts  we  have  looked  at. 

Judge  Fisher.  I  am  proud  of  that  fact  and  I  would  be  the  last 
person  to  ask  for  a  fourth  judgeship  if  I  did  not  think  that  it  would 
be  needed  in  the  future. 

Because  of  the  geography  of  our  district,  it  is  awfully  difficult  to 
divide  it  into  three  portions.  It  would  be  much  more  efficient,  I 
think,  to  divide  it  into  four. 

Now,  these  are  my  observations,  but  there  might  also  be  some  feel- 
ing of  competitiveness  in  it  when  other  districts  are  getting  new 
judges.  Maybe  it  has  some  effect  on  us. 

Senator  Burdick.  You  know.  Judge,  we  use  one  standard  for  all 
districts. 

Judge  Fisher.  Well,  I  am  certainly  willing  to  go  by  that  stand- 
ard. 

Senator  Burdick.  You  say  that  about  one-half  of  your  total  case- 
load, of  1100  cases,  is  in  the  Beaumont  Division.  You  do  not  have  a 
full-time  magistrate  in  your  district.  Why  coulchi't  you  make  very 
good  use  of  a  full-time  magistrate  at  Beaumont  by  having  him 
handle  some  of  your  preliminary  work,  such  as  pretrial  conferences? 

Judge  Fisher.  We  use  him  in  every  way  that  it  is  possible  to  use 
a  magistrate,  Senator,  and  I  am  looking  for  other  ways  to  use  him. 
In  fact,  I  think  if  we  could  get  permission  to  use  him  in  these  equal 
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employment  opportunity  cases,  which  are  the  most  boring  cases  and 
quite  lengthy,  and  in  wage  and  hour  legislation  cases,  or  civil  rights 
cases,  it  would  help  a  great  deal.  But  I  have  used  this  part-time 
magistrate  in  every  way  he  could  be  used.  In  other  words,  I  could 
not  use  a  full-time  magistrate  more  than  I  have  used  him. 

I  use  him  to  select  "juries,  which  I  think  is  a  very  good  use  for  a 
magistrate.  You  can  get  consent  from  the  attorneys  to  use  them  in 
this  way,  and  it  is  a  saving  of  the  court's  time. 

I  have  used  him  in  accepting  jury  verdicts.  I  have  used  him  in 
pretrial  hearings  for  discovery.  And  we  do  not  have  enough  criminal 
work  of  a  felony  nature  to  have  a  lot  of  pretrials.  There  is  a  lot  of 
discovery.  He  does  take  care  of  all  of  the  misdemeanors  and  minor 
and  petty  offenses  and  the  prisoner  cases.  But  a  full-time  magistrate, 
although  I  think  this  one  should  be  full-time,  and  I  miderstand  the 
Judicial  Conference  has  so  recommended,  could  not  help  us  any 
more  than  he  has  already  helped  us. 

Senator  Burdick.  He  handles  all  of  the  prisoner  petitions? 

Judge  Fisher.  Yes,  sir.  He  handles  all  of  the  prisoner  petitions, 
which  are  significant  and  considerable.  Perhaps  75  or  80. 

I  think  it  is  just  a  question— if  you  will  permit  me  to  make  the 
statement — -I  think  it  is  just  a  question  of  the  industrialized  nature 
of  our  area.  You  see,  it  has  grown,  Beaumont  has  grown,  from  about 
250  cases  to  600  cases  in  14  years.  And  it  is  highly  industrialized, 
with  the  petrochemical  industry,  and  the  other  synthetics,  and  Dow 
Chemicals.  I  don't  know  how  much  consideration  the  committee 
might  be  giving  to  population,  but  the  population  is  concentrating 
in  tliat  Beaumont  area.  It  is  only  90  miles  from  Houston. 

So  I  anticipate  that  the  Beaumont  docket  will  perhaps  have  700 
or  800  cases,  maybe  more  than  that,  within  the  next,  I  would  say  the 
next,  3  years. 

Xow,  there  is  also  some  industry  around  Longview,  which  is  not 
far  from  Tyler,  in  the  Tyler  division,  and  some  small  industries  in 
Texarkana,  and  also  Tyler.  I  would  have  to  concede  that  our  need  is 
more  in  the  future  than  it  is  right  now,  considering  the  fact  that  we 
have  been  able  to  handle  the  dockets,  and  dispose  of  so  many  cases. 

Senator  Burdick.  You  are  holding  regular  terms  of  court  in  Paris 
for  a  few  cases.  Since  Paris  is  only  63  miles  from  Sherman,  would 
there  be  an  economy  of  money  and  effort  if  the  term  at  Paris  were 
pretermitted  and  cases  from  that  division  consolidated  with  the 
Sherman  or  Texarkana  divisions? 

Judge  Fisher.  I  don't  think  it  would  make  any  difference, 
actually.  Senator.  Paris  has  some  historical  significance.  It  was  part 
of  the  old  Indian  territory.  Judge  Alf  Murrah  knows  a  lot  more 
about  that  area,  and  the  attorneys  wanted  to  keep  the  division.  Mr. 
Rayburn  wanted  to  keep  the  division.  I  don't  think  it  is  any  added 
expense.  I  don't  see  how  it  could  be,  because  the  filings  are  handled 
by  the  Sherman  office  novr.  I  think  the  savings  would  be  very  nomi- 
nal. 

Really,  it  wouldn't  make  a  great  deal  of  difference  whether  it  was 
discontinued  or  not. 

Senator  Burdick.  How  about  Marshall,  which  is  only  65  miles 
from  Tyler? 

Judge  Fisher.  Well,  Marshall  is  a  pretty  active  division  and  the 
cases  that  are  tried  there  are  substantial  cases.  Again,  I  don't  believe 
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it  would  make  any  material  difference  financially.  You  would  have 
to  have  a  clerk,  an  extra  clerk,  in  Tyler,  if  you  didn't  have  a  clerk 
in  JNIarshalL  Other  than  the  nominal  expense  of  the  judge  in  holding 
court  there,  I  don't  believe  it  makes  any  difference.  Of  course,  you 
know  how  jealous  the  attorneys  and  people  are  to  keep  their  court 
division. 

It  was  moved  from  Jeffereson.  Jefferson  was  the  second  division  in 
Texas;  Galveston  was  the  first  and  Jefferson  was  the  second,  and 
this  court  in  INIarshall  was  moved  from  Jefferson  to  Marshall.  We 
remodeled  an  old  post  office  building  and  the  facilities  are  adequate. 
It  is  now — I  think  we  have  been  in  it  perhaps  8  to  10  years. 

Senator  Burdick.  The  reason  we  ask  these  questions,  Judge,  is 
because  in  this  modern  day  we  have  a  pretty  good  road  system. 

Judge  Fisher.  No  question  about  it,  and  we  would  be  better  off  if 
we  only  had,  probably,  three  divisions  in  the  district.  But  until  such 
time  as  they  overhaul  the  entire  system,  I  would  think  it  would  be 
desirable  to  continue  the  division  in  the  eastern  district. 

Senator  Burdick.  When  Paris  became  an  historical  spot,  the  roads 
weren't  quite  what  they  are  today,  were  they? 

Judge  Fisher.  That  is  right. 

Senator  Burdick.  The  staff  has  a  few  technical  questions. 

Mr.  Westphal.  Judge,  how  often  do  you  convene  a  term  of  court 
in  Paris  ? 

Judge  Fisher.  I  held  two  terms  of  court  when  I  held  court  in 
Paris.  Judge  Justice  now  has  two  terms  in  court.  They  usually  last  2 
weeks  a  term. 

]\Ir.  Westphal.  Then  is  the  situation  the  same  at  Marshall,  you 
ahvays  hold  two  terms  of  court  in  Marshall? 

Judge  Fisher.  From  what  standpoint  ? 

Mr.  Westphal.  Well  do  you  convene  a  trial  term  at  jSIarshall 
twice  a  year? 

Judge  Fisher.  The  Marshall  division  has  approximately  100  cases. 
I  don't  know  whore  you  could  draw  the  line  for  discontinuing  a 
division.  ]\Iaybe  100  cases  might  be  a  place  to  do  it,  I  don't  know. 

]Mr.  Westphal.  How  many  filings  are  there  at  Paris  ? 

Judge  Fisher.  In  Paris?  Approximately  35, 1  believe.  Thirty-five  a 
year. 

Mr.  Westphal.  The  reason  we  inquire  about  this  is  that,  as  we 
go  through  this  series  of  hearings,  during  which  we  will  have  some 
38  or  40  chief  judges  explain  the  operation  of  their  districts,  we  are 
finding  that  a  number  of  them  already  have  exercised  the  statutory 
pOAver  to  pretermit  terms  of  court  in  i^laces  where  there  is  a  rela- 
tiA^ly  small  caseload,  consolidating  the  cases  with  the  work  in 
another  district,  or  in  another  division,  which  is  within  relatively 
short  distance,  over  relatively  good  highways.  We  feel_  there  is  an 
economy  there,  particularly  "of  the  judges'  time.  It  eliminates  the 
amount  of  time  which  is  needed  to  travel  to  and  preside  over  a  term 
of  court  where  there  might  be  only  '20  cases  set  for  trial,  from  which 
a  judge  might  try  only  three  or  four  or  five. 

Those  factors  may  apply  to  a  situation  like  Paris,  regardless  of  its 
historical  significance. 

Judge  Fisher.  Everything  you  say.  of  course,  is  correct.  It  is  just 
that  Judge  Justice  is  in  charge  of  this  division  under  our  division  of 
work,  and  he  prefers  to  continue  the  court  in  Paris. 
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I  really  have  no  feeling  about  it  one  way  or  tlie  other.  I  am  here 
only  to  give  you  the  facts,  and  whatever  the  Administrative  Office 
would  like  to'do  about  it,  or  whatever  the  legislature  would  like  to 
do  about  it,  I  have  no  quarrel  with  it. 

]\Ir.  AA^ESTPHAL.  What  are  the  physical  facilities  in  Beaumont. 
How  many  courtrooms  and  how  many  chambers  do  you  have  in 
Beaumont  ? 

Judge  Fisher.  I  didn't  understand. 

Mr.  Westphal.  AVhat  are  the  physical  facilities  ? 

Judge  Fisher.  How  many  courtrooms?  We  have  two  complete 
courtrooms. 

Incidentally,  I  think  my  chambers  is  about  as  impressive,  and  the 
courtroom,  as  any  that  I  have  ever  been  in.  We  built  the  second  one 
about  5  years  ago. 

Mr.  Westphal.  You  mentioned  that  a  fourth  judge  could  possibly 
be  resident  at  Sherman  or  Texarkana  or  ISIarshall. 

Judge  Fisher.  Yes. 

Mr.  Westphal.  Now,  I  take  it  that  there  isn't  sufficient  work  at 
only  one  of  those  places  to  justify  a  full-time  judge? 

judge  Fisher.  He  would  have  to  combine  perhaps  Sherman,  Tex- 
arkana, and  ^Marshall,  and  Tyler  and  Paris,  along  with  the  other 
two  judges  in  Beaumont. 

Eventually,  one  of  the  four  judges  would  probably  have  to  take 
some  of  the  docket  in  Beaumont. 

Mr.  Westphal.  With  reference  to  your  magistrate  situation,  you 
say  you  have  requested  the  Judicial  Conference  to  authorize  a  full- 
time 

Judge  Fisher.  We  have  requested  it,  and  the  Judicial  Conference 
has  approved  it.  I  presume  we  will  get  a  full-time  magistrate.  Tech- 
nically, he  serves  the  Beaumont  division,  but  we  are  using  him  also 
in  the  other  divisions  for  prisoner  cases.  Texarkana  is  the  location 
of  a  corrections  institution  and  we  get  quite  a  few  petitions  out  of 
Texarkana. 

Mr.  Westphal.  Is  the  present  magistrate  willing  to  assume  the 
full-time  responsibilities 

Judge  Fisher.  Oh,  yes. 

Mr.  Westphal  [continuing].  In  your  caseload- 


Judge  Fisher.  But  I  might  emphasize,  it  won't  help  the  judges 
too  much  because  he  is  doing  it  now. 

Mr.  Westphal.  He  has  been  giving  more  than  his  dollar's  worth? 

Judge  Fisher.  We  might  be  able  to  use  him  more  than  we  are 
using  him  now,  but  I  have  personally  used  him  in  jury  selections, 
and  in  taking  jury  verdicts,  and  in  pretrial  hearings. 

Mr.  Westphal.  I  notice  that  in  your  district,  among  the  three 
judges,  you  hold  some  420  or  430  pretrial  conferences  per  year. 
What,  generally,  is  your  pretrial  practice  there?  Do  you  pretry  all 
cases  or  do  you  pretry  only  complex  cases,  and  when  do  you  pretry 
them  with  reference  to  the  trial  date  ? 

Judge  Fisher.  You  are  talking  about  how  we  divide  the  docket? 

Mr.  Westphal.  No. 

Judge  Fisher.  You  mean  for  the  magistrate  ? 

Mr.  Westphal.  No.  AVliat  type  of  pretrial  conferences  do  you 
have? 

Judge  Fisher.  Do  I  conduct? 
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Mr.  Westphal.  Do  you  and  your  judges  conduct  ? 

Judge  Fisher.  I  conduct  more  or  less  a  screening  pretrial.  I  set, 
for  a  3  or  4  month  period,  a  session  of  some  100  or  130  cases.  I  set 
about  eight  an  hour  during  that  period  of  time.  Many  of  those  cases 
do  not  need  to  be  tried,  pretried,  for  more  than  a  few  minutes.  Pri- 
marily to  get  the  attorneys  working  and  getting  them  ready  to  try 
their  case. 

Actually,  we  are  pretty  current,  and  it  is  difficult  to  get  a  substan- 
tial case  tried  in  less  than  a  year  because  it  just  takes  so  much  prep- 
aration. So  that  is  the  purpose  of  my  pretrial;  it  gets  them  started 
on  their  case. 

Now,  if  they  need  a  more  extensive  pretrial,  more  protracted 
pretrial,  we  give  it  to  them.  We  may  set  it  down  for  a  second 
pretrial. 

Judge  Steger  follows  that  same  procedure.  Judge  Justice  follows 
Judge  "Wills'  procedure.  Judge  Wills  came  on  after  I  did.  Maybe  I 
learned  the  old  way. 

Mr.  Westphal.  In  this  connection,  do  you  think  that  when  your 
magistrate  at  Beaumont  becomes  full-time  that  he  will  have  suffi- 
cient respect  from  the  bar  to  hold  this  type  of  pretrial  conference  in 
some  of  these  civil  cases  for  you  or  for  the  other  judges  ? 

Judge  Fisher.  He  could  hold  them  for  the  other  judges  if  they 
wish  him  to.  He  certainly  holds  them  for  me,  because  I  have  already 
permitted  him  to  do  so. 

]Mr.  Westphal.  Have  you  used  this  magistrate,  or  when  he  be- 
comes full-time,  do  you  plan  to  use  him,  as  a  special  master  in  some 
of  these  long,  drawn-out  equal  employment  opportiuiity  cases  ? 

Judge  Fisher.  I  used  him  in  one  instance  as  a  special  master. 
They  work  very  well  in  antitrust  cases,  for  instance,  where  the  attor- 
neys are  not  too  friendly  and  it  is  necessary  to  have  a  master  to  pre- 
side at  the  depositions,  discovery.  And  we  have  used  him  in  that  in- 
stance. 

jNIr.  Westphal.  One  other  thing  that  I  have  noticed  in  the 
statistics  relating  to  your  division  is  that  you  have  a  number  of  marine 
personal  injury  cases  involving,  I  assume,  both  seamen  and  long- 
shoremen. 

Judge  Fisher.  Admiralty.  We  have  the  second  largest  admiralty 
docket  in  Texas,  I  believe.  I  think  the  southern  district  has  a  larger 
one. 

Mr.  Westphal.  In  1971,  you  had  331  of  these  cases  and  in  1972, 
you  iiad  259  of  them,  which  is  a  large  number  for  this  type  case. 
Have  you  had  a  chance  to  look  at  the  amendments  made  last  year  by 
Congress  to  the  Longshoremen's  and  Harbor  Workers  Act  ? 

Judge  Fisher.  I  am  acquainted  with  the  new  law.  I  don't  know 
wliat  effect  it  is  going  to  have.  Some  think  it  will  have  some  effect 
and  others  don't.  I  just  don't  know. 

]\Ir.  Westphal.  Well,  those  amendments  do  primarily  three 
things:  first,  they  increase  the  amount  of  scheduled  benefits  for 
longshoremen;  second,  they  eliminate  the  longshoreman's  reliance 
upon  the  unseaworthiness  doctrine — as  he  proceeds  against  the  vessel 
owner,  he  must  rely  upon  and  prove  actual  negligence;  and,  third, 
they  eliminate  some  of  the  third-party  actions  for  indemnity  be- 
tween the  shipowner  and  the  stevedore  company. 
^  During  the  hearings  before  the  Commerce  Committee  on  that  par- 
ticular piece  of  legislation,  there  were  estimates  made  by  many  of 
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the  witnesses  tliat  those  changes  would  have,  in  time,  the  effect  of 
eliminating  50  percent  of  the  marine  personal  injury  litigation. 
Now,  if  tliat  prediction  comes  true,  this  would  have  quite  an  effect 
in  your  district  because  you  do  have  such  a  large  number  of  tliese 
cases.  "•■     I  '■•'*    ! 

Do  you  agree  with  that? 

Judge  FisiiER.  I  would  be  glad  to  comment  on  it.  I  think  it  would 
just  be  a  wild  guess.  I  doubt  that  it  is  going  to  have  that  much  ef- 
fect. It  might  have  some  effect.  But  I  would  be  surprised  if  it  would 
reduce  them  50  percent. 

]Mr.  Westtiial.  Well,  it  all  depends  upon  how  strict  some  of  the 
rulings  are  which  delineate  negligence,  as  far  as  the  shipowner  is 
concerned. 

Judge  Fisher.  That  is  it. 

There  was  one  item  mentioned  that  you  might  want  to  touch  on. 
None  of  the  judges  in  the  eastern  district,  so  far  as  I  know,  have 
taken  outside  assignments  in  the  last  2  years.  I  have  served  in  a 
number  of  States  and  served  in  another  division  in  Texas  in  the 
past,  in  1960  and  1961,  I  believe.  But  the  last  time  that  I  took  an  as- 
signment out  of  the  State  was  in  Jacksonville,  Fla.,  and  I  did  that 
under  a  little  coercion  and  pressure  from  the  chief  judge  of  the  cir- 
cuit. 

He  had  insisted  that  I  go  down  and  help  them  and  I  did  take  a 
few  weeks  in  November  of  1970. 

Mr.  Westptial.  To  what  extent  have  judges  from  your  district 
been  called  up  to  sit  on  panels  of  the  circuit  ? 

Judge  Fisher.  How  many  times  have  we  sat  on  them  ? 

Mr.  Westphal.  Yes. 

Judge  Fisher.  I  don't  believe  the  Fifth  Circuit  has  called  on  the 
district  judges  to  sit  in  the  last,  probably,  4  years.  Prior  to  that 
time,  I  sat  with  the  circuit  five  different  times. 

Mr.  Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  Burdick.  I  have  one  other  point.  Judge. 

There  seems  to  be  unanimous  feeling  among  jurists  and  judges 
that  the  three-judge  court  should  be  abolished. 

Judge  Fisher.  I  don't  think  there  is  any  question  about  it,  Sena- 
tor. 

Senator  Burdick.  And  I  think  we  are  going  to  be  able  to  do  it 
this  year. 

Judge  Fisher.  That  is  the  biggest  waste  of  time — unnecessary, 
really. 

Senator  Bitrdick.  It  is  tying  up  too  much  judge  time  for  the  ben- 
efits it  presumably  confers,  don't  you  agree  ? 

Judge  Fisher.  Yes,  sir. 

Senator  Burdick.  Well,  you  may  get  a  little  relief  there. 

Judge  Fisher.  They  either  should  be  abolished,  or  if  they  have 
them,  they  should  appeal  to  the  circuit  court,  rather  than  the  Su- 
preme Court.  But  I  can  see  no  reason  to  have  three  judges  rather 
than  one  judge. 

Senator  Burdick.  Thank  you  very  much,  Judge. 

Judge  Fisher.  It  has  been  a  pleasure  to  appear  before  you. 

Senator  Burdick.  We  will  now  place  in  the  record  Administrative 
Office  exhibits  1  and  2  and  Committee  exhibits  1,  2  and  3  for  the 
Eastern  District  of  Texas. 
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Committee  Exhibit  3 
Texas,  Eastern 


Judicial  Service  Given  and  Received  (continued) 

Year        Name  I    Given    |   Rec'd         Days 


1968 


1969 
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1972 


Fisher. . . 
Boyle.. . 
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West.... 
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Garza. . . 
Noel.... 
Seals. . , , 
Guinn. . . 
Roberts . . 
Spears . . , 
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Seals. .. . 

Singleton. 
Baldwin. . 
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Senator  Btjrdick.  Chief  Judge  Barrow  of  the  Northern  District 
of  Oklahoma  has  a  physical  problem  which  prevents  his  appearance 
at  the  hearings  today.  The  committee  will  accept  his  written  state- 
ment for  incorporation  in  the  record. 

Prepared   Statement   by   Chief   U.S.   District   Judge   Allen   E.    Barrow   in 
Support  of  an  Additional  Judgeship  for  the  Northern  District  of  Oklahoma 

Please  accept  my  sincere  thanks  for  affording  me  the  opportunity  to  address 
your  subcommittee  by  means  of  this  statement  rather  than  giving  oral  testimony. 
I  was  loolcing  forward  to  the  appearance,  but  finally  reasoned  it  was  useless  to 
employ  physicians  if  you  don't  follow  their  advice. 

Amenities  aside,  I  will  come  directly  to  the  point :  The  Northern  District  of 
Oklohoma  needs  another  full-time,  resident  judge.  This  statement  can  and  will 
be  justified,  infra.  However,  I  state  to  you  that  this  district  needs  another  full- 
time  resident  judge,  not  in  addition  to  its  present  judgeship  allocation,  but  in 
lieu  of  the  two,  part-time  judges  who,  with  myself,  serve  this  district. 

Let  me  elaborate  upon  the  unique  judgeship  allocation  of  this  district.  Our 
present  statistical  allocation  is  1%  judgeships.  This  is  the  result  of  the  rather 
unusual  nature  of  two  judgeships,  each  being  assigned  to  the  Western,  Eastern, 
and  Northern  Districts  of  Oklahoma.  Thus,  this  district  has  one-third  each  of 
two  roving  judgeships,  plus  myself,  a  resident,  fuUtime  Judge,  serving  as  chief 
judge. 

My  good  colleagues  have  lent  their  valuable  assistance  to  this  district,  but 
due  to  the  fact  that  neither  of  them  live  in  Tulsa,  both  making  their  home  in 
Oklahoma  City,  their  actual  contribution  has  not  been  in  equal  proportion  to  the 
statistical  allocation  they  represent.  They  are,  of  course,  burdened  with  their 
local  problems  in  the  western  district  and  their  caseloads  in  both  the  western 
and  eastern  districts. 

Regardless  of  the  reason,  the  fact  remains  that  the  only  district  judge  in  this 
district  bears  a   disproportionate  shai-e  of  the  total  workload.   For  example, 
Attachment  "A"  reflects  the  criminal  caseload  for  fiscal  years  1963  through  1972, 
inclusive,  over  84  percent  of  which  cases  were  handled  by  the  resident  judge. 
Attachment  A  also  reflects  the  civil  caseload  for  fiscal  years  1963  through  1972, 
nearly  60  percent  of  which  were  handled  by,  again,  the  resident  judge. 

I  make  two  points — one  broad  and  one  more  narrow.  The  latter  and  more 
specific  point  is  that  the  only  resident  judge  in  this  district  has  borne  and  is 
bearing  a  disparate  share  of  the  total  workload  together  with  his  singular 
administrative  responsibility  as  chief  judge  of  this  district.  My  broad  point  is 
that,  despite  the  lack  of  equipoise  in  caseload  division,  the  total  weighted  case- 
load per  judgeship  dictates  that  serious  consideration  be  given  to  an  additional 
full-time,  resident  judge  in  this  district. 

The  1970  statistical  reports,  by  circuits,  received  in  February,  1971,  from  the 
Administrative  OflBce  of  the  U.S.  Courts,  shows  this  district  to  have  the  10th 
highest  weighted  caseload  in  the  Nation  and  the  highest  weighted  caseload  in 
the  10th  circuit.  The  1971  (calendar  year)  civil  and  criminal  caseload  of  596 
plus — up  from  a  1970  total  of  566— averaged  356  plus  (based  on  our  present 
assignment  schedule)  per  district  judge.  That  far  exceeded  the  preferred,  work- 
able caseload  of  250  cases  per  judge. 

The  1972  (fiscal  year)  civil  and  criminal  caseload  of  635  averaged  381  cases  per 
district  judge,  again  far  exceeding  the  optimum  caseload  of  250  cases  per  judge. 
In  sum,  this  district  has  a  1%  de  jure  judgeship  allocation  and  IVi  de  facto 
judgeships. 

It  is  my  understanding  that  your  subcommittee  has  before  it  for  consideration 
proposed  legislation  designated  as  S.  .597,  which  provides  for  an  additional  full- 
time,  resident  judge  for  this  district.  However,  rather  than  redirecting  the  roving 
judgeships  assigned  here,  the  bill  allows  them  to  stand  until  a  vacancy  occurs, 
then  assigns  same  to  the  western  district. 

I  am  mindful  of  the  necessary  economy  tact  that  this  Nation  must  take.  I  can 
see  no  reason  why  a  new  judgeship  bill  cannot  simply  replace  the  two  roving 
judgeships  insofar  as  they  affect  the  northern  district  with  a  single,  full-time, 
resident  judge.  This  would  easily  be  the  most  expeditious  and  the  most  economi- 
cal way  of  proceeding. 

This  district  presents  a  rare  opportunity  to  increase  its  judgeship  power  in 
direct  proportion  to  its  actual  need.  By  replacing  two  roving  Judges  (one-third 
judgeship  each  as  to  this  district )  with  a  full-time,  resident  judge,  you  have  only 
increased  the  judgeships  in  this  district  by  a  one-third  increment. 
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From  a  standpoint  of  percentages,  a  one-third  judgeship  increase  for  this  dis- 
trict would  be  most  modest  compared  to  recommendations  that  resulted  in  recent 
increases.  As  way  of  example,  I  refer  you  to  increases  in  New  Mexico  and  Kansas. 
Adding  one  judgeship  to  the  District  of  Kansas  increased  their  judgeships  by 
33%  percent;  adding  one  judgeship  to  New  Mexico  increased  their  judgeships 
50  percent;  a  one-third  increase  for  the  Northern  District  of  Oklahoma  would 
increase  our  judgeships  by  only  20  percent. 

The  mechanics  for  such  an  increase  by  appropriate  legislation  would  eliminate 
the  roving  judgeships  applicable  to  this  district  and  create  in  their  stead  one  full 
judgeship.  This  would  be  a  one-third  judgeship  increase  resulting  in  our  having 
a  total  of  two  judgeships,  while  at  the  same  time  increasing  the  western  district 
by  two-thirds,  to  a  total  of  3%  judgeships;  a  needed  improvement  for  both 
districts. 

My  recommendation  is  that  the  two  roving  judgeships,  now  assigned  to  the 
Western,  Eastern,  and  Northern  Districts  of  Oklahoma  be  altered  so  as  to  be 
assigned  only  to  the  western  and/or  western  and  eastern  districts,  and,  in  lieu 
thereof,  a  new  full  judgeship  be  created  for  the  northern  district. 

If  this  committee  should  not  go  along  with  thi.s  recommendation,  I  then  sug- 
gest as  an  alternative,  that  another  full-time  magistrate's  position  (with  .sup- 
porting personnel)  be  created  for  this  district.  Thi:5  alternative  approach  would, 
of  course,  be  more  economical  than  a  new  full-time,  resident  judge  and  more 
easily  changed  as  the  future  dictates.  And  it  will. 

ATTACHMENT  A 

CRIMINAL  AND  CIVIL  CASES  FILED  IN  THE  NORTHERN  DISTRICT  OF  OKLAHOMA  DURING  THE  PERIOD  OF  JUNE  30 

1962,  THROUGH  July  1,  1972 

Fiscal  year  Criminal  Civil  Tota 

1963 

1964 

1965 

1966 

1967 

1968 

1969... 

1970 

1971 

1972 

Number 

of  cases  Percent 

Criminal  assignments: 

Ju'ige  Allen  E.  Barrow 

Judge  Luther  Bohanon 

Judge  Fred  Daugherty 

Total 

Civil  assignments: 

Judge  Allen  E.  Barrow 

Judge  Luther  Sohanon 

Judge  Fred  Daugherly 

Total 3,175 


125 

260 

385 

146 

309 

455 

131 

246 

377 

128 

258 

386 

122 

280 

402 

141 

291 

432 

115 

259 

374 

175 

385 

560 

124 

447 

571 

224 

411 

535 

1,205 
126 
100 

84.2 
8.8 
7.0 

1,431 

1,879 
666 
630 

59.1 
20.9 
20.0 
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RECAPITULATION-TOTAL  CIVIL  AND  CRIMINAL  ASSIGNMENTS 


Criminal  Civil  Total  Percent 


Judge  Allen  E.  Barrow 1,205  1,879  3,084  66.99 

Judge  Luther  Bohanon 126  666  792  17.15 

Judge  Fred  Daugherty 100  630  730  15,  8d 

Total 1,431  3,175  4,606  100.00 

NOTES 

In  case  assignments  as  reflected  above  and  as  reflected  by  ttie  enclosed  order,  Judge  Barrow  handles  all  grand  juries; 
and  in  addition  practically  all  arraignments;  all  administrative  functions;  naturalization  proceedings;  banl<ruptcy  matters; 
including,  but  not  limited  to  chapter  X  and  XI  proceedings;  and  the  majority  of  all  criminal  motions. 

For  your  information  the  calendar  year  closed  with  the  filing  of  466  civil  cases  and  204  criminal  cases,  for  a  total  filing 
of  670  cases,  which  shows  the  continued  steady  growth  in  this  district. 

Senator  Btjrdick.  Senator  Bartlett  has  asked  that  a  letter  be  mtro- 
duced  into  this  record  this  morning,  and  I  now  enter  that  letter  with- 
out objection. 

United  States  Senate, 
Committee  on  Interior  and  Insular  Affairs, 

Washington,  D.C.,  Felrnary  26,  1973. 

Hon  QUENTIN  N.  BURDICK, 

U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Burdick  :  Tbank  you  for  the  invitation  to  appear  before  your 
Subcommittee  and  testify  concerning  the  proposed  new  judgeship  for  the  North- 
ern District  of  Olilahoma.  I  regret  that  I  shall  be  unable  to  appear,  but  I  would 
request  that  this  letter  be  introduced  into  the  Record. 

I  will  not  go  into  all  of  the  statistics  concerning  the  need  for  the  judgeship 
as  Chief  Judge  Allan  Barrow  will  furnish  the  information.  Also,  I  am  sure  the 
Committee  is  aware  of  the  Judicial  Council's  recommendation  of  the  judgeship 
for  this  District. 

In  addition  to  Judge  Barrow,  I  have  discussed  this  recommendation  with  other 
knowledgeable  persons  in  Oklahoma.  Their  considered  opinion  is  that  the  North- 
ern District  most  urgently  needs  an  additional  full-time  judge.  The  caseload  far 
exceeds  the  capacity  of  the  present  judges. 

With  their  recommendations  in  mind  and  firmly  believing  in  a  swift  judicial 
system,  I  strongly  urge  the  Committee  to  approve  an  additional  judge  for  the 
Northern  District  of  Oklahoma. 
Sincerely, 

Dewey  F.  Bartlett, 
U.S.  Senate,  Oklahoma. 
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Senator  Burdick.  In  reviewing  the  statistics  relating  to  the 
Northern  District  of  Oklahoma,  it  appears  that  in  4  of  the  last  5 
years,  with  1969  the  only  exception,  the  cases  filed  are  too  much 
work  for  one  judge  and  not  enough  for  two  judges.  In  the  Eastern 
District  of  Oklahoma,  the  total  cases  filed,  which  were  344  in  1972, 
are  less  than  the  national  average  of  363  per  judge. 

In  the  Western  District  of  Oklahoma,  the  total  filings  in  1972 
were  567,  which  is  less  than  an  average  workload  for  two  judges. 

Looking  at  the  State  as  a  whole,  the  total  filings  in  1972  were  as 
follows:  Northern  district,  636;  eastern  district,  344;  western  dis- 
trict, 1167;  for  a  total  of  2,147  cases. 

The  total  of  2,147  cases  is  roughly  equivalent  to  the  caseload  for  a 
bench  of  five  judges.  At  the  present  time,  Congress  has  authorized  a 
total  of  six  judges  for  all  Districts  in  Oklahoma,  five  of  whom  are 
fully  active  judges.  The  recommendation  of  the  Judicial  Conference, 
as  I  understand  it,  is  that  Congress  now  create  a  seventh  judge  to 
handle  this  caseload. 

It  seems  to  me  that,  rather  than  creating  yet  a  seventh  judge,  a  so- 
lution to  the  caseload  problem  in  Oklahoma,  rests  in  the  effective  de- 
ployment of  existing  acting  judges.  This  deployment  could  be  ac- 
complished in  part  by  consolidation  of  the  northern  and  eastern 
districts  into  a  new  and  expanded  eastern  district.  If  this  is  not  feasi- 
ble, then  it  seems  to  me  that  the  average  workload  problem  in  Okla- 
homa could  be  solved  by  the  Chief  Judge  of  the  Tenth  Circuit  exer- 
cising statutory  powers  to  make  interdistrict  assignments  of  the 
judges  in  these  three  districts. 

Perhaps  the  solution  will  be  for  Congress  to  realine  the  districts 
and  apportion  three  judges  to  the  western  district  and  three  to  a 
new  eastern  district.  Still  a  third  possibility  is  that  of  making  the 
whole  State  one  district,  with  designated  official  duty  stations  for 
•each  judge. 

In  fact,  some  of  these  alternatives  were  recommended  by  the  Butz- 
ner  subcommittee,  but  apparently  rejected  by  the  Judicial  Confer- 
ence itself.  It  appears  that  the  Oklahoma  problem  will  have  to  be 
given  additional  consideration  by  the  subcommittee,  when  represent- 
atives are  available  from  the  Tenth  Circuit  or  from  the  Judicial 
Conference. 

I  am  going  to  order  a  few  minutes'  recess,  until  the  sound  of  the 
gavel.  All  Administrative  Office  and  Committee  exhibits  for  Okla- 
homa Avill  now  be  made  a  part  of  this  record. 

[Brief  recess.] 
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Oklahoma,  Northern 
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Senator  Burdick.  Senator  Brock  of  Tennessee. 
Good  to  see  you  in  the  committee,  Senator. 

STATEMENT  OF  HON.  BILL  BROCK,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  TENNESSEE 

Senator  Brock.  Good  morning,  Mr.  Chairman. 

I  have  no  formal  statement.  I  just  wanted  to  take  the  privilege  of 
introducing  a  constituent,  Judge  Frank  Wilson,  of  Chattanooga  and 
Knoxville. 

Judge  Wilson  is  testifying  on  a  matter  before  the  committee  and 
I  will  say  very  simply  that,  on  the  basis  of  what  I  have  heard,  I 
very  actively  support  the  gist  of  his  remarks.  But  I  simply  want  to 
present  him  to  you  and  tell  you  that  he  is  one  of  the  most  distin- 
guished jurors  I  have  known  and  a  man  of  great  ability  and  integ- 
rity. I  commend  him  to  you. 

Senator  Burdick.  Thank  you,  Senator. 

Welcome  to  the  committee.  Judge  Wilson.  I  have  your  prepared 
statement,  and  I  will  now  i)lace  it  in  the  record.  You  may  present 
your  case  in  any  manner  you  wish,  summarizing  or  relying  upon 
that  prepared  statement  if  that  is  convenient.  Just  tell  us  why  you 
need  another  judge. 

[The  prepared  statement  follows :] 

Prfpared  Statement  of  Frank  W.  Wilson,  Chief  Judge,  U.S.  District 
Court  for  the  Eastern  District  of  Tennessee 

My  name  is  Frank  W.  Wilson.  I  am  presently  serving  my  twelfth  year  as  a 
United  States  District  Judge  for  the  Eastern  District  of  Tennessee.  I  have 
been  Chief  Judge  of  the  District  since  1970. 

The  United  States  District  Court  for  the  Eastern  District  of  Tennessee  pres- 
ently has  a  complement  of  three  judges— Judge  Robert  L.  Taylor,  Judge 
Charles  G.  Neese,  and  myself.  Our  District  is  comprised  of  41  counties  located 
in  the  eastern  portion  of  the  State  of  Tennes.see  and  having  a  population, 
according  to  the  1970  Census,  of  1,623,441  persons.  The  District  is  presently 
comprised  of  four  divisions,  with  court  being  held  at  Winchester,  Chattanooga, 
Knoxville,  and  Greeneville.  Judge  Xeese  resides  at  Greeneville  and  presides 
over  that  court  and  over  the  court  at  Winchester.  Judge  Taylor  presides  over 
the  court  at  Knoxville,  and  I  preside  over  the  court  at  Chattanooga. 

Although  the  Eastern  District  of  Tennessee  has  been  able  to  maintain  one  of 
the  more  current  dockets  in  the  Nation,  for  a  number  of  years  we  have  been 
confronted  with  one  of  the  heavier  caseloads  and  one  of  the  heavier  trial  loads 
in  the  Nation.  The  nature  of  our  caseload,  as  reflected  in  the  Annual  Report  of 
the  Director  of  the  Administrative  Office  of  the  United  States  Courts,  is  as  fol- 
lows : 


Weighted  caseload  Rank  in  the 

Fiscal  year  per  judge  Nation 


1966-67 345  o 

1957-68 :::::::::::::::::::::::::::::::::::::::::::  375  7 

1968-69 392  4 

1969-70 392  5 

]lf,]i :::::::::::::::::::::::::::::::::::::  431  5 

1971-72 __._  378  30 
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Oar  filings  for  the  same  period  have  been  as  follows: 


Fiscal  year 

Civil  filings  per 
judge 

Cri 

minal  fil 

ngs  per 
judge 

1965-67                                          

258 

89 

1967-68.                      .       -- 

266 

89 

1968-59                                            

317 

95 

1969-70  .  .                          

288 

122 

1970-71 - - 

_ 349 

90 

1971-72                                            --- 

302 

89 

In  addition  to  our  heavy  filings  and  heavy  caseloads,  the  Eastern  District  of 
Tennessee  is  a  litigious  district  and  we  have  experienced  one  of  the  highest 
trial  loads  in  the  Nation.  During  the  past  several  years  the  three  judges  of  the 
District  have  conducted  the  following  number  of  trials. 

Number 

Fiscal  vear:  ''''°'* 

1968-69 221 

1989-70 250 

1970-71 275 

1971-72 226 

With  the  passage  of  the  United  States  Magistrates  Act  (P.L.  90-578)  in 
1968,  the  Eastern  District  of  Tennessee  was  authorized  to  appoint  six  part- 
time  magistrates,  ranging  in  salary  between  $422.00  and  $7,912.00.  Because  of 
the  limitations  imposed  upon  the  use  of  part-time  magistrates,  our  use  of  mag- 
istrates has  not  been  as  effective  as  it  might  have  been  had  we  been  assigned 
one  or  more  full-time  magistrates.  We  have  recently  been  authorized  to  appoint 
one  full-time  magistrate  and  are  awaiting  the  funding  of  the  position.  The 
authorization  and  appointment  of  two  full-time  magistrates  within  the  District 
would  no  doubt  substantially  increase  the  efliciency  of  the  present  judicial  per- 
sonnel in  the  District. 

In  the  event  of  the  authorization  of  an  additional  judgeship  for  the  Eastern 
District  of  Tennessee,  no  additional  courtroom  or  office  facilities  would  be 
needed  in  the  immediate  future.  At  the  present  time  office  facilities  and  a 
courtroom  exist  at  Winchester,  Tennessee,  which  could  be  used  to  accommo- 
date an  additional  judgeship.  The  Winchester,  Tennessee  Federal  Court  facility 
was  constructed  in  1064.  No  judge  is  stationed  at  Winchester  and  these  quar- 
ters are  utilized  only  during  sessions  of  the  court  held  in  that  division.  The 
caseload  within  the  Winchester  Division,  however,  is  quite  light.  Eventually  it 
would  be  more  efficient  to  station  any  additional  judge  either  at  Chattanooga 
or  Knoxville,  but  this  would  require  the  building  of  an  additional  courtroom 
and  quarters  at  those  locations,  as  they  presently  have  only  one  courtroom 
each  and  only  one  court  chambers.  It  is  contemplated  that  any  judge  resident 
at  the  Winchester  Division  would  be  assigned  such  cases  as  could  be  properly 
transferred  to  that  division  and  would  be  available  for  visiting  assignments  in 
Chattanooga  and  Knoxville.  In  addition,  it  is  contemplated  that  he  would  be 
assigned  to  the  Cookeville,  Tennessee  docket  of  the  Middle  District  of  Tennes- 
see, a  need  presently  existing  at  that  station.  This  matter  has  been  discussed 
and  agreed  upon  with  the  Chief  Judge  of  the  Middle  District  of  Tennessee  and 
the  Chief  Judge  of  the  Circuit. 

In  recent  years  the  judges  of  the  Eastern  District  of  Tennessee  have  taken 
only  limited  judicial  assignments  out  of  the  Eastern  District  of  Tennessee.  For 
the  past  three  years  I  have  accepted  a  one-week  assignment  during  each  year 
to  the  Sixth  Circuit  Court  of  Appeals.  During  the  same  period  Judge  Neese 
has  accepted  a  total  of  three  weeks  assignment  in  the  Western  District  of  Ten- 
nessee and  one  week  in  tlie  Western  District  of  Kentucky.  In  1972  Judge 
Taylor  was  designated  by  the  Chief  Justice  to  try  a  case  involving  a  United 
States  Circuit  Court  Judge  in  the  Northern  Division  of  Illinois  and  in  recent 
months  has  been  required  to  spend  substantial  time  upon  that  assignment, 
including  the  past  seven  weeks  spent  in  Chicago  in  the  trial  of  the  case. 
During  the  past  two  laonths  visiting  judges  have  been  assigned  to  the  court  at 
Knoxville  to  cover   Judge  Taylor's  trial  docket  during  his   absence  from  the 
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District.  Otlier  than  these  recent  visiting  assignments,  the  Eastern  District  of 
Tennessee  has  received  only  ten  days  of  visiting  judicial  assignments  of  which 
I  am  aware  in  the  past  three  years. 

As  reflected  in  the  caseload  statistics  submitted  above,  the  caseload  of  the 
Eastern  District  of  Tennessee  improved  during  Fiscal  1972.  However,  when  the 
filings,  caseload  and  trial  load  are  viewed  over  a  period  of  years,  it  is  appar- 
ent that  the  District  has  become  one  of  the  heavier  judicial  workloads  in  the 
Nation.  Maintaining  a  reasonably  current  docket  has  required  exceedingly  long 
hours  and  has  cast  a  judicial  workload  upon  the  present  judges  that  they  will 
not  likely  be  able  to  maintain  during  the  next  quadrennium. 

STATEMENT  OF  HON.  PRANK  W.  WILSON,  CHIEF  JUDGE  OF  THE 
EASTERN  DISTRICT  OF  TENNESSEE  (CHATTANOOGA) 

Judge  Wilson.  I  first  want  to  express  my  appreciation  to  Senator 
Brock  for  being  here  this  morning.  I  wasn't  aware  I  was  going  to 
have  the  privilege  of  being  introduced  by  him.  He  is  a  man  of  great 
distinction. 

And  if  you  haven't  become  acquainted  with  his  father,  I  would 
hope  you  might  have  that  privilege,  too,  some  day,  because  I  think 
the  Avorld  of  Senator  Brock's  father.  He  has  been  extremely  helpful 
to  me  in  many  respects,  particularly  in  connection  with  our  school 
desegregation  problems. 

I  am  presently  serving  my  12th  year  as  a  U.S.  District  Judge  for 
the  Eastern  District  of  Tennessee.  I  have  been  chief  judge  of  the 
district  for  the  past  3  years. 

The  U.S.  District  Court  for  the  Eastern  District  of  Tennessee 
presently  has  a  complement  of  three  judges — Judge  Robert  L.  Tay- 
lor, Judge  Charles  G.  Neese,  and  myself. 

Although  our  territory  consists  of  approximately  the  eastern  one- 
third  of  the  State,  actually  the  concentration  of  population  is  47 
percent  of  the  population  of  the  State  in  our  district.  According  to 
the  1970  census,  my  recollection  is  we  have  a  population  of  about 
1,623,-141  people  in  the  Eastern  District  of  Tennessee. 

The  district  is  presently  comprised  of  four  divisions,  with  court 
being  held  at  Winchester,  Chattanooga,  Knoxville,  and  Greeneville. 
Judge  Neese  resides  at  Greeneville  and  presides  over  that  court  and 
over  the  court  at  Winchester.  Judge  Taylor  presides  over  the  court 
at  Knoxville  and  I  preside  over  the  court  at  Chattanooga. 

Although  the  Eastern  District  of  Tennessee  has  been  able  to  main- 
tain one  of  the  more  current  dockets  in  the  Nation,  for  a  number  of 
3^ears  we  have  been  confronted  with  one  of  the  heavier  caseloads  and 
one  of  tlie  heavier  trial-loads  in  the  Nation.  The  nature  of  our  case- 
load is  in  the  statistics  which  I  understand  are  before  the  committee, 
but,  briefly,  those  statistics  reflect  that  for  the  past  6  years  we  have 
been  in  the  top  10  districts  in  the  Nation  in  terms  of  weighted  case- 
load, until  1972. 

In  1972,  our  caseload  dropped  down  to  378  per  judge,  which  was 
30th  in  the  Nation. 

But  since  I  have  been  on  the  court,  1961  to  date,  we  have  had  be- 
tween the  third  and  tenth  heaviest  caseload  in  the  Nation,  in  terms 
of  weighted  caseload. 

During  that  period  of  time,  the  civil  filings  have  increased  over 
the  years  to — well,  our  civil  filings  of  6  years  ago  were  258;  they  got 
up  in  1971  to  349 ;  last  year  they  dropped  down  some,  to  302  cases. 
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Our  criminal  filings  are  right  up  around  90  cases  a  year.  Our 
criminal  filings,  quite  frankly,  have  dropped  off  somewhat  in  the 
past  10  years,  due  to  the  fact  that  the  Internal  Revenue  cases,  the 
"jNIoonshine"  cases,  have  dropped  off  rather  substantially  and  that 
has  reduced  the  number  of  criminal  cases  today  from  what  it  was  10 
years  ago, 

Xow,  in  addition  to  having  tliese  heavy  filings  and  heavy  case- 
loads, tlie  Eastern  Disti'ict  of  Tennessee  is  a  litigious  district,  for 
reasons,  which  I  cannot  be  sure  of.  But  we  have  experienced  one  of 
the  highest  trial-loads  in  the  Nation. 

For  se^•eral  years,  we  were  trying — the  three  judges  in  the  Eastern 
District  of  Tennessee — were  trying  approximately  one-fourth  or 
one-fifth  of  all  of  the  trials  conducted  in  the  sixth  circuit,  which  has 
nine  districts. 

Our  trial  caseload  has  ranged  between  220  and  250  trials  per  year. 
That  trial  caseload  is  divided  between  Knoxville  and  Chattanooga 
and  Greeneville  and  Winchester.  The  bulk  of  it  is  in  Knoxville  and 
Cliattanooga.  Greenville  and  "Winchester  have  a  somewhat  lighter 
load,  which  Judge  Neese  handles. 

With  the  passage  of  the  U.S.  Magistrates  Act,  we  were  authorized 
to  appoint  six  magistrates,  part-time  magistrates,  with  salaries  rang- 
ing between  approximately  $400  and  $7900.  The  magistrate  of  Chat- 
tanooo-a  was  a  $7,900  position.  The  others  ranged  between  $400  and 
$7,900. 

Because  of  the  limitations  imposed  upon  the  use  of  part-time  mag- 
istrates, our  use  of  magistrates,  quite  frankly,  has  not  been  as  effec- 
tive as  it  might  have  been  if  we  had  been  assigned  one  or  more  full- 
time  magistrates.  We  are  unable  to  use  magistrates,  for  example,  in 
much  of  our  civil  w^ork  because  of  their  practicing  in  our  courts. 

i\Iy  former  law  clerk  is  my  magistrate,  an  excellent  magistrate, 
but  I  have  had  two  problems.  One  is  the  fact  that  as  a  part-time 
magistrate  I  have  been  unable  to  use  him,  for  example,  in  any  dis- 
covery work;  I  have  been  unable  to  use  him  in  various  respects  in 
which  he  otherwise  could  have  been  used. 

As  I  say,  we  have  now  been  authorized  a  full-time  magistrate,  but 
that  position  has  not  yet  been  funded.  We  anticipate  that  it  w411  be 
funded  in  July  of  tliis  year  and,  if  so,  we  expect  to  appoint  a  full- 
time  magistrate  and  to  use  a  full-time  magistrate.  As  a  matter  of 
fact,  I  am  of  the  o])inion  we  could  use  two  full-time  magistrates, 
one  at  Knoxville  and  one  at  Chattanooga.  But  I  am  also  advised  by 
the  Administrative  Office  that,  according  to  the  present  standards, 
they  doubt  whether  our  caseload  would  justify  the  appointment  of 
two  full-time  magistrates. 

In  the  event  of  the  authorization  of  an  additional  judgeship  for 
the  Eastern  District  of  Tennessee,  no  additional  courtroom  or  court 
facilities  would  be  needed  in  the  immediate  future.  I  emphasize  the 
immediate  future.  At  the  present  time,  we  do  liave  a  courtroom  and 
court  facilities  at  Winchester,  Tenn.,  which  are  utilized  only  at  such 
time  as  Judge  Xeese  is  there  holding  court  during  the  year  when  he 
is  visiting  there. 

In  other  words,  no  judge  is  stationed  at  the  Winchester  County 
seat.  That  courthouse  was  built,  I  believe,  in  1964,  and  I  understand 
that  it  is  quite  adequate  for  housing,  or  accommodating,  a  judge. 

93-123—73 29 
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The  caseload,  however,  at  the  Winchester  Division,  is  not  such  as 
woiikl  justify  the  stationing  of  a  judge  there  permanently,  in  my 
opinion.  The  caseload  there  is  quite  lig-Iit.  That  caseload  is  normally 
handled  in  about  eight  weeks  during  the  period  of  a  year. 

Eventually,  it  would  be  more  efficient  to  station  any  additional 
judge  either  at  Chattanooga  or  at  Knoxville,  but  this  would  require 
an  additional  courtroom  and  additional  courtroom  facilities.  We 
only  have  one  courtroom  and  provision  for  one  court  chamber  at 
Chattanooga,  and  the  same  is  true  of  Knoxville. 

Accordingly,  I  would  contemplate  that  if  Ave  were  assigned  an 
additional  judge,  he  would  be  quartered  at  Winchester,  at  least  for 
the  initial  assignment,  and  tliat  we  would  transfer  to  Winchester  all 
cases  which  properly  could  be  transferred  there. 

For  example,  our  habeas  corpus  petitions,  I  think,  might  well  be 
assigned  to  that  station.  Perhaps  some,  if  not  most,  of  our  Social 
Security  reviews.  Likewise,  it  is  contemplated  that  any  additional 
judge  would  be  assigned  the  Cooke ville.  Tenn.,  docket,  which  is 
part  of  the  IMiddle  District  of  Tennessee.  They  have  quite  a  backlog 
there  in  the  Middle  District  of  Tennessee. 

I  have  consulted  with  the  chief  judge  of  that  district  and  with  the 
chief  judge  of  the  circuit,  and  it  was  the  consensus  of  our  discussion 
that  if  we  were  assigned  an  additional  judge  in  the  Eastern  District 
of  Tennessee,  at  least  for  a  time  he  would  be  assigned  the  Cooke- 
ville,  Tenn.,  docket,  which  is  part  of  the  ^Middle  District  of  Tennes- 
see. 

In  recent  years,  the  judges  of  the  Eastern  District  of  Tennessee 
have  taken  only  limitecl  judicial  assignments  out  of  the  eastern  dis- 
trict. For  the  past  3  j'ears,  I  believe  it  is,  I  have  accepted  assign- 
ments from  the  Court  of  Appeals  for  the  Sixth  Circuit  for  1  week 
during  the  year.  During  the  same  period  of  time,  Judge  Xoese  has 
accepted  assignments  in,  I  believe,  Kentuck}'  and  in  west  Tennessee, 
and  then  3  or  4  years  back  he  accepted  an  assignment  up  in  ]Michi- 
gan  that  required  his  being  out  of  the  district  for  3  or  4  weeks. 

During  the  past  3'ear,  Judge  Taylor  was  assigned  by  the  Chief 
Justice  to  the  Circuit  Court  in  Chicago,  and  he  has  been  out  of  the 
district  on  several  occasions  for  that  purpose.  As  a  matter  of  fact,  he 
has  been  in  Chicago  for  the  past  2  months,  and  has  just  now 
returned  to  our  district. 

During  the  past  2  months,  visiting  judges  have  been  assigned  to 
the  court  at  Knoxville  to  cover  Judge  Taylor's  trial  docket  during  his 
absence  from  the  district.  Other  than  these  recent  visiting  assign- 
ments, I  am  only  aware  of  our  receiving  about  10  daj-s — the  record 
may  reflect  there  were  more  than  that — in  the  past  3  years  of  visit- 
ing judges. 

Judge  Fox  came  down  from  IVIichigan  and  visited  in  our  district, 
I  believe,  for  2  weeks.  Judge  Kalbfleisch  from  Cleveland,  Ohio,  came 
dow^n  and  was  to  visit  for  a  period  of  2  weeks,  but  he  had  to  go 
back  sooner  than  that  and  I  just  don't  recall  how  many  days  he  was 
actually  there.  But  those  were  the  only  assigimients  visiting  in  our 
district  that  I  am  aware  of. 

That,  Senator,  completes  my  statement,  subject  to  your  questions. 

Senator  Burdick.  Thank  you.  Judge,  we  will  give  you  a  slight 
cross  examination  now,  if  you  don't  mind. 
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Judge,  tlie  filings  in  j'our  district  declined  by  140  cases  in  fiscal 
1972,  There  were  46  fewer  motor  vehicle  diversity  cases  and  40  fewer 
prisoner  petitions.  Do  yon  think  this  has  started  some  kind  of  a 
trend  ? 

Judge  WiLsox.  I  think  the  prisoner  petitions  will  gradually 
decline,  j'es.  I  do  not  think  that  the  decline  in  diversity  cases  is  any 
kind  of  a  permanent  decline.  I  don't  know  why  it  has  declined.  I 
know  that  in  some  instances  it  declined  because  of  the  awareness  of 
the  bar  of  our  problems  in  trying  to  handle  the  docket.  I  know  that 
is  true  in  Chattanooga.  I3nt  many  attorneys  advise  me  they  withheld 
filing  in  the  Federal  court  because  they  were  aware  of  our  docket 
problem.  Wlietlier  that  is  a  permanent  decline,  I  don't  know.  I  think 
the  declining  of  prisoner  petitions,  however,  does  reflect  a  trend. 

Senator  Burdick.  Do  you  use  your  part-time  magistrate  for  pris- 
oner petitions? 

Judge  Wilson.  Yes,  sir,  I  do.  My  problem,  quite  frankly,  in  the 
last  year  has  been  that  my  part-time  magistrate  in  Chattanooga, 
who  is  an  extremely  able  fellow,  has  developed  a  very  large  private 
practice  and  I  have  been  having  difficulty  getting  his  attention  at  all 
times  as  quickly  as  I  need  it. 

Senator  Burdick.  When  you  appoint  the  neAv  full-time  magistrate 
with  the  new  salary,  you  probably  Avill  get  some  work  out  of  him. 

Judge  WiLSOX.  He  would  not  accept  that  position,  but  that  posi- 
tion will  be  stationed  in  Knoxville,  at  any  rate,  under  Judge  Tay- 
lor's position. 

Senator  Burdick.  I  suppose  it  is  the  plan  to  use  the  magistrate 
for  all  prisoner  petitions  ? 

Judge  WiLSOX.  Yes,  we  plan  to  use  the  full-time  magistrate  in  all 
divisions.  We  plan  to  use  him  to  do  all  of  the  pretrial  work.  We 
would  plan  to  use  him  to  do  at  least  part  of  the  habeas  corpus  and 
2255  petitions.  We  possibly  would  be  able  to  use  him  on  some  of  the 
social  security  cases. 

Senator  Burdick.  We  have  had  testimony  before  the  committee 
that  approximately  95  percent  of  the  prisoner  petitions  are  generally 
without  merit  and  that  they  can  be  handled,  except  for  the  final 
order,  by  the  magistrates. 

Judge  Wilson.  I  refer  all  of  mine  to  my  magistrate  and  he  makes 
a  recommendation.  Then  I  make  all  of  the  decisions,  of  course,  and 
prepare  all  of  the  final  orders  and  opinions. 

Senator  Burdick.  If  either  Congress  or  the  Tennessee  Legislature 
were  to  pass  a  no-fault  auto  insurance  bill,  would  that  have  a  large 
effect  on  the  248  motor  vehicle  cases  ? 

Judge  Wilson.  Senator,  I  do  not  know.  I  think  it  would  depend 
on  what  type  of  legislation  is  passed.  There  is  a  recommendation 
before  the  Tennessee  Legislature  now  for  limited  no-fault.  Whether 
that  will  pass  or  not,  I  have  no  idea,  and  as  to  what  effect  it  would 
have,  I  just  would  not  feel  qualified  to  answer. 

My  impression  is  that  the  present  proposal  would  apply  princi- 
pally to  small  claims  and,  if  it  does,  it  would  have  no  significant 
effect  upon  the  claims  that  are  filed  in  the  Federal  court  because  of 
the  jurisdictional  requirement. 

Senator  Bltidick.  The  staff  tells  me  that  in  Massachusetts  the 
caseload  has  gone  down  quite  a  bit  after  passing  the  no-fault. 
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Of  course,  I  think  you  are  right,  it  depends  upon  the  type  of  leg- 
islation you  get. 

Judge'  WiLsox.  The  bill  that  has  been  proposed  in  Tennessee,  as  I 
luiderstand  it,  just  from  reading  the  newspaper,  would  require  that 
there  be  a  minimum  of  $1,000  in  medical  and  hospital  expense  before 
there  could  be  other  types  of  claims  made.  That  might  help  us  some. 
We  do  get  diversity  cases  filed  that  should  never  have  been  filed  in 
the  Federal  courts  because  of  the  small  amount  involved,  as  it  ulti- 
mately turns  out. 

Senator  Burdick.  You  said  that  your  magistrates  are  all  part-time 
positions  and  that  they  have  been  assigned  regular  work  in  civil  liti- 
gation. They  appear  to  be  doing  little  more  than  the  old  IT.S.  Com- 
missioners clid.  We  have  received  testimony  from  20  chief  judges  so 
far  to  the  effect  that  full-time  magistrates  are  able  to  give  them  a 
lot  of  help.  And  I  think  when  j^ou  get  the  full-time  magistrate  that 
you  referred  to  .  .  .  do  you  plan  to  give  more  civil  case  work  to  your 
magistrate? 

Judge  Wilson.  Yes.  We  would  assign  him  all  discovery  motions. 
We  would  assign  him,  or  propose  to  assign  him.  I  presume,  all  of  the 
social  security  appeals  for  his  review,  ^^liether  there  would  be  other 
civil  matters  he  could  give  assistance  on,  not  having  had  experience 
with  woi-king  with  a  full-time  magistrate,  I  just  do  not  know,  Sena- 
tor. 

Senator  Bt-RmcK.  Because  you  have  had  little  or  no  backlog  in 
your  district,  the  judges  in  your  district  have  given  quite  a  bit  of 
time  to  other  districts  and  to  the  Sixth  Circuit  in  the  past  5  years. 
Did  your  testimony  consider  that  full  5-year  period  when  you  spoke 
of  judges  going  to  other  districts? 

Judge  WiLSOX.  AVell,  Senator,  I  have  not  accepted  an  assignment 
outside  of  the  circuit  in  that  5-year  period. 

Now,  quite  frankly,  I  was  assigned  in  1964  to  try  a  case  in  the 
jMiddle  District  of  Tennessee  involving  Mr.  James  Hoffa,  and  that 
case  has  taken  a  tremendous  amount  of  my  time  over  the  period  of 
the  past  8  years.  But  I  have  not  accepted  assignments  outside  of 
the  district  "for  the  past  5  years  other  than  to  accept  this  assignment 
to  the  Court  of  Appeals,  1  week  a  year,  wliich  I  do  accept  because  of 
the  experience  involved  in  that  type  of  work. 

Now,  Judge  Neese  has  accepted  assignments  and  Judge  Taylor 
accepted  an  assignment  about  5  years  ago  to  New  York  for  a  period 
of  1  month. 

Senator  Burdick.  I  think  the  staff  has  a  few  questions. 

Mr.  Westphal.  Judge,  the  Administrative  Office  keeps  a  log  of 
the  number  of  trial  days,  and  the  number  of  trials  held,  in  each  dis- 
trict. You  mentioned  that  the  bar  in  your  district  seemed  to  be  quite 
litigious.  1  notice,  by  looking  at  the  figures,  that  in  1972,  your  three 
judges,  each  of  you,  averaged  75  trials  per  judge.  The  amount  of 
time  per  judge,  or  trial  daj^s  per  judge,  for  those  75  trials  came  to 
100  days,  which  is  a  little  bit  over  1  day  per  trial. 

Judge  Wilson.  INIr.  AVestphal,  I  am  not  aware  of  those  statistics. 
I  feel  quite  certain  in  1972  that  I  sat  on  the  bench  mj^elf  for  moie 
than  100  days.  I  am  quite  certain  I  did.  I  don't  know  what  the  sta- 
tistics may  reflect  in  that  regard. 
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Mr.  "Wkstpital.  This  would  be  an  average  for  the  throe  judges  in 
your  district.  I  don't  have  any  figures  for  each  individual  judge,  of 
course.  In  addition  to  that,  the  Administrative  Office  keeps  tiack  of 
other  court  time  as  it  is  reported  from  each  district,  for  so-called 
nonti-ial  activities,  arraignments,  sentencing,  formal  pretrial  confer- 
ences held  in  the  courtroom,  motions,  things  of  that  kind. 

Accordijig  to  the  figures,  such  work  consumes  an  average  of  18 
days  per  judge  for  the  judges  in  your  district,  and  I  think  those  are 
cumidative  figures,  which  means  then  that  statistically  the  judges  in 
your  district  spent  an  average  of  118  days  on  the  bench  out  of  a  pos- 
sible 220  working  days  in  tlie  year.  That  would  leave  roughly  102 
days  for  chambers  work  and  travel  and  committee  work  and  things 
of  that  kind. 

Given  the  type  of  litigation  in  your  district,  not  all  of  these  trials 
are  tried  to  their  conclusion,  are  they? 

Judge  Wilson.  Not  all  are. 

Mr.  Westpiial.  What  percentage,  would  you  say,  of  your  trials 
are? 

Judge  Wilson.  Well,  I  would  say  that  95  percent  of  all  criminal 
cases,  of  course,  are  tried  to  a  conclusion.  I  would  say  that  of  the 
civil  cases,  just  from  my  own  experience,  that  80  percent  of  the  civil 
cases  are  tried  to  a  conclusion.  We  only  have  settlements  in  not  more 
than,  I  would  say,  20  percent  of  the  cases.  I  doubt  very  seriously  if, 
in  my  division,  it  would  run  that  high  after  the  trial  has  com- 
menced. 

Last  year  I  spent  approximately  150  days  on  the  bench.  Of  course, 
we  have  a  problem  in  trying  to  divide  the  load.  That  would  be  true 
with  three  judges,  four  judges,  efficiently  using  our  judges,  because 
of  our  stations  and  the  geography  of  the  district.  But  we  try  to 
divided  the  load  among  the  three  judges  as  equally  as  we  can. 

Mr.  Westpiial.  Now,  as  I  understand  your  testimony,  the  only 
place  wliere  a  fourth  judge  could  conveniently  have  his  chambers 
would  be  at  Winchester  ? 

Judge  Wilson.  Yes,  sir. 

INIr.  Westpiial.  ^Vhich  is  only  about  50  miles  from  Chattaonooga. 
And  yet  you  concede  that  the  caseload  at  Winchester  is  not  enough 
to  justify  a  full-time  judge  there  and  he  Avould  have  to  hold  court  in 
either  Chattanooga  or  Knoxville,  where  you  just  don't  have  another 
courtroom  available  for  him. 

You  also  mentioned  the  possibility  that  a  fourth  judge,  if  created, 
would  be  able,  by  assignment,  to  hold  court  at  Cookeville. 

Judge  Wilson.  Yes,  sir. 

Mr.  Westpiial.  What  kind  of  facilities  do  they  have  at  Cooke- 
ville? 

Judge  Wilson.  I  have  never  been  there,  ]Mr.  Westpiial,  but  I 
understand  they  have  adequate  facilities.  That  is  a  visiting  station. 
The  judges  are  resident  in  Nashville  for  that  district,  and  they  go  to 
Cookeville  twice  a  year,  as  I  understand,  somewhat  similar  to  the 
manner  in  which  we  handled  the  AVinchester  docket  heretofore. 

]\Ir.  Westpiial.  Frankly,  the  experience  around  the  country  indi- 
cates that  where  you  have  a  judge  who  is  assigned,  either  by  statute 
or  by  understanding,  to  work  in  more  than  one  district,  it  hasn't 
been  too  successful.  The  judge  sooner  or  later  develops  a  preference 
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for  one  courthouse  over  another,  which  may  or  may  not  be  close  to 
his  pL^co  of  residence,  or  his  official  station.  Generally,  it  has  not  been 
a  very  efficient  way  of  handling  judge  power. 

Do  you  think  that  that  might  be  the  experience  which  we  would 
have  in  creating  a  fourth  judge  in  your  district,  expecting  that  he 
would  keep  himself  busy  part  of  the  time  by  serving  the  middle  dis- 
trict in  Cookeville  ? 

Judge  Wilson.  Quite  frankly,  Mr.  Westphal,  I  think  that  is  a 
very  accurate  analysis  of  the  situation.  I  would  not  anticipate  any 
additional  judge  would  permanently  take  this  type  of  assignment  or 
be  given  this  type  of  assignment.  Our  problem,  of  course,  is  trying 
to  use  judge  power  efficiently.  If  we  had  an  additional  courtroom  at 
Knoxville  or  an  additional  courtroom  at  Chattanooga,  either  one  of 
those  places,  we  would  use  a  judge  much  more  efficiently. 

The  most  logical  method  of  approaching  the  problem,  as  far  as  I 
am  concerned,  would  be  for  us  to  build  the  courtroom  first  and  then 
apply  for  the  additional  judgeship.  But  I  have  been  advised  that 
thei-e  would  be  no  possibility  of  our  getting  the  additional  facilities 
until  or  unless  we  get  an  additional  judge.  It  is  just  a  problem  of 
which  comes  first,  the  hen  or  the  e^g. 

Mr.  Westphal.  It  sounds  like  a  stalemate  there. 

Judge  AViLSON.  Yes,  sir.  I  realize  that  stationing  a  judge  at  Win- 
chester is  not  the  most  efficient  use  of  judge  power. 

INIr.  Westphal.  As  a  matter  of  fact,  there  might  be  some  basis  for 
even  pretermitting  the  term  of  court  at  Winchester,  since  it  is  so 
close  to  Cliattanooga.  Isn't  that  a  j^ossibility  ? 

Judge  WiLSOx.  Well,  I  think  that  is  a  possibility,  yes.  That  court- 
house was  built  there  in  1964  and  wasn't  built  at  the  request  of  the 
judiciary  or  of  the  Judicial  Conference  of  the  United  States.  But  it 
is  there  and  the  litigants,  the  attorneys,  and  the  i-epresentatives  from 
that  district,  of  course,  expect  that  we  hold  court  there  and  we  do 
hold  court  there. 

Mr.  Westphal.  "\Aliat  were  the  circumstances  that  prompted  it 
being  built  in  1964? 

Judge  Wilson.  I  do  not  know,  Mr.  Westphal.  I  was  not  consulted. 

If  I  might  say  this,  quite  frankly,  I  would  think  the  most  efficient 
approach  perhaps  for  the  use  of  personnel — if  we  wore  authorized 
an  additional  full-time  magistrate.  And  then,  if  courtroom  facilities 
were  built  at  Knoxville  or  at  Chattanooga — Knoxville  has  a  little 
bit  heavier  case  filings,  and  in  Chattanooga,  we  seem  to  have  the 
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heaviest  litigation  load — that  if  those  were  built  and  then  a  judge 
were  assigned,  we  could  use  the  services  more  efficiently.  And  that,  of 
course,  would  be  over  the  period  of  the  next  quadrennium,  perhaps. 

JNIr.  Westpiial.  "What  facilities  do  you  have  either  at  Chattanooga 
or  Knoxville  for  a  full-time  magistrate  to  work  in,  assuming  that  he 
would  have  a  full  load  of  prisoner  petition  matters  and  pretrial 
conferences  and  civil  cases  ? 

Judge  "Wilson.  I  am  certain  we  could  get  office  space.  "We  do  not 
now  have  that  space  but  I  am  certain  we  could  get  office  space  to 
accommodate  him.  It  would  not  require,  of  course,  an  additional 
courtroom.  He  could  use  the  facilities  there,  use  our  bankruptcy 
courtroom,  or  even  use  the  other  courtroom  on  occasion,  or  use  his 
chambers  for  conducting  his  hearings.  And  that  would  not  requi)re 
an  additional  courtroom  and  would  not  require  additional  clerical 
staff. 

Mr.  "Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  Burdick.  Thank  you  for  your  contribution  this  morning. 
Judge. 

Judge  "Wilson.  Thank  you. 

Senator  BrRDicK.  Senator  Baker,  although  unable  to  be  here  today, 
has  asked  that  a  brief  prepared  statement  be  placed  in  the  record.  I 
will  also  now  enter  Administrative  Office  exhibits  1  and  2  and  Com- 
mittee exliibits  1,  2  and  3  for  the  Eastern  District  of  Tennessee, 
which  will  appear  in  the  record  immediately  after  Senator  Baker's 
statement. 

Prepared  Statement  of  Senator  Howard  H.  Baker  of  Tennessee 

Mr.  Chairman,  I  regret  the  fact  that  other  long-standing  commitments  make 
it  impossible  for  me  to  appear  before  you  today  in  support  of  the  pending  isro- 
p();?al.  I  appreciate  your  courtesy  in  permitting  me  to  file  this  brief  statement  for 
the  record. 

.Judge  AVilson  has  testified  that  the  needs  of  the  Eastern  Disrtict  of  Tennessee 
might  be  satisfied  by  the  use  of  additional  Federal  magistrates  and  that  a 
new  judgeship  may  not  be  essential  at  this  time.  I  am  inclined  to  defer  to  his 
judgment  and,  of  course,  to  that  of  the  subcommittee. 

The  matter  of  caseload  should,  I  feel,  be  the  determinative  factor  in  the  sub- 
committee's consideration.  If  the  caseload  in  the  Eastern  District  is  manageal)le 
for  the  time  being,  the  subcommittee  should  rightfully  recommend  against  the 
creation  of  a  new  judgeship  at  this  time. 

However,  it  is  my  own  belief  that,  notwithstanding  Judge  Wilson's  thoughtful 
comments,  a  new  judgeship  is  warranted  at  this  time.  I  therefore  urge  the  sub- 
connnittee  to  recommend  to  the  full  committee  the  creation  of  such  a  position. 
Thank  you  very  much. 
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Committee  Exhibit  3 
Tennessee,  Eastern 


Judicial  Service  Given  and  Received  (continued) 


Year        Name 


1958 


1969 


1970 


1971 


1972 


Taylor. 
Neese. 

Neese. 
Neese. 

Neese. 
Neese. 
Neese. 


>•«••• 


Neese 

Neese 

Fox 

Kalbfleisch. 


Wilson. 


N  .Y ; (S) 
Mich(E) 

Ky.(E) 
Mich(E) 

N.Y.(S) 

Ky.(W) 

Ky.(E) 

Tenn(W) 
Ky.(W) 
Mich(W) 
Ohio(N) 

6th  Cir. 


Given 


Rec'd 


Days 


27 
37 

10 
1 

35 
3 
8 

14 

3 

13 

11 
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Senator  Burdick.  Our  next  witness  this  morning  will  be  the  Hon- 
oi'able  James  A.  Coolahan.  the  Chief  Judoe  of  New  Jersey. 

Judge.  Senator  Case  is  present  and  would  like  to  speak  prior  to 
your  testhnony.  Senator  Case,  proceed, 

STATEMENT  OF  SENATOR  CLIFFORD  P.  CASE,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  NEW  JERSEY 

It  is  a  pleasure  to  present  to  the  subcommittee  Judge  James  A. 
Coolahan,  presiding  judge  of  the  U.S.  District  Court  for  the  District 
of  New  Jersey. 

Judge  Coolahan  has  been  a  member  of  the  court  since  1962  and 
became  chief  judge  in  1972.  As  he  can  tell  you  better  than  I,  these 
years  have  brought  an  enormous  increase  in  the  workload  of  the 
court.  This  has  been  especially  true  in  the  last  few  years,  reflecting  in 
part,  the  stepped-up  activities  of  our  U.S.  Attorney's  office  which  is 
now  the  fourth  largest  in  the  country.  Its  staff  has  almost  quadru- 
pled, having  increased  from  15  to  more  than  50  assistant  attorneys 
since  1971. 

There  is  no  need  for  me  to  belabor  to  this  subcommittee  the 
importance  of  speedy  justice.  But  I  do  want  to  emphasize  that  in 
the  District  of  New  Jersey  there  is  renewed  public  confidence  in  law 
enforcement  and  the  administration  of  justice  as  a  result  of  the 
diligence  of  our  prosecutors  and  the  efficiency  of  our  Federal  bench. 
It  would  be  tragic  to  undermine  that  confidence,  so  essential  to  the 
rooting  out  of  official  corruption,  through  lack  of  sufficient  judges  to 
handle  the  caseload.  Judge  Coolahan  can  speak  with  eloquence,  I  am 
certain,  of  the  burdens  now  being  carried  by  the  district  court. 

Senator  Burdick.  Thank  you,  Senator  Case.  Senator  AVilliams  is 
not  able  to  be  here  today,  but  he  has  sent  us  a  prepared  statement 
for  inclusion  in  this  record.  I  now  place  that  statement  in  the 
record. 

Statemext  of  Harrison  A.  Williams,  Jr.,  a  U.S.  Senator  From  the  State  of 

New    Jersey 

:Mr.  Chairman,  I  wish  to  first  thank  tlie  Subcommittee  on  Judicial  Improve- 
ment for  this  opportunity  to  present  my  testimcjny  on  the  proposal  by  tlie  Judicial 
Conference  of  the  United  States  for  51  additional  district  judgeships. 

Briefly  outlining  the  situation  in  my  State,  New  Jersey  is  the  fourth  largest 
judicial  district  in  population  and  has  nine  district  judge.s.  It  is  the  eighth  largest 
state  in  population,  having  an  increase  of  1.1  million  between  1960  and  1970.  The 
Judicial  Conference  is  recommending  for  New  Jersey  one  additonal  judgeship. 

The  judicial  system  in  New  Jersey  is  immensely  backlogsed  and  overburdened. 
The  growth  in  our  population  with  the  concomitant  growth  in  our  crime  rate  has 
caused  severe  problems  in  meeting  our  judicial  obligations.  In  addition.  New 
Jersey's  industrialized  and  urbanized  makeup  has  caused  complex  and  protracted 
private  actions  and  has  filled  our  courts  with  a  very  high  proportion  of  case 
actions  that  are  not  settled  out  of  court.  Cases  before  the  New  Jersey  courts 
are  comprised  of  various  lengthy  and  interwoven  cases  such  as  antiracketeering 
actions,  extortions,  embezzlement,  and  theft  in  interstate  commerce.  Cases  such 
as  these  require  weeks  of  the  courts'  time  and  limit  the  availability  of  our 
judges.  An  example  of  a  very  lengthy  case  is  that  of  the  bankruptcy  ca.se  of  the 
Ci'utral  Railroad  of  New  .Jersey. 

In  addition  to  the  time-consuming  burden  of  our  lengthy  case  actions.  New 
.Ter.sey  also  commonly  practices  the  three-judge  trial,  again  greatly  limiting  the 
availability  of  our  judgepower.  New  Jersey  has  recently  been  forced  to  borrow 
six  district  judges  from  Pennsylvania,  one  judge  rotating  every  2  weeks. 
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One  vital  step  toward  a  solution  to  the  caseload  problem  is  obviously  through 
the  help  of  additional  judges.  I  fully  believe  that  the  situation  in  New  Jersey 
however,  argues  for  more  than  the  one  additional  judgeship  as  recommended  by 
the  Judicial  Conference.  I  believe  that  New  Jersey  is  in  need  of  two  additional 
judges. 

In  determining  the  need  for  additional  judgeships  throughout  the  United 
States,  the  Conference  has  devised  a  weighted  caseload  formula.  It  is  from 
this  formula  that  only  one  additional  judge  has  been  recommended  for  our 
district. 

I  believe  that  the  many  varying  factors  that  exist  in  case  actions  must  be 
considered  when  determining  the  formula.  For  example,  in  comparing  New 
Jersey  to  the  24  other  metropolitan  districts  (i.e.  those  courts  having  more  than 
four  judges)  it  has  been  found  that  percentage-wise,  New  Jersey  has  tried  more 
cases  than  15  of  the  other  metropolitan  courts.  On  the  other  hand,  the  district  of 
rdassachusetts  is  considered  as  having  the  highest  weighted  caseload  in  tlie 
country.  However,  more  than  two-thirds  of  the  private  civil  actions  filed  In 
that  State  in  fiscal  year  1972  are  ICC  cases  which  are  generally  settled  out  of 
court.  Of  the  cases  terminated  in  that  district,  nearly  two-thirds  of  those  cases 
were  settled  out  of  court. 

I  woidd  also  like  to  point  out  that  in  fiscal  year  1972,  the  New  Jersey  district 
court  terminated  240  civil  cases  less  than  were  commenced,  leaving  2.409  cases 
pending  as  of  June  30,  1972.  There  were  also  766  criminal  cases  pending  at  the 
end  <)f  that  fiscal  year. 

I  believe  that  the  present  situation  in  Newark  vicinage  is  serious.  The  urgent 
need  for  additional  judge  power  in  that  vicinage  has  lecome  obvious.  The  heavy 
ca.seload  burden  in  this  increasingly  url>anized  and  industrialized  area  of  the 
Nation  will  continue  to  clog  the  judicial  machinery  unless  sul)stantial  help  is 
provided.    . 

j\lr.  Chairman.  I  am  in  full  support  of  the  need  for  additional  judgeships 
throughout  the  United  States.  Rut  I  am  hopeful,  however,  that  this  subcommit- 
tee will,  after  careful  analysis  of  the  findings  of  these  hearings,  give  serious 
consideration  to  pre.sent  as  well  as  long  range  needs  of  our  judicial  machinery. 

Senator  ButvDick.  Judge  Coolahan,  go  riglit  ahead. 

STATEMENT  OF  HON.  JAMES  A.  COOLAHAN,  CHIEF  JUDGE  OF  NEW 
JEESEY  (NEWAEK),  ACCOMPANIED  BY  ANGELO  W.  LOCASCIO, 
CLERK  OF  COURT 

Judge  CooLATTAN.  Senator,  I  have  with  me  the  clerk  and  statisti- 
cian of  our  court,  Mr.  Locascio,  also  the  president  of  the  Clerks  Asso- 
ciation of  the  United  States. 

Senator  Bukdick.  He  may  join  you  at  the  witness  table.  That  will 
be  fine. 

Judge,  3'ou  can  proceed  in  any  manner  you  wish  to  tell  us  why 
you  need  a  new  judge.  I  will  place  your  prepared  statement  in  the 
record  at  this  point,  should  you  wish  to  refer  to  it  during  your  testi- 
mony. 

[The  prepared  statement  follows :] 

Prepared  Statement  of  Hon.  James  A.  Coolaiian,  Chief  Judge, 
U.S.  District  Court  for  the  District  of  New  Jersey 

Mr.  Chairman  and  Members  of  the  Committee ;  I  am  pleased  to  appear 
before  you  today  in  support  of  our  need  for  additional  district  judgeships.  I 
am  accompanied  by  Angelo  W.  Locascio,  Clerk  of  our  Court. 

The  present  authorized  strength  of  the  District  of  New  Jersey  in  terms  of 
Judge-power  is  nine  judgeships.  However,  due  to  the  untimely  death  of  the 
late  Honorable  Robert  Shaw  we  have  had  a  vacancy  since  July,  1972.  Before 
the  next  quadrennial  survey  is  made  by  the  Subcommittee  on  Judicial  Statis- 
tics of  the  Judicial   Conference  in  1976  two  additional  vacancies  will  occur 
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through  the  retirement  process.  One  in  April,  1973  and  the  other  in  September, 
1974.  I  respectfully  recite  the  latter  figures  because  the  District  has  been  con- 
tinually plagued  by  vacancies  which  have  been  permitted  to  exist  for  inordi- 
nate lengths  of  time.  Obviously  this  kind  of  situation  seriously  hampers  the 
administration  of  justice. 

The  most  significant  considerations  which  must  be  taken  into  account  in  the 
need  for  additional  judgeships  encompass  not  only  the  evident  factor  of  an 
increase  in  raw  fillings  but  also  the  nature  of  the  existing  caseload  and  the 
likelihood  of  a  steady  rise  in  this  type  of  caseload. 

The  District  of  New  Jersey  is  located  in  the  center  of  the  most  densely  pop- 
ulated corridor  in  the  country.  Indeed,  the  District  itself  in  terms  of  popula- 
tion is  the  fourth  largest  judicial  district  in  the  country  with  a  current  popu- 
lation of  7,382,985.  The  increase  of  a  million  and  a  quarter  people  since  the 
census  of  1960  shows  no  sign  of  decline  as  the  central,  southern  and  shore 
areas  of  the  State  continue  to  experience  a  phenomenal  housing  and  industrial 
boom. 

CIVIL 

As  a  natural  consequence  of  this  large  influx  of  people,  civil  raw  filings  have 
evidenced  a  constant  upward  trend  in  the  District. 

Civil 
cases 
com- 
Fiscal  year:  menced 

1968 1,291 

1969 1,498 

1970 1,690 

1971 1,875 

1972 2,  168 

More  noteworthy  however  is  the  nature  of  the  litigation  being  filed  in  the 
District.  Not  surprisingly,  the  extremely  industrialized  and  urbanized  makeup 
of  the  District  is  reflected  by  a  significant  increase  in  the  number  of  complex 
and  protracted  private  actions.  In  the  main  they  include  breach  of  contract 
actions,  admiralty,  trade  secrets,  labor  matters  and  civil  rights  cases.  Patent 
and  anti-trust  actions  also  remain  relatively  high.  This  type  of  litigation  gen- 
erates an  inordinate  amount  of  pre-trial  activity  which  consumes  a  large  share 
of  judicial  time. 

Due  to  the  development  of  Tocks  Island  the  District  has  57  land  condemna- 
tion multi-tract  actions  pending  and  now  ranks  seventh  in  the  country  with 
this  litigation.  One  anticipated  filing  will  join  some  280  tracts  in  one  action,  as 
permitted  by  Rule  71  of  the  Federal  Rules  of  Civil  Procedure.  Novel  title  prob- 
lems are  presented  and  most  of  the  actions  involve  literally  hundreds  of  indi- 
vidually owned  tracts  thereby  necessitating,  in  many  instances,  a  number  of 
separate  trials  in  an  action.  The  matter  of  underground  mineral  rights  will 
play  an  important  part  in  this  litigation. 

In  fiscal  year  1972  the  District  ranked  fourth  in  the  country  in  the  number 
of  three-judge  court  actions  heard.  The  priority  which  must  be  accorded  this 
type  of  litigation  along  with  other  statutory  and  rule-created  priorities,  such 
as  habeas  corpus  and  class  actions,  and  injunctive  relief,  seriously  curtails  the 
work  output  of  the  coi;rt. 

The  projected  weighted  caseload  for  the  District  is  also  a  significant  factor 
to  be  considered.  While  the  weighted  caseload  index  may  not  be  a  significant 
factor  in  a  District  where  the  caseload  is  made  up  of  an  extremely  high 
number  of  personal  injury  actions  which  are  terminated  by  settlement  without 
too  much  judicial  activity  or  other  run-of-the  mill  actions  which  are  termi- 
nated largely  through  administrative  means  by  the  Clerk,  it  is  significant  in 
New  Jersey  because  of  the  relatively  smaller  ratio  of  those  actions  as  com- 
pared to  the  number  of  complex  and  protracted  matters. 

CRIMINAL 

Juxtaposed  to  the  increasing  number  of  civil  filings  is  a  corresponding  trend 
in  criminal  filings. 
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Criminal 
cases 
com- 

Fiscal  year:  "'"'"'' 

1968 434 

1969 581 

1970 561 

1971 819 

1972 757 

It  would  appear  that  several  factors  account  for  this  sharp  increase.  The  rise 
in  population  with  its  concomitant  rise  in  the  crime  rate  has  triggered  a  great 
step-up  in  the  law  enforcement  activity  in  the  District.  The  resources  of  the 
investigative  and  prosecutorial  arms  of  the  government  liave  l»een  greatly 
expanded.  In  1968  the  authorized  strength  of  tlie  office  of  the  United  States 
Attorney  was  eighteen  assistants.  Today  the  authorized  strength  is  fifty-one 
assistants,  with  an  additional  nine  being  requested  by  the  United  States  Attor- 
ney. Tlie  Department  of  Justice  Strike  Force  has  an  additional  six  men  operat- 
ing out  of  the  Newark  vicinage.  Similar  pronounced  increases  are  evident  in 
the  Federal  Bureau  of  Investigation  and  other  investigative  agencies. 

While  the  Court  was  able  to  terminate  the  largest  number  of  criminal 
actions  in  its  history  (774)  in  fiscal  1972,  the  large  influx  of  criminal  actions 
kept  tlie  pending  caseload  for  the  District  quite  high.  An  ominous  note  is  sup- 
plied by  the  editorial  attached  to  this  statement  as  Exhibit  A. 

As  on  the  civil  side,  here  again,  one  must  look  not  only  to  the  number  of 
filings  but  also  to  the  nature  of  the  actions  filed.  The  high  incidence  of  Anti- 
Racketeering  actions,  theft  from  interstate  commerce,  extortion,  bank  robbery 
and  embezzlement  ensure  a  number  of  lengthy,  time-consuming  trials.  An  addi- 
tional factor  to  be  considered  in  the  makeup  of  the  criminal  caseload  is  the 
presence  of  a  greater  number  of  multiple-defendant  indictments.  Indeed,  two 
judges  are  presently  in  the  fourth  week  of  trials,  involving  17  defendants  in 
one,  and  28  defendants  in  the  other,  with  the  likelihood  that  both  trials  will 
continue  for  at  least  an  additional  month.  Another  judge  in  a  multiple  defend- 
ants (5)  case  is  now  in  his  fifth  week  of  trial. 

BANKKUPTCY 

As  in  the  past  the  District  continues  to  record  a  high  number  of  filings  with 
special  significance  in  Chapter  XI  filings.  Although  most  of  the  work  is  accom- 
plished by  the  Referees  in  Bankruptcy.  Certificates  of  Review  are  more  than 
occasional  because  of  the  volume  of  petitions  filed. 

The  Chapter  77  Railroad  Reorganization  of  the  Central  Railroad  of  New 
Jersey  filed  in  fiscal  1967  still  occupies  a  considerable  amount  of  time  of  one 
member  of  the  bench. 

USE  OF  MAGISTRATES 

Prior  to  the  establishment  of  the  Magistrate  system,  the  District  had  ten 
U.S.  Commissioners  strategically  located  throughout  the  State  that  performed 
the  usual  duties  of  issuing  warrants,  entertaining  bail  hearings  and  holding 
preliminary  examinations. 

As  of  February  1,  1971  the  District  is  authorized  two  full-time  Magistrates 
and  five  part-time  Magistrates.  The  duties  of  the  part-time  Magistrates  are.  in 
the  main,  restricted  to  those  formerly  exercised  by  the  Commissioners,  with 
the  exception  that  two  part-time  Magistrates  try  petty  offenses  committed  at 
Fort  Dix  and  Fort  Monmouth,  the  most  populous  federal  enclaves  in  the  Dis- 
trict. 

The  two  full-time  Magistrates  are  authorized  to  exerei.se  all  the  duties  for- 
merly exercised  by  Commissioners  and  were  given  additional  duties  pursuant 
to  Local  Rule  (See  Exhibits  B  and  C  ai)pended  hereto). 

The  additional  duties  delegated  to  the  full-time  Magistrates,  as  of  this  date 
include : 

1.  The  review  of  habeas  corpus  petitions. 

2.  Review  of  2255  motions. 

3.  Review  of  Social  Security  complaints. 

4.  Pre-trial  conferences  in  civil  actions  at  the  Trenton  vicinage. 

5.  Referral  as  Special  Master. 
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While  further  use  of  the  full-time  Jlagistrates  was  originally  contemplated 
by  the  Court,  they  have  only  recently  received  the  clerical  assistance  they 
required  in  order  to  take  on  extra  duties.  It  is  expected  that  they  will  also 
review  NARA  petitions  and  perform  additional  pre-trial  discovery  and  confer- 
ence work. 

One  note  of  warning  must  be  voiced  at  this  time  with  respect  to  the  utiliza- 
tion of  Magistrates  for  traffic  and  petty  offenses  committed  on  federal  prop- 
erty. It  is  apparent  that  Magistrates  are  becoming  full-time  Municipal  Judges 
for  the  military  and  other  governmental  agencies.  Query  whether  this  was  the 
intent  of  the  Congress?  In  our  first  year  of  operation,  fiscal  70,  we  collected 
over  $50,000.00  in  fines  through  the  Forfeiture  of  Collateral  System.  The 
amount  has  risen  each  year.  Although  this  may  well  be  a  good  source  of  reve- 
nue for  the  General  Treasury  it  will  reduce  the  time  the  Magistrate  can  allot 
to  the  Court. 

SUMMARY 

The  need  for  additional  judgeships  can  not  be  predicated  solely  on  the  basis 
of  the  number  of  actions  filed,  although,  even  on  the  basis  of  this  sole  crite- 
rion, our  District  presents  a  strong  case  for  additional  help  because  of  the 
present  substantial  increase  in  civil  and  criminal  filings  witii  every  likelihood 
of  increases  in  the  future. 

A  major  concern  of  the  Court  is  the  nature  of  the  caseload  which  has 
evolved  over  the  last  few  years.  Litigation  has  become  more  sophisticated  and 
complex.  The  application  for  a  temporary  restraining  order  upon  the  initiation 
of  an  action  in  civil  matters  is  becoming  commonplace. 

With  his  usual  acumen  Mark  Twain  once  said  that  there  are  three  kinds  of 
lies.  "Ordinary  lies,  damn  lies  and  statistics."  In  many  instances  you  are  ft..' 
only  statistics  and,  the  numbers  themselves,  it  is  suggested  by  the  prolferers, 
prove  the  case.  I  submit  that  the  bare  statistics  are  not  enough  and  urge  you 
to  study  them  in  depth.  In  doing  so  it  will  be  apparent  that  the  nature  and 
volume  of  the  workload  in  our  District  reflect  the  need  for  additional  judge- 
power. 

If  we  are  to  meet  the  challenge  of  trials  within  six  months,  pursuant  to 
Rule  50(b)  of  the  Federal  Rules  of  Criminal  Procedure,  while  simultaneously 
affording  the  civil  litigent  an  equal  share  of  judicial  time,  the  Congress  must 
supplement  the  judicial  component.  One  cannot  forge  new  goals  by  doubling 
resources  and  efforts  on  one  side  (the  prosecutorial)  without  a  proper  I)alance 
on  the  other  side  (the  judicial).  The  expeditious  administration  of  justice 
requires  no  less. 

The  Court  is  willing  and  desirous  of  carrying  out  its  responsibility.  We  have 
the  facilities  to  accomodate  the  required  judgepower  and  we  hope  tlie  Congress 
will  see  fit  to  approve  our  request.  We  appreciate  the  opportunity  to  appear 
and  answer  any  questions  the  members  of  the  Committee  may  wish  to  put  to 
us. 

[Statement  exhibits  A.  B  and  C  have  been  deleted  from  this 
record.  They  are  available  for  inspection  in  the  subcommittee's 
office.] 

Judge  CooLAiiAX.  Senator,  I  want  to  say  that  we  are  very  pleased 
that  you  saw  fit  to  invite  us  here  today  to  discuss  the  situation  that 
exists  in  the  State  of  New  Jersey. 

I  went  to  call  your  attention  to  the  fact  that  the  present  author- 
ized strength  of  the  District  of  New  Jersey,  in  terms  of  judge 
power,  is  9  judgeships,  not  10  as  indicated  in  your  records.  It  is  9, 
not  10.  There  have  never  been  10. 

Senator  Burdick.  We  are  aware  of  that. 

Judge  CooLAHAX.  That  is  an  error. 

Senator  Bitrdick.  It  will  be  coi-rected. 

Judge  CooLAiiAX.  However,  due  to  the  untimely  death  of  Judge 
Shaw,  which  occurred  in  July  of  1972,  we  have  another  vacancy  and 
before  the  next  quadrennial  survey  is  made  by  the  Subcommittee  on 
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Judiciiil  Statistics  of  the  Judicial  Conference  in  1976,  two  additional 
vacancies  \\i\\  occur  throuoh  retirement  processes. 

One  in  April,  1973;  the  other  in  September,  1974. 

Now,  I  respectfully  recite  the  latter  figures  because  the  district  has 
been  continually  ))lagued  by  vacancies,  which  have  been  permitted  to 
exist  for  quite  a  length  of  time.  Obviously,  this  kind  of  a  situation 
does  happen  in  the  administi-ation  of  justice. 

And  the  most  significant  consideration,  which  must  be  taken  into 
account  in  examining  the  need  for  additional  judgeships,  encom- 
passes not  only  the  evident  factor  of  an  increase  in  raw  filings,  but  also 
the  nature  of  the  existing  caseload  and  the  likelihood  of  a  steady  in- 
crease in  such  filings. 

Now,  as  you  appreciate,  the  District  of  New  Jersey  is  Iceated  in 
the  center  of  the  most  densely  populated  corridor  of  the  country.  In- 
deed, the  district  itself,  in  terms  of  population,  is  the  fourth  largest 
judicial  district  in  the  country,  with  a  population  approximating 
7.5  million  people.  And  the  increase  of  a  million  and  a  quarter  peo- 
ple since  the  Census  of  1960  shows  no  signs  of  decline,  as  the  central, 
southern  and  the  shore  areas  of  our  State  continue  to  exi^erience  a 
phenomenal  housing  and  industrial  boom.  This  can  also  be  said  of 
otJier  centers  of  the  State. 

Now,  as  a  natural  consequence  of  this  large  influx  of  people,  civil 
raw  filinirs  have  evidenced  a  constant  upward  trend.  In  1968,  we  had 
1,291 ;  1969,  1,498 ;  1970, 1,609 ;  1971, 1,875 ;  1972,  2,168. 

Now,  tlie  mere  filing  of  numbers  does  not  mean  anything.  It  is  the 
nature  of  the  case  that  is  being  filed.  And  not  surprisingly,  the  ex- 
tremely industrialized  and  urbanized  makeup  of  the  district  is  re- 
flected by  a  significant  increase  in  the  number  of  complex  and  pro- 
tracted private  actions.  In  the  main,  they  include  breach  of  contract 
actions,  admiralty,  trade  secrets,  labor  matters,  civil  rights  cases. 
Patent  and  antitrust  actions  also  remain  relatively  high  on  our  list. 
And  I  think  you  appreciate  that  this  type  of  litigation  generates  an 
inordinate  amount  of  pretrial  activity,  which  consumes  a  great  deal 
of  judicial  time. 

Now,  another  thing  that  we  must  take  into  consideration  is  the  de- 
velopment of  Tocks  Island  within  the  District  of  New  Jersey  and 
parts  of  Pennsylvania.  We  have  presently  57  land  condemnation 
multitract  actions  pending  and  we  now  rank  seventh  in  the  United 
States  in  this  type  of  a  litigation.  One  anticipated  filing,  which  cer- 
tainly will  come,  will  join  some  280  tracts  in  one  action  as  permitted 
under  rule  71  of  the  rules  of  civil  procedure. 

We  will  have  novel  types  of  problems  and  most  of  the  actions  in- 
volve literally  hundreds  of  individually  owned  tracts,  thereby  neces- 
sitating in  many  instances  a  number  of  separate  trials  in  an  action. 

We  also  are  going  to  be  confronted  with  the  matter  of 
underground  mineral  rights  which  will  play  an  important  part  in 
tlie  litigation.  Tocks  Island,  of  course,  as  you  may  recall,  is  the  big 
recreational  center  that  the  government  is  creating  in  the  northwest- 
ern  part  of  the  State  of  New  Jersey,  and  leaping  over  into  a  portion 
of  Pennsylvania. 

Now,  in  fiscal  1972,  our  district  ranked  fourth  in  the  country  in 
the  number  of  three-judge  court  actions  lieai'd.  And  you  understand 
that  the  priority  which  must  be  accorded  to  this  type  litigation, 
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along  with  other  statutory  and  rule-created  priorities,  such  as  habeas 
corpus  and  class  actions,  injunctive  relief,  seriously  curtails  the  work 
output  of  our  courts. 

Although  the  projected  weighted  caseload  for  the  district  is  also  a 
signilicant  factor  which  must  be  taken  into  consideration,  and  while 
the  weighted  caseload  index  may  not  be  a  significant  factor  in  a  dis- 
trict whore  the  caseload  is  made  up  of  an  extremely  high  amount  of 
personal  injury  cases  which  are  terminated  by  settlement  without 
too  much  judicial  activity  or  other  run-of-the-mill  actions,  which  are 
usually  terminated  through  administrative  procedure,  it  is  signifi- 
cant in  New  Jersey  because  of  the  relatively  small  ratio  of  those  ac- 
tions as  compared  to  the  number  of  complex  and  protracted  actions 
that  we  have. 

Now,  concerning  our  criminal  filings.  There  is  a  corresponding 
ti'ond  in  the  rise  in  our  criminal  actions:  1968,  434  indictments; 
11)()9,  581 ;  1970,  561 :  1971,  819 ;  1972, 757. 

It  would  appear  that  th.ere  are  many  factors  for  the  sharp  in- 
crease in  our  criminal  activity.  The  rise  in  population  with  its  con- 
comitant rise  in  the  crime  rate  has  triggered  a  great  step  in  tlie  law 
enforcement  activity  in  this  district. 

The  resources  of  the  investigative  and  prosecutorial  arms  of  the 
government  have  been  greatly  expanded.  In  1968,  the  authorized 
strength  of  the  Office  of  the  V.S.  Attorney  in  Nev/  Jersey  was  18  as- 
sistants. Today  the  authorized  strength  is  51  assistants,  with  an  ad- 
ditional nine  being  recjuested  by  the  U.S.  Attorney. 

The  Department  of  Justice  strike  force  has  an  additional  six  men 
operating  out  of  the  Newark  office  and  similar  pronounced  increases 
are  evidenced  in  the  Federal  Bureau  of  Investigation  and  other  in- 
vestigative agencies. 

While  the  court  was  able  to  terminate  in  1972  the  largest  number 
of  criminal  actions  in  its  history,  774  of  them,  the  largest  influx  of 
criminal  actions  kept  the  pending  caseload  in  the  district  high.  An 
ominus  note  is  supplied  by  the  editorial  which  I  have  attached  to 
the  statement  that  I  have  presented  to  j^ou  gentlemen. 

Again  referring  to  the  civil  side,  one  must  not  only  look  at  the 
number  of  filings,  but  must  also  consider  the  type  of  actions  filed. 
The  high  incidence  of  antiracketeering  actions,  theft  from  interstate 
commerce,  extortion,  bankruptcy,  and  embezzlement,  insure  a  num- 
ber of  lengthy  time-consuming  trials.  An  additional  factor  which 
must  be  considered  in  the  makeup  of  the  criminal  caseload  is  the 
presence  of  a  greater  number  of  multiple  defendant  indictments. 

Just  today  we  have  two  judges  presently  in  the  fourth  week  of 
trials,  involving  17  defendants  in  one  and  28  defendants  in  another, 
with  19  lawyers  in  that  case,  with  the  likelihood  that  both  trials  will 
continue  for  at  least  another  month. 

Another  judge  in  a  multiple  defendant  case  with  five  defendants 
in  the  case  is  now  in  his  5th  week  of  trial. 

So  we  have  three  of  our  judges  trying  cases,  one  in  its  5th  week, 
the  others  in  their  4th  week,  with  the  possibility  that  those  cases  will 
continue  for  one  more  month,  each  one  of  them. 

So  we  are  strapped.  Pretty  well  strapped  without — and  you  say 
other  judges,  can  they  come  in  and  try  these?  Well,  I  would  say 
Judge  Lacey  is  on  two  patent  cases  for  the  last  month  and  he  is  still 
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on  them.  And  wlien  tliey  are  going  to  end,  I  don't  Imow.  He  is  leav- 
ing us  in  June. 

Xovv'.  I  didn't  want  to  mention  this,  but  I  have  requested,  and  I  do 
have,  six  judges  from  Pittsburgli.  They  are  coming  in,  two  of  them, 
every  2  weeks  to  help  us  out  on  our  criminal — only  criminal — mat- 
ters. I  went  to  the  chief  judge  and  pleaded  with  him,  Chief  Judge 
Seitz  of  tlie  tliird  district,  and  asked  him  would  he  just  help  us  out 
with  our  criminal.  Because,  as  I  mentioned  to  you,  vre  have  three  of 
our  own  judges  who  are  in  the  fourth  and  fiftli  weeks  with  the  pos- 
sibility of  another  month  on  criminal  matters. 

Another  situation  that,  of  course,  takes  some  time  of  the  court  is 
the  bankruptcies.  As  in  the  past,  the  district  continues  to  record  a 
high  number  of  filings  with  special  significance  in  chapter  XI  on 
file.  Although  most  of  the  work  is  accomplished  by  the  referees  in 
bankruptcy,  certificates  of  review  are  more  than  occasional  because 
of  the  volume  of  petitions  filed. 

Another  matter  that  is  a  backbreaker  in  our  court  is  the  chapter 
77  reorganization  of  the  Central  Eailroad  of  New  Jersey.  That  was 
filed  in  fiscal  1967  and  still  continues  to  occupy  a  considerable 
amount  of  the  time  of  one  judge  of  the  court.  Judge  Augelli,  who  is 
handling  the  i-eorganization  of  the  Central  Railroad  of  New  Jersey, 
has  not  only  this  matter,  but  he  also  has  his  complement  of  cases 
that  he  must  get  rid  of  besides  the  Central  Railroad  case. 

Recently  he  just  conducted  a  hearing  for  the  discontinuance  of  it, 
about  how  many  weeks  ? 

Mr.  LocASCio.  It  took  about  a  week  and  a  half  of  testimony. 

Judge  CooLAHAx.  10  days  of  hearing  on  it,  on  one  little  item. 

Now,  I  assume  that  you  would  be  very  much  interested  in  what 
we  do  with  respect  to  our  magistrates.  Prior  to  the  establishment  of 
the  magistrate  system,  the  District  of  Xew  Jersey  had  10  U.S.  Com- 
missioners which  were  located  throughout  the  State  and  performed 
the  usual  duties  of  issuing  warrants,  entertaining  bail  hearings  and 
holding  preliminary  hearings.  As  of  February  1,  1971,  the  district 
was  authorized  tw^o  full-time  magistrates,  and  five  part-time  magis- 
trates. 

The  duties  of  the  part-time  magistrates  are  in  the  main  restricted 
to  those  formerly  exercised  by  the  commissioners,  with  the  exception 
of  two  part-time  magistrates  who  try  petty  offenses  committed  at 
Fort  Dix  and  Fort  Monmouth,  the  most  populous  Federal  enclaves 
in  the  district.  And,  as  you  probably  know.  Xew  Jersey  is  dotted 
with  airports,— Lakehurst,  Atlantic  "^City,  the  X^aval  Depot,  Fort 
Dix,  Fort  INIonmouth.  The  Government  must  occupy  an  awful  lot  of 
New  Jersey  with  their  military  establishments. 

Two  full-time  magistrates  are  authorized  to  exercise  all  of  the  du- 
ties formerly  exercised  by  the  commissioners  and  were  given  addi- 
tional duties  pursuant  to  the  local  rules. 

Additional  matters  assigned  to  the  magistrates  include :  the  review 
of  habeas  corpus  petitions;  the  reviev^-  of  22.5:.  motions;  the  review  of 
social  security  complaints;  pretrial  conferences  in  civil  actions  at  the 
Trenton  Vicinage;  referrals  to  special  masters:  misdemeanors,  sucli 
as  pctly  tliefts  from  the  Post  Office  and  crimes  along  that  line. 
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While  further  use  of  the  full-time  magistrates  was  oriiriiially  con- 
templated by  this  court,  they  have  only  recently  received  the  clerical 
assistance  they  required  in  order  to  take  on  those  extra  duties  I  have 
mentioned  to  you.  It  is  expected  they  will  also  review  NARA  peti- 
tions and  perform  additional  pretrial  discovery  and  conference 
work. 

And.  of  course,  we  must  voice  a  note  of  warning  at  this  time  with 
respect  to  the  utilization  of  the  magistrates  for  traffic  and  petty  of- 
fenses whicli  are  committed  on  Federal  property.  That  is  the  forts 
and  air  bases  that  I  have  just  spoken  of,  because  our  magistrates  are 
becoming  full-time  municijxal  judges  for  the  military  and  other  Gov- 
ernment agencies.  Now,  whether  this  was  the  intent  of  Congress,  I 
don't  know. 

In  the  first  year  of  operation,  fiscal  1970,  we  collected  over  $50,000 
in  fines  tlirough  the  forfeiture  of  the  collateral  system.  These  are 
crimes,  motor  vehicle  crimes,  committed  within  the  confines  of  the 
forts  and  air  bases.  The  amount  has  risen  each  year.  While  it  may 
be  a  good  source  of  revenue  for  the  general  treasury,  it  certainly 
does  reduce  the  time  that  magistrates  can  allot  to  the  court. 

And  I  might  say  to  you  that  the  work  of  the  magistrates — and  if 
you  gentlemen  are  interested  in  the  type  of  work  they  have  done.  I 
have  a  complete  resume  and  all  of  the  statistics  of  the  work  done  by 
our  magistrates — Judge  Devine  in  Trenton  has  examined  and  has 
presented  memorandums  in  some  200  habeas  corpus  cases.  He  con- 
ducts the  pretrial  examinations  and  settlement  conferences  in  civil 
cases.  And  Judge  Settweitzer  in  Newark,  had  over  a  thousand  mat- 
ters durini;  the  last  yeai-  in  Newark,  which  is  the  larger  area,  as  you 
know,  of  New  Jerse}'. 

Now.  the  work  that  they  have  done  is  magnificent,  they  certainly 
have  afforded  us  more  time  to  be  able  to  take  care  of  the  major  fac- 
tors that  we  are  presented  with  during  our  daily  routine.  And  I  be- 
lieve that  the  appointment  of  the  magistrates  was  of  great  benefit  to 
the  court  because  they  are  helping  us  greatly. 

The  need  for  additional  judgeships  cannot  be  predicated  solely  on 
tlie  basis,  as  I  have  stated,  of  tlie  number  of  actions  filed.  Although 
even  on  the  basis  of  this  sole  criterion,  our  district  presents  a  strong 
case  for  additional  heli>  because  of  the  present  substantial  increase 
in  civil  and  criminal  filings  with  every  likelihood  of  an  increase  in 
tlie  future. 

The  major  concern  of  the  Court  is  the  nature  of  the  caseload 
which  has  evolved  over  the  last  few  years.  Litigation  has  become 
more  sophisticated  and  more  complex.  The  application  for  temiw- 
rary  restraining  orders  u])on  the  initiation  of  an  action  in  civil  mat- 
ters has  become  commonplace. 

I  think  ]\[r.  Locascio — if  you  irentlemen  are  interested  in  that — 
can  you  give  us  those  figures?  But  there  is  scarcely  a  day  where 
someone  doesn't  come  in  seeking  injunctive  relief.  What  does  that 
mean?  Stop  what  you  are  doing  and  hear  an  action  on  an  injunctive 
relief. 

Last  year  they  came  iji  before  me  on  a  labor  case,  on  an  injunctive 
relief.  I  was  in  the  midst  of  a  trial  of  a  civil  case  and  I  spent  the 
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next  full  month  hearinji?  the  action  on  that  labor  injunctive  matter. 

Now,  Mr,  Locascio  included  this :  "Mark  Twain  once  said  there 
were  three  kinds  of  lies — ordinary  lies,  damned  lies,  and  statistics." 

In  many  instances,  we  are  fed  all  of  these  statistics,  and  the  num- 
bers themselves,  it  is  suggested  by  the  profferers,  prove  the  case.  I 
submit  that  the  bare  statistics  are  not  enough.  I  urge  you  to  study 
them  in  depth.  In  doing  so,  it  is  apparent  that  the  nature  and  vol- 
ume of  the  workload  in  our  district  reflects  the  need  for  additional 
judge  power.  If  we  are  to  meet  the  challenge  of  the  trials  within  6 
months,  pursuant  to  our  new  rule  50(b)  of  the  Federal  Eules  of 
Criminal  Procedure,  while  at  the  same  time  afl'ording  the  civil  liti- 
gants an  evqual  share  of  the  judicial  time.  Congress  must  supplement 
the  judicial  component.  One  cannot  forge  new  goals  by  doubling  re- 
sources and  etl'orts  on  one  side,  tliat  is  the  prosecutorial,  without  a 
proper  balance  on  the  other  side,  that  is  the  judicial. 

The  expeditious  administration  of  justice  requires  no  less.  And  I 
might  say  to  you  that  on  the  14th  of  this  month,  the  Judicial  Coun- 
cil is  going  to  hold  a  hearing  here  in  Washington  with  respect  to  the 
A-olume  of  civil  work  that  most  of  the  courts  in  the  metropolitan 
districts  have,  with  the  hope  tliev  will  be  able  to  devise  some  means 
whereby  the  civil  cases  can  be  disposed  of  as  expeditiously  as  they 
feel  that  the  criminal  cases  can  l3e  disposed  of,  pursuant  to  rule 
50(b). 

This  court  is  willing  and  desirous  of  carrying  out  its  responsibil- 
ity. We  have  the  facilities  to  accommodate  the  required  judgeships 
and  we  hope  Congress  will  see  fit  to  approve  our  request. 

We  appreciate  the  opportunity  to  appear  here  and  if  there  are  any 
questions  that  you  members  of  the  committee  ma}-  wish  to  put  to  us, 
we  will  be  very  happy  to  answer  them. 

Senator  Burdick.  Thank  you,  Judge,  for  your  testimony. 

We  do  have  a  few  questions.  Although  you  quoted  ]Mark  Twain,  I 
am  still  going  to  ask  you  a  few  questions  on  statistics. 

We  find  that  your  settlement  percentage  in  civil  cases  is  at  the  na- 
tional average  of  91  percent. 

Judge  CooLAiiAx.  If  it  is  a  statistical  matter,  I  am  going  to  refer 
it  to  ]\ir.  Locascio.  He  is  our  statistician. 

Mr.  Locascio.  Yes,  Senator.  I  see  the  Admijiistrative  Office  has  ))ro- 
vided  you  with  the  figure  of  92.4  percent  settlements. 

Senator  Burdick.  That  is  good. 

Mr.  Locascio.  That  is  excellent.  IIcAvever,  the  statistics  do  not  in- 
dicate in  depth  as  to  what  stage  they  are  settled.  Unfortunately,  this 
mav  well  appear  befoi-e  trial  and  have  consumed  quite  a  bit  of  judi- 
cial time  before  that  ti-ial. 

Senator  BuRnicK.  If  you  just  look  at  Committee  exhibit  1,  it  lists 
the  stage  at  which  they  are  settled. 

Ml-.  Locascio.  I  am  looking  at  that. 

Judge  CooLAiiAX.  If  I  can  interrupt,  vou  may  refer  to  that,  Sena- 
tor, but  95  percent  of  all  settlements  are  had  on  the  courthouse  steps, 
when  they  arc  coming  in,  ready  to  try  their  case. 

Senator  Bt'rdick.  Exhibit  1  shows  that  (UG  cases  were  settled 
without  anv  action  at  all. 
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Mr.  LocAscio.  Without  any  court  action. 

Senator  Burdick.  That's  rioht. 

Mr.  LocAScio.  Five  hundred  thirty-four. 

Senator  Burdick.  Six  hundred  sixteen  cases  in  1972. 

Mr.  LocAscio.  Oh,  3'es.  You  are  correct. 

Senator  Burdick.  All  right.  The  next  question.  In  the  past  5 
years,  your  district  has  averaged  considerably  fewer  trials  per  judge 
than  the  national  average.  How  do  you  account  for  that  ? 

Mr.  LocAscio.  I  would  say  because  of  the  length  of  the  trials. 
What  does  the  length  of  the  trial  go?  Agreed,  it  is  below  the  na- 
tional average,  but  what  is  the  length  of  the  trial?  I  think  our  dis- 
trict has  i)robably  more  lengthly  trials  than  most  of  your  metropoli- 
tan districts. 

Senator  Burdick.  We  find  there  is  a  mix  in  cases.  Sometimes 
trials  are  long;  but  sometimes  you  get  a  lot  of  short  ones.  It  bal- 
ances out  in  most  districts  we  have  examined. 

My.  Locascio.  I  agree.  Unfortunately,  there  is  another  area  where 
trial  statistics  have  not  been  uniform  throughout  the  country.  I  find 
this  out  going  to  court  conferences.  In  many  districts,  they  report  as 
trials  a  number  of  hearings  which  should  not  be  reported  as  trials 
and  I  am  sure  Mr.  Halloran  is  quite  familiar  with  this.  Many  dis- 
tricts report  a  hearing  on  a  temporary  restraining  order  as  a  trial. 
Unfortunately,  we  do  not. 

I  don't  know  if  ]Mr.  Westphal  is  familiar  with  that  or  not,  but 
there  are  many  times. 

Senator  Burdick.  We  use  the  same  standard  for  e\ery  district  as 
determined  by  the  Administrative  Office. 

Mr.  Locascio.  But  the  district,  in  feeding  in  the  information,  re- 
ports it  im])roperly.  That  is  the  thing  I  am  trying  to  point  out. 

Senator  Burdick.  If  you  have  a  hearing  on  a  preliminary  injunc- 
tion and  you  take  testimony,  do  you  report  that  as  a  trial  ? 

Mr.  Locascio.  We  do  now,  but  formerly,  up  to  about  a  year  or  so 
ago,  we  did  not.  And  many  districts,  I  tliink,  still  do  not.  I  think 
they  are  being  shorthanded  by  not  doing  that. 

Senator  Burdick.  I  suppose  there  are  some  differences  in  report- 
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Mr.  Locascio.  The  same  if  you  hold  an  evidentiary  hearing  on  a 
habeas  corpus.  Most  of  the  time  you  don't  have  trial  testimony,  but 
the  evidentiary  hearing  takes  3  days.  I  think  that  should  Le  reported 
as  a  trial. 

Senator  Burdick.  Well,  with  those  habeas  hearings,  v:e  find  that 
only  about  2  percent  of  them  get  that  far. 

Mr.  Locascio.  I  agree  with  you. 

Senator  Burdick.  In  1972,  with  the  help  of  your  magistrates  han- 
dling general  prisoner  petitions  and  holding  pretrial  conferences  in 
civil  cases,  your  terminations  per  judge  were  the  highest  in  many 
years.  Do  you  agree  with  that  ? 

Mr.  Locascio.  Civil  or  criminal ,  or  all  ? 

Senator  Burdick.  All. 

Mr.  Locascio.  Yes. 
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Senator  Burdick.  As  I  review  tliese  statistics  and  compare  them 
with  the  national  average,  however,  your  district  seems  to  have  a 
low  volume  of  terminations.  How  can  you  account  for  this? 

Mr.  LocAscio.  We  have  a  low  volume  of  terminations  per  judge- 
ship ? 

Senator  Bitrdick.  Even  though  they  have  been  increasing. 

Mr.  Loc'Ascio.  What  figure  is  that,  Senator?  That  figure  is  wrong. 
It  is  294.  That  is  why  I  don't  understand  where  you  get  that.  It  is 
294  and  I  don't  think  that  is  low. 

Senator  Burdick.  It  is  294  and  the  national  average  is  358. 

INIr.  LocAscio.  I  have  no  way  to  account  for  that,  but  I  know  it  is 
very  close  to  the  number  of  filings  we  have  been  getting  for  the  last 
few  years.  We  have  been  approaching  a  fairly  equal  balance.  We 
had  2,167  filings  but  we  had  19-something  terminations. 

Senator  Burdick.  We  find  your  filings  below  the  national  average. 

Mr.  LocAscio.  2,167  per  judge? 

Senator  Burdick.  323. 

Mr.  LocAscio.  I  agrcee  with  j^ou,  but  the  nature  of  the  filings  is  the 
impoitant  thing.  I  do  not  like  to  compare  our  district  with  another 
disti'iet.  I  am  reluctant  to  compare  our  district  to  another  district 
in  an  attempt  to  gain  more  judges,  but  in  some  of  these  districts,  the 
filing  process  has  increased  enormously  but  there  is  no  judicial  time 
at  ail  involved  in  it.  The  one  district  I  am  referring  to  has  a  number 
of  these  ICC  cases.  Four  thousand  are  being  filed.  It  is  infrequent 
that  any  of  this  ever  gets  before  a  judge,  but  it  expands  these  statis- 
tics enormously  and  the  judges  are  getting  credit  foi-  that. 

Whereas,  in'  our  district  we  have  none  of  this.  Of  our  filings,  20 
percent  are  personal  injury  and  in  some  of  these  other  districts,  it  is 
50  percent. 

It  is  just  the  nature  of  the  caseload  that  I  am  trying  to  impress 
upon  you. 

Senator  Burdick.  We  are  trying  to  take  all  of  that  into  considera- 
tion. We  know  different  districts  have  different  types  of  cases,  but 
we  have  to  use  a  national  yardstick.  We  understand  there  are  some 
cases  you  will  be  involved  in  for  2  or  3  months,  and  we  also  know 
there  are  some  cases  you  can  dispose  of  in  2  or  3  minutes.  You  do 
this  over  a  period  of  time  and  we  try  to  get  an  average. 

Mr.  LocASCio.  I  can  understand  that  and  I  respectfully  still  disa- 
gree with  the  Administrative  Office  and  the  Judicial  Center  on  liow 
they  determine  a  weighted  caseload  of  a  judge.  I  still  feel  that  the 
figur(>s  that  they  apply  to  a  personal  injury  case,  comparing  it  with 
an  ojiinion  case,  are  still,  to  me,  too  low.  I  don't  understand  how 
they  have  arrived  at  this  weighted  caseloa^l  fiaure. 

INIr  Westpiial.  INIr.  Chairman,  may  I  ask  a  question  of  Mr.  Hal- 
loran  on  this  point? 
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Mv.  ITalloraiK  in  (lotoniiinina-  a  woiiihtinl  caseload  fiii'ur".  what  tivat- 
inent  is  givon  a  criiiiinal  case  that  extends  for  10  to  12  weeks  ?  Wliat 
kind  of  a  Aveiglit  is  <j;iven  for  the  length  of  trial  ? 

Mr.  Hallorax.  AVell,  only  if  a  crinii)ial  case  of  that  nature  very 
frequently  had  a  long  trial  with  that  result  would  we  cause  the 
weight  to  be  increased  for  that. 

Mr.  Westpiial.  When  you  determine  the  weight  you  will  give, 
let's  say,  to  an  antitrust  case,  do  you  determine  that  weight  for  all 
antitrust  cases  in  the  Xation,  or  do  you  determine  that  by  the  anti- 
trust cases  Avithin  a  particular  circuit  ? 

IMr.  Hallorax.  All  in  the  Nation. 

iNIr.  Westpiial.  I  see.  So  that  in  this  weighted  caseload  concept, 
there  is  room  to  take  into  consideration  the  fact  that,  in  a  particular 
district,  you  may  have  an  unusual  number  of  protracted  trials?  I 
mean,  this  is  a  matter  that  one  viewing  the  statistics  should  take 
into  account  ?  That  is  the  fact  ? 

]Mr.  Hallor.vx.  Yes;  that  is  a  fact.  Protracted  trials,  looking  at 
the  Xation  as  a  whole,  would  raise  the  weight  for  the  kinds  of  crim- 
inal actions  resulting  in  protracted  trial.  However,  if  there  is  a  dis- 
trict which  has  a  disproportionately  large  number  of  protracted 
trials,  or  tilings  of  that  nature,  they  might  suffer,  perhaps. 

Mr,  Westpiial.  Now,  i\Ir.  Halloran,  for  a  number  of  years  the 
Administrative  Office  used  to  prepare  a  special  exhibit  and  include  it 
in  the  annual  report,  showing  by  name,  the  title  of  the  case,  district, 
and  length  of  time  for  proti-acted  trials,  which  I  think  by  their  defi- 
nition was  anything  over  i20  days. 

Mr.  Hallorax.  Right. 

i\Ir.  Westpiial.  I  don't  think  that  table  is  currently  being  pub- 
lished, but  is  that  table  currently  being  compiled?  Or  is  that  infor- 
mation currently  being  compiled  in  the  Admiiiistrati\"e  Office  on  a 
year-by-year  basis  ? 

Mr,  Hallorax.  No;  We  discontinued  compiling  it,  but  I  believe  we 
could  pull  it  together  if  we  had  to. 

Mr.  Westpiial.  Could  it  be  pulled  together  for  the  District  of 
New  Jersey? 

Mr.  Hallorax,  Yes. 

Mr.  Westpaiil.  Would  you  do  so  for  the  subcommittee? 

j\lr.  Hallorax.  Yes ;  we  will. 

Mr.  Westpiial.  For  the  calendar  year  1972,  let's  say, 

Mr.  Hallorax,  All  right. 

Mr.  Westpiial.  Take  the  number  of  protracted  trials  and  give  the 
subcommittee  the  information  for  the  calendar  year  1972,  let's  sav. 

Mr.  Halix.rax.  All  right,  1972  and  1971. 

[The  information  above-referred  to,  follows :] 
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3Ir.  Westphal.  Thank  you.  Mr.  Chairman. 

Senator  Burdick.  Now.  getting  back  to  another  phase.  As  I  un- 
derstand it.  your  district  has  had  a  temporary  judgeship  since  1970. 
However,  this  temporary  position  lapsed  in  April  1972,  when  one  of 
your  permanent  positions  became  vacant.  So,  in  effect,  the  one  judge- 
ship which  is  requested  could  merely  replace  a  temporary  position 
which  lapsed.  Is  that  true  ? 

Mr.  LocAScio.  It  lapsed  in  February  1971,  not  1972. 

Senator  BtTtDiCK.  All  right. 

Mr.  LocAscio.  That  one  judge  would  then  fill  that  former  tempo- 
rary. That  judge  has  gone  senior. 

Senator  Burdick.  But,  in  effect — 

Mr,  LocASCio.  We  would  be  back  where  we  were  before. 

Senator  Burdick.  Yes. 

Mr.  LocAscio.  If  we  got  the  one.  We  would  be  back  to  10. 

Senator  Burdick.  Do  you  feel  that  the  so-called  organized  crime 
investigations  being  macle  by  the  Justice  Department  cause  enough 
workload  to  justify  the  10th  judge? 

Judge  CooLAiiAN.  I  don't  think  alone,  but  there  are  other  factors 
that  I  have  tried  to  relate  to  you,  which  I  believe  would  authorize 
the  additional  judge.  We  are  in  a  different  category  than  most  of  the 
districts.  We  are  stuck  in  between  Xew  York  and  Pennsylvania, 
where  all  of  the,  shall  we  say,  big  stuff  is  tried? 

]Mr.  LocAscio.  I  would  say  it  is  unfortunate  we  have  that  large 
number  of  strike  force  in  Xew  Jersey,  but  it  does  create  quite  a  bit 
of  litigation.  I  think  between  Brooklyn  and  Xew  Jersey,  we  have 
the  largest  number  of  wiretapping  applications,  and  out  of  that  has 
come,  in  the  last  2  or  3  years,  the  most  significant  number  of  large 
criminal  cases. 

And  that  is  what  has  been  eating  away  at  the  judicial  time. 

]Mr.  Westphal.  And.  of  course,  you  have  to  give  criminal  cases  a 
priority.  And  as  you  give  these  criminal  cases  this  priority,  what  ar- 
rangements do  you  attempt  to  make  in  order  to  keep  pressure  on 
your  civil  caseload  ?  If  you  don't  keep  pressure  on  the  civil  caseload, 
of  course,  nothing  settles. 

]Mr.  LocASCio.  What  we  have  attempted  to  do,  of  course — the  U.S. 
Attorney  respectfully  disagrees  with  us.  He  would  like  to  see  four  or 
five  or  six  of  our  judges  sitting  on  the  criminal  cases.  We  can't  af- 
ford that  because  the  civil  litigant  deserves  some  time  also — 

We  have  been  giving  priority  to  the  criminal.  But  what  we  have 
been  doing  with  the  civil  is,  I  have  had  one  or  two  of  the  judges 
allow  me  to  tack  on  other  judges'  civil  work  when  they  commence  a 
calendar.  So  that  there  is  some  activity  going  on  and  the  lawyers  do 
not  feel  they  are  being  completely  neglected.  When  a  pretrial  calen- 
dar goes  out  for  our  judge,  I  will  respectfully  ask  him,  can  I  put  on 
some  of  the  civil  pretrial  cases  of  another  judge.  We  have  the  indi- 
vidual assignment  system  so  this  has  been  going  on  and  some  of  the 
cases  have  been  moving  that  way. 

Mr.  Westpiial.  This  is  what  I  was  going  to  ask  you.  You  now 
said  that  you,  like  most  of  the  districts,  follow  the  individual  assign- 
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mcnt  calendar  practice.  In  a  district  such  as  yours,  isn't  it  possible 
that  a  master  calendar  system  is  a  better  means  of  keeping  pressure 
on  a  large  calendar  and  particularly  a  civil  portion  of  a  calendar, 
when  you  have  to  devote  so  much  time  to  the  criminal  side  of  the 
calendar  ? 

Judee  CooLAiiAX.  Are  vou  referring  to  a  master  calendar  for  civil 

cases  ? 

j\Ir.  Westpiial.  Yes. 

Judge  CooLAiiAX.  Well,  no,  I  think  that  we  have  the  better  sys- 
tem. So  much  so  that  the  Southern  District  of  New  York  sent  a 
complement  of  their  judges  over  to  us  to  adopt  our  system,  which 
thev  ]iave  done. 

Mr.  Westpiial.  What  I  am  getting  at  is  this:  I  am  interested  in 
how  you  handle  the  situation  where,  at  the  present  time,  you  have 
Judges  A.  B,  and  C  engaged  in  protracted  criminal  cases  that  are 
going  to  last  some  8  weeks,  probably.  During  that  period  of  time, 
the  rest  of  that  judge's  calendar  has  very  little  pressure  being  put  on 
it,  because  even  as  t"o  the  next  case  up,  the  lawyers  in  that  case  know 
they  don't  have  anything  to  worry  about,  that  Judge  A  is  tied  up 
until  the  20th  of  April.  How  do  you  maintain  pressure? 

]\Ir.  LocASCio.  I  can  answer  that.  We  do  revert  to  what  you  called 
a  master  calendar.  The  names  are  interchangeable  but  we  have  uti- 
lized this  procedure.  We  are  utilizing  it  right  now  in  Camden.  AVe 
have  two  judges  in  Camden.  One  judge,  Judge  Cohen,  is  one  of  the 
judges  on  these  protracted  cases,  involving  the  Atlantic  City  munici- 
pal officers.  It  is  in  its  fifth  week. 

What  they  have  done  in  my  Camden  office  is  to  combine  both  case- 
loads on  a  civil  calendar.  You  call  it  a  master  calendar  and  we  call 
it  many  names.  But  we  do  utilize  that  procedure  in  order  to  keep 
pressure  on  the  ("fises. 

If  we  go  back,  if  we  get  the  additiojial  judge  power  we  request, 
and  we  go  back  to  an  orderly  uniform  calendaring  system,  as  we 
have  had  in  Newark  in  the  past,  it  would  alleviate  the  need  for  this 
master  calendar.  But  we  do  utilize  it  when  necessary. 

Mr.  Westpiial.  Do  you  feel  that  you  could  benefit  from  having 
more  full-time  magistrates,  so  that  the  magistrates  can,  through  the 
medium  of  holding  pretrial  conferences  in  civil  cases,  help  you 
maintain  some  of  this  pressure  on  the  civil  calendar? 

:Mi-.  Docasc'to.  Quite  frankly,  right  now,  I  do  not  think  we  require 
another  full-time  magistrate.  "l  don't  think  it  would  give  us  the  help 
that  we  really  would  need.  The  two  magistrates  we  ha^e,  although 
I  will  admit  they  are  quite  busy,  when  you  get  down  to  the  civil 
pretrial  area,  I  think  one  of  them  can  i)robably  handle  the  pretrials 
of  four  judges,  civil  pretrials,  if  he  is  good  at  it.  So  we  have  two  of 
them.  I  think  they  can  perform  the  work. 

By  adding  another  full-time  magistrate.  I  don't  know  if  that 
would  solve  the  problem. 

Mr.  Westpiial.  I  take  it  that  your  magistrates,  the  full-time  ones, 
do  not  handle  any  ari-aignmonts  or  pretrial  conferences  or  motions 
in  criminal  cases. 
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Mr.  LocASCio.  Xo,  I  don't  think — the  one  who  <>ets  most  of  the 
criminal  activity  is  the  one  in  Newark.  I  doiTt  think  he  would  have 
the  time  to  take  on  this  extra  work  ric^ht  now. 

]Mr.  WESxriiAL.  If  you  had  another  full-time  magistrate,  he  would 
have  time  for  activity  in  the  criminal  area? 

Mr.  LocAScio.  Yes.  lie  would,  in  the  criminal  area.  But  I  think  if 
you  look  at  those  statistics,  you  will  see  the  Newark  magistrate  does 
substantially  all  of  the  work  in  the  criminal  field,  other  than  the 
other  magistrates. 

Judge  CooLAHAx.  If  you  desire,  I  can  give  you 

Mr.  LocASCio.  I  think  he  has  those. 

Mr.  "Westpiial.  Committee  exhibit  2  shows  the  magistrates'  work- 
load as  reported  by  the  Administrative  Office's  1972  annual  report, 
and  unless  IMr.  Locascio  objects  to  it,  I  think  it  is  substantially  cor- 
rect. 

Mr.  Locascio.  That  is  correct. 

Mr.  Westpiial.  In  1972.  the  magistrates  held  only  108  pretrial 
conferences.  These  were  all  in  civil  cases. 

]Mr.  Locascio.  All  in  Trenton. 

Mr.  Westpiial.  The  judges  held  449  pretrial  conferences,  and  I 
assume  they  were  both  criminal  and  civil. 

Mr.  Locascio.  No,  that  was  just  civil.  We  do  not  utilize  the 
pretrial  procedure  in  criminal.  Very  infrequent.  We  may  have  four 
or  five  a  year.  So  that  figure,  400  figure,  is  civil. 

Mr.  Westphal.  Mr.  Chairman,  I  have  no  further  questions. 

Senator  Burdick.  Just  one  question.  Do  you  find  many  of  your 
judges  are  tied  up  with  three- judge  trials? 

Mr.  Locascio.  The  three-juclge  court  cases? 

Senator  Burdick.  Yes. 

Mr.  Locascio.  As  the  statement  indicated 

Judge  CooLAiiAX.  We  are  fourth  in  the  country. 

Mr.  Locascio.  ...  we  held  the  fourth  largest  number  of  hearings 
last  year.  And  it  is  not  in  the  old  ICC  case,  where  you  just  had  the 
ICC  cases,  the  rate  cases.  It  is  mostly  civil  rights  or  something  to  do 
with  HEW  or  voting.  It  is  in  those  fields. 

Senator  Burdick.  We  find  an  almost  unanimous  opinion  that  we 
should  do  away  with  them. 

Mr.  Locascio.  They  shoidd  be  abolished. 

Senator  Burdick.  And  this  Congress  Avill,  I  believe  do  so.  That 
will  give  you  some  relief,  will  it  not  ? 

Judge  Coolahax.  I  heartily  agree,  it  should  be  abolished. 

]\Ir.  Locascio.  I  am  also  acquainted  with  your  workings  in  the  di- 
versity field.  To  me.  that  is  another  arm  that  should  be  abolished. 

Judge  CooLAHAX.  With  that,  we  all  agree. 

Senator  Burdick.  The  major  bar  association  doesn't  agree  with 
you. 

]Mr.  Locascio.  I  know. 

Mr.  Westphal.  Just  a  couple  of  brief  questions. 

Judge  Coolahan,  were  you  present  when  I  was  asking  Judge 
Fisher  from  Texas  about  the  amendments  to  the  Longshoremen  and 
Harbor  Workers  Act  that  were  recently  made  by  Congress? 
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]Mr.  LocAscio.  Xo,  we  weren't  here.  That  is  in  the  Jones  Act  type 
cases? 

^Ir.  Wkstimial.  Yes.  Alore  particularly,  those  involving  longshoi-e- 
men  and  harbor  workers. 

]\Ir.  LocASCio.  We  get  very  few  of  those. 

Mr.  Westpiial.  Ap|)roximately  how  many  did  yon  have  last  year? 

]Mr.  LocAscio.  I  doubt  if  we  had  a  dozen. 

Judge  Cooi^viiAX.  "While  we  are  on  the  water,  we  get  ver}'  few  of 
them. 

]Mr.  LocAScio.  We  don't  get  the  Jones  Act  personal  injury  type  ac- 
tion. In  admiralty,  we  get  more  breach  of  contract,  breach  of  chart- 
ers, a  few  limitation  of  liability  cases. 

]Mr.  Westphal.  Xow,  the  condemnation  matters  involving  these 
large  tracts  of  land.  Is  it  jonv  practice  in  your  District  to  refer 
those  matters  to  Special  ]Masters  for  the  taking  of  evidence  ? 

Judge  CooLAHAX.  No.  They  have  been  referred  to  the  judges.  It  is 
going  to  be  a  horrendous  task  from  what  we  have  seen  so  far. 

Mr.  Westphal.  Do  j'ou  see  any  advantage  in  referring  them  to  a 
special  master  where  you  have  280  tracts  of  land? 

Mr.  LocASCio.  I  think  so,  but  under  the  LaBie  case,  the  Supreme 
Court  indicated  we  should  not  refer  these  types  of  things  to  masters. 
With  the  advent  of  the  U.S.  Magistrate,  it  may  well  be  that  we  can 
refer  some  of  these,  maybe  some  novel  issues,  to  the  master  for  his 
recommendation.  But  prior,  you  couldn't  refer  those  to  a  master  be- 
cause of  the  LaBie  cases.  jNIaybe  on  damages,  you  might,  but  not  if 
you  had  a  novel  or  unicjue  title  problem.  You  couldn't  refer  it  under 
LaBie.  But  now  I  think  you  may  be  able  to  do  something  with  it 
under  the  Magistrate  System. 

Judge  CooLAHAN.  As  I  mentioned  before  to  you,  there  are  a  great 
many  mining  companies  up  in  that  section,  particularly  New  Jer- 
sey Zinc,  probably  the  largest  zinc-mining  outfit  in  the  country. 
They  have  been  up  there  for  100  years  and  we  are  going  to  have 
some  problems  with  them  because  their  mines  are  going  to  be  just 


taken.  I  am  guessing  at  this,  but  I  think- 

Senator  Burdick.  We  also  find  with  the  condemnation  case — I  am 
from  the  West,  you  know,  and  we  know  something  about  it — that 
there  is  a  time  when  you  effect  a  lot  of  settlements,  too. 

]Mi-.  LocAsno.  I  am  quite  familiar  with  your  clerk,  who  is  a  very 
good  clerk,  Cleatus  Schmidt,  in  North  Dakota,  and  he  has  called  me 
a  number  of  times  on  land  condemnation.  I  think  North  Dakota  has 
11  condemnation  cases  pending  now. 

Senator  Burdick.  We  took  some  land  with  the  big  dams.  There 
were  more,  of  course.  One  encouraging  thing — you  won't  have  a  rec- 
reation area  like  this  too  often. 

Thank  j'ou  very  much. 

Judge  CooLAiiAX.  Thank  you,  Senator. 

Senator  Burdick.  Adniinisti-ative  exhibits  1  and  2  and  Connnittee 
exhibits  1,  2  and  3  will  now  be  incorporated  into  the  record,  and  we 
will  recess  until  1 :15. 
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Committee  Exhibit  3 
New  Jersey 


ludicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 
1969 

1970 


1971 


None 

Whipple. 
Steel... 


Pa(E) 


Del. 


1972 


Whipple. 
Steel.... 
Sheridan. 
Langley. 


Pa(E) 


Del. 

Pa(M) 

Okla(E) 


Whipple. . 

Clary... 

Sheridan. 

Gibbons. 

Belloni,. 


Pa(E) 


None 


Pa(E) 
Pa(M) 
3rd  Cir. 
Ore. 


1 

15 

60 
10 
41 
25 

3 
23 

1 
15 
15 
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[Whereupon,  at  12:20  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  1 :15  p.m.,  this  same  day.] 

AFTERNOON  SESSION 

1 :30  p.m. 

Senator  Bltrdick.  Our  first  witness  this  afternoon  will  be  Judge 
George  N.  Beamer,  Chief  Judge  of  the  Northern  District  of  Indiana. 

Vv^e  have  your  letter  of  February  24,  and  I  will  now  enter  that  in 
the  record,  should  you  care  to  elaborate  upon  it,  or  add  to  it. 

[The  letter  follows :] 

U.S.  District  Court, 
Northern  District  of  Indiana,  February  24,  1973 

Hon.  QUENTIN  BURDICK, 

Suhcommittee  on  Improvements  in  Judicial  Machinery,  Senate  Office  Building, 
Washington,  B.C. 

Dear  Senator  Burdick  :  This  is  in  answer  to  your  request  for  a  concise  state- 
ment of  points  to  be  made  in  oral  testimony  before  your  committee. 

To  begin  with,  this  is  the  third  attempt  to  obtain  an  additional  judge  in  the 
Northern  District  of  Indiana,  all  of  which  have  been  cleared  through  the  judi- 
cial machinery  set  to  ascertain  the  needs  of  the  district  and  have  then  been 
recommended  by  the  Judicial  Conference  of  the  United  States. 

We  had  an  additional  judge  included  in  tlie  1969  Omnibus  Bill  for  judicial 
inanpower.  This  passed  the  Senate,  but  a  judge  for  our  district  was  eliminated 
in  the  House. 

In  the  last  Congress  we  had  a  jiidge  included  in  the  emergency  bill  provid- 
ing for  some  five  or  six  judges  in  various  districts  scattered  throughout  tlie 
United  States.  This  passed  the  House  but  died  in  the  Senate  Judiciary  Com- 
mittee. 

Now  we  have  a  provision  for  an  additional  judge  included  in  the  current 
bill,  as  recommended  by  the  Judicial  Conference  after  a  thorough  review  and 
recommendation  by  the  Judicial  Council  of  the  Seventh  Circuit  and  the  com- 
mittees of  the  Judicial  Conference  which  review  the  needs  of  the  district. 

In  addition  to  the  statistics  which  you  have  avaihible,  with  some  additions 
which  I  will  attach  to  this  letter,  I  want  to  point  out  some  matters  which  are 
not  shown  by  the  statistics. 

Our  district  is  divided  into  three  divisions,  Hammond,  Fort  Wayne,  and 
South  Bend,  with  a  judge  stationed  in  each  division.  Lafayette  is  an  addi- 
tional place  for  holding  court  in  the  Hammond  Division.  South  Bend  is  ap- 
proximately eighty  miles  from  both  Hammond  and  Fort  Wayne.  Hammond  is 
150  miles  from  Fort  Wayne  and  Lafayette  is  approximately  100  miles  from  each 
of  the  stations.  The  work  at  Lafayette,  which  is  not  great,  is  handled  by  the 
judge  stationed  at  Fort  Wayne. 

While  South  Bend  and  Fort  Wayne,  plus  Fafayette,  have  approximately  a 
normal  caseload  for  one  judge,  from  forty-five  to  fifty  per  cent  of  the  total  case- 
load is  in  Hammond.  Moreover,  since  the  Hammond  Division  encompasses 
the  highly  industrialized  area  in  northwest  Indiana,  the  future  increase  in 
business  will  no  doubt  be  more  dramatic  in  that  division.  In  spite  of  the  help 
that  the  other  judges  have  been  able  to  give  and  will  be  able  to  give,  consider- 
ing their  own  growing  caseloads,  one  judge  stationed  at  Hammond  simply  can- 
not keep  up  with  the  present  and  growing  demands  of  that  division  with  an 
output  well  above  the  national  average. 

I  would  like  to  point  out  one  factor  relative  to  our  caseload  which  makes 
the  raw  figures  misleading.  In  the  past  eight  years  there  have  been  four  fed- 
eral projects  in  the  district  which  require  the  condemnation  of  thousands  of 
parcels  of  privately  owned  land.  These  projects  are  Huntington  Reservoir,  Sal- 
amonie  Reservoir,  Mississinewa  Reservoir,  all  in  the  Fort  Wayne  District,  and 
the  Dunes  National  Lake  Shore  Park  in  the  Hammond  Division.  Many  cases 
have  been  filed  and  many  remain  to  be  filed,  particularly  in  the  Dunes  Na- 
tional Lake  Shore  Park  project.  Many  of  the  cases  contain  many  separate  par- 
cels with  separate  owners,  thus  having  the  potential  of  several  trials  in  one 
case,  as  has  indeed  already  happened  in  some  cases.  Thus,  the  percentage  of 
increase  of  civil  cases  in  the  district  does  not  reflect  the  true  percentage  of  in- 
crease in  the  work  load.  At  present,  there  are  many  of  these  cases  pending 
which  the  present  judges  have  not  been  able  to  try  because  of  the  dramatic  in- 
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crease  in  criminal  cases  in  the  past  two  years.  In  addition,  many  more  are  to. 
be  filed, 

I  am  advised  that  you  are  concerned  about  the  maximum  use  of  magistrates. 
We  liave  four  part-time  magistrates  in  the  district,  one  stationed  at  each  place 
where  court  is  held.  The  total  amount  of  money  paid  to  the  four  magistrate* 
is  $5400.00  a  year.  They  perform  the  functions  formerly  performed  by  commis- 
sioners, plus  handling  petty  offenses.  No  petty  offenses  to  my  knowledge  have 
been  filed  in  the  district  since  the  Magistrate  Act  was  enacted.  We  were  told 
that  a  full-time  magistrate  would  not  be  justified  in  any  one  of  the  divisions 
of  the  district.  If  one  full-time  magistrate  was  appointed,  stationed  in  Ham- 
mond, for  example,  he  would  have  to  travel  to  the  other  divisions  in  order  to 
justify  his  exi.stence.  While  away  from  his  station,  the  judge  would  have  to 
perform  his  commissioner  duties  which  would  be  self-defeating  as  far  as 
judge's  time  is  concerned.  Moreover,  the  judges  of  this  Court  prefer  to  handle 
their  own  pretrials  because  through  that  process  we  dispose  of  most  of  our 
civil  litigation,  which  could  not  be  accomplished  by  part-time  or  even  full-time 
magistrates.  Besides,  if  we  were  to  appoint  one  or  more  full-time  magistrates, 
the  additional  cost  would  approximate  the  costs  of  an  additional  judge.  It 
should  also  be  pointed  out  that  the  Seventh  Circuit  in  the  case  of  TPO,  Inc.  v. 
McMillen,  460  F.2d  348  (1972)  has  indicated  grave  doubt  on  how  effectively 
magistrates  can  be  used  in  our  circuit  because  of  limitations  on  their  author- 
ity. 

You  will  note  from  the  statistics  the  dramatic  increase  in  the  number  of 
criminal  cases  in  this  district  in  the  past  ten  years  (over  eighty  per  cent). 
Much  of  this  increase  has  occurred  in  the  past  two  years.  Not  only  has  the 
number  increased,  but  the  number  that  have  to  be  tried  has  also  increased  out 
of  proportion  to  the  number  filed.  This  is  no  doubt  due  to  the  Criminal  Justice 
Act,  the  Maranda  decision,  and  other  factors.  Because  of  this  increase  in  the 
trial  load  of  criminal  cases,  two  of  the  judges  in  the  district  have  for  the  past 
several  months  had  to  limit  trial  to  criminal  matters  to  the  virtual  exchision 
of  civil  matters.  As  a  result,  civil  cases  are  backing  up  because  of  our  inability 
to  get  to  them.  Because  of  the  adoption  of  the  New  Rule  50(b)  Plan  (Rule 
50(b)  Federal  Rules  of  Criminal  Procedure)  which  requires  the  fast  disposi- 
tion of  all  criminal  ca-ses,  this  situation  will  get  worse  before  it  gets  better,  if 
it  ever  does.  Our  backlog  of  criminal  cases  must  be  disposed  of  promptly, 
along  with  the  new  filings  which  will  require  an  ever  increasing  amount  of 
judge's  time. 

Finally,  I  would  like  to  point  out  that  we  have  adequate  available  facilities 
in  the  district  to  accommodate  a  new  judge  without  the  expenditure  of  addi- 
tional funds.  We  have  two  courtrooms  with  complete  libraries,  or  practically 
so,  that  are  empty  ninety  per  cent  of  the  time.  All  a  new  judge  will  need  to  be 
in  business  will  be  a  few  typewriters  and  his  personal  supplies.  We  have  two 
courtrooms  in  Hammond,  one  of  which  is  used  only  by  visiting  judges  either 
from  within  or  from  outside  the  district.  There  is  also  a  courtroom  at  Lafay- 
ette which  is  used  only  as  necessary  to  dispose  of  the  business  there.  It  is  also 
used  by  the  Referee  in  Bankruptcy  in  his  work  at  Lafayette. 
Sincerely, 

George  N,  Beamer, 

Chief  Judge. 

CHART  1.— U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  INDIANA 


Civil  cases 

Criminal 

cases 

Year 

Pending,  Jan.  1 

Filed 

Disposed  Pending, 

Jan.l 

Filed 

Disposed 

1963 

657 

636 

638 

61 

199 

201 

1964 

655 

627 

607 

59 

214 

215 

1965 

675 

656 

663 

58 

275 

227 

1966 

668 

595 

530 

106 

182 

231 

1967 

733 

580 

631 

57 

250 

231 

1968 

682 

615 

681 

76 

205 

186 

1969 

616 

663 

592 

95 

262 

192 

1970 

687 

688 

591 

165 

220 

223 

1971 

784 

745 

669 

162 

310 

240 

1972 

860 

740 

707 

632 

374 

327 

1973 

893  . 

279 

474 


CHART  2.— U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  INDIANA,  HAMMOND  DIVISION 


Civil  cases 

1 

Criminal 

cases 

Filed 

Disposed 

2 

United 

United 

Defe 

ndanfs 

Year 

States 

Private 

Total 

States 

Private 

Total 

Filed 

di 

>posed 

1959. 

122 

99 

221 

120 

102 

222 

116 

145 

1960. 

159 

87 

246 

139 

111 

250 

87 

122 

1981. 

157 

128 

285 

157 

89 

246 

74 

116 

1962. 

128 

114 

242 

140 

80 

220 

87 

104 

1963. 

159 

153 

312 

256 

157 

313 

92 

109 

1964. 

78 

194 

272 

139 

165 

304 

97 

120 

196b. 

76 

220 

296 

£6 

193 

259 

142 

118 

1966.. 

56 

193 

249 

68 

134 

252 

94 

152 

196/. 

33 

212 

245 

44 

193 

237 

126 

139 

1968. 

57 

249 

306 

59 

207 

266 

91 

102 

1969- 

56 

224 

280 

47 

202 

249 

106 

102 

19/0. 

48 

267 

315 

41 

233 

274 

101 

141 

19/1. 

103 

251 

354 

64 

287 

351 

126 

131 

19/2. 

91 

238 

329 

84 

265 

349 

159 

175 

>  Pendinf 

!  civil  cases. 

United  States 

Private 

Total 

Jan. 

1,  1959 

93 

154 

247 

Dec. 

31,1972 

78 

315 

393 

»  Criminal  cases  pending:  Dec.  31, 1972,  133. 

CHART  3.-U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  INDIANA,  CIVIL  CASES 


Filed 

in— 

Disposed 

in— 

Pending, 

Dec.  31 

Hammond 

Hammond 

Hammond 

Year 

District 

Division 

District 

Division 

District 

D 

vision 

1959 

502 

221 

466 

224 

572 

246 

1960 

512 

246 

451 

250 

623 

242 

1961... 

547 

287 

539 

263 

631 

266 

1962... 

516 

242 

490 

220 

657 

288 

1963 

636 

312 

638 

313 

655 

28/ 

1964. 

627 

270 

607 

302 

675 

2bb 

1965 

656 

297 

663 

260 

663 

292 

1966- 

595 

249 

530 

255 

733 

286 

i967 

580 

247 

631 

229 

682 

304 

i968.. 

615 

306 

681 

271 

616 

339 

i969... 

663 

280 

592 

249 

687 

3/0 

x970 

688 

315 

591 

272 

784 

413 

1971 

745 

354 

669 

351 

860 

416 

1972 

740 

336 

707 

359 

893 

393 

STATEMENT  OF  HON.  GEOUGE  N.  BEAMER,  CHIEF  JUDGE  OF  THE 
NOETHERN  DISTRICT  OF  INDIANA  (HAMMOND) 

Judge  Beamer.  There  are  a  few  things  that  I  might  add.  This  was 
gotten  together  in  a  hurry  last  Saturday  afternoon,  as  a  matter  of 
fact. 

I  think  I  will  hit  the  highlights  of  the  statement.  There  are  cer- 
tain peculiarities  in  our  district,  which  I  think  I  have  tried  to  cover 
by  the  statement,  which  perhaps  should  be  empliasized.  There  are 
three  divisions,  four  places  of  holding  court,  and  a  judge  assigned  to 
each  division. 
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The  heaviest  caseload,  of  course,  is  in  Hammond.  About  45  or  50 
percent  of  all  of  the  caseload  in  the  district  is  in  the  Hammond 
division. 

Now,  I  happen  to  sit  in  the  Hammond  division  at  the  moment.  I 
get  some  help  from  the  other  judges  but  they  have  practically  a  nor- 
mal caseload  of  their  own  and,  as  is  human  nature,  they  feel  they 
should  take  care  of  their  own  caseload  first.  And  I  suppose  I  would 
feel  the  same  way  if  1  were  sitting  in  the  other  divisions. 

But  in  spite  of  the  fact  that  we  have  tried  very  hard,  we  haven't 
been  able  to  keep  up  in  the  Hammond  division,  although  our  back- 
log is  not  too  bad. 

We  get  about  50  percent  of  all  of  the  criminal  business  in  the  dis- 
trict and,  although  we  haven't  tried  too  many  of  the  criminal  cases, 
we  have  tried  to  keep  current.  I  had  160  last  year  and  it  usually 
runs  over  100  cases  a  year.  Many  of  these  cases  are  multiple-defend- 
ant cases. 

At  one  time  I  had  the  distinction,  if  you  could  call  it  that,  of  hav- 
ing handled  more  1953  cases,  that  is  the  interstate  travel  in  aid  of 
racketeering  cases,  than  any  other  judge  in  the  United  States.  We 
had  a  great  number  of  those.  And  now  we  are  getting  a  great  num- 
ber of  1955  cases.  That  is  the  new  act  that  was  passed  a  few  years 
ago,  which  makes  certain  types  of  gambling  and  other  activities  a 
Federal  offense,  where  there  are  five  or  more  people,  and  a  certain 
monetary  value  involved.  And  I  have  had  a  great  number  of  those 
and  they  all  involve  from — well,  from  5  to  15  or  20  defendants,  all 
of  whom  have  to  be  processed  separately. 

I  think  our  trial  load  last  year  was  one  of  the  highest  in  the  Na- 
tion. I  think  there  was  an  average  of  77  cases  per  judge,  something 
like  that,  and  that  takes  an  inordinate  amount  of  time.  Unfortu- 
nately, the  lowest  production  in  my  district  court,  I  think,  com.es 
when  we  try  the  most  cases.  I  remember  once,  I  tried  a  7  weeks' 
case  and  during  that  7-week  period,  I  disposed  of  a  total  of  four 
cases.  Ordinarily,  I  would  dispose  of  45  or  50  during  that  time. 

The  more  trial  time,  the  more  time  you  spend  on  the  bench,  gener- 
ally I  find,  you  get  your  lowest  disposition  of  cases,  because  you 
don't  have  time  to  work  on  the  cases  not  being  tried. 

There  is  another  thing  in  our  district  that  I  didn't  mention  in  the 
report.  If  any  of  you  have  ever  been  in  the  Calumet  area  in  north- 
ern Indiana,  you  laiow  we  have  an  ecology  problem.  I  have  already 
had — I  don't  know  how  many  cases  I  didn't  make  a  survey — but  you 
take  the  catalog  of  the  industry  in  the  area,  and  I  have  had  most  of 
them  under  the  old  Refuse  Act,  from  U.S.  Steel,  Inland  Steel,  Du 
Pont,  all  of  the  other  refineries,  on  down.  And  they  take — really, 
they  are  misdemeanors,  but  they  take  more  time  than  almost  any 
felony  because  most  of  them  want  to  go  to  trial.  They  don't  want  to 
plead  guilty,  because  it  is  bad  for  the  record,  so  you  have  to  try 
them. 

We  haven't  gotten  into  air  pollution  yet  but  that  is  coming,  cer- 
tainly, and  that  is  going  to  increase  our  caseload  immeasurably  in 
that  area. 

We  are  somewhat  handicapped  geographically  because  Fort 
Wayne,  for  example,  is  about  145  or  150  miles  from  Hammond; 
South  Bend  is  about  80  miles  from  both  of  those  locations;  and  La- 
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fayette,  "wliich  is  a  place  we  hold  court  in  the  Hammond  division,  is 
100  miles  from  any  point  where  the  judges  are  stationed.  So  it  takes 
a  good  deal  of  travel  time  and  there  is  a  general  inclination,  of 
course,  as  I  have  already  stated,  for  judges  not  to  travel  any  more 
than  they  have  to,  particularly  when  they  have  plenty  of  work  at 
liome. 

These  are  things  that  I  would  like  to  stress,  in  addition  to  the  raw 
statistics. 

I  w'ould  also  like  to  point  out  that  this  is  our  third  attempt  to  get 
help.  In  19G8.  we  were  in  the  omnibus  bill.  It  passed  the  Senate  and 
we  got  oui-  judge  kicked  out  in  the  House.  Last  year  we  w^ere  in  a 
so-called  emergency  bill  which  passed  the  House  and  died  in  your 
committee  in  the  Senate.  We  are  hopeful  that  this  time  we  can  get 
both  Houses  to  agree  at  the  same  time,  rather  than  in  separate  ses- 
sions. 

I  know  that  you  are  concerned  about  the  use  of  magistrates  and 
perhaps  I  should  explain.  I  have  it  in  my  statement.  If  you  want 
to  ask  m^e  any  questions  about  that,  I  will  be  glad  to  elaborate  on  it. 

We  have  been  turned  down  for  a  full-time  magistrate.  We  didn't 
make  any  great  effort  to  get  one,  although  we  requested  one.  But  be- 
cause of  the  distribution  of  the  workload  in  the  district,  we  don't 
think  we  can  make  adequate  use  of  a  full-time  magistrate.  Certainly, 
he  would  have  to  travel  if  we  had  a  full-time  magistrate.  And  if  he 
traveled,  then  the  local  judge,  wherever  he  sat  generally,  would  have 
to  take  care  of  the  so-called  commissionei'*s  work,  like  preliminary 
hearings,  issuance  of  search  warrants,  and  things  of  that  sort,  while 
he  was  gone.  So  the  matter  would  be  self-defeating. 

Besides,  we  have  a  very  discouraging  report  from  the  seventh  cir- 
cuit on  the  use  of  magistrates,  which  I  cited  in  my  letter.  I  don't 
think  that  we  could  use  them  in  the  seventh  circuit  except  as  under 
the  old  special  masters  s^^stem.  They  have  indicated  that  we  should 
not  use  tliem  in  that  capacity.  Tliat  would  require  us  to  review 
everything  they  did,  which  I  think  would  consume  more  judge  time 
than  if  we  didn't  use  them  at  all. 

I  would  also  like  to  point  out  that  we  have  plenty  of  facilities.  It 
won't  cost  the  Government  anything  as  far  as  facilities  are  con- 
cerned, to  put  another  judge  in  service.  We  have  two  courtrooms 
that  are  standing  vacant  90  percent  of  the  time.  We  have  two  court- 
rooms at  Hammond  with  only  one  judge.  There  is  a  courtroom  at 
Lafayette  that  is  vacant  most  of  the  time  and  I  presume,  even  if  we 
got  another  judge,  would  remain  vacant  most  of  the  time,  because 
there  isn't  enough  business  there. 

It  is  used  more  by  the  referee  in  bankruptcy  than  anybody  else. 
He  has  a  fairly  heavy  caseload  there,  and  goes  there  a  couple  of 
times  a  month  and  hears  his  cases. 

But  we  have  a  complete  library  at  Hammond,  a  fairly  complete  li- 
brary at  Lafayette,  and  complete  library  at  the  other  two  stations, 
or  the  other  divisions.  So  far  as  facilities  are  concerned,  we  are  well 
equipped.  All  we  need  is  somebody  to  put  in  them. 

I  will  be  glad  to  answer  any  questions,  or  try  to  answer  any  if 
you  have  any  you  want  to  direct  to  any  particular  point. 

Senator  Burdick.  First,  I  want  to  thank  you  for  your  contribu- 
tion this  morning.  I  do  have  some  questions. 
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Judge  Beamer.  All  right. 


Senator  Burdick.  When  we  started  these  hearings,  we  heard  testi- 
mony from  a  representative  of  the  Judicial  Conference  to  the  effect 
that,  in  making  the  quadrennial  survey,  the  Conference  was  using  a 
caseload  of  400  cases  per  judge  as  a  yardstick. 

■  In  the  past  5  years,  the  largest  number  of  filings  in  your  district 
lias  been  335  per  judge,  which  is  less  than  the  national  average  of 
363  per  judge.  In  the  past  5  years,  your  average  filings  per  judge 
liave  been  approximately  300.  The  statistical  projections  for  your 
caseload  in  1976  are  well  below  the  suggested  standard  of  400  per 
judge.  Apparently,  your  district  does  not  fall  within  the  standard 
suggested  by  the  Judicial  Conference. 

Do  you  have  any  explanation  for  this? 

Judge  Beamer.  Well,  I  think  because  of  the  nature  of  the  district, 
as  I  have  pointed  out,  and  the  distribution  of  the  caseload  in  the 
district,  plus  the  kind  of  cases  which  we  get.  I  don't  know  how  they 
use  those  standards,  if  they  say  they  have  used  those  standards  and 
still  recommend  a  judge  for  us.  They  have  done  that  since  1968.  It 
has  gone  through  all  of  the  avenues  through  the  Judiciary. 

It  starts  out  with  our  Judicial  Council  of  the  Seventh  Circuit  and 
it  goes  through  two  committees  in  the  Judicial  Conference.  Finally, 
it  is  recommended  by  the  Judicial  (yonference  itself,  and  they  have 
on  three  occasions  recommended  an  additional  judge  because  of  the 
circumstances  that  exist  in  our  district. 

That  is  the  only  thing  I  can  say  about  it.  It  may  be  that — of 
course,  as  I  pointed  out,  we  have  one  division  in  the  district  which  is 
well  over  the  national  standard.  Unfortunately,  their  statistics  are 
based  on  districts,  not  on  divisions. 

Senator  Btjrdick.  Also  during  the  past  5  years,  the  number  of  ter- 
minations per  judge  in  your  district  has  been  below  the  national  av- 
erage. In  1972,  the  national  average  of  terminations  was  358  and 
yours  was  326.  In  1971,  the  national  average  of  terminations  was  315 
and  yours  was  263.  In  1968,  the  national  average  of  terminations 
was  310  and  yours  was  282.  We  have  seen  many  districts  with  higher 
caseloads  which  are  able  to  maintain  terminations  well  above  the  na- 
tional average. 

Can  you  explain  that? 

Judge  Beamer.  Well,  again,  I  can  only  speak  for  myself.  In  the 
Hammond  Division,  the  dispositions  have  been  well  over  the  na- 
tional average.  And  the  other  two  divisions,  I  think,  are  below. 

There  is  a  sheet,  Avhich  is  chart  No.  2,  I  believe,  attached  to  my 
letter,  which  shows  the  filings  and  dispositions  in  the  district.  In  the 
Hammond  Division,  I  should  say.  This  shows  349  in  the  Hammond 
Division,  dispositions  that  are  civil,  and  176  criminal  defendants, 
not  cases,  because  we  didn't  have  the  statistics  on  cases.  There  were 
159  cases  filed  that  year  and  176  defendants  disposed  of. 

On  the  basis  of  those  figures,  that  would  make  about  420 — no, 
more  than  that.  Five  hundred  twenty-five  dispositions. 

Senator  Burdick.  That  is  if  you  call  each  defendant  a  separate 
case. 

Judge  Beamer.  Yes ;  and  that  is  not  quite  realistic,  although  all  of 
them  have  to  be  separately  handled,  as  you  well  know.  And  we  have 
a  report,  pre-sentence  report,  by  the  probation  officer,  and  we  have 
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to  handle  each  one  o^^  them  separately  on  disposition.  Generally, 
they  are  all  tried  in  one  case,  although  we  are  confronted  with  the 
Bruton  case  and  sometimes  have  two  or  three  trials  in  one  case.  That 
is  the  exception  rather  than  the  rule. 

I  think,  actually — let's  see  if  I  can  find  the  number  of  cases,  crimi- 
nal cases,  disposed  of.  I  don't  have  any  figures,  Senator ;  I  am  sorry. 
I  have  the  number  of  trials  but  not  the  number  of  cases  disposed  of. 

Senator  Burdick.  Let's  go  into  a  different  area  then.  Could  the 
fact  that  you  have  no  full-time  magistrates  contribute  to  the  lower 
number  of  terminations? 

Judge  Beamer.  I  don't  think  so.  I  don't  feel  it  does  in  my  divi- 
sion. I  haven't  been  able  to  try  many  civil  cases.  The  only  way  that 
we  could  use  then,  and  then  according  to  the  Seventh  Circuit,  we 
would  have  to,  as  I  say,  review  everything  that  they  do,  or  be  sub- 
ject to  review,  would  be  in  pretrial  matters.  This  is  the  one  area,  and 
the  only  way  I  have  been  al^le  to  keep  up  on  my  civil  cases  at  all,  is 
by  my  use  of  the  pretrial  practice. 

Senator  Burdick.  Briefly,  what  did  the  Seventh  Circuit  say  ? 

Judge  Beamer.  Well,  they  said — the  case  involved  a  decision  or 
ruling  of  a  magistrate  on  a  motion  for  summary  judgment,  and  the 
one  who  lost  mandated  the  judge  to  decide  it  and  they  granted  the 
mandate  and  went  through  the  whole  legislative  history,  or  what 
they  called  the  legislative  history,  and  said  that  the  magistrate's  po- 
sition was  not  intended  to  take  the  place  of  a  judge;  he  was  nothing 
more  than  a  glorified  commissioner  with  no  authority  to  make  any 
decisions  that  would  in  any  way  be  final.  And  they  indicated  that  he 
was  much  like  the  special  master,  who  held  hearings  and  made  reports 
which  were  subject  to  review. 

Well,  if  you  have  to  review  everything  the  magistrate  does,  then 
he  is  no  help. 

Senator  Burdick.  The  testimony  we  have  had  during  these  hear- 
ings is  that,  in  just  about  all  of  the  cases,  the  judges  have  said  they 
use  them  almost  entirely  for  review  of  prisoner  petitions.  And.  of 
course,  the  judges  themselves  enter  the  final  order,  but  they  use  them 
almost  completely  for  that  purpose. 

Judge  Beamer.  I  know  what  the  views  have  been  from  outside  of 
the  Seventh  Circuit.  Judge  Steckler,  who  is  going  to  testify  right 
after  me,  uses  a  full-time  magistrate.  And  they  use  him  almost  ex- 
clusively, I  think,  in  their  pretrial  work.  They  have  four  judges  who 
sit  at  one  place  much  of  the  time  and  they  have  found  it  beneficial,  I 
think.  But  because  of  the  nature  of  our  district,  you  couldn't  justify 
a  full-time  magistrate  in  any  one  division  and  we  have  been  told  we 
couldn't  get  one. 

Senator  Burdick.  Do  you  use  magistrates  for  prisoner  petitions  at 
all? 

Judge  Beamer.  We  use  them,  the  same  as  they  did  the  old  Com- 
missioner. They  have  preliminary  hearings  in  criminal  cases,  they 
issue  search  warrants,  they  issue  arrest  warrants  in  the  trial  of  petty 
cases.  But  we  have  no  petty  cases,  so 

Senator  Burdick.  You  don't  screen  prisoner  petitions,  either  ? 

Judge  Beamer.  No  ;  I  have  my  law  clerk  do  that. 

Senator  Burdick.  Your  law  clerk? 
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Judge  Beamer.  True,  they  could  be  doing  something  else  if  they 
weren't  doing  that,  but  I  am  letting  my  law  clerk  screen  prisoner 
petitions. 

"We  are  only  spending  a  total  of  $5,400  in  our  entire  district  for 
magistrates.  We  have  four  magistrates,  all  part-time.  The  highest 
salary  is  $3,000  and  tlie  lowest  salary  is  $300.  I  suppose  we  could  get 
them  a  pay  increase  if  we  used  them  more,  but  from  my  standpoint, 
I  don't  think  I  can  use  a  magistrate  to  much  advantage.  The  only 
thing  I  could  use  him  for  that  I  am  not  using  him  for  now,  I  think, 
would  be  in  pretrial  practice.  And  I  may  be  selfish,  I  may  be  wrong, 
but  the  pretrial  practice  is  where  I  dispose  of  my  civil  cases. 

I  don't  try  many  civil  cases.  We  get  them  in  at  the  final  pretrial 
and  discuss  settlement  and  I  think  we  try  less  than  5  percent  of  our 
civil  cases. 

I  may  be  wrong  about  the  use  of  a  magistrate  and,  of  course,  we 
are  going  to  have  to  get  more  money  and  more  time  if  we  do  use 
them  more. 

Senator  Burdick.  "Wlien  we  passed  the  Magistrates  Act,  of  course, 
one  of  the  selling  points  was  the  extent  to  which  it  would  relieve  the 
judges  of  some  of  their  duties.  If  it  isn't  relieving  judges,  we  have 
added  an  expense  we  don't  need. 

Judge  Beamer.  Well,  if  we  are  going  to  use  them  the  way  I  think 
you  intended  them  to  be  used,  I  think  you  are  going  to  have  to  write 
a  letter  to  the  Seventh  Circuit  Court  of  Appeals,  because  if  you 
read 

Senator  Burdick.  That  decision  was  only  decided  on  a  summary 
judgment.  It  doesn't  go  into  the  other  areas. 

Judge  Beamer.  Yes;  by  way  of  dictum.  They  have  indicated,  ac- 
tually, unless  you  are  going  to  review  everything  the  magistrates  do, 
they  can't  do  anything,  really,  other  than  do  what  they  did  before  as 
commissioners.  And  I  take  discovery  motions  in  most  criminal — well, 
criminal  and  civil  matters.  We  hold  those  and  dispose  of  them  now 
without  a  hearing  in  nine  cases  out  of — well,  90  cases  out  of  100,  at 
least. 

If  we  turned  them  over  to  a  magistrate  and  let  him  work  on  them 
and  then  report  back  to  us,  and  then  we  held  a  hearing  on  what  he 
did,  we  would  be  spending  more  time  than  we  do  now. 

Senator  Burdick.  I  can't  agree  with  you  more,  but  we  seemed  to 
get  the  impression  that  magistrates  are  relieving  judges  in  other  dis- 
tricts because  they  are  ingeniously  used. 

Judge  Beamer.  I  was  in  a  conference  last  week  of  judges  from 
throughout  the  United  States,  and  some  of  them  are  very  high  on 
the  magistrate  plan.  They  are  more  advantageous,  of  course,  where 
you  have  multijudge  courts.  "\^liere  you  have  a  court  like  Chicago, 
for  example,  where  they  have  13  judges,  they  seem  to  use  the  magis- 
trates. Xot  as  much  as  they  did  before,  because  the  decision  of  the 
Seventh  Circuit  came  out  of  that  court.  So  they  have  had  to  back  up 
on  the  use  of  the  magistrate. 

Senator  Burdick.  You  don't  think  you  could  use  one  at  Ham- 
mond, where  you  have  most  of  your  work,  or  at  South  Bend  ? 

Judge  Beamer.  I  don't  think  they  will  give  us  a  fulltime  magis- 
trate at  Hammond.  If  we  had  one  located  there,  he  would  have  to 
travel  the  district,  and  as  I  say,  when  he  travels,  then  I  would  have 
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to  do  as  I  do  when  he  goes  fisliing  a  couple  weeks  a  year.  I  hear  all 
applications  for  search  warrants,  hold  preliminary  hearings,  and 
also  issue  arrest  warrants  and  the  other  things  that  he  does. 

Senator  Burdick.  The  staff  has  a  few  questions  now. 

]Mr.  Westphal.  Judge,  on  this  matter  of  3'our  magistrates,  you 
have  a  $3,000  man  at  Hammond,  who  is  part-time.  You  have  a 
$1,200  man  at  South  Bend,  a  $9^9  man  at  Fort  Wayne,  and  a  $316 
man  at  LaFayette. 

Now,  you  told  us  that  South  Bend  is  80  miles  from  Fort  Wayne, 
about  80  miles  from  Hammond. 

Judge  Beamer.  Eight. 

Mr.  Westphal.  Plave  you  given  any  thought  to  having  a  full-time 
magistrate  at  South  Bend,  plus  having  your  part-time  people  at 
Hammond  and  Fort  Wayne  and  Lafayette  ?  If  you  had  that  kind  of 
a  setup,  with  most  of  the  litigation  in  your  district  in  Hammond, 
South  Bend,  and  Fort  Wayne,  perhaps  that  magistrate  could  ar- 
range a  schedule  so  that  he  could  travel  the  relatively  short  distance 
of  80  miles  to  either  one  of  these  other  places.  In  that  way,  you 
could  make  some  full-time  work  for  him  and  he  could  take  over  a 
calendar  of  pretrials  that  could  be  set  up  at  an}^  one  of  those  three 
places. 

Judge  Beamer.  That  is  a  possibility.  ISIy  experience  is,  however, 
that  in  order  for  your  pretrial  procedure  to  be  effective,  your  final 
pretrial,  at  least,  has  to  be  conducted  by  a  judge. 

Let's  take  the  ordinary  personal  injury  case,  for  example.  At  a 
pretrial  conference,  we  always  discuss  settlement.  And  without  ex- 
ception now,  if  I  don't  suggest  a  figure,  counsel  will  ask  me  to.  They 
want  it  to  use  as  leverage  on  their  clients.  And  so  I  give  them  a 
figure,  the  best  educated  guess  I  can  give,  from  having  a  pretty  good 
knowledge  of  the  case. 

I  have  asked  other  judges  who  have  full-time  magistrates  how  this 
works  and  they  admit  that  the  magistrates  have  little  effect  in  get- 
ting settlements  from  lawyers.  It  doesn't  have  the  same  effect  on  the 
litigants  or  on  the  lawyers  to  have  a  magistrate  suggest  a  settlement 
amount  and  tell  them  they  ought  to  settle.  Sometimes  we  may  get  a 
little  rough  if  we  are  only  a  few  hundred  dollars  apart — say  we  sim- 
ply can't  afford  to  try  this  case  for  $500;  go  out  in  the  library  and 
settle  it. 

The  magistrate  can't  get  away  with  that. 

^Ir.  Westphal.  Of  course  there  are  two  sides  to  that.  I  appreciate 
the  fact  that  the  judge  himself  is  the  best  headknocker  that  there  is 
in  the  business.  On  the  other  hand,  if  in  order  to  have  that  degree  of 
headknocking  that  is  required  in  order  to  obtain  a  settlement,  it  be- 
comes necessary  for  the  judge  who  will  try  the  case  to  enter  into  a 
discussion  of,  or  even  to  acquire  knowledge  of,  what  the  dollar 
amounts  are  that  the  parties  are  talking  about,  it  has  always  seemed 
to  me  this  inevitably  presents  some  sort  of  a  compromise  for  the 
judge.  Because  if  they  do  not  settle  and  go  on  to  ultimate  trial,  and 
get  a  verdict  returned  in  the  amount  of  X  dollars,  then  on  posttrial 
motions,  the  judge  may  eventually  have  to  pass  upon  the  question  of 
whether  that  dollar  amount  is  or  is  not  excessive. 
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And,  of  course,  a  magistrate  who  engaged  in  that  type  of  head- 
knocking  woukl  not  find  himself  compromised  on  this  ultimate  ques- 
tion in  the  event  the  case  were  not  settled. 

Judge  Beamer.  I  have  never  had • 

Mr.  Westphal.  So,  there  are  two  sides  of  that  coin. 

Judge  Beamer.  I  understand  what  you  mean.  I  have  never  run 
into  it.  I  never  had  any  problem  in  that  connection. 

Mr.  Westphal.  Of  course,  another  thing  that  is  involved  in  what 
we  are  talking  about  here  is  the  tyj)e  of  individual  that  you  are  able 
to  obtain  as  a  full-time  magistrate.  If  he  is  a  person  who  has  had 
sufficient  experience  in  the  trial  of  cases  himself,  and  is  one  for 
whom  the  bar  has  some  respect,  if  he  has  the  backing  and  support  of 
the  judge  or  judges  for  whom  he  works,  he  can  be  pretty  effective  in 
carrying  on  this  type  of  settlement  inducement  at  a  pretrial  confer- 
ence. 

Do  you  agree  with  that? 

Judge  Beamer.  That  is  not  the  kind  of  man  you  can  get,  because 
those  men  make  too  much  practicing  law  to  become  a  magistrate. 

]Mr.  Westphal.  Well,  this  is  all  a  matter  of  degree.  Have  you 
tried  to  get  a  man  of  that  type — of  course,  you  haven't  had  the  au- 
thority for  a  full-time  man,  but  last  year  the  Congress  increased  the 
salary  of  a  full-time  magistrate  to  $30,000. 

Judge  Beamer.  True. 

Mr.  Westphal.  Because  we  were  told  by  a  number  of  judges 
throughout  the  country  that  they  had  difficulty  getting  that  type  of 
man  at  the  salary  of  $22,500. 

Judge  Beamer.  Well,  I  have  that  tyi)e  of  man,  I  think,  in  Ham- 
mond, as  a  part-time  magistrate.  Believe  it  or  not,  he  wouldn't  ac- 
cept the  job  as  a  full-time  magistrate  at  $30,000. 

Mr.  Westphal.  Because  he  prefers  to  practice  law  on  the  side? 

Judge  Beamer.  Eight.  I  am  not  saying  I  can't  get  one ;  I  am  sure 
I  could.  I  can't  think  at  the  moment  of  a  man  that  I  could  get  that 
I  would  want,  who  would  quit  his  practice  and  spend  full-time  as  a 
magistrate  for  $30,000. 

Mr.  Westphal.  The  other  aspect  of  the  part-time  magistrate  situ- 
ation is  that  that  individual  gets  exposed  to  potential  conflict-of- 
interest  cases,  even  though  he  cloes  not  take  any  work  in  the  Federal 
court  itself. 

Judge  Beamer.  A  part-time  magistrate,  I  am  sure,  would  be  very 
ineffective  in  a  pretrial  situation  where  the  fellows  sitting  across  the 
table  are  going  to  be  in  court  with  him,  in  the  State  court  with  him, 
next  week.  It  just  won't  work. 

]\Ir.  Westphal.  Have  you  had  any  discussion  with  anybody  from 
the  Administrative  Office  about  the  magistrate  situation  in  your  dis- 
trict within  the  last  year  or  so? 

Judge  Beamer.  No,  not  to  my  knowledge.  I  have  only  been  chief 
judge  for  90  days,  so  I  don't  know  what  my  predecessor  may  have 
done.  I  know  we  canvassed  the  situation  in  the  district  and  with  the 
Administrative  Office  right  after  the  Magistrate  Act  was  passed-  I 
would  hope  if  we  could  justify  a  full-time  magistrate  now,  they  may 
change  their  mind.  They  might  change  their  mind  now,  I  don'fc 
know;  I  haven't  inquired. 
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But  I  don't  think,  actually,  we  would  be  saving  too  much  money 
over  the  cost  of  a  new  judge,  if  we  had  all  of  these  part-time  magis- 
trates, plus  a  full-time  magistrate.  He  would  have  to  be  staffed  if  he 
were  going  to  be  effective. 

Mr.  Westphal.  In  dollar  figures,  between  the  two  offices,  it  costs 
almost  twice  as  much  to  have  another  district  court  judge  as  it  does 
to  have  a  magistrate  with  a  secretary  and  clerical  assistants. 

Judge  Beamer.  You  mean  that  is  the  national  average. 

Mr.  Westphal.  This  is  the  national  average. 

Judge  Beamer.  Yes. 

Mr.  Westphal.  The  presentation  tliat  jou  have  made  here,  Judge, 
has  emphasized  the  workload  in  the  Hammond  division,  which  is 
where  you  sit.  And,  of  course,  the  Judicial  Conference  in  its  presen- 
tation, and  the  committee  in  its  examination,  has  looked  at  it  from 
the  standpoint  of  a  district-wide  operation,  rather  than  just  one  di- 
vision. 

Judge  Beamer.  Right. 

Mr.  Westphal.  Last  year,  when  the  House  passed  the  bill,  which 
you  have  mentioned  was  pending  in  the  Senate,  after  it  had  been 
passed  b}^  the  House,  the  subcommittee  received  letters  from  vir- 
tually every  lawyer  practicing  in  the  Northern  District  of  Indiana, 
indicating  the  support  of  the  bar  for  yet  a  fourth  judge  in  the 
Northern  District  of  Indiana. 

And  in  that  correspondence,  they  mentioned  the  fact  that  tlie  case- 
load in  Hammond  is  more  than  one  judge  can  handle  and  that  by 
the  time  the  judge  who  is  resident  in  Fort  Wayne  takes  care  of  the 
Fort  Wayne  business,  and  I  think  he  also  goes  to  Lafayette,  that  he 
is  pretty  well  overworked. 

Is  the  problem  in  your  district  one  of  trying  to  direct  or  orient 
the  amount  of  judge  time  that  you  do  have,  in  order  to  cover  the 
caseload  and  go  around  to  the  four  places  where  you  hold  court  ? 

Judge  Beamer.  That  is  part  of  it,  of  course.  One  I  have  been  very 
conscious  of  for  the  last  10  years  and  I  have  done  everything  I  can 
to  get  a  better  distribution,  without  too  much  success. 

Mr.  Westphal.  Now,  you  mentioned  that  the  question  of  an  addi- 
tional district  judge  in  the  Northern  District  of  Indiana  has  had  a 
long  legislative  history,  having  been  i-ecommended  by  the  Judicial 
Conference  back  in  1968.  At  the  time  the  Judicial  Conference  made 
that  recommendation  in  1968,  your  district  had  a  caseload  which 
ranked  31st  in  the  Nation.  At  the  present  time,  the  caseload  in  your 
district  ranks  51st  in  the  Nation.  So  from  the  standpoint  of  compar- 
ison with  all  the  94  districts,  the  need  in  your  district  would  appear 
to  be  less  at  this  time  than  it  was  back  in  1968,  when  the  Conference 
made  its  original  recommendation. 

Judge  Beamer.  You  must  remember  that  many  of  those  50 — what- 
ever it  is — have  one  or  more  judges  in  this  bill  that  is  before  you 
now. 

Mr.  Westphal.  Well,  there  are  some  of  them  that  have  a  much 
heavier  caseload 

Judge  Beamer.  I  am  sure  they  have. 

Mr,  Westphal.  [continuing]  then  the  Northern  District  of  Indi- 
ana, and  the  Judicial  Conference  made  no  recommendations  what- 
soever for  additional  judgeships  there. 
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Judge  Beamer.  If  you  put  it  on  a  straight,  bare  statistics  basis,  I 
can  see  that  is  the  situation.  But  as  far  as  the  kind  of  caseload — al- 
though I  appreciate  that  you  get  figures  on  the  weighted  caseload 
basis — I  don't  know  what  our  district  figures  would  show  on  a 
weighted  caseload  basis  by  division.  The  last  time  I  had  a  survey 
run  by  the  Administrative  Office,  the  Hammond  division  suffered 
most  on  the  weighted  caseload  basis. 

In  other  words,  let's  say  that  we  had  400  cases  in  the  Hammond 
division  on  a  weighted  caseload  basis.  That  went  up  to  450  or  500, 
whereas  one  of  the  other  divisions  with  a  300  raw  statistic  basis, 
dropped  to  275  on  a  weighted  caseload  basis. 

I  don't  know  what  it  would  show  now  or  what  it  would  show  if 
you  took  a  3-  to  5-year  average. 

Mr.  Westphal.  By  the  same  token,  that  leads  to  the  conclusion 
that  the  resident  judge  in  that  other  district,  theoretically,  should  be 
able  to  give  you  more  assistance  in  the  Hammond  division. 

Judge  Beamer.  You  mean  in  the  other  division  ? 

Mr.  Westthal.  The  other  division. 

Judge  Beamer.  Yes,  I  agree. 

]Mr.  Westphal.  The  other  thing 

Judge  Beamer.  I  hope  you  understand  the  authority  of  a  chief 
judge  in  the  district  court.  The  most  you  can  do  is  persuade. 

]\Ir.  Westphal.  I  think  the  committee  understands  that. 

The  other  thing  that  enters  into  this  situation  in  your  district  is 
that  back  in  1968,  when  the  Judicial  Conference  made  its  first  rec- 
ommendation for  yet  a  fourth  judge  in  your  district,  the  national 
average  for  cases  terminated  was  about  310  per  judge. 

Judge  Beamer.  Both  civil  and  criminal  ? 

Mr.  Westphal.  Back  in  1968.  And  in  your  district,  it  was  only 
282.  But  in  any  event,  in  the  intervening  period  of  time,  and  espe- 
cially after  the  magistrate  system  got  into  full  operation  nationwide, 
this  national  average  of  terminations  jumped  up  to  315  per  judge. 

It  was  358  per  judge  in  the  year  1972.  With  the  help  of  magis- 
trates, the  average  terminations  per  judge  jumped  some  43  cases, 
which  on  a  statistical  basis  is  a  large  increase.  And  considering  the 
fact  that  your  magistrate  system  is  basically  the  same  as  the  old 
U.S.  Commissioner  System,  the  thought  necessarily  arises  that  that 
is  why  your  terminations  are  low.  The  magistrate  assistance  you 
would  get  from  full-time  magistrates  wouldn't  solve  all  of  the  prob- 
lems in  your  division,  but  it  would  certainly  help  to  solve  some  of 
them. 

Judge  Beamer.  Well,  I  wouldn't  say  that  it  would  not  be  of  any 
assistance,  but  I  don't  think  it  would  be  of  sufficient  assistance  to 
settle  our  problems  in  the  district.  We  have  never  tried  it,  so,  of 
course,  we  can't  say  positively  it  wouldn't.  But  I  think  because  of 
the  setup  of  the  district,  and  the  nature  of  our  caseload,  perhaps  the 
habits  of  the  judges — these  are  all  factors  you  have  to  deal  with, 
and  if  we  have  bad  habits,  we  probably  can't  be  cured  over  night.  I 
don't  know. 

Mr.  Westphal.  Judge,  in  1972,  144  civil  cases  were  disposed  of 
after  a  trial  had  commenced.  And  of  that  number  100  of  them  were 
nonjury  cases.  AVliat,  generally,  are  the  types  of  matters  that  are 
tried  in  your  district  by  the  court  without  a  jury  ? 
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Judge  Beamer.  Everything. 

Mr.  Westphal.  Pardon? 

Judge  Beamer.  Everything. 

Mr.  Westphal.  There  isn't  any  one  type  that  predominates. 

Judge  Beamer.  No.  I  suppose  that  patent  cases  would  account  for 
more  time  than  anything  else.  I  tried  a  patent  case  a  few  months 
ago  that  took  9  trial  days,  which  was  court  time,  of  course,  without 
a  jury.  I  think  that  is  the  longest  court  case  I  have  tried. 

Mr.  Westphal.  The  same  statistics  for  1972  show  that  you  had  a 
total  of  230  cases,  both  civil  and  criminal,  in  your  district  which 
were  treated  as  trials,  in  that  they  were  either  tried  to  conclusion  or 
at  least  a  jury  was  sworn  and/or  testimony  was  taken.  And  of  those, 
77  trials  consumed  an  average  number  of  84  trial  days  per  judge, 
which  is  a  relatively  low  amount  of  trial  time  for  77  cases. 

Judge  Beamer.  I  had  148.  What  the  total  was 

Mr.  Westphal.  Again,  as  I  say,  this  is  an  average  for  the  three 
judges  in  the  district. 

Judge  Beamer.  Yes.  I  mean,  148  trial  days  I  had  in  fiscal  1972.  I 
think  we  tried,  according  to  the  statistics,  77  cases  per  judge.  I  tried 
more  than  that,  and  I  don't  know  the  breakdown. 

Mr.  Westphal.  Now,  the  report  of  the  Administrative  Office  also 
indicates  that  in  1972  a  total  of  573  pretrial  conferences  were  held 
by  the  three  judges  in  your  district,  which  is  191  per  judge.  Even  if 
these  are  just  a  checklist  type  of  pretrial,  that  is  a  considerable 
amount  of  matter  to  be  scheduled  in  addition  to  your  trial  work,  is 
it  not? 

Judge  Beamer.  Yes,  that  is  true.  Once  in  awhile  I  will  set  a  few 
days  of  pretrials.  Most  of  my  pretrials  are  held — I  have  a  motion 
hour  for  pretrials.  We  have  a  prelininary  pretrial.  We  have  a  status 
report,  and  then  we  have  the  full-fledged  pretrial.  I  do  most  of  that 
in  the  morning  between  9  and  10  o'clock.  Once  in  awhile  we  get  a 
backlog  and  then  I  will  set  a  full  day.  I  find  this  method  to  work 
best,  but  it  sure  takes  time,  I  will  grant  you  that,  but  that  is  where  I 
grind  out  ni}^  civil  cases. 

]Mr.  Westphal.  On  your  criminal  work,  not  having  a  full-time 
magistrate,  that  necessarily  means  that  all  of  the  criminal  work  has 
to  be  handled  by  three  judges. 

Judge  Beamer.  And  their  staffs. 

Mr.  Westphal.  And  under  those  circumstances,  there  really  isn't 
any  point  in  having  an  offense  reduced  to  a  petty  offense  nature,  be- 
cause there  isn't  anybody  other  than  the  judge  to  try  a  petty  ofi'ense. 

Judge  Beamer.  Our  magistrates  are  authorized  to  try  petty  of- 
fenses. We  don't  have  any. 

Mr.  W^estphal.  You  just  don't  have  any? 

Judge  Beamer.  We  don't  have  any.  We  will  get  them  probably, 
because  in  the  Hammond  division  there  is  a  new  national  park,  the 
Lakeshore  National  Park,  in  the  process  of  building,  and  as  a  result 
we  are  getting  a  lot  of  condemnation  cases  out  of  that  now  and  will 
for  the  next  few  years. 

Mr.  Westphal.  Judge,  in  addition  to  the  statistical  exhibits  that 
are  attached  to  your  statement,  do  you  have  with  you  a  breakdown 
whicli  Avould  show  the  number  of  civil  filings  in  the  South  Bend  and 
Fort  Wayne  divisions  for  the 
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Judge  Beamer.  No,  I  am  sorry,  I  do  not  have.  I  can  get  that  for 

you- 

Mr.  Westpiial.  Would  you  furnish  to  the  committee  in  a  letter 
form  a  breakdown  of  your  civil  and  criminal  filings  by  divisions  for 
the  year  1972  ? 

Judge  Beamer.  Yes.  I  think  I  have  such  an  exhibit.  I  didn't  bring 
it  with  me.  I  think  it  is  for  the  calendar  rather  than  the  fiscal  year, 
but  I  don't  think  it  makes  an}-  real  difference.  I  will  send  that  to 
you. 

[The  information  above  referred  to,  follows :] 

U.S.  District  Court, 
Norihern  District  of  Indiana,  March  1,  1913 
Hon.  William  P.  Westphal, 

Chief   Counsel,   Subcommittee  on   Improvements  in  Judicial  Machinery,   New 
Senate  Office  Building,  Washington,  D.C. 

Dear  Mr.  Westphal:  At  the  bearing  last  Tuesday  jou  asked  me  to  submit 
filiugs  and  dispositions  in  eacli  of  tlie  divisions  of  tliis  district  for  the  years 
1971  and  1972.  I  bave  tliose  statistics,  botb  on  a  fiscal-year  basis  and  on  a  cal- 
endar-year basis  for  1971  and  1972.  I  am  enclosing  two  copies  of  eacb.  Tbe  fig- 
ures for  1971  fiscal  and  calendar  year  are  marked  one,  and  tbe  figures  for  1972 
fi.scal  and  calendar  year  are  marked  two. 

Tbese  statistics  sbow  tbe  filings  and  dispositions  in  eacb  division  of  tbe  dis- 
trict, actually  in  eacb  place  wbere  court  is  held.  A  bit  of  explanation  is  needed 
in  order  to  sbow  tbe  work  of  eacb  judge.  You  ^-ill  note  that  the  Hammond 
caseload,  both  civil  and  criminal,  is  divided  between  dockets  one  and  two.  I 
handle  docket  one.  Judge  Escbbacb  bandies  docket  two  plus  Fort  Wayne  and 
Lafayette.  Judge  Grant  has  been  Imndling  South  Bend.  There  are,  of  course, 
some  additional  interchanges  between  all  of  tbe  ca.ses  in  cases  wbere  judges 
are  required  to  disqualify  themselves  or  for  some  other  reason  cannot  handle  a 
case  pending  in  his  division,  but  that  interchange  has  not  been  great. 

Tbe  two  dockets  at  Hammond  were  set  up  sometime  in  fiscal  1971,  at  which 
time  some  cases  were  transferred  from  tbe  single  docket  at  Hammond  to 
docket  number  two.  Thereafter,  Judge  Escbbacb  took  a  certain  number  of  civil 
cases  filed  in  Hammond  and  they  were  docketed  in  number  two.  For  some  time 
he  also  took  some  criminal  cases,  but  in  either  late  1971  or  early  1972  a  grand 
jury  returned  a  great  number  of  cases  at  Fort  Wayne  which  gave  Judge  Escb- 
bacb a  heavy  criminal  docket.  Since  that  time,  he  has  taken  no  criminal 
cases  in  Hammond.  With  this  explanation,  I  think  that  tbe  filings  and  disposi- 
tions in  the  district,  as  well  as  tbe  filings  and  dispositions  by  eacb  judge  in 
the  district,  are  properly  reflected  by  tbese  statistics. 

I  want  to  express  my  appreciation  for  all  tbe  courtesies  extended  at  the 
time  of  tbe  bearing  last  Tuesday. 
Sincerely  yours, 

George  N.  Beamer, 

Chief  Judge. 

U.S.  DISTRICT   CCURT,   NORTHERN   DISTRICT   OF   INDIANA,   FISCAL  YEAR  1971 

CIVIL  ACTIONS 


Dis- 
trict 
total 

Hammond, 
docket  1 

Hammond, 
docket  2 

South  Be 

nd 

Fort  Wayne 

United         Pri- 
States        vate 

Lafayette 

United 
States 

United 
States 

Pri- 
vate 

United 
States 

Pri- 
vate 

United 
States 

Pri- 
vate 

Pri- 
vate 

Pending  July  1,1970. 

Actions  filed 

Disposed..  

690 
751 
606 

24 
77 
41 

-12 

352 
238 
236 

-25 

..... 
2 
-M2 

""33" 
23 

-1-26 

29 
41 
19 

123 
169 
139 

+1 

22 

30 
24 

102 

114 

93 

-1 

7 

11 

9 

31 
24 
20 

Within  district 
trans 

—  I 

Pending  June  30, 
1971 

835 

48 

329 

24 

36 

51 

154 

28 

122 

9 

34 

9.3-12.3 — 7.3- 
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CRIMINAL  ACTIONS 


District      Hammond,      Hammond, 
total        docket  1        docket  2    South  Bend    Fort  Wayne         Lafayette 


Cases  pending  July  1, 1970... 

Cases  filed 

Cases  disposed 

Cases  pending  June  30, 1971. 

New  defendants. 

Defendants  disposed 

Probation  revoked. 


156 

77  .... 

43 

31 

S 

254 

90 

21 

56 

66 

21 

296 

89 

2 

47 

42 

16 

214 

78 

19 

52 

55 

10 

306 

109 

27 

69 

74 

27 

246 

116 

2 

61 

49 

13 

3 

2  .... 

1  .... 

U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  INDIANA,  CALENDAR  YEAR  1971 

CIVIL  ACTIONS 


Dis- 
trict 
total 

Hammond, 
docket  1 

Hammond, 
docket  2 

South  Bend 

Fort  Way 

United 
States 

ne 

Pri- 
vate 

Lafayette 

United 
States 

Pri- 
vate 

United 
States 

Pri- 
vate 

United 
States 

Pri- 
vate 

United           Pri- 
States          vata 

Pending  Jan.  1,1971. 

Actions  filed 

Disposed 

784 
747 
673 

858 

21 
87 
58 

50 

345 
204 
239 

310 

14 

16 

6 

24 

33 
47 
48 

32 

43 
44 
34 

53 

147 

166 
146 

167 

24 
38 
30 

32 

116 

105 
89 

132 

9            32 
9             31 
5             18 

Pending  Jan.  31, 
1971... 

13            45 

CRIMINAL  ACTIONS 


District      Hammond,      Hammond, 

total        docket  1        docket  2    South  Bend    Fort  Wayne         Lafayette 


Pending  Jan.  1, 1971. , 

Filed. 

Disposed 

Pending  Jan.  31,  1971_ 

New  defendants  in  1971 

Defendants  disposed  in  1971. 
Probation  revoked. 


140 

65 

2 

36 

28 

11 

276 

105 

21 

69 

64 

11 

224 

90 

17 

49 

55 

73 

192 

80 

6 

56 

37 

43 

375 

161 

27 

85 

85 

71 

258 

110 

21 

52 

61 

9 

2 

2  .... 

U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  INDIANA,  FISCAL  YEAR  1972 

CIVIL  ACTIONS 


Hammc 

nd, 

Hammc 

nd, 

Dis- 
trict 

docket  1 

docket  2 

South  Bend 

Fort  Wayne 
United         Pri- 

Lafayette 

United 

Pri- 

United 

Pri- 

United 

Pri- 

United 

Pri- 

total 

States 

vate 

States 

vate 

States 

vate 

States 

vate 

States 

vate 

PendingJuly  1,1971. 

833 

48 

329 

23 

37 

51 

152 

28 

122 

9 

34 

Actions  filed 

733 

87 

189 

10 

47 

54 

178 

31 

96 

14 

27 

Disposed 

701 

79 

230 

12 

37 

34 

157 

32 

97 

5 

18 

Within  district 

trans 

-1 

-6 

+7 
-1 

-3 

+1 

+2 

Pending  June  30, 

1972 

865 

55 

282 

21 

47 

71 

179 

27 

119 

19 

45 
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CRIMINAL  ACTIONS 


District 
total 


Hammond, 
docket  1 


Hammond, 
docket  2    South  Bend    Fort  Wayne 


Lafayette 


Pending  July  1,1971 214 

Filed - 297 

Disposed 265 

Within  district  trans 

Pending  June  30, 1972 246 

New  defendants 394 

Defendants  disposed.. 317 

Probation  revoked 9 


78 

19 

52 

55 

10 

119 

12 

88 

57 

21 

97 

17 

74 

69 

8 

-3  .... 

+3  .... 

97 

14 

69 

43 

23 

195 

14 

105 

64 

16 

122 

23 

82 

82 

8 

6  .... 

3  .... 

U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  INDIANA,  CALENDAR  YEAR  1972 

CIVIL  ACTIONS 


Dis- 
trict 
total 

Hammond, 
docket  1 

Hammond, 
docket  2 

South  Bend 

Fort  Way 

United 
States 

ne 

Pri- 
vate 

Lafayette 

United 
States 

Pri- 
vate 

United 
States 

Pri- 
vate 

United 
States 

Pri- 
vate 

United 
States 

Pri- 
vate 

Pending  Jan.  1,1972. 
Actions  filed  In  1972. 

Disposed  in  1972 

Within  district  trans.. 

862 
734 
703 

50 

81 

74 

-2 

55 

310 
196 
246 
-8 

252 

23 
10 
10 

23 

37 
42 
19 

+3 

63 

53 
57 
32 

+1 

79 

167 
211 
162 
-f6 

221 

32 
36 
30 

38 

132 
68 
93 

+1 

106 

13 

17 

8 

+1 

23 

45 
16 
29 

-fl 

Pending  Dec.  31, 
1972 

893 

33 

CRIIVIINAL  ACTIONS 


District      Hammond,      Hammond, 
total        docket  1         docket  2    South  Bend    Fort  Wayne         Lafayette 


PendingJan.  1,  1972.. 139 

Filed  in  1972 358 

Disposed  in  1972 287 

Pending  Dec.  31,  1972 260 

New  defendants  in  1972 452 

Defendants  disposed  in  1972 371 

Probation  revoked 9 


74 

6 

59 

148 

11 

77 

HI 

12 

84 

109 

5 

54 

209 

13 

97 

151 

15 

101 

6  .... 

3 

37 
100 

63 

74 
116 

81 


13 
22 
17 
18 
17 
13 


Mr.  Westphal.  All  right.  Thank  you. 

Thank  you,  iSIr.  Chairman.  I  have  no  further  questions,  ^Mr. 
Chairman. 

Senator  Burdick.  Thank  you  very  much.  Judge,  for  your  testi- 
mony. 

Judge  Beamer.  Thank  vou  for  vour  courtesy. 

Senator  Burdick.  We  will  receive  Administrative  exhibits  1  and  2 
and  Committee  exhibits  1,  2  and  3  for  northern  Indiana  at  this  point 
in  the  record. 
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Year 


1958 
1969 
1970 
1971 
1972 


Name 


Given       Rec'd 


Grant 

None 
None 
Grant. 


Juergens . 
Grant. ... 
Eschbach, 


D.G, 


Ind(S)' 


7th  Cir, 
7th  Cir 


111(E) 


Days 


19 


29 

25 
6 
5 
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Senator  BtnjDicK.  Our  next  witness  will  be  the  Honorable  William 
E.  Steckler,  Chief  Judge  of  the  Southern  District  of  Indiana. 

"Welcome  to  the  committee,  Judge  Steckler.  You,  likewise,  may 
summarize,  up-date,  or  otherwise  refer  to  your  prepared  statement 
during  your  testimony.  It  will  now  be  received  into  this  record. 

[The  prepared  statement  follows :] 

Prepared  Statement  of  Hon.  William  E.  Steckler,  Chief  Judge  of 
THE  Southern  District  of  Indiana 

Mr.  Chairman ;  gentlemen ;  I  am  William  E.  Steckler,  Chief  Judge  of  the 
United  States  District  Court  for  the  Southern  District  of  Indiana. 

The  need  for  a  fifth  judgeship  in  the  Southern  District  of  Indiana  is  felt  by 
each  of  the  present  four  judges  of  the  District.  As  early  as  1968,  we  were 
unanimous  in  our  request  for  such  an  additional  judgeship.  The  Circuit  Coun- 
cil is  cognizant  of  our  need  and  has  voiced  its  approval  and  recommendation 
for  an  additional  judgeship.  The  Judicial  Conference  of  the  United  States  has 
also  joined  in  this  recommendation. 

The  weighted  caseload  per  judge  in  the  Southern  District  of  Indiana  for  the 
fiscal  year  ending  June  1972  was  332  cases  per  judge ;  in  1969  it  was  311,  and 
in  1966  it  was  291. 

Rule  50(b)  of  the  Federal  Rules  of  Criminal  Procedure,  which  became  effec- 
tive October  1,  1972,  is  to  minimize  undue  delay  and  to  further  the  prompt  dis- 
position of  criminal  cases.  This  Court's  Plan  became  effective  January  30,  1973. 
While  the  Court  has  always  given  precedence  to  criminal  matters  on  its 
docket,  the  Plan  under  Rule  50(b)  now  requires  that  all  defendants  shall  be 
arraigTied  and  enter  pleas  within  30  days ;  the  plan  requires  that  trial  shall 
commence  within  90  days  after  a  plea  of  not  guilty  if  the  defendant  is  held  in 
custody,  or  within  ISO  days  if  the  defendant  is  not  held  in  custody.  While  the 
criminal  docket  takes  precedence  the  civil  docket  continually  is  delayed. 

I  submit  that  consideration  must  also  be  given  to  the  civil  litigant — to 
minimize  undue  delay  and  to  further  the  prompt  disposition  of  civil  case.s.  And 
this  can  be  done  by  additional  judgeships. 

In  the  Southern  District  of  Indiana,  at  the  end  of  fiscal  year  1972.  10.190  of 
the  pending  civil  cases  had  been  pending  three  or  more  years ;  at  the  end  of 
fiscal  year  1969,  only  2%  were  three  or  more  years  old ;  and  in  1966,  only  0.9% 
of  the  cases  pending  were  three  or  more  years  old.  (Court  Management  Statis- 
tics 1972).  The  public  interest  demands  a  more  prompt  disposition  of  the  civil 
litigation  in  the  District  Court  than  is  now  possible  with  four  judges. 

I  am  not  unmindful  of  the  relief  that  has  been  and  will  be  afforded  through 
passage  of  the  Federal  Magistrates  Act.  The  Indianapolis  Division  of  the 
Southei'n  District  of  Indiana  has  one  full-time  Magistrate,  and  upon  funds  be- 
coming available  (estimated  to  be  July  1973),  will  have  the  services  of  a  sec- 
ond full-time  Magistrate.  During  the  calendar  year  1972  the  full-time  Magis- 
trate conducted  485  pretrial  conferences ;  82  of  these  cases  were  settled. 
Additionally,  the  full-time  Magistrate  and  the  five  part-time  Magistrates  is- 
sued 243  complaints  and  warrants ;  held  633  hearings  on  complaints  and  indict- 
ments ;  issued  91  search  warrants ;  held  846  hearings  on  petty  offenses,  and 
held  59  probable  cause  hearings.  However,  in  view  of  the  limited  scope  of  final 
authority  of  the  magistrates,  particularly  in  view  of  the  Seventh  Circuit's 
holding  in  T.P.O.  Inc.  v.  McMUlen,  460  F.  2d  348  (7th  Cir.  1972),  and  the 
workload  they  carry,  the  relief  that  is  afforded  through  their  services  still 
does  not  obviate  the  need  for  an  additional  district  judgeship  for  the  Southern 
District  of  Indiana. 

The  Southern  District  of  Indiana  is  composed  of  the  Indianapolis,  Terre 
Haute,  Evansville,  and  New  Albany  Divisions.  In  June  1970  the  Congress  es- 
tablished Richmond,  Indiana,  as  an  additional  place  of  holding  court  in  the  In- 
dianapolis Division.  By  reason  of  the  lack  of  sufficient  judgepower  adequately 
to  serve  the  present  caseload  of  the  Court,  no  sessions  have  been  held  at  Rich- 
mond. 

The  Southern  District  of  Indiana  is  comprised  of  60  of  the  State's  92  coun- 
tries. Over  57%  of  the  State's  population  resides  in  the  Southern  District  of 
Indiana  (State's  population:  5,193,669;  Southern  District  of  Indiana: 
3,019,913).  The  State  as  a  whole  has  become  highly  industrialized.  Indianap- 
olis, the  capital  and  largest  metropolitan  area  in  the  State,  is  located  in  the 
Southern  District  of  Indiana.  According  to  the  Bureau  of  the  Census,  Indian- 
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apolis  ranks  11th  in  population  in  the  nation,  or  29th  out  of  264  metroplitan 
areas  when  measured  by  the  Standard  Metroplitan  Statistical  Areas  as  cur- 
rently defined  by  the  Bureau  of  the  Budget. 

It  is  interesting  to  note  that  the  30  largest  Metropolitan  Statistical  Areas  in 
the  United  States,  according  to  the  latest  figures  of  the  Bureau  of  the  Census 
only  three  are  located  in  a  judicial  district  that  has  less  than  five  judges ;  In- 
dianapolis is  one  of  those  areas. 

Because  of  its  accessibility  by  air  travel,  and  its  adequate  hotel  accommoda- 
tions, Indianapolis  is  conveniently  located  to  attract  litigants  from  without  the 
State  who  have  a  choice  of  forum  within  the  State.  The  Indianapolis  Division 
attracts  a  preponderance  of  the  litigation,  both  civil  and  criminal,  involving  is- 
sues affecting  the  State  as  a  whole;  criminal  prosecutions  involving  numerous 
defendants  in  criminal  conspiracies,  and  other  unlawful  activities  whose  reach 
is  state-wide  and  national  in  scope. 

The  United  States  Penitentiary,  Terre  Haute,  Indiana,  is  located  in  the 
Southern  District  of  Indiana.  As  in  the  case  of  other  judicial  districts  having 
federal  penal  institutions,  the  number  of  applications  for  writs  of  habeas  cor- 
pus and  post  conviction  relief  is  high.  In  addition  to  the  petitions  for  writs  of 
habeas  corpus  initiated  by  inmates,  a  number  of  criminal  cases  involving  in- 
mates originate  in  the  Terre  Haute  Division  pursuant  to  Rule  20  of  the  Fed- 
eral Rules  of  Criminal  Procedure. 

In  addition  to  the  Federal  Penitentiary,  three  state  penal  institutions  are  lo- 
cated in  the  Southern  District  of  Indiana.  These  state  institutions  generate 
applications  for  writs  of  habeas  coi-pus  or  other  post  conviction  relief. 

Approximately  72%  of  the  Court's  civil  caseload  is  in  the  Indionapolis  Divi- 
sion; over  68%  of  the  Court's  criminal  caseload  is  in  the  Indianapolis  Divi- 
sion. Each  of  the  four  judges  of  the  Southern  District  of  Indiana  has  his 
home  station  at  Indianapolis.  Three  of  the  judges,  in  rotation,  each  travel  to 
each  of  the  three  outlying  divi.sions  once  each  year.  From  Indianapolis,  Terre 
Haute  is  about  75  miles  distant ;  Evansville,  185  miles,  and  New  Albany,  about 
120  miles.  Travel  to  the  divisions  takes  the  judge  away  from  his  home  station 
in  Indianapolis  three  times  each  year — fall,  mid-winter,  and  spring — in  addi- 
tion to  any  special  sessions — for  periods  extending  from  one  to  as  long  as  ten 
weeks.  The  three  judges  spend  annually  an  aggregate  of  seven  and  one-half 
months  in  the  Terre  Haute,  Evansville.  and  New  Albany  Divisions.  While  serv- 
ing in  these  divisions  the  judges'  Indianapolis  dockets  are  at  a  standstill. 

By  reasons  of  the  administrative  workload  as  chief  judge  of  the  District  I 
have  not  traveled  to  the  outlying  divisions  since  the  fourth  judge  was  installed 
in  1966.  About  18%  of  the  chief  judge's  time  is  devoted  to  administrative  mat- 
ters. The  Court's  supporting  personnel  presently  number  60,  exclusive  of  the 
judges'  personal  staffs. 

Only  on  one  occasion  has  one  of  our  judges  been  designated  to  serve  in  an- 
other district.  In  March  of  1969,  Judge  Dillin  was  designated  to  sit  in  the 
Eastern  District  of  New  York  by  reason  of  the  backlog  there.  The  Chief  Jus- 
tice through  the  Inter-Circuit  Committee  called  upon  district  judges  from  the 
circuits  in  an  effort  to  reduce  the  backlog  at  Brooklvn.  Judge  Dillin  served 
from  March  17  to  IMarch  31,  1969. 

Should  a  fifth  judgeship  be  created,  full  court  facilities  presently  are  avail- 
able for  use  at  Terre  Haute,  Evansville,  and  New  Albany.  By  reason  of  the 
lack  of  judgepower  to  serve  Richmond,  a  formal  request  has  not  been  made 
for  court  facilities  at  that  location.  At  Indianapolis,  space  recently  vacated  by 
the  Postal  Department  is  available  for  conversion  to  a  full  court  facility.  The 
Circuit  Council  has  approved  the  use  of  this  space  for  court  facilities. 

Approval  of  a  fifth  judgeship  in  the  Southern  District  of  Indiana  is  urged, 
and  indeed  is  essential  if  justice  is  to  be  administered  effectively  in  both  crim- 
inal and  civil  cases  alike. 

Mr.  Chairman,  this  completes  my  statement.  I  shall,  however,  be  pleased  to 
answer  any  questions  the  Committee  may  have. 

STATEMENT  OF  HON.  WILLIAM  E.  STECKLER,  CHIEF  JUDGE  OF 
THE  SOUTHERN  DISTRICT  OF  INDIANA  (INDIANAPOLIS) 

Jiido-o  STErKLF.Tj.  INIr.  Chairman. 

First.  I  shonkl  like  to  say  that  T  have  boon  a  district  jud^e  for  23 
years,  and  have  observed  thousands  of  witnesses  pass  before  the 
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court  find  take  the  witness  stand,  I  never  realized  that  one  could  be 
quite  so  nervous  when  appearing  before  a  chairman  of  the  Subcom- 
mittee of  the  Judiciary  Committee  of  the  U.S.  Senate. 

So  I  consider  this  a  very  unique  privilege  and  a  distinct  honor.  I 
have  never  appeared  before  a  Senate  committee  before. 

Senator  Burdick.  I  might  confess.  Judge,  that  it  is  a  unique  expe- 
rience for  me  to  be  on  this  side  of  the  Bench,  too. 

Judge  Steckler.  iNIr.  Chairman,  if  I  might  have  your  forebear- 
ance,  I  think  it  might  be  helpful  if  I  could  read  a  part  of  the  state- 
ment, to  set  out  the  program  we  seem  to  have  in  mind  in  our 
district. 

The  need  for  the  fifth  judgeship  in  the  Southern  District  of  Indi- 
ana was  felt  by  each  of  the  present  four  judges  of  the  district  as 
early  as  1968.  We  were  unanimous  in  our  request  for  an  additional 
judgeship.  The  Circuit  Council  is  cognizant  of  our  need  and  has  ad- 
vised its  approval  and  recommendation  for  an  additional  judgeship. 

The  Judicial  Conference  of  the  United  States  has  also  joined  in 
this  recommendation. 

The  weighted  caseload  per  judge  in  the  Southern  District  of  Indi- 
ana for  the  fiscal  j^ear  ending  June  1972,  was  332  cases  per  judge.  In 
1969,  it  was  311;  and  in  1966,  it  was  291;  thus  showing  a  constant 
trend  upward  in  the  number  of  cases  filed  according  to  the  weighted 
measure. 

We  are  highly  concerned  with  rule  50(b),  and  the  implementation 
of  rule  50 (by.  Rule  50(b)  of  the  Federal  rules  of  criminal  procedure, 
which  became  effective  October  1,  1972,  is  designed  to  minimize,  as 
you  well  know,  undue  delay  and  further  the  prompt  disposition  of 
criminal  cases.  The  court's  plan  became  effective  January  30, 1973. 

^^Iiile  the  court  has  always  given  precendent  to  criminal  matters 
on  its  docket,  the  plan  under  rule  50(b)  now  requires  that  all  de- 
fendants shall  l3e  arraigned  and  enter  pleas  within  30  days.  The  plan 
requires  that  trial  shall  commence  within  90  days  after  a  plea  of  not 
guilty  if  the  defendant  is  held  in  custody,  or  within  180  days  if  the 
defendant  is  not  held  in  custod3^ 

A\niile  the  criminal  docket  takes  precedent,  the  civil  docket  contin- 
ually is  delayed. 

And  if  there  is  one  point  that  I  should  like  to  emphasize,  it  is 
quite  noticeable  in  our  experience  that  the  criminal  docket  today  is 
crowding  the  civil  business  to  the  side. 

I  called  my  secretary  and  asked  that  she  make  a  run-down  of  the 
different  types  of  criminal  cases  that  we  are  receiving  today  in  our 
court.  I  asked  that  attention  l^e  directed  to  the  multidefendant  cases. 
In  a  recent  conversation  with  the  Assistant  U.S.  Attorney  in  charge 
of  our  special  grand  jury,  in  connection  with  the  organized  crime  in- 
vestigations in  our  district — this  special  grand  jury  was  impaneled  I 
believe,  last  ^fay — I  was  somewhat  surprised  to  learn  from  him  that 
in  the  immediate  future,  the  plan  calls  for  bringing  in  more  conspir- 
acy cases  in  connection  with  the  prosecution  of  drug  violation  cases. 

It  was  pointed  out  to  me  that  it  is  much  easier  to  convict  through 
the  group  indictment  approach  than  it  is  to  take  the  individuals  in- 
dividually, and  thus  prosecute  them  individually,  and  thus  create  a 
large  case  filing  record. 
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So,  bearing  tliis  in  mind,  I  called  my  secretary  and  asked  that  this 
survey  of  my  cases,  our  cases,  be  conducted.  And  this  is  what  was  re- 
ported to  me  b}^  the  law  clerk. 

Senator  Burdick.  Judge,  would  you  mind  suspending  for  a  few 
minutes  ?  We  have  a  matter  on  the  floor  and  I  have  to  go. 

Judge  Steckler.  Yes,  sir.  Most  assuredly. 

[Brief  recess.] 

Senator  Bukdick.  You  may  proceed,  Judge. 

Judge  Steckler.  My  laAV  clerk  called  the  information  in  to  me 
last  evening,  and  this  is  what  he  reported.  That  between  the  period 
July  1,  1971,  to  February  26.  1973,  yesterday,  out  of  the  criminal 
cases  filed  in  the  Southern  District  of  Indiana,  25  cases  had  160  de- 
fendants in  those  cases.  Each  of  the  25  cases  had  three  or  more  de- 
fendants, 7  of  the  25  cases  had  nine  or  more  defendants. 

He  gave  me  the  cause  numbers,  if  anyone  would  be  interested  in 
checking  them.  Cause  Xo.  72,  criminal  111,  had  30  defendants  in  it. 
Cause  No.  72,  criminal  30,  had  14  defendants.  Cause  No.  72,  criminal 
31.  had  13  defendants.  Cause  No.  73.  criminal  13,  had  12  defendants. 
Cause  No.  72,  criminal  23,  had  10  defendants.  Cause  No,  72,  criminal 
29,  had  9  defendants.  And  the  case  filed  yesterday,  cause  no.  73^ 
blank — I  do  not  have  that  cause  number — had  9  defendants. 

Now,  these  are  merely  the  cases  involving  multiple  defendants 
that  are  returned  to  the  court  along  with  the  other  indictments. 

Senator  Burdick.  Were  these  drug  cases  ? 

Judge  Steckler.  I  think  the  case  that  was  filed  yesterday  was  a 
drug  case.  ]\Iost  of  these  are  either  organized  gambling,  or  interstate 
transportation  of  securities,  or  dealing  in  securities  fraudulently,  or 
the  type  of  case  that  involves  a  vvide-scale  operation. 

They  usually  come  before  the  court  with  private  counsel  and  they 
are  very  complex  cases.  They  involve  a  great  deal  of  time  and  trou- 
ble. 

Senator  Burdick.  These  weren't  trials  ?  These  have  just  been  filed, 
these  cases? 

Judge  Steckler.  Oh,  yes.  That  is  correct. 

Now,  I  sometimes  ask  myself  wliether  the  formula  for  weighting 
criminal  cases,  or  civil  cases,  has  been  updated  and  reflects  the  true 
situation  confronting  the  trial  courts  today. 

My  position  is,  and  I  submit,  that  consideration  must  also  be 
given  to  the  civil  litigant,  to  minimize  undue  delay  and  further  the 
prompt  disposition  of  civil  cases. 

I  think  that  this  can  only  be  done  with  additional  judgeships. 

In  the  Southern  District  of  Indiana,  at  the  end  of  the  fiscal  year 
1972,  10.1  percent  of  the  pending  civil  cases  had  been  pending  three 
or  more  years.  At  the  end  of  the  fiscal  year  1969,  only  2  percent 
were  three  or  more  years  old.  And  at  1966,  only  0.9  percent  of  the 
cases  pending  were  three  or  more  years  old. 

These  figures  were  taken  from  the  Court  ^Management  Statistics  of 
1972. 

I  feel  that  the  public  interest  demands  a  more  prompt  disposition 
of  the  civil  litigation  in  the  district  courts  than  is  now  possible  with 
our  four  judges.  I  am  not  unmindful  of  the  relief  that  has  been  and 
will  be  afforded  through  the  passage  of  the  Federal  Magistrates  Act. 
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The  Indianapolis  division  of  the  Southern  District  of  Indiana  has 
one  full-time  magistrate,  and  upon  funds  becoming  available,  esti- 
mated to  be  July  or  thereafter,  the  district  will  have  the  services  of 
a  second  full-time  magistrate. 

During  the  calendar  year  1972  the  full-time  magistrate  conducted 
485  pretrial  conferences.  Eiglity-two  of  these  cases  were  settled.  Ad- 
ditionally, the  full-time  magistrate  and  the  five  part-time  magis- 
trates issued  243  complaints  and  warrants,  held  633  hearings  on 
complaints  and  indictments,  issued  91  search  warrants,  held  846 
hearings  on  petty  offenses,  and  held  59  probable  cause  hearings. 

However,  in  view  of  the  limited  scope  of  the  magistrates'  final  au- 
tlioritv,  particularlv  in  view  of  the  Seventh  Circuit's  holding  in 
TPOl Inc.  V.  McMilleiu  460  Fed.  2d,  348  (7th  Cir.  1972),  and  the 
workload  the  magistrates  carry,  the  relief  that  is  afforded  through 
their  services  still  does  not  obviate  the  need  for  the  additional  dis- 
trict judgeship  for  the  Southern  District  of  Indiana. 

The  Southern  District  of  Indiana  is  composed  of  the  Indianapolis, 
Terre  Haute,  Evansville,  and  Xew  Albany  divisions.  In  1970,  the 
Congress  established  Richmond.  Indiana,  as  an  additional  place  of 
holding  court  in  the  Indianapolis  division.  By  reason  of  the  lack  of 
sufficient  judgepower  to  adeciuately  serve  the  present  caseload  of  the 
court,  no  sessions  have  been  held  at  Richmond. 

The  Southern  District  of  Indiana  is  comprised  of  60  of  the  State's 
92  counties.  Over  57  percent  of  the  State's  population  resides  in  the 
Southern  District  of  Indiana.  The  State's  population  is  5,193,669. 
The  Southern  District  of  Indiana's  is  3.019,913. 

The  State  as  a  whole  has  become  highly  industrialized.  Indianapo- 
lis, the  capital  and  largest  metropolitan  area  in  the  State,  is  located 
in  the  Southern  District  of  Indiana.  According  to  the  Bureau  of  the 
Census,  Indianapolis  ranks  11th  in  population  in  the  Nation,  or  29th 
out  of  264  metropolitan  areas,  when  measured  by  the  standard  met- 
ropolitan statistical  areas,  as  currently  defined  by  the  Bureau  of  the 
Budget. 

It  is  interesting  to  note  that  of  the  30  largest  metropolitan  statis- 
tical areas  in  the  United  States,  according  to  the  latest  figures  of  the 
Bureau  of  the  Census,  only  three  are  located  in  a  judicial  district 
that  has  less  than  five  judges.  Indianapolis  is  one  of  those  three.  I 
believe  Denver  and  JSIilwaukee  are  the  other  two. 

Because  of  its  accessibility  by  air  travel,  and  its  adequate  hotel  ac- 
commodations, Indianapolis  is  conveniently  located  to  attract  liti- 
gants from  without  the  State  who  have  a  choice  of  forum  within  the 
State.  The  Indianapolis  division  attracts  a  preponderance  of  litiga- 
tion, both  civil  and  criminal,  involving  issues  affecting  the  State  as  a 
whole. 

Criminal  prosecutions  involving  numerous  defendants  in  criminal 
conspiracies  and  other  unlawful  activities,  whose  reach  is  statewide 
and  national  in  scope  are  also  attracted. 

The  U.S.  penitentiary  at  Terre  Haute,  Indiana,  is  located  in  the 
Southern  District  of  Indiana.  As  in  the  case  of  other  judicial  dis- 
tricts having  Federal  penal  institutions,  the  number  of  applications 
for  vrrits  of  habeas  corpus  and  postconviction  relief  is  high.  In  addi- 
tion to  the  petitions  for  writs  of  habeas  corpus  initiated  by  inmates, 
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a  number  of  criminal  cases  involving  inmates  originate  in  the  Terre 
Haute  division,  pursuant  to  rule  20  of  the  Federal  rules  of  criminal 
procedure. 

In  other  words,  it  is  not  unusual  when  we  hold  a  session  of  court 
in  Terre  Haute  to  have  a  group  of  inmates  brought  in  who  wish  to 
have  their  cases  finalized  in  all  of  the  districts  in  which  they  may 
have  been  indicted. 

So  this  does  add  to  the  work,  the  presentence  reports  that  have  to 
be  read,  and  the  processing  that  must  take  place  in  regard  to  each  of 
these  individuals. 

In  addition  to  the  Federal  penitentiary,  three  State  penal  institu- 
tions are  located  in  the  Southern  District  of  Indiana.  These  State 
institutions  generate  applications  for  writs  of  habeas  corpus  or  other 
postconviction  relief. 

Approximately  72  percent  of  the  court's  civil  caseload  is  in  the  In- 
dianapolis division.  Over  68  percent  of  the  Court's  criminal  load  is 
in  the  Indianapolis  division.  Each  of  the  four  judges  of  the  South- 
ern District  of  Indiana  has  his  home  station  in  Indianapolis.  Three 
of  the  judges  are  in  rotation,  each  travels  to  each  of  the  three  outl}-- 
ing  divisions — Terre  Haute,  Evansville,  and  New  Albany. 

From  Indianapolis,  Terre  Haute  is  about  75-miles  distant,  Evans- 
ville, 185  miles,  and  New  Albany,  about  120  miles.  And  New  Albany 
is  located  just  across  the  river  from  Louisville,  Ky.,  where  there  is  a 
Federal  District  court. 

Terre  Haute  is  located,  I  believe,  some  20  or  30  miles  from  Dan- 
ville, 111.,  perhaps  a  little  more  distant  than  that,  where  there  is  a 
Federal  District  court. 

Travel  to  the  divisions  takes  the  judge  away  from  his  home  sta- 
tion in  Indianapolis  three  times  each  year — fall,  midwinter,  and 
spring,  in  addition  to  any  special  sessions,  for  periods  extending 
from  1  to  as  long  as  10  weeks.  The  three  judges  spend  annually  an 
aggregate  of  seven  and  one-half  months  in  the  Terre  Haute,  Evans- 
ville, and  New  Albany  divisions.  AVliile  serving  in  these  divisions, 
the  judges'  Indianapolis  dockets  are  at  a  standstill. 

I  might  say  in  this  regard,  we  hear  a  constant  complaint  from  the 
members  of  the  bar  and  from  some  of  the  local  judiciary,  not  only 
in  the  county  where  the  court  is  located,  but  from  counties  or  judges 
located  in  counties  within  the  division,  that  when  the  Federal  Dis- 
trict court  holds  a  session  in  Evansville,  it  greatly  interferes  with 
the  operation  of  the  other  dockets,  of  the  other  courts'  dockets.  In- 
deed, some  tell  us  that  it  virtuall}'  brings  their  court  to  a  standstill 
because  of  the  numerous  requests  for  continuances  in  those  courts  so 
that  lawyers  may  meet  the  "Crash  Program"  put  on  by  the  Federal 
District  court  while  it  is  in  session  there. 

We  do  not  like  to  hear  this.  We  try  to  keep  a  good  relationship 
with  the  local  judiciary.  But  it  is  one  of  the  reasons  why  we  feel  it 
would  be  desirable,  most  desirable,  to  have  a  judge  located  at  Evans- 
ville to  serve  not  only  Evansville,  but  perhaps  Terre  Haute  and  New 
Albany. 

By  reason  of  the  administrative  workload,  as  chief  judge  in  the 
district,  I  have  not  traveled  to  the  outlying  divisions  since  the 
fourth  judge  was  installed  in  1966.  About  18  i^ercent  of  the  chief 
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judge's  time  is  devoted  to  administrative  matters.  This  is  not  re- 
flected in  any  statistics.  That  is  a  ver}^,  very  conservative  figure.  I 
Avould  say  a  more  realistic  figure  would  be  approximately  25  percent 
of  his  time  is  devoted  to  that. 

The  couit's  supporting  personnel  presently  number  60,  exclusive 
of  the  judges'  personal  staffs.  Excluding  these  personal  staffs  of  the 
judges,  Ave  have  some  60  personnel  in  the  clerk's  office,  the  probation 
office,  the  referee's  office,  and  so  forth.  Constantly  problems  arise  in 
those  departments.  The  chief  judge  must  be  available  to  hear  the  de- 
partment heads.  In  March  of  1969,  Judge  Dillin  Avas  designated  ta 
sit  in  the  Eastern  District  of  New  York  by  reason  of  the  backlog 
there.  The  Chief  Justice,  through  the  intercircuit  committee,  called 
upon  district  judges  from  the  circuits  in  an  effort  to  reduce  the 
backlog  in  Brooklyn.  Judge  Dillin  served  from  March  17  to  JSIarch 
31,  1969.  By  reason  of  my  disqualification  in  a  case,  on  a  quid  pro 
quo  basis,  I  served  in  the  Northern  District  of  Indiana  for  a  period 
of  17  days  and  Chief  Judge  Robert  A.  Grant  served  in  the  Southern 
District  of  Indiana  for  a  period  of  29  days.  I  inform  you  of  those 
days  of  service  in  order  to  clarify  the  comment  in  my  prepared 
statement  to  the  effect  that  a  judge  from  my  district  had  served  out- 
side the  district  on  only  one  occassion. 

Should  a  fifth  judgeship  be  created,  full  court  facilities  presently 
are  available  for  use  at  Terre  Haute,  Evansville,  and  New  Albany. 
By  reason  of  the  lack  of  judge  power  to  serve  Richmond,  a  formal 
request  has  not  been  made  for  court  facilities  at  that  location.  At  In- 
dianapolis, space  recently  vacated  by  the  Postal  Department  is  avail- 
able for  conversion  to  a  full  court  facility.  The  circuit  council  has 
approved  the  use  of  this  space  for  court  facilities. 

Approval  of  the  fifth  judgeship  in  the  Southern  District  of  Indi- 
ana is  urged,  and,  indeed,  is  essential  if  justice  is  to  be  administered 
effectively  in  both  criminal  and  civil  cases  alike. 

I  would  like  to  add,  Mv.  Chairman,  before  closing  these  rather 
formal  remarks,  ihat  I  feel  that  the  district  could  use  two  additional 
Federal  judges,  district  judges.  I  went  on  the  bench  in  1950  at  the 
age  of  36,  confronted  with  the  highest  caseload  in  the  Nation.  I  be- 
lieve the  record  will  reflect  there  were  500-and-some  civil  cases  that 
first  5-ear,  and  some  300,  either  250  or  300,  criminal  cases.  I  served 
each  of  the  divisions.  I  traveled  twice  a  year.  I  made  the  circuit.  I 
disposed  of  many,  many  cases,  but  it  was  a  killing  experience,  a  kill- 
ing job  at  that  time. 

My  predecessor.  Judge  Baltzell,  died  6  months  after  I  was  in- 
ducted. He  died  on  October  18,  my  birthday.  I  was  inducted  on 
April  15  of  1950.  I  recall  the  pressure  to  avoid  the  appointment  of  a 
second  Federal  judge  at  that  time.  I  am  not  unmindful  of  the  reali- 
ties of  the  political  world.  No  person  could  have  been  more  active  in 
politics  at  my  age  than  I  was  back  at  that  time. 

It  took  several  years — well,  it  took  4  years,  four  and  a  half  years^ 
to  get  help.  In  1954,  the  second  judge  was  appointed — appointed  by 
President  Eisenhower.  I  was  appointed  by  President  Truman.  We 
then  had  need  for  two  judges — two  additional  judges.  And  I  made 
the  reniark  in  my  statement  at  that  time,  my  written  statement  that 
I  sent  in,  that  always  it  was  half  a  loaf  and  never  a  full  meal,  or  a 
full  loaf. 
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We  would  look  at  our  adjoining  States,  with  their  districts,  and 
we  would  see  the  judge  power  that  they  had,  and  what  they  could 
spare.  That  went  on  from  1954  to  1961,  when  we  were  able  to  get  a 
third  judge.  And  at  that  time.  President  Kennedy  appointed  Judge 
Dillin.  Things  were  under  control,  so  to  speak,  but  not  for  long. 
And  then  we  found  it  was  necessary  for  a  "fourth  judge.  And  each 
time  I  went  through  the  program  of  trying  to  get  more  judicial 
power. 

In  1966.  Judge  Noland  was  appointed  by  President  Johnson. 

I  have  always  felt  that  when  the  need  is  evidenced,  that  it  is  the 
duty  of  the  chief  judge  to  seek  the  help,  the  assistance,  that  the  dis- 
trict needs. 

So  I  have  no  hesitancy  to  state  that  I  feel  the  district  not  only 
needs  one  district  judge  additionally,  but  it  needs  two  additional 
judges  if  the  judges  are  going  to  serve  adequately. 

And  in  closing  my  remarks,  I  would  like  to  summarize  by,  saying, 
first,  that  I  believe  we  must  measure  the  caseload  by  different  stand- 
ards today,  by  reason  of  the  higher  standards  of  criminal  justice 
and  the  complexity  of  the  civil  litigation  that  is  coming  into  the 
courts. 

Second,  the  criminal  conspiracy  cases  that  I  have  mentioned,  have 
numerous  defendants,  some  as  many  as  30  defendants,  for  example, 
as  I  pointed  out  earlier,  25  criminal  cases  witli  160  defendants. 

Third,  the  Criminal  Justice  Act  and  the  attendant  greater  number 
of  jury  trials  have  added  paperwork  involved.  We  have  reasonable 
grounds  to  expect  that  the  trial  experience  will  be  50  percent  greater 
than  it  was  10  years  ago,  if  it  has  not  already  reached  that  point. 

We  have  numerous  three- judge  court  cases.  These  consume  an  in- 
ordinate amount  of  time.  The  assigned  district  judge  who  draws  the 
case  almost  invariably  ends  up  doing  all  of  the  administrative  work 
on  the  file,  writing  the  opinion,  and  conducting  the  pretrial  confer- 
ences. The  three- judge  court  cases  are  arduous  assignments  to  that 
one  district  judge. 

We  have  massive  class  actions  that  are  brought  today.  The  school 
desegregation  cases.  Indeed,  we  have  a  case  today  in  our  court  being 
handled  by  Judge  Dillin  that  has  consumed  literally  hundreds  of 
hours  of  his  time. 

AVe  have  the  reorganization  cases.  I  had  one  experience  with  five 
real  estate  investment  trusts,  involving  some  29  satellite  corpora- 
tions, with  operations  in  5  States,  with  assets  on  the  order  of  $28 
million.  It  was  not  unusual  that  I  held  court  until  2  a.m.  Many  of 
tlie  hearings  were  sandwiched  into  jury  trials,  commencing  at  4:30 
or  5  in  the  afternoon,  to  go  on  until  finished,  because  of  the  emer- 
gencies confronting  the  district  judges  in  the  reorganization  pro- 
ceedings. 

We  referred  much  of  this  work  to  our  referees,  but  it  must  be 
borne  in  mind  that  the  Bankruptcy  Act  limits  the  referees'  power. 
There  are  certain  limitations  on  their  jurisdiction,  just  as  we  en- 
countered in  connection  with  the  magistrates. 

So  the  trial  judge  must  handle  these  cases  and  he  administers  an 
estate  of  some  $28  million,  involving  a  newspaper,  the  Kokomo 
Times,  motels,  a  hotel  and  a  gambling  casino  in  Las  Vegas.  I  was  al- 
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most  actually  surpervising,  as  the  trial  judge,  the  day-to-day  opera- 
tions of  the  hotel  and  casino  in  Las  Vegas. 

I  might  say  that  those  trusts  involved  property  in  Florida.  A  very 
fine  medical  arts  building,  office  buildings,  hotels,  motels,  and  a 
shopping  center,  and  acres  of  citrus-growing  land.  It  was  a  very, 
very  detailed  and  complex  series  of  hearings  and  litigation  over 
whether  the  assets  in  Florida  could  legally  be  brought  into  the  estate 
in  the  Southern  District  of  Indiana.  I  think  we  made  history  in  that 
case. 

We  have  the  EEO  cases.  And  one  of  these  3-year-old  cases  that  I 
have  is  nearly  5  years  old  on  my  docket.  It  involves  Colgate-Palmo- 
live, with  hundreds  of  employees.  The  case  has  been  on  appeal  three 
times  and  is  presently  before  the  court  of  appeals.  I  think  we 
charted  the  way  for  handling  EEO  cases.  These  are  the  equal  em- 
ployment opportunity  cases. 

We  have  now  the  special  grand  juries  in  connection  with  the  effort 
to  control  organized  crime.  And,  of  course,  last,  but  not  least,  I  men- 
tioned that  a  portion  of  the  chief  judge's  time  is  not  reflected  in 
statistics,  but  must  be  credited  to  the  overall  operation  of  the  court. 

So,  jNIr.  Chairman,  that  completes  my  statement.  I  realize  it  is 
lengthy  and  I  apologize  to  you.  You  have  been  most  patient  to  hear 
me  out. 

Senator  Burdick.  Thank  vou  for  your  testimonv  this  afternoon. 

I  want  to  say  first,  that  I  think  the  Congress  should  provide  you 
with  considerable  relief  in  at  least  one  area.  You  referred  to  the 
great  amount  of  time  that  is  consumed  by  three- judge  courts,  not 
only  in  arrangements  for  travel,  but  in  all  of  the  other  factors  that 
tie  up  three  judges  instead  of  one.  I  think  you  can  be  reasonably  as- 
sured that  they  will  be  at  an  end  this  year,  because  there  is  almost 
a  unanimous  opinion  that  we  end  them.  That  will  release  considera- 
ble judge  power,  won't  it? 

Judge  Steckler.  I  think  this  will  be  of  great  help  to  the  district, 
Senator. 

Senator  Burdick.  I  notice  that  in  our  exhibit,  in  1972,  you  had 
criminal  filings  which  included  56  Selective  Service  cases.  Now, 
those  will  either  be  concluded  or  disappear  very  soon.  At  the  end  of 
the  Vietnam  War,  it  is  ver}'  likely  this  will  dwindle  to  nothing. 

Also,  you  had  64  Selective  Service  cases  pending  at  the  end  of 
1972.  How  many  of  these  were  fugitive  defendants,  could  you  tell 
me? 

Judge  Steckler.  I  didn't  quite  get  that. 

Senator  Burdick.  You  had  64  Selective  Services  cases  pending  at 
the  end  of  1972.  How  many  of  the  defendants  were  fugitives  ? 

Judge  Steckler.  I  don't  think  I  have  this  answer.  Senator. 

Senator  Burdick.  This  is  all  going  to  fade  away  now  that  the  war 
is  over,  no  doubt.  So  we  are  going  to  give  you  some  help  in  the 
three-judge  court  area  and  some  of  this  work  is  going  to  evaporate. 

Judge  Steckler.  Yes;  I  think  the  fact  that  we  would  no  longer 
have  them  would  be  quite  a  help.  A  great  help  in  that  regard. 

Senator  Burdick.  The  way  things  look  now — well,  there  is  very 
little  drafting  going  on  now,  but  not  only  that,  the  Draft  Act  is 
supposed  to  expire  on  the  1st  of  July  of  this  year. 
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Judije  Steckler.  Yes. 


Senator  Burdick.  Now,  a'ou  have  heard  the  questions 

Judae  Steckler.  I  Avould  like  to  state  in  response  to  the  questions 
concerning  the  Selective  Sei'vice  cases,  that  very,  very  few  of  those 
cases  were  tried.  Nearly  all  of  them  were  disposed  of  on  pleas  of 
guilty.  ]\Iost  of  them  entered  a  plea  of  guilty.  A  number  of  them,  of 
course,  were  fugitives. 

Senator  Burdick.  But  those  are  occasional  ? 

Judge  Steckler.  Yes. 

Senator  Burdick.  I  believe  you  heard  my  questions  directed  to 
your  colleague  from  the  Northern  District  of  Indiana. 

Judge  Steckler.  Part  of  them ;  yes,  sir.  I  might  say  I  was  boning 
up  on  my  own  notes. 

Senator  Burdick.  We  will  refresh  you  if  you  have  forgotten  any 
of  the  questions.  Your  filings  are  below  national  average  and  your 
terminations  for  judges  have  been  below  the  national  average  for  the 
last  5  years.  In  none  of  the  past  5  years,  has  your  district  terminated 
more  cases  than  you  have  filed,  even  though  the  filings  have  been 
less  than  that  national  average.  How  do  you  explain  that  '^ 

Judge  Steckler.  My  explanation  would  be  this :  That  we  have  op- 
erated under  a  virtual  crash  program  policy.  We  have  delegated  a 
great  amount  of  responsibility  to  our  courtroom  deputy  clerks.  We 
liave  delegated  a  great  amount  of  responsibility  to  the  law  clerks,  to 
the  secretaries.  We  operate  as  a  team.  Each  one  of  our  courts,  or 
judges  and  their  staff. 

I  think  it  is  by  reason  of  good  management  that  we  are  able  to  do 
this.  But  at  a  break-neck  speed,  not  a  normal  effort,  by  extraordi- 
nary expenditure  of  energy  on  the  part  of  our  staffs. 

Senator  Burdick.  I  notice  that  in  1972,  when  you  had  your  full- 
time  magistrate  hold  pretrial  conferences  in  civil  cases,  that  the 
number  of  settlements  before  pretrial  increased  by  141  cases.  Do  you 
feel  you  obtained  some  help  from  these  magistrates  ? 

Judge  Steckler.  ^Nlost  assuredly.  I  would  support  the  program 
100  percent. 

I  might  say,  I  was  opposed  to  it  when  the  idea  of  magistrates  was 
first  introduced,  because  I  practiced  in  Marion  County,  Ind.,  where 
the  local  probate  court  and  the  local  circuit  court  had  conunissioners. 
These  commissioners  were  located  within  the  chambers  of  the  courts. 
And  it  was  not  unusual  for  us  to  present  our  petitions  and  our 
tendered  orders  and,  indeed,  to  make  our  statements  on  the  record, 
and  have  persons  testify  under  oath,  in  getting  an  order  in  a  probate 
matter  or  in  submitting  a  matter  to  the  local  circuit  court. 

So  my  attitude  was  really  a  throwback  to  my  own  experience.  I 
felt  that  the  ease  of  operation,  of  going  into  the  one  courtroom, 
seeing  the  commissioner  on  the  bench,  instead  of  the  judge,  made  it 
very  convenient,  not  only  for  the  lawyer  but  for  the  judge  to  keep 
caught  up  on  the  work  that  he  had  to  handle  in  connection  with  his 
jury  trials  and  more  important  matters. 

So  I  favored  converting  the  commissioners  into  court  conunission- 
ers or  administrative  assistants.  Indeed,  I  just  attended,  as  a  discus- 
sion leader  this  past  week,  a  conference  for  judges.  I  was  on  the  pro- 
gram committee,  helped  set  up  the  program  for  that  conference,  and 
no    judge,   except   one,   having    less   than    5-years'    experience    was 


503 

invited.  We  found  as  a  result  of  the  discussions,  the  conference 
there,  that  there  is  emergini^  in  a  well-run  court  a  person  in  the  role 
of  the  courtroom  deputy,  whom  some  people  may  wish  to  call  an  ad- 
ministrative assistant  to  the  judge,  but  this  person  can  be  most 
effective,  if  not  one  of  the  most  effective  persons  in  the  operation  of 
a  well-managed  court  in  getting  cases  settled,  disposed  of,  and  evalu- 
ated. 

We  use  them  as  case  evaluators.  We  have  them  test  out  the  value 
of  the  cases  and  talk  to  the  lawyers  on  both  sides  by  telephone.  We, 
of  course,  expect  our  magistrate  to  do  that,  and  I  heard  the  term, 
"head-knocker."  We  expect  not  onl}^  the  magistrate  to  be  a  head- 
knocker,  but  with  some  additional  reserve,  we  expect  our  courtroom 
deputy  to  be  a  head-knocker,  and  we  get  a  lot  of  cases  disposed  of  in 
that  fashion. 

Senator  Burdick.  I  notice  you  don't  use  the  magistrates  to  sci-een 
prisoner  petitions.  Why  don't  you  ? 

Judge  Steckler.  I  didn't  catch  that. 

Senator  Burdick.  I  notice  you  don't  use  your  magistrates  to 
screen  prisoner  petitions,  or  do  you  ? 

Judge  Steckler.  We  have  not  reached  that  point.  We  do  expect 
to,  however,  later. 

Senator  Bttrdick.  Since  you  are  in  the  same  geographical  area  as 
Terre  Haute,  I  suppose  you  Avould  have  more  than  your  share  ? 

Judge  Steckler.  That  is  right. 

Senator  Blt^dick.  I  notice  other  judges  make  good  use  of  magis- 
trates for  this  screening  process.  Of  course,  you  put  your  final  ap- 
proval on  anything  that  is  done. 

Judge  Steckler.  As  I  indicated,  we  do  indeed  do  that.  We  have 
felt— in  fact,  this  has  been  the  response  of  our  full-time  magistrate, 
he  has  said,  "Your  Honors,  I  can't  take  on  any  more  work  than  what 
you  have  me  saddled  with  at  the  present  time."  So  when  we  get  a 
second  full-time  magistrate,  we  Avill  be  using  both  of  them,  not  only 
for  screening  prisoner  petitions,  but  we  intend  to  have  them  arraign 
criminal  cases.  Not  merely  precommitment  hearings  shall  be  con- 
ducted by  them,  but  we  feel  we  will  be  compelled  to  have  them  con- 
duct arraignments.  We  are  even  talking  about  the  matter  of  experi- 
menting with  voir  dire  examinations  to  empanel  juries. 

Senator  Burdick.  We  heard  that  is  already  taking  place. 

Judge  Si'ECKLER.  But  with  all  of  this,  we  do  not  feel  that  it  will 
fill  the  need  for  these  additional  judges  or  the  additional  judge. 

Senator  Burdick.  You  have  an  application  in  for  another  full- 
time  magistrate  ?  • 

Judge  Steckler.  Yes,  sir,  and  have  been  informed  that  the  posi- 
tion has  been  authorized. 

Senator  Butjdick.  I  believe  the  staff  has  a  few  questions.  I  am 
going  to  make  a  check  on  the  floor. 

Judge  Steckler.  Again,  I  apologize  for  taking  so  much  time. 

Mr.  Westpiial.  Judge  Steckler,  what  is  the  situation  on  those  Al- 
legheny Airline  crash  cases  ? 

Judge  Steckler.  They  are  all  disposed  of.  One  hundred  and  for- 
ty-four actions.  There  were  88  lawsuits,  and  they  were  all  trans- 
ferred to  the  Southern  District  of  Indiana.  Judge  Holder,  I  wish  to 
give  him  full  credit,  I  believe,  disposed  of  those  cases  more  quickly 
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than  any  other  experience  that  has  been  recorded  in  connection  with 
a  multi-district  piece  of  litigation  involving  that  many  lawsuits. 

jNIr.  Westphal.  Were  they  disposed  of  in  fiscal  year  1972?  Just 
last  year? 

Judge  Steckler.  No,  sir,  no,  it  would  be  in  fiscal  year  1973. 

Mr.  Westphal.  1973.  And  how  many  of  those  cases  were  actually 
tried? 

Judge  Steckler.  They  were  tried  as  a  group.  They  tried  certain 
issues.  In  other  words,  as  I  recall  it — I  did  not  sit  in  the  courtroom, 
I  only  know  what  the  clerks  and  personnel  told  me  and  what  Judge 
Holder  from  time  to  time  would  mention  to  me — I  think  they  took 
certain  test  cases  and  tried  those  cases  and  finally  reached  the  point 
where  the  cases  could  be  settled. 

It  was  a  very  interesting  observation  Judge  Holder  made.  I  feel 
the  committee  may  wish  to  know  it.  Judge  Holder  says  that  in  ret- 
rospect, as  he  looks  back,  if  he  had  it  to  do  over,  he  would  probably 
bifurcate  the  case  and  try  the  issue  of  damages  first.  He  stated — this 
is  unique  and  it  is  a  little  shocking  when  you  first  hear  it  expressed 
— that  counsel,  the  lead  counsel,  could  not  realistically  negotiate  to- 
ward a  settlement  by  reason  of  the  fact  that  they  w^ere  in  the  area, 
the  negotiating  figure  area,  of  $150  million.  He  stated  that  when 
they  finally  arrived  at  a  more  realistic  negotiating  area,  involving 
some  $17  million,  that  the  cases  fell  like  a  row  of  dominoes. 

It  occurred  to  me,  after  receiving  his  memo — I  told  him  to  write 
me  a  memorandum  about  it — that  in  cases  involving  carrier  liability, 
the  airlines  carrier  liability  is  always  present,  that  it  would  be  pru- 
dent to  try  to  ascertain  the  total  amount  of  damages  first  and  then 
attempt  to  negotiate  and  settle. 

Mr.  Westphal.  Another  point.  Judge,  back  in  1968,  when  the  Ju- 
dicial Conference  recommended  a  fifth  judgeship  for  your  district, 
your  district  ranked  30th  in  the  Nation,  as  far  as  filings  were  con- 
cerned, per  judge.  And  as  a  result  of  the  latest  quadrennial  survey, 
you  rank  about  42nd.  And,  again,  the  filings  per  judge  are  below  the 
national  average  in  the  current  year. 

You  first  went  on  the  bench  in  1950  ? 

Judge  Steckler.  Yes,  sir. 

JNIr.  Westphal.  That  was  a  one-judge  district  at  that  time? 

Judge  Steckler.  Yes,  sir. 

Mr.  Westphal.  I  think  you  told  us  that  you  had  a  caseload  of 
some  550  civil  filings  plus  criminal  filings. 

Judge  Steckler.  I  think  there  were  500  civil  cases,  IMr.  Westphal, 
and  I  believe,  if  my  memory  serves  me  correctly,  it  was  either  250  or 
300  criminal  cases. 

IMr.  Westphal.  And  through  this  vast  effort  and  drain  on  your 
personal  resources  that  you  threw  into  that,  I  take  it  that  you  must 
have  terminated  some  400  to  500  hundred  cases  a  year  ? 

Judge  Steckler.  Yes,  sir.  I  would  say  closer  to  500,  750  and — per- 
haps 700  to  800  cases.  And  there  is  a  vast  difference  today  in  han- 
dling a  criminal  case  than  what  I  did  at  that  date.  I  could  go  into 
detail  about  that. 

]\Ir.  Westphal.  In  1954,  I  think  it  was,  your  district  received  a 
second  judge. 

Judge  Steckler.  Yes  sir. 
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^Ir.  Westpiial.  And  you  stayed  a  two-judge  district  up  until  1961, 
when  you  received  a  tliird  judge. 

Judge  S'rECKLER.  That  is  correct. 

Mr.  Westphai..  And  the  fourth  judgeship  was  created  in  1966? 

Judge  Steckler.  1966.  Correct. 

Mr.  Westpiial.  Xow,  I  liave  just  been  reviewing  some  of  these 
statistics  going  back  over  this  period,  and  because  of  the  fact  that 
you  have  been  on  the  bench  for  23  years,  perhaps  you  can  give  us  an 
answer  or  an  explanation  to  this  question. 

Back  in  1959,  after  you  had  a  second  judgeship  for  some  5  years, 
the  total  terminations  in  your  district  were  781,  which  is  390  per 
judge.  Then  in  1964,  when  you  had  had  yet  a  third  judge  for  some  3 
years,  the  total  terminations  were  1,210,  which  was  approximately 
403  per  judge.  And  the  folloAving  year,  1965,  total  terminations 
dropped  down  to  1,173  for  three  judges.  In  1966,  when  I  assume  it 
was  still  a  three-judge  district,  because  your  new  judge  was  either 
appointed  late  in  that  year  or  he  hadn't  finished  his  indoctrination, 
the  total  terminations  fell  to  1,131. 

Then  in  1967,  with  four  judges  available,  the  terminations  fell  to 
1,075.  And  in  the  year  1968,  they  fell  to  964,  which  averaged  out  to 
241  per  judge.  The  national  average  in  1968  was  310  per  judge. 

And  then  since  1968,  the  terminations  in  your  district  have  alwavs 
been  below  the  national  average  of  terminations. 

Now,  it  seems  to  me  that  this  history  that  I  reviewed  over  a  pe- 
riod of  23  years  seems  to  indicate  that,  as  the  judge  power  in  a  dis- 
ti'ict  increases,  the  number  of  terminations  per  judge  decreases.  Is 
this  some  manifestation  of  Parkinson's  law?  Just  what  is  the  ex- 
planation for  this  phenomenon,  which  we  see,  not  only  in  your  dis- 
trict, but  in  a  lot  of  districts.  Why,  as  the  amount  of  judge  power 
available  increases,  does  the  amount  of  work  output  decrease? 

That  is  a  strange  phenomenon  for  the  subcommittee  to  under- 
stand. What  explanation  do  you  have? 

Judge  Steckeer.  It  is  a  very,  very  good  question  and,  indeed,  I 
think  it  will  be  most  beneficial  in  regard  to  making  the  point  I  at- 
tempted to  make  earlier,  in  regard  to  the  change  in  the  nature  of  lit- 
igation coming  into  the  court  today. 

In  1950,  Avhen  I  took  the  bench,  we  were  still  confronted  with  nu- 
merous alphabet  agency  case  litigation — the  housing  and  rent 
control,  or  the  price  control  litigation  that  we  had.  AVe  literally  had 
hundreds  of  those  cases  on  the  docket. 

We  had  so  many  cases  of  that  nature  that  I  went  to  the  chief 
judge  of  the  circuit.  Judge  Earl  JNIajor,  and  I  asked  the  judge  for 
permission  to  appoint  special  masters  to  supervise  and  to  assist  the 
court  in  disposing  of  this  large  number  of  cases  pending. 

Judge  Major  told  me  that  he  would  have  to  wink,  if  he  gave  me 
full  authority  to  go  ahead  and  to  assign  those  cases  on  a  wholesale 
basis  to  masters. 

He  said,  "In  the  first  place,  we  don't  know  how  we  can  guarantee 
the  masters'  compensation,  but  if  you  can  work  it  out,  young  man," 
— and  I  recall  this  very  distinctlj^ — he  said,  "you  do  it." 

So  I  went  back  and  I  met  with  members  of  the  bar,  the  officers  of 
the  local  bar,  the  Indianapolis  Bar  Association.  To  shorten  my 
stor}',  the  first  person   we   appointed   was   a   former   circuit  court 
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jud^re,  Judge  Earl  J.  Cox,  I  believe  was  his  name.  Judge  Earl  Cox. 

I  see  Ben  Cole  in  the  hearing  room.  He  is  fi-om  the  Indianapolis 
newspaper,  the  Indianapolis  Star.  He  was  probably  covering  the 
building  back  at  that  time,  the  local  county  couit. 

We  disposed  of  most  of  these  cases  in  a  period  of  about  3  years 
and  I  would  assign  as  many  as  50  cases  at  once,  not  only  to  Judge 
Cox,  but  to  an  expartner,  a  fellow  by  the  name  of  Latliam,  Harry 
Latham,  and  one  or  two  others.  And  these  men  would  sit  in  the 
courtroom  that  had  been  used  as  the  Master  in  Chancery  courtroom. 

Of  course,  later,  that  was  done  away  with.  And  vre  no  longer  had 
Master  in  Chancery  systems. 

But  I  was  using  this  system  to  dispose  of  this  litigation.  And  we 
made  an  arrangement  whereby  costs  would  be  assessed  in  each  one 
of  those  cases  at  the  rate  of  $50  per  case.  If  tlie  landlord  should  be 
found  guilty  in  the  housing  and  rent  control  case,  for  example.  This 
is  how  the  ISIasters  v;ere  paid.  There  was  some  criticism,  saying, 
well,  perhaps  he  favored  the  tenant  in  order  that  he  would  be  paid. 
But  we  found  that  was  not  proved. 

These  were  honorable  men  and  they  found  for  many  landlords, 
and  in  those  cases,  they  were  not  paid. 

So  today's  litigation  is  so  radically  different  than  the  litigation 
that  came  before  the  court  in  that  day  that  there  is  no  comj)arison. 
And  statistics,  in  my  judgment,  are  no  longer  reliable. 

Mr.  Westpiial.  Well,  I  was  doing  a  lot  of  trial  woik  in  that  same 
period  of  time,  and  it  always  seemed  pretty  complex  to  me.  We  had 
a  lot  of  multiparty  cases,  we  had  a  lot  of  complex  cases  involving 
architects  and  engiiieers,  malpractice  cases,  the  antitrust  cases,  and 
the  mail  fraud  criminal  cases.  I  can't  believe  that  there  has  been 
that  great  a  change  between  1904  and  1065,  and  the  year  1972,  as  far 
as  the  complexity  of  cases  or  the  incidence  of  protracted  trials  or 
multiple-party  litigation,  to  account  for  this  ever-decreasing  per- 
judge  output  of  terminations. 

•  I  mean,  you  start  out  as  high,  I  think  Ave  indicated,  as  800,  and 
you  are  down  nov/  to  250  and  300.  You  have  difficulty  achieving  350 
per  judge.  We  have  increased  the  judicial  manpower  in  the  district, 
and  yet  the  output  drops. 

Judge  Steckler.  Mr.  Westphal,  I  am  trying  my  \"ery  best  to  re- 
call what  could  have  happened  in  that  particular  fiscal  year.  I  be- 
lieve it  was  the  year  in  which  I  tried  one  case  involving  the  entiie 
motion  picture  industry  in  the  United  States,  and  that  took  some  3 
months  to  try.  And  we  had  other  antitrust  litigation  coming  on  at 
that  time,  which  was  not  experienced  in  the  early  days  of  ni}-  being 
on  the  bench. 

I  am  sure  that  a  search  of  our  dockets  would  reveal  the  many  pro- 
tracted cases  that  we  tried  later  on  in  my  experience  that  did  not 
confront  the  court  when  I  first  went  on. 

I  would  like  to  say  in  regard  to  criminal  matters,  we  would  ar- 
raign 30  defendants  in  one  day.  We  can  do  that  today,  but  we  might 
be  doing  it  at  midnight  if  we  follow  rule  11  fully  when  we  get  a 
plea  of  guilty.  And  we  follow  the  rules  very,  very  carcfull}'.  We 
don't  like  to  be  reversed. 

•  ]\Ir.  Westpiial.  You  told  us  about  your  experience  in  using  special 
masters  under  a  plan  where  you  just  grouped  these  cases  and  you  or- 
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iranized  them  and  ran  them  throngh  these  special  masters  and  they 
helped  von  tremendously  in  disposing  of  the  volume  of  cases. 

Judge  Steckler.  Yes.  sir. 

Mr.  Westphai;..:  With  the  passage  of  the  INIagistrates  Act,  ifc  seems 
to  me  that  Congress  has  provided  a  judicial  officer  that  has  all  of 
the  flexibility  and  more  of  a  special  master.  He  is  actually  a  judicial 
officer  in  his  own  riglit  for  certain  types  of  matters,  and  he  is  read- 
ily available,  assuming  that  you  have  the  authority  to  have  enough 
magistrate  lielp  for  use  in  a  special  master  situation. 

Doesi;'t  tliis  then  suggest  that  the  subcommittee  is  correct  in  look- 
ing at  wliat  use  is  being  made  of  magistrates  to  relieve  the  burden 
jLipon  judges  in  handling  certain  types  of  both  civil  and  criminal 
hiatters  that  are  present  on  the  calendar  of  everv  court  in  the  coun- 
try? 

'■Judge  Steckler.  Yes.  I  should  state  that  in  regard  to  the  use  of 
the  special  master,  the  special  master  would  make  his  findings  of 
fact  and  his  conclusions  of  law  and  submit  them  to  the  court  in  the 
form  of  a  recommendation.  The  court  would  either  adopt,  modify, 
or  reject  the  recommendations  of  the  special  master.  Then  we  would 
hear  the  reviews,  where  the  individual  was  aggrieved  with  tlve  spe- 
cial master's  conclusion,  and  that  was  not  infrequent. 

We  had  a  number  of  reviews. 

^Ir.  Westpiial.  That  is  the  normal  procedure  under  rule  53,  is  it 
not? 

Judge  Steckler.  That  is  correct. 

Mr.  Westphal.  We  had  a  chief  judge  the  other  day  who  presided 
in  a  district  where  the  circuit  had  decided  that  magistrates  could  not 
properly  hold  evidentiary  hearings  in  habeas  corpus  matters,  and 
the  judge  offered  the  suggestion  that  by  appointment  of  the  magis- 
trate to  Iwld,  as  a  special  master,  evidentiary  hearings  in  habeas  cor- 
pus matters,  that  the  decision  of  the  circuit  could  be  circumvented, 
so  to  speak,  so  that  the  judge  could  get  this  special  assistance  from  a 
special  master  type  of  situation  like  you  had  some  years  back. 

But  tliis  is  one  of  the  attributes  of  the  magistrate  system  that  has 
been  set  up  in  the  Congress.  Isn't  that  true? 

Judge  Steckler.  Yes  I  would  be  willing  to  act  upon  the  recom- 
mendation of  our  magistrates.  As  I  pointed  out — I  don't  know 
whether  I  have  or  not — but  our  full-time  magistrate  was  a  member 
of  the  Indiana  Court  of  Appeals  at  one  time.  He  was  also  a  criminal 
court  judge  prior  to  going  to  the  court  of  appeals. 

We  have  picked  very,  very  competent  magistrates.  We  have  one  at 
Muncie,  Indiana,  who  was  a  former  U.S.  xVttorney  for  the  Southern 
District  of  Indiana.  One  at  Evansville  is  a  former  U.S.  Attorney. 
And  we  have  a  part-time  magistrate  in  Indianapolis  who  was  a  for- 
mer assistant  U.S.  Attoiney.  We  have  picked  high-quality  persons 
for  these  positions. 

Mr.  AVestphal.  That  is  all  the  ciuestions  I  have. 

Senator  Burdick.  Judge,  thank  you  very  much  for  your  contribu- 
tion today. 

Judge  Steckler.  Thank  you,  sir. 

Senator  Bitjoick.  The  committee  will  be  in  recess  until  the  sixth 
day  of  March.  The  final  entry  in  today's  record  will  be  Administra- 
tive Office  exhibits  1  and  2  and  Committee  exhibits  1,  2  and  3. 
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Committee  Exhibit  3 
Indiana,  Southern 


Judicial  Service  Given  and  Received  (continued) 


Year        Name 


1969 
1971 


1972 


Steckl.3r 

Grant. . , 

Landis 


Dillon . 


Given        Rec'd  Days 


N.Y.(E) 

N.Y.(E) 
Ind.{N) 


7th  Cir. 


Ind{N) 

Customs 

Court 


18 

1 
17 

29 

22 
3 


[Whereupon,  at  3:30  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene on  JSlarch  6, 1973.] 


DISTRICT  (OIRT  JUDGESHIPS 


TUESDAY,   MARCH  6,    1973  ^>i 

U.S.  Senate, 
Subcommittee  ox  Improvements  in 

Judicial  JSIachinert  of  the  ' 

Committee  on  the  Judiciary, 

Washington^  D.O. 

The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m.,  in  room 
4202,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  Present:  William  P.  Westphal.  cliief  counsel;  William 
J.  Weller,  research  director;  and  ]\liss  Kathryn  M.  Coulter,  chief 
clerk. 

Senator  Burdick.  We  will  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill,  S.  597.  This  is  our  ninth  day  of  hearings. 

Today,  we  are  privileged  to  hear  from  the  cliief  judges  of  Oregon, 
the  Western  District  of  Washington,  and  the  Eastern  District  of 
New  York. 

At  this  time,  it  is  my  pleasure  to  recognize  the  distinguished  sen- 
ior Senator  from  Oregon,  Senator  Hatfield, 

Do  you  care  to  make  a  statement.  Senator  ? 

STATEMENT  OF  HON.  MARK  0.  HATFIELD,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  OREGON 

Senator  Hatfield,  Thank  you  very  much,  ]Mr.  Chairman. 

It  is  a  pleasure  to  appear  before  you  this  morning  in  the  company 
of  Judge  Belloni,  the  Chief  Judge  of  Oregon, 

It  was  just  6  years  ago  I  had  the  privilege,  as  the  junior  Senator 
from  Oregon,  to  appear  before  you  in  the  presence  of  my  colleague, 
Senator  Wayne  ]Morse,  to  recommend  the  appointment  of  Judge 
Belloni  to  that  district  in  the  State  of  Oregon,  We  have  been  very 
pleased  with  his  very  outstanding  record  since  this  committee  recom- 
mended his  appointment. 

It  is  a  pleasure  to  appear  before  you  this  morning  in  support  of 
the  1973  Omnibus  Judgeship  Bill,  S,  597,  Included  in  the  recommen- 
dations of  the  Judicial  Conference  of  the  United  States  is  a  fourth 
Federal  judgeship  for  the  District  of  Oregon, 

^Vliile  I  am  not  a  lawyer,  I  know  from  discussions  with  Oregon 
lawyers  and  judges  that  the  situation  we  face  in  Oregon  has  become 
critical.  The  increased  Federal  caseload  filings  threaten  to  swamp 
our  three  hard-working  Federal  judges.  We  in  Oregon  have  been 
very  fortunate  in  the  past  10  years  or  so  because  our  three  judges 
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have  been  industrious  and  hard- working.  They  have  kept  the  back- 
log of  cases  at  a  minimum,  even  though  new  case  filings  have  been 
increasing  steadily. 

I  know  from  discussions  with  Oregon  lawyers  that  the  vigor  with 
which  the  former  chief  judge,  Gus  Solomon,  pursued  efforts  to  en- 
sure that  caseload  backlogs  were  minimized  has  been  continued  by 
the  current  chief  judge,  Robert  Belloni.  Judge  Belloni  is  here  today 
and  will  have  the  opportunity  to  discuss  in  detail  the  operation  of 
the  court  and  efforts  to  prevent  a  backlog  from  developing. 

I  would  add  only  that  it  is  the  opinion  of  all  the  Oregon  lawyers 
with  Avhom  I  have  discussed  this  that  our  current  three  judges  are 
working  as  hard  as  is  possible,  while  still  giving  sufficient  attention 
to  each  particular  case. 

An  examination  of  the  statistics  supports  the  need  for  an  addi- 
tional Federal  judgeship.  At  the  end  of  fiscal  year  1972,  Oregon's 
civil  filings  per  judge  were  the  highest  in  the  ninth  circuit,  and  were 
loth  in  the  country. 

This  increase  reflects  the  growth  of  our  State,  where  the  popula- 
tion has  risen  40  percent  since  the  third  judgeship  was  created  in 
1949.  In  the  22  years  since  then,  civil  and  criminal  filings  have 
climbed  by  163  percent.  "Wliat  is  disturbing  is  that  this  increase  has 
accelerated  in  recent  years,  which  means  that  efforts  to  keep  current 
by  the  three  judges  become  even  more  difficult. 

As  a  nonlawyer,  I  was  impressed  with  a  few  other  statistics  pro- 
vided me  by  Judge  Belloni.  By  the  end  of  1972.  Oregon  was  first  in 
the  ninth  circuit  in  the  number  of  trials  per  judge,  and  19th  among 
the  total  94  judicial  districts  in  the  United  States. 

In  spite  of  eiforts  to  offset  this  increase,  Oregon  now  has  a  pend- 
ing caseload  of  366  cases  per  judge.  The  average  pending  caseload 
among  judges  in  the  ninth  circuit  is  286  and  the  national  average  is 
316.  Among  three- judge  districts  across  the  country,  Oregon  ranks 
third  in  total  ease  filings.  In  comparison  with  the  other  two  three- 
judge  districts  with  more  filings  than  Oregon,  the  median  time  from 
"at  issue"  to  trial  is  21  months  in  the  Eastern  District  of  California, 
and  17  months  in  the  District  of  Puerto  Rico.  The  median  time  in 
Oregon  is  9  months — another  indication  of  the  hard  work  of  our 
three  judges. 

Judge  Belloni  can  comment  in  more  detail  about  these  areas.  In 
both  the  91st  and  92nd  Congresses,  I  introduced  legislation  which 
would  have  created  a  fourth  Federal  judgeship  for  Oregon.  After 
discussions  with  members  of  this  committee,  I  recongized  we  did  not 
face  the  emergency  situation  that  would  have  given  sufficient  added 
weight  for  special  legislation  for  a  fourth  spot.  I  did  want  to  build 
the  record,  however,  to  demonstrate  the  need  for  this  additional  po- 
sition. Naturally,  I  was  pleased  when  the  Judicial  Conference  rec- 
ommended a  fourth  judgeship  for  our  State,  and  I  hope  this  commit- 
tee will  retain  it. 

Mr.  Chairman,  the  adage  that  "justice  delayed  is  justice  denied" 
stems  from  our  constitutional  guarantee  to  a  speedy  trial.  It  is  the 
responsibility  of  Congress  to  see  that  adequate  manpower  is  pro- 
vided to  carry  out  this  constitutional  directive. 

Long  court  delays  and  crowded  dockets  erode  peoples'  confidence 
in  our  judicial  system.  With  neither  purse  nor  sword,  our  courts 
must  depend  on  public  trust  for  their  support  and  their  respect. 
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In  conclusion,  ]Mr.  Chairman,  I  urge  the  creation  of  a  fourth  Fed- 
eral judgeship  for  the  Oregon  judicial  district.  In  addition,  I  urge 
the  inchision  of  those  additional  positions  in  S.  597  that  this  com- 
mittee believes  are  needed.  I  ask  that  this  legislation  be  passed  bj- 
the  Senate  and  House  as  rapidly  as  possible  so  that  these  new  court 
members  can  begin  work  to  relieve  crowded  dockets  across  the  coun- 
try. 

I  want  to  say  that  as  the  senior  Senator,  I  speak  for  the  entire 
Oregon  delegation,  who  are  in  support  of  this  additional  judgeship. 
I  have  statements  form  three  lawyers  among  our  delegation.  Senator 
Piob  Packwood,  Congressman  Wendell  Wyatt  and  Congressman 
John  Dcllenback.  I  would  ask  that  these  be  placed  in  the  record. 

I  think  their  statements  as  attorneys  will  be  of  interest  to  the 
committee  and  I  ask  that  they  be  included  at  this  time. 

]Mr.  Chairman,  I  have  one  additional  comment,  and  that  is  that  we 
have  at  the  present  time  a  remodeling  of  the  Pioneer  Post  Office  in 
Portland,  which  will  be  completed  by  the  first  of  May.  So  there 
would  be  no  additional  moneys  required  to  provide  the  physical  ar- 
rangements or  the  space  for  a  fourth  judge.  All  we  have  to  do  is 
have  the  authorization  and  the  appointment. 

Thank  you  very  much.  I  am  very  honored  to  be  here  this  morning 
to  present  to  you  Judge  Belloni,  our  chief  judge. 

Senator  Burdick.  At  this  time,  the  statement  of  the  junior  Sena- 
tor from  Oregon,  ]Mr.  Packwood,  will  be  made  a  part  of  the  record, 
along  with  the  statements  from  the  Congressmen. 

Senator  Hatfield.  Congressman  Wyatt  and  Congressman  Dellen- 
back,  Mr.  Chairman. 

Prepared  Statement  of  Senator  Bob  Packwood 

Mr.  Chairman,  I  regret  that  I  am  not  able  to  attend  this  hearing  in  person, 
flue  to  a  long-standing  previous  commitment  in  Oregon.  But  I  want  to  assure 
the  committee  of  my  support  for  the  creation  of  a  fourth  Federal  judgeship  for 
Oregon. 

A  quarter  century  ago.  a  third  position  was  created  for  the  U.S.  District 
Court  for  the  District  of  Oregon.  But,  since  then,  Oregon's  population  and  the 
number  and  complexit.v  of  cases  filed  in  Federal  district  court  in  Oregon  have 
grown  dramatically.  Since  1949,  for  example,  Oregon's  population  has  increased 
nearly  40  percent — and  this  growth  is  expected  to  accelerate.  In  the  same  period, 
civil  and  criminal  filings  in  Federal  district  court  have  grown  by  an  alarming 
163  percent. 

The  rate  of  increase  in  civil  filings,  alone,  has  been  startling.  In  the  past 
decade,  civil  filings  have  increased  more  than  75  percent  and — at  the  present 
rate  of  increase — will  double  by  1974.  Oregon  leads  the  ninth  circuit  and  is  13th 
in  the  Nation  in  civil  filings  per  judgeship. 

With   so  many  filings,  Oregon's  Federal  district  court  has  been  .striving  to 
overcome  this  disadvantage  by  concentrating  on  the  termination  of  cases  at  an 
accelerated  rate.  By  the  end  of  1972,  Oregon  stood  first  in  the  ninth  circuit  in 
the  number  of  trials  per  judge  and  19  in  relation  to  the  entire  94  judicial 
districts  in  the  Nation. 

In  an  effort  to  conserve  judges'  time  for  the  disposition  of  cases,  Oregon's 
Federal  district  court  is  presently  utilizing  the  services  of  its  magistrate  to  the 
fullest  possible  extent.  In  addition  to  handling  all  minor  and  petty  criminal 
offenses,  the  magistrate  supervises  all  the  preliminary  felony  proceedings  the 
law  allows.  He  determines  most  civil  discovery  matters,  presides  at  jury  selec- 
tions, acts  as  a  special  master,  is  referred  all  prisoners  habeas  corpus  and  section 
2255  proceedings  and  presides  at  many  civil  trials  by  reference  or  stipulation  of 
the  parties. 

But  in  spite  of  these  efforts,  Oregon's  Federal  district  court  is  falling  behind 
in  its  work.  In  the  past  5  years,  the  pending  caseload  has  risen  from  643  cases  to 
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1.097  cases  and  the  rate  of  increase  is  growing  larger  each  year.  Oregon's 
Federal  judges  have  increased  their  etticiency  and  tliat  of  their  staffs  and  sup- 
porting personnel  to  the  limit ;  but  even  this  has  not  stemmed  the  alarming  rate 
of  increase. 

Mr.  Chairman,  there  is  no  doubt  in  my  mind  that  Oregon's  Federal  district 
.iudges  are  among  the  most  intelligent,  most  competent  and  hardest  working 
judges  in  the  Nation.  But  in  spite  of  this  fact,  there's  a  human  limit  to  what 
three  regular  judges— and  a  senior  judge— can  do. 

It  is  therefore  my  belief  that,  given  the  present  rate  of  filings;,  there  is  no 
reasonable  alternative  to  the  creation  of  a  fourth  Federal  judgeship  for 
Oregon. 

Accordingly,  I  wholeheartedly  recommend  that  a  fourth  Federal  district 
judgeship  be  created  for  Oregon. 


Statement  of  Representative  Johx  Dellexback  of  Oiiegox 

It  is  a  pleasure  to  be  able  to  add  mv  wholehearted  support  to  the  Omnibus 
Judgeship  Bill  of  1973. 

My  support  for  this  legislation  is  founded  on  the  reasonable  and  practical 
provisions  contained  in  the  bill.  I  am  aware  of  the  intense  study  which  the 
Judicial  Conference  of  the  United  States  puts  into  its  reports  and  recommenda- 
tions, and  am  sure  that  their  conclusions  are  logical  and  sound. 

Of  special  importance  to  the  State  of  Oi'egon  is  the  provision  in  the  legislation 
which  would  create  a  fourth  Federal  judgeship  in  (Oregon.  Only  by  a  schedule 
of  hard  work  and  self-sacrifice  have  the  current  Federal  judges  in  Oregon  been 
able  to  insure  prompt  consideration  of  each  pending  case.  I  am  very  thankful  to 
them  for  their  excellent  work  and  great  effort.  However,  such  an  exemplary 
record  cannot  continue  forever.  Oregon's  tliird  judgeship  was  created  in  1940. 
Available  statistics  indicate  that  since  1951  Oregon's  population  has  grown  by 
40  percent  while  civil  and  criminal  case  filings  have  climbed  by  163  percent.  We 
need  the  fourth  judgeship  this  legislation  creates. 

Recognizing  the  public  interest  which  would  be  served  by  the  creation  of  a 
new  judgeship,  the  entire  organized  bar  of  the  State  of  Oregon  join  with  Senator 
Hatfield,  me,  and  the  other  members  of  the  legal  profession  in  Oregon's  con- 
gressional delegation  in  urging  the  passage  of  this  legislation. 

Thank  you  for  your  attention  to  this  matter. 


Statement  of  Representative  Wendell  Wyatt 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C,  March  5,  1973. 
Hon.  Mark  O.  Hatfield, 
Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Hatfield  :  I  am  advised  that  on  Tuesday,  March  6.  you  will  be 
testifying  before  the  Subcommittee  on  Improvements  in  Judicial  Machinery  of 
the  Senate  Committee  on  the  Judiciary  in  support  of  S-597,  the  1973  Omnibus 
.Judgeship  Bill  which  adds  51  new  U.S.  District  Court  positions  throughout 
the  country,  including  one  for  Oregon. 

As  you  know,  prior  to  my  entering  Congress  in  1964,  all  of  my  legal  practice 
was  in  the  state  of  Oregon.  Accordingly,  I  am  personally  very  aware  of  the 
great  need  for  an  additional  Federal  Judgeship  in  Oregon. 

The  Honorable  Robert  Belloni,  Chief  Judge,  in  his  testimony.  I  am  confident 
will  demonstrate  clearly  in  the  statistical  data  that  he  will  submit,  the  urgent 
need  for  this  additional  judgeship  in  Oregon. 

I  wish  to  associate  myself  with  your  and  Judge  Belloni's  testimony  in  sup- 
port of  S-597  and  to  assure  you  of  my  very  strong  support  for  this  legislation. 
It   would   be   deeply   appreciated   if  you   would   be   so   kind  as   to   convey   my 
views  on  this  legislation  to  the  Committee. 
Sincerely  yours, 

Wendell  Wyatt, 
Member  of  Congress. 
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Senator  Burdick.  Judge  Belloni,  I  will  now  enter  your  letter  of 
^larcli  1  in  the  record,  and  you  may  proceed  in  any  way  you  wish. 

[The  letter  follows:] 

U.S.  District  Court, 

District  of  Oregon. 
Portland,  March  1,  1973. 
QiEXTiN  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery, 
Washington,  D.C. 

Dear  Senator  Burdick  :  In  accordance  with  your  letter  of  February  28, 
1973,  the  following  is  a  .statement  of  the  points  which  we  will  make  at  the 
hearing  on  March  6,  1973. 

This  district  became  a  three-judge  court  in  1949  when  Judge  Gus  J.  Solomon 
filled  the  newly-created  third  position.  In  that  year,  the  state's  population  was 
approximately  one  and  one-half  million  people.  There  are  now  more  than  t\\o 
million  persons  living  in  the  state.  Ours  is  still  a  three-judge  court. 

The  total  ease  filings  now  are  more  than  two  and  one-half  times  greater 
than  they  were  in  1951,  which  year  we  use  for  comparison  because  1950  was 
an  exceptional  year  due  to  an  abnonnal  number  of  cases  filed  as  a  result  of 
the  Vanport  flood.  Presently,  in  civil  filings  per  judge,  Oregon  ranks  highest  in 
the  Ninth  Circuit  and  13th  nationally.  In  weighted  caseload  comparisons, 
Oregon  has  been  in  the  20  districts  with  the  heaviest  weighted  caseloads  each 
year  for  the  last  three  years.  Among  all  three-judge  courts  in  the  nation, 
Oregon  ranks  second  highest  in  civil  filings  per  judge. 

With  such  heavy  filings  and  caseloads,  our  judges  have  concentrated  on 
output  and  have  constantly  strived  to  improve  procedures  to  dhspose  of  cases 
quickly.  We  believe  every  litigant  is  entitled  to  have  his  case  tried  without 
delay.  Our  trial  rate  per  judge  is  the  highest  in  the  Ninth  Circuit  (and  has 
been  the  highest  for  three  straight  years)  and  is  19th  among  the  entire  94 
judicial  districts. 

Among  the  procedures  adopted  to  conserve  judges'  time  for  the  disposition  of 
cases,  our  Magistrate's  services  have  been  utilized  to  the  maximum.  In  addi- 
tion to  handling  all  minor  and  petty  criminal  offenses,  our  Magistrate  super- 
vises all  the  preliminary  felony  proceedings  the  law  allows.  He  determines 
most  civil  discovery  matters,  presides  at  jury  selections,  acts  as  a  .special 
master,  is  referred  all  prisoner  habeas  corpus  and  §  2255  proceedings  and  pre- 
sides at  many  civil  trials  by  reference  or  stipulation  of  the  parties. 

De.spite  these  efforts,  our  court  is  falling  behind.  In  the  last  five  years,  the 
pending  caseload  has  risen  from  643  cases  to  1,097  cases,  and  the  rate  of 
increase  is  growing  larger  each  year.  Our  judges  have  increased  their  efficiency 
and  that  of  their  staffs  and  supporting  personnel ;  however,  the  total  situation 
is  growing  worse  at  an  alarming  rate.  It  is  the  belief  of  our  judges  that  this 
district  is  facing  a  critical  situation  which  only  additional  authorized  judicial 
manpower  can  forestall. 
Very  truly  yours, 

Robert  C.  Belloni, 

Chief  Judge. 

STATEMENT  OF  HON.  ROBERT  C.  BELLONI,  CHIEF  JUDGE  OF  THE 
DISTRICT  OF  OREGON  (PORTLAND) 

Judge  Belloni.  First,  I  want  to  express  my  appreciation  for  the 
interest  the  Oregon  Senators  have  shown  in  the  Federal  courts  in 
Oregon.  Senator  Hatfield  became  Governor  when  I  was  already  on 
the  State  trial  bench  in  Oregon.  I  was  appointed  to  that  position  by 
his  predecessor  as  Governor. 

During  the  time  that  Senator  Hatfield  was  Governor  of  Oregon, 
he  took  a  very  healthy  interest  in  State  courts  of  Oregon.  He  sub- 
stantially upgraded  the  State  courts  by  the  appointments  he  made 
to  that  bench.  In  the  short  time  he  was  Governor,  8  years,  over  half 
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of  the  incumbent  judges  were  appointed  and  they  were  good  ap- 
pointments, and  he  did  upgrade  the  court. 

I  was  a  member  of  the  court  before  it  was  upgraded. 

This  district  became  a  three-judge  court  in  1949  when  Judge  Gus 
J.  Solomon  filled  the  newly  created  third  position.  In  that  year,  the 
State's  population  was  approximately  li/^  million  people.  There  are 
now  well  over  2  million  persons  living  in  the  State.  Ours  is  still  a 
three- judge  court. 

The  total  case  filings  now,  as  Senator  Hatfield  told  you,  are  more 
than  two  and  one-half  times  greater  than  they  were  in  1951,  the  year 
we  use  for  comparison,  for  a  rather  complex  reason,  but  it  is  a  fair 
comparison.  Presently,  in  civil  filings  per  judge,  Oregon  ranks  high- 
est in  the  ninth  circuit  and  loth  nationally.  In  weighted  caseload  com- 
parisons, Oregon  has  been  in  the  20  districts  with  the  heaviest 
weighted  caseloads  each  year  for  the  last  3  years. 

With  such  heavy  filings  and  caseloads,  our  judges  have  concen- 
trated on  output  and  have  constantly  strived  to  improve  procedures 
to  dispose  of  cases  quickly.  We  believe  every  litigant  is  entitled  to 
have  his  case  tried  without  delay.  Our  trial  rate  per  judge  is  the 
highest  in  the  ninth  circuit — and  has  been  the  highest  for  3  straight 
years— and  is  19th  among  the  entire  94  judicial  districts. 

I  could  say  our  trial  rate  has  been  the  highest  for  a  lot  more  than 
3  years,  at  least  double  that,  except  for  the  ridiculous  situation  that 
prevailed  in  San  Diego  for  so  long,  where  they  had  only  two  judges 
and  needed  six  or  eight. 

Among  the  procedures  adopted  to  conserve  judges'  time  for  the 
disposition  of  cases,  our  magistrate's  services  have  been  utilized  to 
the  maximum.  In  addition  to  handling  all  minor  and  petty  criminal 
offenses,  our  magistrate  supervises  all  the  preliminary  felony  pro- 
ceedings the  law  allows.  He  determines  most  civil  discovery  matters, 
presides  at  jury  selections,  acts  as  a  special  master,  is  referred  all 
prisoner  habeas  corpus  and  section  2255  proceedings  and  presides  at 
many  civil  trials  by  reference  or  stipulation  of  the  parties. 

Despite  these  efforts,  our  court  is  falling  behind.  In  the  last  5 
years,  the  pending  caseload  has  risen  from  643  cases  to  1,097  cases, 
and  the  rate  of  increase  is  growing  larger  each  year.  Our  judges 
have  increased  their  efficiency  and  that  of  their  staffs  and  supporting 
personnel ;  however,  the  total  situation  is  growing  worse  at  an 
alarming  rate.  It  is  the  belief  of  our  judges  that  this  district  is  fac- 
ing a  critical  situation  which  only  additional  authorized  judicial 
manpower  can  forestall. 

Mr.  Chairman,  I  wrote  a  memo  to  the  other  judges  on  my  court  in 
December.  We  have  two  new  judges.  Judges  Skopil  and  Burns  have 
been  in  office  about  6  months  now,  and  after  they  had  been  in  office 
for  a  few  months,  I  wrote  a  memo  explaining  our  procedures  to 
them  as  best  I  could,  and  made  some  comments.  I  made  this  com- 
ment in  tliat  context,  with  no  reason  to  be  anything  other  than  accu- 
rate : 

In  our  district,  we  must  set  a  heavy  trial  calendar  or  we  will  never  keep  up 
with  the  caseload.  For  example,  in  November,  we  set  48  trials  and  tried  23.  If 
we  average  that  number  of  trials  the  year  around,  we  will  probably  try  more 
cases  per  judge  than  any  district  in  the  United  States.  Yet  we  actually  lost 
ground  bv  eight  cases  in  November.  We  lost  ground  in  nine  of  the  11  months 
of  1972. 
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I  feel  it  is  my  duty  to  be  as  persuasive  as  I  can  to  convince  this 
committee  and  the  Congress  that  we  do  need  this  additional  judge  in 
Oregon.  I  will  be  delighted  to  answer  any  questions  you  might  have, 
sir. 

Senator  Burdick.  Thank  you,  Judge. 

In  your  statement  you  make  reference  to  the  fact  that  the  number 
of  cases  pending  at  the  close  of  the  fiscal  year  has  risen  from  643  in 
1968,  to  1,097  in  197:2.  Of  course,  this  means  the  number  of  cases  ter- 
minated has  been  less  than  the  number  of  new  cases  filed  in  each  of 
the  past  5  years. 

If  you  will  look  at  Committee  exhibit  3,  you  will  note,  in  these 
years  when  your  backlog  was  growing,  that  the  active  judges  on 
your  court  gaA'e  to  other  districts  many  more  days  of  service  than 
you  received  from  other  districts. 

In  this  5-year  period,  we  find  that,  in  1968,  you  gave  to  other  dis- 
tricts 289  days.  During  that  year,  you  only  received  35.  In  1969,  you 
gave  124  days  and  you  only  received  25.  In  1970,  you  gave  37  days, 
received  16.  In  1971,  you  gave  160  days  and  only  received  33.  Only 
in  1972  did  you  cut  down  on  your  days  given  to  other  districts. 

How  do  you  explain.  Judge,  the  fact  you  were  giving  away  service 
when  your  caseload,  workload,  was  increasing? 

Judge  Belloni.  It  is  very  difficult  for  me  to  be  apologetic  because 
our  judges  have  given  service  to  other  districts.  Judge  Solomon  is 
one  of  the  hardest  working  judges  in  the  country  and  one  of  the 
best,  and  he  does  like  to  travel  around  and  work  other  places.  But 
for  the  most  part  this  has  been  service  in  lieu  of  vacation,  you  might 
say.  And  that  might  be  a  little  startling,  but  I  even  felt  the  same 
way. 

In  my  6  years  I  have  given  4  separate  months  service  to  other  dis- 
tricts. For  example,  I  worked  here  in  the  District  of  Columbia  for  a 
month  one  summer.  I  did  this  in  lieu  of  a  vacation.  All  judges  like 
their  work  and  we  are  no  exception. 

The  work  I  turned  out,  for  example,  in  the  District  of  Columbia, 
was  a  very  substantial  number  of  cases,  far  more  than  I  could  have 
tried  in  Oregon,  because  your  telephone  is  not  ringing  constantly, 
and  you  are  not  bothered  with  visitors.  So  I  took  my  family,  we  had 
a  nice  vacation,  my  teenage  children  received  an  education  being  in 
the  Nation's  Capital. 

I  did  not  take  a  vacation  that  year.  That  was  my  vacation,  and 
that  is  pretty  much  the  pattern  that  we  followed  those  other  years. 
That  is,  for  each  of  the  resident  judges  to  give  1  month  of  service  to 
another  district. 

But  you  will  notice  that  we  have  discontinued  that  and  in  the  last 
fiscal  year  we,  in  fact,  received  60  days  visiting- judge  time  over  that 
which  we  gave. 

Senator  Burdick.  We  find  in  1972  that  Judge  Solomon  didn't  give 
a  month,  he  gave  64  days  in  Florida. 

Judge  Belloxi.  In  1972,  sir? 

Senator  Buedick.  That  is  right. 

Judge  Belloxi.  Judge  Solomon  has  now  taken  senior  status  and 
he  is  frankly  spending  most  of  his  time  out  of  the  District  of  Ore- 
gon. 
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Senator  Burdick,  We  find  Judge  Kilkenny  spent  29  days  in  Flor- 
ida in  1969  and  spent  33  days  in  Puerto  Rico  in  1968. 

Judge  Belloxi.  You  have  the  record,  sir.  I  am  sure  that  is  right. 

Senator  Burdick.  My  point  is,  if  you  are  overworked,  it  seems  to 
me  that  your  work  starts  at  home. 

Judge  Belloxi.  Well,  I  am  sure  that  I  am  convinced  of  that  now, 
and  as  I  said,  we  are  no  longer  giving  the  additional  service.  We 
have  taken  the  point  of  view,  though,  we  have  a  duty  to  the  entire 
system.  We  are  productive  judges.  And  I  am  a  better  judge  because  I 
worked  in  the  District  of  Columbia  and  I  am  a  better  judge  because 
I  worked  in  San  Diego,  and  also  in  Xewark,  in  the  District  of  Xew 
Jersey.  I  am  a  better  judge  as  a  result  of  it,  and  the  people  in  my 
State  have  profited  from  what  I  learned  working  in  those  other  dis- 
tricts. 

jSIr.  Westphal.  I  think  that  is  true,  judge;  it  is  broadening,  but 
the  point  is  that  in  1968,  you  only  had  a  backlog  of  643  cases.  Then 
in  fiscal  1969,  wdien  the  active  judges  in  your  district  gave  167  days 
of  service  to  other  districts  while  receiving  only  25  incoming  days  of 
service,  that  backlog  increased  from  643  to  800  cases.  You  fell  157 
cases  behind  wiiile  you  were  out  giving  service  to  other  districts. 

You  were  here  in  the  District  of  Columbia.  Judge  Kilkenny  was 
down  in  Florida's  middle  district.  He  served  also  down  at  San 
Diego;  and  you  served  in  San  Diego.  If  your  backlog  was  increas- 
ing, it  just  doesn't  seem  to  me  you  should  have  been  giving  service 
to  other  districts. 

Senator  Hatfield.  Mr.  Chairman,  may  I  interject  here,  because  I 
think  I  can  say  something  that  Judge  Belloni  cannot  say,  to  shed 
some  light  on  this  particular  situation. 

You  are  speaking  there  of  the  policies  of  the  former  chief  judge. 
Chief  Judge  Belloni  has  only  been  the  chief  judge  for  a  year,  and 
we  have  only  within  the  year  appointed  the  other  two  district  judges 
to  make  up  the  three-member  court. 

Former  Chief  Judge  Gus  Solomon  is  now  in  senior  status  and 
Judge  Kilkenny  is  no  longer — what  is  his  status  ? 

Judge  Belloxi.  He  is  a  senior  circuit  judge. 

Senator  Hatfield.  He  is  the  senior  circuit  judge  at  this  point. 

So,  consequently,  Judge  Belloni's  new  polic}',  and  Judge  Belloni's 
term  is,  as  I  say,  w^ithin  only  a  year  as  chief  judge,  has  shifted  this 
whole  policy  considerably.  I  think  it  shows  even  in  your  statistics 
there  as  to  what  1972  represents  in  comparison  with  the  previous 
3'ears. 

I  know  within  the  profession  there  are  certain  things  Judge  Bel- 
loni cannot  say  about  previous  administrations  without  demeaning 
them  or  criticizing  them,  but  there  is  a  new  j^olicy,  there  is  a  new 
approach  to  this  problem  which  Judge  Belloni  has  established  over 
and  against  these  records  that  you  indicate  of  his  predecessor's. 

Senator  Burdick.  But,  Senator,  the  backlog  has  built  up  during 
this  period.  Your  backlog  is  used  as  the  justification  for  another 
judge. 

Senator  Hatfield.  Exactly. 

Senator  Burdick.  You  wouldn't  necessarily  need  an  extra  judge 
had  this  policy  of  the  present  chief  judge  been  followed  for  the  last 
4  or  5  years. 
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Senator  PTatfield.  You  are  quite  ri^ht,  sir.  But  as  Jucipe  Tk'lloni 
sits  liere  tliis  morniuir  before  you,  he  has  inherited  a  policy  that  he 
has  changed,  but  the  backloo"  was  accumuhitive,  of  course,  and  he 
has  inherited  tliat,  too.  And  he  was,  for  a  period  of  time,  operated 
with  only  one  other  colleac'.ie  in  a  three-member  court  because  of  the 
delay  in  getting^  the  third  judge  appointed  here. 

So  here,  again.  I  am  saying  only  that  Judge  Belloni  has  inherited 
some  of  these  policies  and  this  backlog,  and  that  he  has  taken  new 
steps  and  initiated  new  policies  to  try  to  correct  the  problem. 

Judge  Bklloxi.  ]May  I  pursue  that  just  a  bit  more  ? 

I  am  going  to  say  something  that  might  startle  you,  but  I  don't 
think  our  being  out  of  the  district  has  a  thing  to  do — a  thing  to  do — 
Avith  the  increased  backlog  in  our  court.  You  can  only  try  cases  so 
fast.  You  will  notice  our  backlog  is  identical,  right  almost  to  the 
digit,  identical  with  our  case  filings.  You  can  only  try  cases  so  fast 
and  you  notice  we  are  now  disposing  of  them  and  always  have  been, 
in  a  period  of  around  9  months  from  filing  to  trial. 

I  am  talkii^g  about  civil  cases,  which  most  of  our  caseload  is. 

So  v\'e  weie  keeping  up  as  much  as  is  possible  to  keep  up  while  we 
were  giving  those  visiting  days,  and  the  reason  we  have  a  backlog  of 
366  cases  per  judge  is  because  our  filings  are  up.  And  that  is  the  rea- 
son, that  is  the  only  reason. 

Senator  Burdick.  You  know.  Judge,  my  law  school  professor  said 
in  practice,  if  you  keep  your  office,  your  office  will  keep  you.  So 
there  is  a  bearing  on  leaving  the  district.  Isn't  there  some  bearing  on 
the  caseload  ? 

Judge  Belloxi.  Well,  put  it  this  Avay:  we  discontinued  the  prac- 
tice. 

Senator  Buedick.  That  is  admirable. 

Durintf  tlie  same  5-vear  period,  vour  criminal  filings  increased 
from  245  in  1968  to  a  high  of  39T  in  1970.  And  in  1972,  there  were 
318.  Almost  a  third  of  these  criminal  cases  were  Selective  Service 
cases.  You  liad  151  Selective  Service  cases  in  1970,  149  cases  in  1971, 
and  93  last  year.  And  150  of  your  cases  pending  June  30,  1972,  were 
Selective  Service  cases. 

Isn't  it  true  that  most  of  these  cases  will  now  be  disposed  of  by 
plea  of  guilty  or  dismissal?  They  will  drop  away?  And  the  impor- 
tant tiling  is.  the  draft  beijig  about  to  end,  as  Senator  Hatfield  can 
testify,  that  there  will  be  no  more  business  of  this  kind? 

Judge  Belloni.  Yes;  I  think  there  will  be  a  drop  in  Selective 
Service  cases.  It  won't  drop  immediately  and  I  think  there  will  be 
many  guilty  pleas.  IIowo\er,  most  Selective  Service  cases  are  disposed 
of  by  guilty  pleas  anyway  and  a  trial  of  a  Selective  Service  case 
normally  takes  about  15  minutes. 

So  there  is  not  going  to  be  any  substantial  reduction  in  our  case- 
load. 

We  had  117  Selective  Service  filings  in  calendar  1971,  and  that 
dropped  to  52  in  1972.  So  the  drop,  the  big  drop,  has  already  oc- 
curred, as  a  matter  of  fact. 

Senator  Burdick.  There  were  318  in  1972. 

Judge  Belloxi.  Filings?  The  information 

Senator  Burdick.  The  high  of  criminal  filings,  yes. 
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Judge  Belloxi.  I  think  we  are  talking  about  two  different  things. 

Senator  Burdick.  Excuse  me.  In  19T-2  there  were  93  Selective 
Service  cases. 

Judge  Belloxi.  Well,  I  have  117.  I  have  my  information  from  a 
U.S.  Attorney.  I  won't  vouch  for  it. 

Senator  Burdick.  You  have  the  same  exhibit  in  front  of  you,  I 
believe. 

]Mr.  Westphal.  Judge,  you  are  referring  on  a  calendar  basis  and 
we  are  referring  to  the  Administrative  Oflice's  fiscal  year  basis. 

Judge  Belloxi.  Yes. 

Sejiator  Bltrdtck.  How  many  of  the  150  Selective  Service  cases 
pending  on  June  30. 1972,  involved  fugitive  defendants  ? 

Judge  Belloxi.  I  don't  know.  I  do  know  that  we  have  a  great 
many  fugitive  defendants,  people  Avho  have  gone  to  Canada.  The 
last  time  I  noticed  that,  we  had  some  100  or  so  fugitives  and  most  of 
them.  I  suspect,  were  Selective  Service  violators. 

Senator  Burdick.  I  believe  the  staff  has  a  fcAv  technical  questions 
and  that  will  be  it. 

Mr.  Westphal.  Judge,  you  indicated  that  shortly  after  Judge 
Skopil  and  Judge  Burns  came  on  the  bench  and  you  took  over  as 
chief  judge,  you  wrote  them  a  memo  indicating  that,  as  a  matter  of 
policy,  the  three  of  you  should  set  as  many  cases  for  trial  per  month 
as  you  possibly  could,  because  only  by  doing  that  would  you  be  able 
to  get  rid  of  cases  and  keep  relatively  current  with  your  docket. 
That  was  the  policy  that  you  set  at  that  time ;  is  that  correct? 

Judge  Belloxi.  Yes.  sir. 

Mr.  Westpiia.l.  And  one  way  of  keeping  this  pressure  on  your 
dockets,  so  that  you  get  a  maximum  number  of  settlements,  is,  of 
course,  to  have  all  three  of  your  judges  being  ready,  able,  and  pre- 
pared to  try  cases  in  your  district  as  fast  as  you  can.  Isn't  that  true  ? 

Judge  Belloxi.  That  is  true. 

Mr.  Westphal.  So  that  the  absence  of  judges  from  the  District  of 
Oregon  in  4  out  of  the  last  5  years  has  had  an  effect  on  this  ability 
to  keep  pressure  on  a  trial  calendar:  isn't  that  true? 

Judge  Belloxi.  You  know,  it  is  almost  impossible  to  try  a  case 
until  the  lawyers  are  ready  to  try  it.  I  am  sure  we  facilitate  the 
process,  but  we  try  our  cases  in  9  months,  and  it  would  be  almost 
impossible  to  try  them  in  7  months,  because  the  lawyers  aren't  ready, 
3'ou  know. 

Mr.  Westphal.  Well,  if  the  lawyers  were  told  they  had  to  be 
ready,  they  would  be  ready,  wouldn't  they  ? 

Judge  Belloxi.  There  comes  a  point,  I  think,  when  that  doesn't 
hold  ti-ue.  There  is  a  necessary  and  desirable  time  lag  between  filing 
and  trial  of  a  case. 

]Mr.  Westphal.  Well,  then,  if  you  got  a  fourth  judge,  and  kept 
on  this  same  kind  of  calendar  pressure  tliat  is  your  policy,  that  would 
mean  that  your  trial  time,  your  median  trial  time,  would  be  reduced 
from  9  montlis  to  8  months  and  then  to  7  months,  and  that  you 
would  be  defeating  your  ])urpose,  because  the  lawyers  wouldn't  be 
ready  to  try  cases  any  earlier  than  they  have  now  been  expected  to 
be  ready  to  try  them  in  your  district  ? 

Judge  Belloxi.  Your  last  question,  sir  ? 
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Mr.  AVestphal.  They  would  not  be  ready  to  try  cases  before  four 
judges  because  they  have  been  going  along  at  a  9  month  median 
time  ? 

Judge  Belloxi.  I  guarantee  you,  sir,  if  we  have  four  judges,  we 
won't  be  idle.  Maybe  we  will  have  time  to  take  an  annual  vacation; 
better  yet,  maybe  we  will  have  time  to  do  some  of  our  scholarship, 
which  lias  gone  to  pot  when  we  have  been  trying  cases  every  day. 

Mr.  Westpiial.  Most  of  your  trial  effort  is  in  the  Portland  divi- 
sion, is  it  not  ? 

Judge  Belloxi.  Yes. 

Mr.  Westpiial.  Yet  your  full-time  magistrate  is  kept  fairly  busy 
doing  a  variety  of  work,  not  only  the  old  U.S.  Commissioner's  work, 
but  also  under  the  expanded  authority  that  he  has  to  hear  motions 
in  civil  cases  and  in  criminal  cases,  and  so  forth.  Is  he  kept  as  busy 
as  he  possibly  can  be  ? 

Judge  Belloxi.  I  am  glad  to  talk  about  our  magistrate.  In  the 
first  place,  Ave  have  the  best  magistrate  in  the  United  States.  He  is 
indeed  an  assistant  judge  in  the  highest  sense  of  the  word.  I  take  the 
position  that  the  magistrate  has  authority  to  do  anything  a  judge 
can  do  as  long  as  he  is  under  the  supervision  of  a  judge.  And  he  is 
doing  that.  He  has  even  tried  jury  cases  and  he  has  tried  nonjury 
cases  by  stipulation  of  the  parties. 

I  have  taken  the  position  that  litigants  can  waive  the  right  to  an 
article  three  judge  the  same  as  they  can  Avaive  any  other  right. 

We  pay  this  man  $30,000  a  year,  which  is  some  $4,000  more  than 
the  Chief  Justice  of  the  State  of  Oregon  gets.  So  why  shouldn't  we 
have  a  man  of  that  caliber  in  all  of  the  magistrate  positions  in  the 
United  States? 

We  couldn't  possibly  keep  our  head  above  water  if  it  wasn't  for 
the  woik  our  magistrate  is  doing.  I  hope  that  answers  your  question. 
He  is  verv  busy  and  we  work  him  verv  hard. 

]Mr.  Westpiial.  I  would  assume  from  the  variety  of  work  that  has 
been  entrusted  to  him,  that  he  is  a  thoroughly  competent  man,  and 
that  he  certainly  is  working.  I  think  the  point  of  my  question  was, 
have  you  reached  the  point  where  you  can  benefit  from  getting  addi- 
tional magistrate  help  in  your  district,  either  at  Portland  or  at  other 
places  ? 

Judge  Belloxi.  I  don't  think  it  would  be  helpful.  One  thing,  our 
particular  magistrate  is  so  effective  because  he  has  such  great  re- 
spect from  the  bar.  We  took  him  right  out  of  the  trial  bench,  from 
the  State  of  Oregon.  I  am  on  the  faculty  of  a  seminar  being  held 
over  at  the  Federal  Judicial  Center  for  experienced  judges,  and  my 
topic  has  been  "Magistrates."  I  felt  that  too  many  ex-law  clerks  had 
been  appointed  to  that  position  and  I  hear  the  refrain  from  my  fel- 
low judges,  "Well,  I  can't  have  the  magistrate  do  this  and  I  have  to 
do  it  myself  because  it  takes  somebody  with  some  wallop." 

But  in  our  case,  that  is  not  true.  The  bar  has  such  respect  for  this 
man  that  they  will  accept  him  almost  as  readily  as  they  will  one  of 
the  judges.  But  I  think  it  would  be  very  difficult  to  keep  another 
mairistrate  busv  because  there  is,  of  couise.  a  limit  to  what  he  can 
do."^ 

Mr.  Westpiial.  Are  prisoner  petitions  a  problem  in  your  district? 
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Judge  Belloxi,  Yes ;  but  not  as  great  as  in  most  districts,  because 
we  have  a  good  penal  system. 

]\Ir.  Westpiial.  How  do  you  handle  your  prisoner  petitions  novr? 
Are  they  screened  ? 

Judge  Belloni.  The  magistrate  takes  over  on  prisoner  petitions  as 
soon  as  tliey  are  filed.  About  the  first  time  I  am  even  aware  one  has 
been  filed  is  when  I  receive  a  recommendation  from  the  magistrate, 
and  I  read  it  and  the  file,  and  endorse  on  the  bottom  of  his  recom- 
mendation, '"It  is  so  ordered."  He  does  all  of  that  work. 

]Mr.  Westpiial.  The  reason  that  I  asked  is  that,  according  to  the 
statistics  reported  for  magistrate  activity  in  the  fiscal  year  1972,  in 
your  district  your  magistrate  handled  5  prisoner  petitions  and  you 
had  some  44  prisoner  petitions  filed.  Is  this  a  statistical  aberration? 
Does  this  mean  five  cvidentiarv  hearings  were  held  bv  the  magis- 
trate ? 

Judge  Belloni.  I  expect  so.  I  don't  know.  It  could  be,  too,  that 
they  simply  haven't  been  disposed  of  yet. 

Mr.  Westpiial.  Now.  can  you  explain  to  us  tlie  practice  in  your 
district  insofar  as  holding  pretrial  conferences  is  concerned?  I  notice 
that  it  is  reported  that  some  882  pretrial  conferences  were  held  by 
the  judges,  the  three  judges  in  the  district,  last  year  and  the  magis- 
trate handled  75  pretrials  in  civil  cases  and  26  of  them  in  criminal 
case. 

Just  what  is  your  pretrial  practice? 

Judge  Belloni.  We  pretry  every  civil  case  and  some  criminal 
cases.  Some  of  the  pretrials  on  those  statistics  are  very  short  mat- 
ters, which  amount  to  not  much  more  than  a  lawyer  on  the  Third 
Monday  Calendar  standing  up  before  the  judge  and  saying,  ''We 
have  agreed  upon  a  pretrial  order,"  and  the  judge  takes  a  quick  look 
at  it  and  accepts  it.  So  some  of  those  vast  numlx'r  of  pretrials 
haven't  amounted  to  xcvy  much. 

But  we  also  have  a  face-to-face  pretrial  conference  in  every  civil 
case  that  is  to  be  tried,  generally  before  the  judge  who  is  going  to 
try  it.  But  sometimes — and  I  use  the  magistrate  more  tlian  the  other 
judges  for  that — sometimes  I  am  just  so  busy  trying  a  case  today 
that  I  will  have  him  pretry  the  case  for  tomorrow.  He  will  bring  the 
lawyers  in  and  have  a  face-to-face  conference,  at  which  time  each 
side  tells  exactly  what  witnesses  they  intend  to  call  and  what  they 
are  going  to  say.  He  then  reduces  this  to  writing  in  a  report  to  me. 
I  can  read  that  report  at  the  ))eginning  of  trial  the  next  day  and  be 
almost  as  well  prepared  as  if  I  had  pretried  the  case  myself. 

Mr.  Westpiial.  Now,  do  you  schedule  all  civil  cases — let's  confine 
it  to  civil  cases — do  you  schedule  all  civil  cases  for  what  you  might 
call  a  preliminary  pretrial  or  an  initial  pretrial  at  a  certain  time 
after  the  case  is  filed  ? 

Judge  Belloxi.  Yes.  Maybe  it  will  be  helpful  if  I  tell  you  the 
whole  process. 
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Wlicn  a  case  is  filed,  no  judge  looks  at  the  file  for  60  days.  INIany 
times  in  the  first  60  days,  something  will  happen,  such  as  a  default, 
which  is  entered  by  the  clerk,  or  a  voluntary  dismissal.  The  first 
third  Monday  after  the  60-day  period  a  status  call  is  held.  We  call 
this  our  Third  ]\Ionday  Calendar.  Lawyers  from  both  sides  appear 
and  answers  have  been'  filed,  the  lawyers  have  had  two  meetings  in 
an  attempt  to  settle,  and  so  forth. 

At  that  time,  the  judge  asks  them  when  they  will  be  ready  for 
pretrial  and  trial.  They  will  generally  say,  "We  will  be  ready  for 
pretrial  in  three  months."  So  I  set  the  case  ahead  3  months  on  the 
big  calendar,  at  which  time  they  return  to  court  and  a  very  short 
pretrial  conference  is  held,  as  I  said,  amounting  only  sometimes  to 
handing  up  the  pretrial  order.  At  that  time  the  case  is  set  for  a 
v\-eek  certain  for  trial,  generally  about  2  months  after  that  pretrial 
date. 

Senator  Burdick.  Judge,  you  refer  to  the  status  of  the  case.  At 
that  time,  you  enter  an  order  setting  a  deadline  for  discovery  and 
similar  proceedings? 

Judge  Belloxi.  Yes. 

]Mr.  AVestpiial.  And  these  882  pretrials  that  are  recorded  in  the  re- 
ports to  the  Administrative  Office,  are  these  status-call  types  of  pre- 
trials that  are  held  some  60  days  before  trial  date  ? 

Judge  Belloxi.  They  are  both.  Sometimes,  on  the  Third  Monday 
Calendar,  the  pretrial  conference  will  amount  to  something.  Some- 
times the  lawyers  have  real  problems,  whereupon  the  judge  will 
make  a  date  with  the  lawyers  for  the  middle  of  the  same  afternoon 
and  then  go  on  with  other  cases.  Of  that  large  figure,  a  lot  of  them 
are  very  peremptorj',  but  a  lot  of  them  are  full  conferences,  and  in  a 
complex  case  a  conference  can  take  all  day. 

]Mr.  Westpiial.  And  if  a  complex  case,  the  pretrial  should  be  held 
by  the  judge  who  will  very  likely  try  the  case  ? 

Judge  Bellox^.  Yes. 

Mr.  Westpiial.  Now,  in  1972,  your  judges  averaged  65  trials  per 
judge.  You  had  a  total  of  194  trials  in  your  district.  x^.nd  the  65 
trials  per  judge  took  an  average  of  57  trial  days  per  judge,  which  is 
less  than  1  trial  day  per  trial. 

Are  there  a  numljer  of  your  cases  that  settle  after  the  jury  is 
picked,  in  a  fraction  of  a  da}'  of  trial  time  devoted  to  it? 

Judge  Belloxi.  I  don't  think  so.  Some,  I  don't  think  a  large  num- 
ber. We  try  our  cases  fast.  On  the  average  I  set  a  case  a  day  per 
judge.  It  might  be  a  long  case,  or  it  might  be  a  short  case,  but  I  av- 
erage setting  a  case  per  day  per  judge.  We  try  a  personal  injury- 
products  liability  case  in  one  day.  jNIy  fellow  judges  from  other  dis- 
tricts say  it  is  almost  impossible  to  try  a  personal  injury-products 
liability  case  in  less  than  3  days.  You  know,  that  is  a  surprise  to  me, 
because  our  judges  do  it  in  1  day  all  of  the  time.  Frankly,  I  think  it 
improves  the  quality  of  the  trial.  The  jury  hasn't  forgotten  all  of 
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the  testimony  like  they  do  wlien  it  takes  3  daj's  to  try  a  case.  "We 
have  sliort  lecesses.  AVe  start  at  9  o'clock  in  the  mornintr.  I  am  there 
many  tnnes  until  midnight,  waiting  for  a  jury  verdict  to  come  in. 
And  wlien  I  am  not  there,  I  take  a  briefcase  home  with  me  loaded 
with  work,  every  single  night.  Eveiy  single  night.  I  don't  always 
look  at  it  but  I  always  take  it  home. 

iNIr.  "\Ve8tpiial.  Judge,  I  think  the  person  in  charge  of  seminars 
up  at  the  Federal  Judicial  Center  is  missing  a  good  bit.  They  should 
expand  your  responsibilities  for  instruction  up  there  beyond  the 
magistrate  field;  the}'  should  include  instruction  in  how  to  try  cases 
with  such  dispatch. 

Judge  Belloxi.  Thank  you. 
.  Mr.  Westphal.  Judge,  you  have  a  division  or  term  of  court  which 
convenes  at  Salem,  which  is  wliat,  40  or  50  miles  from  Portland? 
Have  you  given  any  thought  to  pretermitting  the  term  of  court  in 
Salem,  consolidating  it  either  with  Portland,  which  is  a  closer  town, 
or  Eugene  ? 

Judge  Belloxi.  "We  don't  hold  court  in  Salem,  sir. 

JNIr.  Westphal.  "Well,  in  19 — I  guess  last  year,  you  did  not  hold 
any,  but  in  1971  you  held  seven  trials  there. 

Judiie  Belloxi.  All  right— 

Jlr.  "Westphal.  Have  you  pretermitted  the  term  in  Salem? 

Judge  Belloxi.  The  reason  we  tried  those  there  is  that  they  were 
prisoner  cases,  and  in  order  to  reduce  the  security  risk,  we  have  gone 
to  Salem.  That  is  where  the  State  Penitentiary  is.  Some  of  the  trials 
are  actually  held  inside  of  the  penitentiary.  However.  I  don't  hold 
trials  in  the  prison  myself;  I  hold  them  in  the  State  courthouse  in 
Salem. 

Mr.  Westphal.  But  you  don't  have  a  civil  trial  calendar  in 
;Salem  ? 

Judge  Belloxi.  No;  those  were  probably  technically  civil  cases, 
but  they  were  probably  habeas  corpus  or  prisoner  petition. 

Mr.  Westphal.  Included  in  vour  calendar  filiiiirs  last  year  were 
some  91  marine  personal  injury  cases.  Have  you  had  a  chance  to 
look  at  tlie  1972  amendments  to  the  Longslioremen's  and  Plarbor 
"Workers'  Act  to  see  what  effect  that  will  have  on  your  marine  per- 
sonal injury  cases? 

Judge  Belloxi.  Yes,  I  have. 

Mr.  "Westphal.  The  testimony  before  the  Commerce  Committee 
■was  that  those  amendments  which  Congress  made  to  the  Longshore- 
men's and  Harbor  "Workers*  Act  would  have  the  effect  of  reducino-  liti- 
gation in  that  area  by  as  much  as  50  percent.  And  it  would  be  of 
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some  help  to  get  rid  of  half  of  that  type  of  litigation,  would  it  not? 

Judge  Belloxi.  Yes,  it  would  be  helpful.  And  I  think  it  will,  in 
fact,  reduce  our  work  somewhat.  We  do  have  a  lot  of  admiralty- 
cases,  admiralty  and  mai-itime  cases.  During  calendar  '7'2  we  had  167 
admiralty  cases  and  half  of  those  were  of  the  personal  injury  type. 
Eighty-three  of  them  were.  And  then  we  had  2?>  indemnity  cases. 
r  Admiralty  cases  of  all  kinds  constituted  16  percent  of  our  total 
civil  filings,'  Avith  50  perceiit  of  those  being  the  personal  injury  type, 
that  woutd  be  8  percent,  and  the  indemnity  cases  constituted  about  2 
percent.  So  if  they  all  disappear,  then  we  could  expect  our  caseload 
to  decrease,  by  10  percent,  which  is  about  our  annual  increase. 

So  maybe  next  year  we  won't  increase. 

]Mr.  "Westfiial.  I  have  no  further  questions. 

Senator  IVrnnicK.  Well.  Judge,  there  is  some  relief  in  sight  just 
by  the  operation  of  law  here.  You  will  get  relief  from  the  marine 
cases,  and  a  decrease  in  Selective  Service  cases.  There  is  another  area 
we  think  we  are  going  to  help  you  in.  I  want  to  get  your  opinion  of 
the  three-judge  court. 

Judge  Belloxi.  It  is  my  opinion  that  the  three-judge  court  should 
be  eliminated. 

Senator  Burdick.  You  find  it  tics  up  too  much  judge  time? 

Judge  Belloxi.  We  haven't  been  hurt  in  Oregon,  really.  I  proba- 
bly sit  on  two  or  three  at  the  most  a  year.  But  it  really  is  a  waste  of 
time,  in  my  opinion,  Ijecause  we  must  bring  in  a  circuit  judge, 
usually  from  outside,  and  it  is  hard  to  coordinate  all  of  these  people 
at  one  place  at  one  time.  It  seems  unnecessary. 

When  I  was  a  judge  of  the  State  court,  I  could  rule  a  State  stat- 
ute unconstitutional  and  frequently  did.  But  now  that  I  am  a  Fed- 
eral judge,  I  no  longer  can;  I  have  to  have  two  of  my  buddies  help- 
ing me. 

Senator  Burdick.  We  find  from  other  testimony  that  just  the  time 
used  arranging  for  getting  three  judges  together  is  a  large 
imposition,  and  wasteful. 

Judge  Belloxi.  Very  much  so. 

Senator  Burdick.  If  our  colleagues  in  the  Congress  will  agree 
with  us,  we  will  put  an  end  to.  the  three-judge  court  this  year. 

Judge  Belloxi.  I  hope  so. 

Senator  Burdick.  Thank  you  very  much. 

Judge  Belloxi.  Thank  you,  gentlemen. 

Senator  Burdick.  We  will  now  receive  for  the  record  Administra- 
tive Office  exhibits  1  and  "2  and  Comtnittee  exhibits  1,  2,  and  3  for  the 
District  of  Oregon. 
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Committee  Exhibit  3 
Oregon 


Judicial  Service  Given  and  Received  (continued) 


Year 


1968 


1969 


1970 


1971 


1972 


Name 


Belloni.  . . 

East 

Kilkenny . . 
Kilkenny ,  . 
Solomon.  . 
Solomon. . 
Solomon. . 
Thompson, 
Goodwin.  . 


Beeks , 


Belloni. . 
Belloni.. 
Belloni. . 
Kilkenny. 
Kilkenny, 
Kilkenny . 
East. . . . 
Solomon. 
Solomon. 
Beeks. . . 
Lindberg . 


Belloni.. 
Belloni. . 
Solomon. 
Beeks. . . 
Kilkenny. 


Belloni. . 

Belloni. . 

Belloni. . 

Goodwin. 

Goodwin. 

Goodwin. 

Solomon  . 

Solomon. 

Solomon. 

Solomon. 

Smith... 

Beeks . . . 

Kilkenny. 


Belloni 

Solomon 

Solomon 

Solomon 

Solomon 

Solomon 

Beeks 

Solomon 

Belloni 

Goodwin 

Goodwin 

*Judge  Goodwin  was  ele 
Court  to  the  Ninth  Circilit 


Given 


D.C. 

Cal{E) 

P.R. 

Ariz. 

N.Y.(S) 

Cal(S) 

Wash(W 


Nevada 
Wash 
(E&W) 
Wash{W) 


D.C. 
Alaska 

Cal{S) 
Fla(M) 

Cal(N) 

Cal(S) 
Wash(E) 

Cal(N) 
Wash(W) 


Cal(S) 

Wash(W) 
Wash(W 


Wash(w; 

N.J. 

Cal(N) 

Wash(w; 

W.Va(S) 

Cal(E) 

Wash(W) 

N.Y.(S) 

Cal(N) 

Cal(C) 


Wash(W) 

Fla(M) 

Fla(S) 

Cal(N) 

Cal(C) 

Wash(W) 


.9th  Cir 
9th  Cir. 
9th  Cir. 


Rec'd 


Wash(W) 
Wash(W 


Wash(W) 
9th  Cir. 


Montana 
Wash(W) 
9th  Cir 


Wash(W) 


9th  Cir. 


^ated  fronithe  Oreg 
Court  of  Appeal 


Days 


21 
145 
33 
19 
33 
32 
6 
25 


1 

12 

5 
25 
29 
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31 
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14 
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Senator  Buedick.  The  next  judge  to  be  heard  this  morning  is 
Judo-o  Bceks.  I  believe  we  have  in  the  hearing  room  the  two  Sena- 
tors'from  the  State  of  Washington.  We  will  proceed  in  order  of  sen- 
iority. 

Senator  iSIagnnson  first. 

STATEMENT  OF  HON.  WAHEEN  G.  MAGNUSON,  A  U.S.  SENATOR 
FEOM  THE  STATE  OF  WASHINGTON 

Senator  ]Magxusox.  Mr.  Chairman,  my  colleague  and  I  are 
pleased  to  present  the  Chief  Judge  of  the  Western  District,  William 
Beeks,  who  will  offer  testimony  outlining  the  need  for  additional 
judgeships  in  the  western  district  of  Washington. 

Ihave  reviewed  at  some  length,  as  my  colleague  has,  the  material 
that  Judge  Beeks  will  present  to  the  committee  concerning  the  need 
for  an  additional  judge.  The  highlights  point  out,  since  1961,  when  a 
roving  judgeship  was  created  for  the  districts  of  eastern  and  west- 
ern Washiiigton,  the  caseload  in  the  district  in  western  Washington 
has  more  tlian  doubled.  That  fact  alone  would  indicate  a  need  for 
review  of  the  existing  situation. 

When  that  fact  is  coupled  with  a  mandate  both  of  Congress  and 
the  executive  branch  to  accelerate  the  hearing  of  criminal  cases,  we 
must  serioush^  consider  the  ability  of  the  judicial  branch  to  get  that 
job  done  with  a  double  increase  in  load. 

I  believe  that  we  must  never  pinch  pennies,  Mr.  Chairman,  when 
it  comes  to  having  enough  district  court  judges  to  expeditiously  han- 
dle and  hear  the  pending  cases.  I  know  Judge  Beeks  will  thoroughly 
discuss  this  need  and  I  want  to  express  my  support  for  his  efforts. 

I  was  struck  by  the  fact  in  the  presentation,  Mr.  Chairman,  that 
in  order  to  get  ahead  with  the  criminal  cases  and  shorten  the  time — 
that  this  has  had  an  indirect  effect  upon  the  backlog  of  civil  cases 
in  our  district.  And  if  you  will  see  the  chart,  or  the  graph,  they 
have  gone  up  almost  double  in  the  10-year  period  since  we  have  had 
the  additional  judge,  due  to  the  fact  that  the  other  matters  had 
priority.  And  the  civil  backlog  in  this  district  is  quite  high  and  they 
are  going  to  need  some  help. 

The  lag,  as  Judge  Beeks  will  point  out,  is  in  some  cases  from  6  to 
7  months  from  1962  up  to  1965,  and  it  has  gone  up  now  from  9  to  10 
and  11  months.  Now  that  is  very  significant  to  me  in  the  civil  cases. 

And  then  the  Seattle  district  has  been  the  focal  point  for  many 
cases  in  the  Federal  Court  involving  new  laws  that  we  have  passed, 
environmental  laws,  and  our  INIerchant  Marine  activity  has  become 
greater  in  the  last  10  years,  involving  more  maritime  cases,  and  I 
think  the  record  shows  adequate  background  for  another  judge. 

Now,  Mr.  Chairman,  while  I  am  here — this  is  a  little  beside  the 
point — but  my  colleague  and  I  some  years  ago,  as  you  will  recall,  I 
forget  just  when,  5  or  6  or  maybe  7  years  ago,  pressed  a  bill  to  have 
an  additional  court  of  appeals  for  the  tenth  circuit.  And  it  seems  to 
me  the  condition  is  getting  worse  in  the  ninth  circuit,  too.  The  time 
element,  the  distances  involved  to  get  to  San  Francisco  would  justify 
another  look. 

I  merely  want  to  state  to  the  committee,  I  am  hopeful  that  my 
colleague  will  join  me  and  we  are  going  to  press  again  for  another 
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Tenth  Circuit  Court  of  Appeals.  Because  this  has  been  a  bottleneck  for 
us  now  in  San  Francisco,  too,  in  many  ways. 

That  is  beside  the  i^oint,  this  new  district.  In  the  meantime,  give 
us  another  judge. 

Senator  Buedick.  I  will  address  myself  to  your  '"beside  the  point'" 
first. 

As  you  know,  with  the  help  of  the  Congress,  we  have  now  estab- 
lished a  commission  to  study  the  realignment  of  circuits.  And  I 
tliink  it  would  be  very  appropriate  if  you  and  your  colleague  would 
appear  before  the  commission  and  make  your  so-called  "pitch"  at 
that  time.  Because  they  would  be  dealing  directly  with  the  question 
of  circuit  work. 

Now,  the  second  question,  as  chairman  of  that  prestigious  and 
powerful  Committee  of  Commerce  of  the  U.S.  Senate,  you  reported 
out  a  bill  last  year,  which  was  passed  by  the  Congress,  on  the 
amendments  to  the  Longshoremen's  and  Harbor  "Workers*  Act.  The 
t(^stimony  at  that  time  was  that  that  act  would  reduce  the  number  of 
civil  cases  b}'  50  percent.  The  reason  given  was  that  no  longer  could 
a  case  be  predicated  upon  unseaworthiness,  it  would  have  to  be  pred- 
icated entirely  upon  negligence. 

Now,  your  district  has  had  a  good  number  of  this  type  of  case. 
Wouldn't  3'our  act  eliminate  a  good  many  of  those  cases  ? 

Senator  Magxusox.  It  should.  But  the  fact  is  there  are  more  cases 
— I  don't  know  what  the  figures  exactly  say — but  because  there  have 
been  more  cases,  it  would  have  then  doubled  the  amount  without  this 
act.  in  my  opinion. 

Senator  Bitedick.  In  other  words,  you  think  we  are  standing  still ; 
is  that  correct  ? 

Senator  Magnuson.  Yes. 

Senator  Burdick.  It  is  my  pleasure  to  introduce  to  the  committee, 
the  junior  Senator  from  the  State  of  Washington,  Senator  Jackson. 

STATEMENT  OF  HON.  HENRY  M.  JACKSON,  A  U.S.  SENATOR  EROM 

THE  STATE  OF  WASHINGTON 

Senator  Jackson.  Thank  you.  I  shall  be  very  brief.  I  have  asked 
permission  to  place  my  statement  in  the  record. 
Senator  Burdick.  Without  objection,  so  ordered. 

Prepaked  Statement  of  Senator  Henry  M.  Jackson  of  Washington 

Mr.  Chairman,  it  gives  me  great  pleasure  to  introduce  to  the  committee  a 
distinguished  jurist  and  an  old  friend,  Judge  William  T.  Beeks,  of  Seattle,  Wash. 
Judge  Beeks  is  the  Chief  U.S.  District  Judge  of  Washington. 

In  his  long  legal  career  Judge  Beeks  has  achieved  academic  distinction,  hon- 
orable service  as  a  colonel  in  the  U.S.  Army  including  a  command  re.sponsibility 
for  investigation  and  prosecution  of  war  crimes  after  World  War  II,  a  higli 
reputation  in  the  private  practice  of  law  and  excellence  as  a  jurist  on  the  Federal 
bench. 

Judge  Beeks  appears  before  tlie  committee  to  testify  in  support  of  his  applica- 
tion for  an  additional  judgeship  for  the  Western  District  of  Washington.  I  want 
to  offer  my  fullest  support  and  endorsement  for  this  application. 

Twelve  years  have  passed  since  an  additional  judgeship  was  last  created  for 
the  Western  District  of  Washington.  Over  this  period  impox-tant  changes  have 
occurred  in  the  judicial  workload  and  the  complexity  of  that  workload  which 
make  the  application  under  consideration  here  simply  a  necessity.  If  I  only  said 
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that  the  workload  in  western  Washington  has  increased  I  would  not  be  saying 
anything  which  is  not  true  of  almost  every  district  in  the  country.  But  the  fact  is, 
the  workload  per  judgeship  lias  increased  in  Judge  Beek's  district  far  in  oxcess 
of  the  national  rate  of  increase. 

Nationally  the  population  per  judgeship  decreased  by  31.6  percent  l)erween 
1960  and  1970.  During  the  same  period  in  western  Washington  population  per 
judgeship  increased  by  8  percent.  In  raw  numbers  there  was  1  judge  for  every 
680.000  people  in  1960  in  western  Washington.  By  1970  this  ratio  deteriorated  to 
1  judge  to  every  734,000  in  western  Washington.  At  the  same  time  the  nationwide 
ratio  improved  from  1  to  750.000  in  1960  to  1  to  514,000  in  1970. 

These  figures  tell  only  part  of  the  story.  Americans  have  always  been  a  litigious 
people  and  it  appears  we  are  becoming  more  so.  While  the  population  per  judge 
has  increased  by  8  percent  in  western  Washington,  the  number  of  cases  tiled  has 
increased  by  100  percent  from  722  in  1961  to  1,438  in  1972.  Furthermore,  estimates 
indicate  that  there  will  be  another  40  percent  increase  in  cases  filed  by  1976. 

These  figures  paint  a  grim  picture,  but  there  is  still  another  factor  to  be 
counted  which  makes  the  picture  even  grimmer.  That  is  the  growing  complexity 
of  litigation.  Especially  on  the  civil  side,  litigation  increasingly  raises  new  and 
novel  issues  in  relatively  uncharted  areas  of  the  law.  For  example,  there  has 
been  great  interest  in  questions  in  the  area  of  poverty  law,  consumer  protection, 
and  enviromnental  protection.  Also  there  are  complex  and  difficult  cases  in  areas 
like  patent  infringement  and  securities  regulation.  And  on  the  criminal  side  the 
vast  changes  which  have  occurred  in  criminal  procedure  since  1960  have  made 
criminal  matters  more  intricate  and  difficult  to  handle. 

Thus,  if  cases  are  weighted  for  complexity  there  has  been  an  increase  in  case- 
load per  judge  of  90  percent  in  western  Washington  since  1962. 

Add  these  factors  up :  Western  Washington  has  more  people  per  judge  now 
than  in  19G0,  contrary  to  the  national  trend ;  these  people  are  about  100  percent 
more  litigious  than  was  the  case  in  1960;  and  the  cases  are  much  more  complex. 
The  result  is  predictable ;  Badly  overworked  judges  and  a  steadily  increasing 
backlog  which  threatens  to  become  a  full-fledged  breakdown  of  the  judicial 
process.  For  civil  cases  the  median  time  per  case  from  issue  to  disposition  was  6 
to  7  months  from  1962  to  1965.  This  rose  to  7  to  8  months  from  1966  to  1968 ;  up 
to  9  months  in  1969,  up  to  11  months  in  1970  and  finally  10  months  in  1971.  The 
backlog  of  undisposed  civil  cases  rose  from  approximately  400  in  1966  to  nearly 
900  in  1971. 

I  do  not  believe  that  as  a  Nation  we  can  afford  to  permit  this  kind  of  break- 
down of  our  judicial  system.  Furthermore,  sudh  a  breakdown  is  entirely 
unnecessary.  The  commitment  of  the  proper  resources  to  the  task  of  i)i-oviding 
quality  justice  for  our  citizens  will  greatly  relieve  the  judicial  short  circuit 
which  is  occurring.  For  these  reasons  I  urge  the  committee  to  act  favorably  on  the 
application  for  a  new  judgeship  for  the  Western  District  of  Wa.shington. 

Senator  Jackson,  It  is  a  great  pleasure  to  join  with  my  senior  col- 
league in  presenting  our  Chief  U.S.  District  Judge  for  the  Western 
District  of  "Washington,  Judge  William  T.  Beeks.  He  is  an  old  friend 
of  Senator  Magnuson's  and  of  mine.  He  has  had  a  distingitished 
judicial  career,  as  well  as  being  an  outstanding  attorney  in  pri^■ate 
practice  before  going  on  the  Federal  bench. 

Without  going  into  the  details,  let  me  just  try  to  sum  up  what  I 
understand  this  situation  is  in  western  Washington. 

Western  Washington  now  has  more  people  per  judge  than  in  1960, 
contrary  to  the  national  trend.  These  people  are  about  100  percent 
more  litigious  than  was  the  case  in  1960,  and  the  cases  are  much 
more  complex.  The  result  is  predictable,  badly  overworked  judges,  a 
steadily  increasing  backlog  which  threatens  to  become  a  futl-flodged 
breakdown  of  the  judicial  process.  For  civil  cases,  the  median  time 
for  a  case  from  issue  to  disposition  was  6  to  7  months  from  1962  to 
1965.  This  rose  to  7  to  8  months,  from  1966  to  1968,  up  to  9  months 
in  1969,  up  to  11  months  in  1970,  and  finally  10  months  in  1971. 
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The  backlog  of  undisposed  civil  cases  rose  from  approximately  400 
in  1966  to  nearly  900  in  1971. 

I  just  want  to  give  these  figures  to  the  committee  because  I  know 
the  Chairman  is  interested  in  the  statistical  fact  as  it  relates  to  the 
relevancy  of  the  need  for  an  additional  judge. 

Without  any  further  comment,  unless  the  Chairman  has  a  com- 
ment, I  am  just  delighted  to  present  Judge  Beeks.  I  regret,  as  the 
Chairman  knows,  we  are  having  energy  hearings  and  I  walked  out 
of  the  committee  a  little  while  ago  to  come  up  here  and  I  need  to 
get  back  to  take  over  the  Chair. 

Senator  Burdick.  We  appreciate  your  testimony,  Senator. 

Senator  Jackson.  Judge  Beeks.  I  am  delighted  to  present  him  to 
the  committee. 

Senator  Burdick.  Judge  Beeks,  you  may  proceed  in  any  way  that 
you  wish.  I  have  your  letter  to  Mr.  Westphal  and  will  now  enter  it 
in  the  record,  should  you  wish  to  refer  to  it  during  your  testimony. 

[The  letter  follows :] 

U.S.  District  Court, 
Western  District  of  Washington. 

Seattle,  Mareh  1,  1973. 
Mr.  William  P.  Westphal, 
Comm ittee  Counsel, 
Committee  on  the  Judiciari/, 
Washington,  D.C. 

Dear  Mr.  Westphal:  In  compliance  with  the  Rules  of  the  Sennte,  and  in 
response  to  Senator  Burdick's  letter  of  February  2G,  ayIucIi  I  received  this 
morning,  I  hereby  submit  the  following  concise  written  statement  of  the  points 
I  expect  to  make  during  my  oral  testimony  on  March  6,  1973 : 

1.  The  caseload  for  this  district  has  more  than  doubled  since  it  was  last 
granted  an  additional  judgeship. 

2.  There  is  every  evidence  that  this  burden  will  increase  in  the  future. 

3.  This  district  has  not  had  a  new  judgeship  since  1961  when  a  roving 
judgeship  was  created  for  the  districts  of  Eastern  and  Western  Washington. 

4.  Due  to  the  priority  which  we  must  give  criminal  cases,  our  backlog  of 
civil  cases  is  alarming.  Our  very  system  for  judicial  resolution  of  civil  dis- 
putes is  itself  endangered. 

.5.  Statistics  alone  do  not  adequately  reveal  our  predicament.  Civil  cases  are 
increasingly  complex,  involving  novel  questions  of  law  in  the  fields  of  con- 
sumer protection,  poverty  law,  prisoners'  rights,  environmental  protection, 
anti-trust,  patent  infringement,  securities  fraud,  and  civil  rights. 

I  hope  this  brief  sketch  will  suffice.  It  would  have  been  more  detailed  had 
such  a  statement  been  requested  at  an  earlier  date.  For  the  additional  infor- 
mation of  the  Committee,  I  am  enclosing  a  copy  of  our  application  for  an 
additional  judge.ship,  dated  January  14,  1972.  The  Committee  may  find  it  of 
interest  that  our  more  recent  statistics  indicate  that  in  the  projection  con- 
tained therein  we  somewhat  underestimated  the  increase  in  court  business  for 
fiscal  year  1972. 

Most  sincerely, 

William  T.  Beeks. 

Chief  Judge. 

January  17,  1972. 
Hon.  Richard  H.  Chambers, 
Chief  Judge, 
TLS.  Court  of  A))peals, 
San  Francisco,  Calif. 

Dear  Chief  :  I  am  attaching  our  application  for  an  additional  judgeship  in 
the  Western  District  of  Washington,  the  contents  of  which  are  self-explana- 
tory. 
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The  recent  statistics  with  respect  to  civil  cases  do  not  adequately  reflect  the 
true  situation.  During  the  past  two  years  there  has  been  a  substantial  increase 
in  the  percentage  of  "tough"  cases  filed ;  these  are  principally  securities  fraud, 
civil  rights,  consumer  protection,  and  environmental  cases,  most  of  which  are 
class  actions.  Few  of  these  cases  settle,  even  after  extensive  pretrial  proceed- 
ings. 

Aside  from  seamen's  personal  injury  cases  we  don't  seem  to  be  favored  any- 
more with  the  type  of  case  which  settles  readily,  as  in  the  state  courts.  We 
have  only  a  small  number  of  I'emovals,  and  only  a  very  few  motor  vehicle  per- 
sonal injury  cases.  I  doubt  that  I  have  averaged  five  such  cases  a  year  over 
the  past  five  years. 

In  order  to  keep  up  with  my  filings  and  avoid  an  even  more  sizeable  back- 
log, I  have  worked  long  and  arduous  hours.  I  am  in  my  ofiice  regularly  at  7  :30 
a.m.  every  morning.  I  schedule  pretrial  conferences  for  8:00  a.m.  and  8:30  a.m. 
I  start  the  trial  of  cases  at  9  :00  a.m.,  and  recess  no  earlier  than  4  :30  p.m. 

I  have  had  fourteen  weeks  vacation  since  1961,  and  four  weeks  vacation 
since  February  1,  1966.  For  more  than  a  year  my  doctor  has  been  urging  me  to 
slow  down  and  take  a  long  vacation,  but  it  seems  I  have  been  unable  to  do  so. 

I  am  not  looking  for  sympathy,  but  I  am  physically  exhausted  and  unable  to 
continue  at  the  pace  at  whicli  I  have  worked  in  the  past.  Furthermore,  I  am 
no  longer  able  to  keep  up  with  the  filings  and  my  backlog  grows  and  grows 
and  grows. 

Yours  sincerely, 

William  T.  Beeks. 

Application  fob  Additional  Judgeship  in  the  Western  Disteict 

OF  Washington 

GENERAL 

The  information  for  this  report  was  compiled  from  tables  published  in  the 
Annual  Report  of  the  Director  of  the  Administrative  Office  of  the  United 
States  Courts  for  the  years  1961  through  1971,  and  from  data  compiled  by 
employees  of  the  Oflace  of  the  Clerk  for  the  Western  District  of  Washington 
for  the  first  half  of  1972  (all  references  herein  are  to  fiscal  years). 

While  the  figures  indicate  an  alarming  increase  in  the  caseload  for  this  Dis- 
trict, there  is  substantial  evidence  that  the  burden  will  only  get  worse.  During 
the  past  16  months,  the  United  States  Attorney  increased  his  staff  of  Assistant 
Attorneys  from  10  to  16.  As  these  new  attorneys  have  gained  experience,  they 
have  increasingly  made  their  presence  felt  in  the  case  filings  of  this  Court. 

Other  statistics  support  this  conclusion.  Although  the  number  of  judgeships 
in  this  District  has  remained  constant  from  1961  to  1971,  the  population  of  the 
District  has  increased  269'f— from  2,035,330  to  2,564,547.  Washington  State  Bar 
Association  figures  show  that  the  number  of  active  lawyers  in  the  state  rose 
from  3,424  to  4,345,  an  increase  of  27%. 

CIVIL  CASES 

Case  filings  in  1971  are  almost  exactly  twice  the  number  for  1961.  As  Graph 
I  on  page  4  indicates,  the  increase  was  gradual  for  1964-1967,  bvit  thereafter 
has  been  precipitous.  The  bulge  in  the  graph  for  1961-1964  is  due  largely  to 
an  increase  in  the  number  of  suits  to  which  the  United  States  was  a  party 
(see  Table  C-3  in  the  Annual  Report  for  each  of  those  years).  Although  at 
present  the  number  of  judgeships  in  this  District  is  the  same  as  in  1961,  civil 
case  filings  for  1972  will  be  nearly  twice  the  average  level  for  the  1960-1965 
period,  even  including  the  1961-1964  bulge. 

The  most  significant  effect  of  this  trend  has  been  the  sharp  growth  of  the 
backlog  of  cases  for  the  District.  The  backlog  rose  in  1962  and  1963 — reflecting 
the  similar  increase  in  civil  filings.  From  19(>4  through  1967  the  backlog  was 
fairly  constant,  and  although  filings  increased,  the  backlog  has  risen  steeply. 
The  median  times  from  issue  to  disposition  was  six  to  seven  months  from 
1962-1965.  seven  to  eight  months  from  1966  to  1968,  nine  months  in  1969, 
eleven  months  in  1970,  and  ten  months  in  1971  (see  Table  C-6a,  Annual  Report 
for  each  year).  In  short,  the  lack  of  another  judgeship  is  causing  the  Court  to 
rapidly  lose  ground  in  civil  cases  (See  Graph  II  on  page  5). 
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CKIMINAL  CASES 

Criminal  filings  in  1971  were  over  twice  those  for  1961,  while  the  number  of 
judgeships  remained  constant.  Filings  in  each  of  the  past  three  years  were 
more  numerous  than  in  any  previous  year ;  those  for  1971  were  up  nearly  one 
third  over  the  lowest  of  prior  years,  and  about  double  the  figures  for  some  of 
the  years  in  the  past  decade.  Although  the  criminal  calendar  has  been  kept 
fairly  current,  the  rapid  rise  of  criminal  filings  has  in  effect  accelerated  the 
rise  of  the  civil  case  backlog.  (See  Graph  III  on  page  7,  and  Table  II  on  page 
10.) 
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M'EIGHTED  CASELOAD 

The  weighted  caseload  per  judgeship  indicates  the  civil,  criminal,  and  bank- 
ruptcy caseload  for  each  judge,  adjusted  to  reflect  the  complexity  of  each  case. 
The  statistics  listed  in  Table  VI  on  page  11,  and  in  Graph  IV  on  page  9,  there- 
fore, indicate  the  average  increase  in  the  actual  workload  of  each  judge.  The 
burden  for  Judges  in  this  District  has  grown  steadily  each  year  since  1964, 
except  for  1969.  In  recent  years  the  slope  has  been  especially  steep. 
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TABLES 


Table  VI, 

Table  III, 

Table  V, 

weighted  caseload 

Table  1, 

Table  II, 

chapter  X, 

Table  IV, 

cases 

per  judgeship ' 

civil 

criminal 

XI,  XII,  and 

total 

commenced  — 

Fiscal 

cases 

cases 

involuntary 

cases 

per 

Western 

year 

commenced  ' 

commenced  2 

banl<ruplcies  ^ 

commenced ' 

judgeships 

Washington         National 

1%1 

501 

221 

16 

738 

211  .. 

1962 

568 

334 

17 

919 

263 

189 

242 

1963 

621 

303 

29 

953 

272 

215 

251 

1964 

511 

200 

15 

726 

207 

184 

264 

1965 

544 

207 

18 

769 

220 

193 

2/4 

1966 

578 

202 

13 

793 

227 

198 

2bb 

1967 

607 

197 

17 

821 

235 

211 

252 

1968 

721 

245 

23 

989 

283 

249 

265 

1969 

748 

337 

15 

1,100 

314 

310 

289 

1970 

862 

363 

37 

1,262 

361 

295 

2/3 

1971 

969 

427 

75 

1,471 

420 

356 

30/ 

1972 

'(1,018) 

7 (420) 

»(58) 

(1,496) 

(427).. 



1  Figures  for  each  year  are  tal<en  from  table  C-3  of  the  "Annual  Report  of  the  Director  of  the  Administrative  Office  of 
the  U.S.  Courts"  (annual  report  herein). 

2  Table  D-1,  annual  report., 

3  Table  F-2,  annual  report. 

«  These  figures  represent  the  totals  for  tables  I,  II,  and  III. 

5  Table  V  divided  by  3.5,  the  number  of  judgeships  in  the  Western  District  of  Washington, 

»  Table  X-i,  annual  report. 

"  These  figures  represent  two  times  the  number  of  such  cases  filed  in  the  first  half  of  fiscal  1972.  This  estimate  is  prob- 
ably conservative,  since  tabl'S  VII  and  VIM  infra  show  that  in  Seattle  (where  most  cases  in  the  western  district  are  filed) 
more  civil  cases  are  filed  in  the  second  half  than  in  the  first  half  of  each  fiscal  year. 

s  Based  on  filings  for  the  first  half  of  fiscal  1972  in  Seattle. 
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27 
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54 

66 

70 

32 

33 

44 

43 
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402 
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451 

607 
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721 
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694 
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TABLE  VII.— COMPARISON  OF  CIVIL  CASES  FILED  BY  MONTHS  AT  SEATTLE,  FISCAL  YEARS  1966,  1967,  1968, 1969, 

AND  1970 

Month  1966  1967  1968  19f9  1970 

July._. 39  29  45  40  67 

August _ 

September 

October... 

November.. _ 

December 

January 

February.. .. 

March 

April 

May 

June... 

Total 402  451  544  578  694 

TABLE  VIM— COMPARISON  OF  CIVIL  CASES  FILED  IN  THE  ENTIRE  WESTERN  DISTRICT  OF  WASHINGTON  AND 

SEATTLE 

Fiscal  year  Seattle  District 

1962. 

1963-. 

1964—. 

1965 

1966 

1967... 

1968.. 

1969... 

1970 


STATEMENT  OF  HON.  WILLIAM  T.  BEEKS,  CHIEF  JUDGE  OF  THE 
WESTERN  DISTRICT  OF  WASHINGTON  (SEATTLE) 

Judge  Beeks.  ]\Ir.  Chairman,  I  believe  you  have  the  figures  all  be- 
fore vou  indicating  that  our  caseload  has  doubled. 

I  think  in  1964,  we  had  511  civil  filings:  in  1972,  1,091.  The  crimi- 
nal filings  of  1964  were  200  and  that  grew  to  450  in  1972,  and  for 
fiscal  1973,  the  estimate  is  1,112,  but  that  is  based — that  is  civil — but 
that  is  based  upon  a  projection  of  the  first  6  months  and  for  some 
reason  which  I  can't  explain,  the  filings  in  the  last  6  months  appear 
to  be  greater  than,  year  in  and  year  out,  than  the  first  6  months. 

I  know  in  the  application  that  you  have,  the  chart  there  shows  a 
projection  of  1,018  cases  for  1972  and  it  actually  turned  out  to  be 
1,091.  Our  projection  on  criminal  cases  is  427,  it  turns  out  to  be  450. 

I  think  that  I  can  best  illustrate  our  situation  by  showing  some 
graphs  that  my  law  clerk  prepared  for  me  over  the  weekend. 

This  is  a  graph  from  1964  to  1973.  That  indicates  how  precipi- 
tously our  civil  filings,  actions,  commenced,  has  grown. 

I  have  a  similar  one  here  on  the  criminal  cases.  The}'  really 
started  to  boost,  starting  in  1967.  And  while  there  is  a  flattening  out 
on  tlie  projection  there,  I  feel  when  the  full  year  is  ended,  it  will  be 
up  as  it  was  last  year. 

Our  civil  case  backlog  has  grown,  as  indicated  here,  from  some 
300-odd  cases  in  1966  up  to  around  1,100  cases  at  the  present  time. 

Now,  one  reason,  I  suppose,  the  civil  case  backlog  has  increased 
and  grown  is  the  increase  and  the  expediting  of  criminal  cases.  We 
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are  current  on  the  trial  of  criminal  cases.  I  don't  think  we  have  any 
that  are  over  60  days  old  that  haven't  been  set  down  for  trial.  Most 
of  this  increase  has  been  civil  filings  and  there  is  every  indication 
the  burden  will  increase. 

1  determined  that  the  U.S.  Attorney's  personnel  since  lOGl  has  in- 
creased 80  percent.  The  Bureau  of  Narcotics  and  Dangerous  Drugs 
has  increased  417  percent.  The  Secret  Service — and  these  are  the 
agencies,  of  course,  that  manufacture  our  criminal  business  for  us — 
indicates  200  percent.  The  FBI  has  been  the  smallest,  only  16  per- 
cent. Alcoliol,  tobacco,  and  firearms  is  280  percent.  And  postal 
inspectors.  56  percent. 

I  overlooked  Customs,  but  I  know  it  has  been  very  substantial.  We 
now  have,  as  I  guess  a  good  many  districts  have,  two  grand  juries 
working  all  the  time,  a  general  and  a  special.  We  still  seem  to  expe- 
rience many,  many  drug  crimes  and  related  criminal  offenses.  Statis- 
tics alone,  however,  I  don't  think,  tell  the  full  problem  here.  It  is  the 
complexity  of  the  civil  cases  that  are  being  filed  today,  in  the  fields 
of  consumer  protection,  poverty  law,  prisoners'  rights,  environmen- 
tal protection,  antitrust,  patent,  securities  fraud.  Civil  rights  cases, 
in  particular,  and  the  class  actions  in  many  of  those  fields,  are  types 
of  cases  that  just  don't  settle. 

This  past  week,  I  received  copies  of  two  new  acts  of  Congress,  the 
Noise  Control  Act  of  1972,  and  the  Consumer  Product  Safety  Act. 
They  both  confer  jurisdiction  of  the  cause  of  action  created  in  the 
Federal  court. 

We  get  so  many  of  those,  but  we  don't  get  the  judicial  help  to 
take  care  of  them  all. 

I  know  that  I  have  all  of  the  duties  of  chief  judge,  administrative 
duties,  taking  care  of  the  two  grand  juries,  the  constant  stream  of 
paperwork  and  reading  that  is  necessary,  and  I  still  try  to  carry  my 
full  share  of  the  caseload.  I  find  it  is  becoming  more  difficult  to  do 
that  all  of  the  time.  My  civil  backlog  as  of  December  31,  was  270 
cases.  I  think  that  is  about  the  same  as  the  other  judges  of  our 
court. 

I  will  be  happy  to  answer  any  questions  that  you  may  have,  ]Mr, 
Chairman,  or  that  ]Mr,  Westphal  may  have. 

Senator  Bukdick.  Thank  you,  Judge  Beeks. 

We  find  that  your  situation  in  some  respects  is  similar  to  that  of 
Oregon.  Your  judges,  also,  gave  an  excess  of  visiting  time  in  19G8, 
1969,  and  1970. 

Judge  Beeks.  You  don't  find  very  much  for  me  there.  Senator. 

Senator  Bi-rdick.  I  don't  know  if  it  is  you  or  your  associates,  but 
we  find  in  1968  you  gave  247  days,  and  only  received  81.  In  1969 

Judge  Beeks.  I  don't  think  there  has  been  any  traveling  since  I 
became  chief  judge,  except  of  a  very  minor  nature.  We  have  two 
judges  on  our  court  and  I  know  that  they  have  not  served  anywhere 
except  on  the  court  of  appeals,  since  they  were  appointed.  I  laiow 
that  at  the  present  moment,  the  chief  judge  of  the  circuit  has  Judge 
Goodwin  helping  out  in  a  serious  situation  in  Las  Vegas.  I  wasn't 
asked  about  it.  I  think  it  may  have  happened  when  I  was  away.  I 
don't  know  why  it  was. 
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Senator  Btirdick.  Judge,  let  me  show  jou  what  the  record  tells 
me.  Judge  Boldt  spent  48  days  in  Puerto  Rico  in  1968. 

Judge  Beeks.  I  know  it. 

Senator  Burdick.  Judge  Bowen  spent  29  days  in  Florida  in  1968. 

Judge  Beeks.  He  has  been  a  senior  judge  for  12  years  now. 

Senator  Btjrdick.  Yes,  but  he  also  spent  44  days  in  Ai'izona :  and 
another  44  days  in  Washington's  eastern  district  on  duty.  Then  Judge 
Lindberg  spent  14  days  in  Washington's  eastern  district  and  37 
days  in  Florida.  For  a  total  of  247  days  all  together. 

Judge  Beeks.  While  he  was  a  senior  judge  or  before? 

Mr.  Westphal.  In  1968. 

Senator  Brudick.  Before,  apparently. 

Judge  Beeks.  I  know  that. 

Senator  Burdick.  Then  in  1969,  we  find  that  123  days  were  given 
and  only  50  received.  In  1970,  we  find  that  219  were  given  and  only 
31  received.  In  1971,  150  were  given  and  73 — about  2  to  1  that  time. 

\Vlien  you  have  a  large  caseload,  and  a  big  backlog  is  growing, 
why  do  you  give  more  time  than  you  receive  ? 

Judge  Beeks.  Well,  of  course,  there  is  no  way  in  the  world  I  can 
control  what  a  senior  judge  does. 

Senator  Burdick.  That  is  one  case,  of  course. 

Judge  Beeks.  Yes.  We  had  Judge  Lindberg  and  Judge  Boldt. 
Judge  Boldt  is  now  a  senior  judge.  I  suspect  he  will  be  back  pretty 
soon.  Frankly,  I  don't  look  for  any  help  from  him.  I  think  he  will 
help  the  judiciary  substantially  on  multidistrict  litigation  and  that, 
of  course,  is  one  reason  that  he  spent  so  much  time  out.  He  has  han- 
dled a  lot  of  multidistrict  litigation. 

Now,  for  a  reason  I  don't  know,  when  Puerto  Rico  was  without 
judges,  at  least  without  judges  that  were  physically  able  to  sit,  for 
some  reason  or  othei-,  the  Ninth  Circuit  volunteered  to  send  or  was 
asked  to,  and  they  sent  the  judicial  help  down  there  that  was 
needed.  I  was  asked  to  go  and  I  didn't  go.  But  I  do  know  that  from 
our  district  there  were  several  that  went  down  there. 

Senator  Burdick.  We  find  judges  going  to  Puerto  Rico  from 
many  districts. 

Judge  Beeks.  I  meant  during  that  period.  I  know  Judge  Goodwin 
went  and  Judge  Boldt,  and  I  know  Judge  Kilkenny  from  Oregon 
was  down  there.  But  you  won't  find  that  I  personally  sat  anywhere 
except  in  Portland  or  with  the  court  of  appeals  or  in  San  Francisco. 

Senator  Burdick.  This  is  another  one  we  just  can't  figure  out  on 
the  committee.  I  notice  that  in  1971,  you  served  29  days  in  Oregon 
and  Judge  Belloni  served  21  days  in  your  district. 

Judg(^  Beeks.  I  can  explain  that  very  easily.  Some  years  ago. 
Judge  Solomon  and  I  worked  out,  with  the  approval  of  Judge 
Chambers,  the  chief  judge  of  the  circuit,  a  cross-assignment  deal. 
We  had  at  that  time  a  tremendous  number  of  filings,  we  still  get  a 
lot  of  them,  in  the  ASCAP  field,  copyright  infringement  in  music. 
Judge  Solomon  had  some  expertise  in  that,  and  I  profess,  or  am  sup- 
posed to  have,  some  expertise  in  the  admiralty  field.  So  1  have  gone 
down  there  and  tried  some  of  their  admiralty  cases,  he  has  taken  on 
the  other  cases,  and  also  on  disqualifications.  I  will  go  down  there; 
they  will  come  up. 
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But  more  than  that,  some  of  tlie  cases  in  Oregon  arc  Washington 
cases.  I  have  transferred,  I  think  one  I  remember,  and  I  think  two 
criminal  cases,  to  the  District  of  Oregon,  and  I  liave  gone  down  to 
trv  them  myself  where  I  thonght  there  was  local  prejndice. 

We  have  no  facilities  sonth  of  Tacoma — that  is  175  to  180  miles 
down  to  Portland — so  I  have  transferred  civil  cases  where  the  cause 
of  action  arose  in  Columbia  River  Ports:  Longview,  Kelso,  and 
Vancouver,  which  is  right  across  the  river  from  Portland,  for  con- 
venience of  witnesses  and  parties.  I  have  transferred  them  and  tried 
them  down  there. 

Senator  Burdick.  Well,  we  also  found  in  1972,  you  served  35  days 
in  Hawaii. 

Judge  Beeks.  Did  you  see  Judge  Chambers'  explanation  for  it  ? 

Senator  Bukdick.  And  7  days  in  Oregon. 

Judge  Beeks.  Let  me  tell  you,  I  collapsed  on  the  bench  from 
physical  exhaustion  about  1  year  ago.  I  hadn't  had  at  that  time  but 
14  weeks  vacation  in  12  years.  And  after  I  got  out  of  the  hospital, 
my  doctor  prescribed  light  duty  for  2  months.  Judge  Chambers  of- 
fered the  Plawaii  assignment.  They  needed  somebody.  Judge  Pence 
was  writing  an  opinion  in  this  big  antitrust  case  between  I.T.  &  T. 
and  General  Telephone,  and  Judge  Tavares  was  retiring.  He  asked 
me  if  I  would  like  to  go  over  there.  I  didn't  earn  my  pay,  if  you 
want  to  know  the  truth  about  it.  It  was  sort  of  taking  care  of  emer- 
gencies. But  that  is  the  reason  I  was  there. 

Senator  Burdick.  Did  you  get  any  help  from  Hawaii  in  return  ? 

Judge  Beeks.  No.  But  I  didn't  help  that  much.  I  was  taking  care 
of  emergency  situations,  you  know. 

Senator  Bi'rdick.  You  have  a  district  judge  who  was  assigned  by 
statute  to  both  the  eastern  and  western  districts  of  Washington  ? 

Judge  Beeks.  Yes. 

Senator  Burdick.  How  does  this  split  judgeship  situation  work 
out?  Does  the  judge  spend  an  equal  amount  of  time  in  both  dis- 
tricts? 

Judge  Beeks.  No,  he  spends  most  of  his  time,  I  would  say  80  per- 
cent of  his  time,  in  western  Washington.  He  is  from  Tacoma,  Judge 
Goodwin. 

Senator  Burdick.  What  type  of  help  do  you  expect  to  get  out  of 
your  new  full-time  magistrate  in  Seattle  ? 

Judge  Beeks.  Well,  we  have  been  after  him  a  long  time,  as  Mr. 
Westphal  knows.  I  suppose  we  could  probably  get  a  half  a  day's 
work  out  of  him,  and  I  frankly  don't  know,  I  would  think  probably 
in  the  supervising  and  discovery  field. 

Senator  Burdick.  How  about  the  prisoner  petitions  ? 

Judge  Beeks.  Well,  those  are  pretty  largely— yes,  I  would  say  so. 
We  have  a  full-time  magistrate  now  in  Tacoma.  We  have  a  Federal 
Penitentiary  at  McNeil  Island  there  and  he  handles  all  of  those  pris- 
oner letters,  prisoner  petitions,  other  than  the  2255  and  habeas  cor- 
pus. 

You  see,  we  have  been  in  the  position  here  of  having  to  help  the 
magistrate.  For  some  time,  our  clerk  was  working  as  a  magistrate, 
but  I  had  to  forbid  that  because  his  work  was  suffering. 
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I  had  hoped  to  get  a  full-tune  magistrate  in  addition  to  the  part- 
time,  but  the  Conference  didn't  see  it  that  way,  so  what  we  really 
got  was  a  half-time  magistrate.  In  other  words,  increasing  the  part- 
time  to  full-time,  and  I  don't  know  just  exactly  what  we  will  use 
him  for,  but  I  would  suspect  it  would  be  primarily  for  prisoner  pe- 
titions. AVe  follow  this  practice:  our  junior  judge  takes  all  of  the 
outside  habeas  corpus  now.  He  will  probably  help  on  that.  He  could 
take  those  cases  and  take  that  load  away  from  the  junior  judge,  and 
I  would  think  that  he  would  be  able  to  devote  some  time  to  regular 
civil  work  and  I  would  suspect  it  would  be  in  the  discovery  field. 

Senator  Buedick.  We  discovered  from  these  9  days  of  hearings 
that  the  great  bulk  of  the  judges  use  the  magistrate  for  screening 
prisoner  petitions  and  that  they  find  a  very  high  percentage — one 
judge  testified  as  high  as  98  percent — of  the  petitions  were  frivolous. 
A  screening  process  can  eliminate  lots  of  them. 

Do  you  feel  the  magistrates  in  your  district  could  do  the  same  ? 

Judge  Beeks.  Yes,  I  think  they  can.  We  use  our  law  clerks  now 
for  the  most  part  to  do  it. 

Senator  Btjkdick.  Your  selective  service  cases  have  numbered  83, 
87  and  65  in  the  last  three  years,  respectively.  Don't  you  expect 
those  cases  to  drop  almost  completely  ? 

Judge  Beeks.  Yes,  I  do.  Senator.  This  is  the  information  that  I 
received  from  our  U.S.  Attorney.  In  1969,  we  had  only  35;  1970,  96; 

1971,  71;  1972,  66;  and  1973,  9.  Those  are  calendar  years,  so  they  may 
differ  from  yours. 

He  tells  me  that  he  now  has  waiting,  in  process  and  pending,  157. 
And  when  those  are  out  of  the  way,  I  suspect  that  would  be  the  end 
of  it. 

Senator  Bubdick.  And  I  suppose  some  of  those  are  fugitives,  too  ? 

Judge  Beeks.  Yes.  In  1969,  there  were  13;  1970,  27;   1971,  10; 

1972,  24;  1973,  6. 

Senator  Burdick.  Last  year  you  had  108  marine  personal  injury 
cases  filed.  I  believe  you  heard  the  earlier  exchange  I  had  with  Sen- 
ator  

Judge  Beeks.  Yes,  sir. 

Senator  Burdick  [continuing].  "Wliere,  in  his  committee,  there 
were  witnesses  who  testified  that  they  expected  the  new  amendments 
to  reduce  by  50  percent  the  number  of  these  cases. 

Judge  Beeks.  I  think  that  is  a  fair  estimate.  The  indemnity  cases 
are  gone  forever ;  there  won't  be  any  of  those,  although  I  understand 
you  are  being  asked  to  change  the  act  back  again.  You  can't  over- 
look the  ingenuity  of  counsel,  and  while  the  liability  without  fault 
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of  a  ship  owner  is  no  longer  the  law,  the  negligence  cases,  are  still  a 
threat. 

Senator  Burdick.  Do  you  have  many  three-judge  cases? 

Judge  Beeks.  Yes.  I  think  they  have  been  falling  off  somewhat, 
however,  in  proportion  to  what  we  used  to  have.  They  are  not  over- 
whelming at  the  present  time. 

Senator  Burdick.  You  have  no  objection  if  we  abolish  them  ? 

Judge  Beeks.  Xo.  I  heartily  endorse  it.  I  think  it  is  quite  a  waste 
of  time. 

Senator  Burdick.  I  believe  staff  has  a  few  questions  now.  Judge. 

]\[r.  Westpiial.  Judge  Beeks,  when  are  you  going  to  get  your 
full-time  magistrate  in  Seattle? 

-Tudge  Beeks.  When  you  appropriate  some  money  to  pay  him. 

Mr.  Westpiial.  I  assume  that  will  be  the  first  of  July  ? 

Judge  Beeks.  Yes. 

Air.  Westpiial.  You  already  indicated  that,  because  most  of  your 
trial  work  is  in  Seattle,  you  expect  this  full-time  magistrate  in  Seat- 
tle to  help  mostly  in  processing  your  criminal  cases,  keeping  the 
pressure  on  them  and  moving  them  along. 

Judge  Beeks.  Yes.  We  have  no  problem,  ]Mr.  Westpiial,  in  the 
criminal  cases  at  the  moment.  We  are  current;  we  are  up-to-date, 
and  we  set  them  down  early.  It  is  the  civil  cases  that  are  suffering 
on  that  account. 

]SIr.  Westpiial.  Well,  no  matter  how  many  judges  you  have,  that 
is  largely  a  matter  of  keeping  pressure  on  that  calendar,  and  there 
are  probably  a  couple  dozen  ways  of  keeping  pressure  on  the  calen- 
dar. 

Judge  Beeks.  If  you  ever  let  the  criminal  cases  balloon  on  you, 
you  are  lost. 

Mr.  Westphal.  Do  you  recall  that  I  mentioned  to  Judge  Belloni 
that  they  averaged  65  trials  per  judge  and  averaged  57  trial  days 
per  judge,  and  he  replied  that  they  could  try  these  personal  injuries 
and  product  liability  cases  in  1  day  ?  Looking  at  the  comparable  sta- 
tistics for  your  district,  your  judges  averaged  48  trials  per  judge  in 
1972  and  the  number  of  trial  days  was  103  per  judge,  which  was 
roughly  two  trial  days  per  trial.  Do  you  agree  with  my  suggestion 
that  perhaps  Judge  13elloni  ought  to  have  his  teaching  responsibil- 
ities expanded  ? 

Judge  Beeks.  I  don't  know ;  I  haven't  seen  those  figures.  I  would 
suspect  that  maybe  I  have  one  of  the  lowest  trial  days  total,  but  I 
think  I  perhaps  conduct  the  strictest  and  the  most  extensive  pretrial 
system.  I  set  pretrials  at  8  o'clock  every  morning.  I  am  in  my  cham- 
bers at  7 :30  every  morning  and  with  certain  classes  of  cases,  I  have 
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them  every  15  minutes  up  to  9  o'clock.  Some  may  last  30  minutes. 
But  we  got  a  lot  of  dispositions  that  way. 

But  I  know  I  just  can't  keep  on  going  at  the  pace  I  am  having  to 

go- 
Mr.  "Westphal.  No,  that  is  certainly  counter-productive  when  you 

get  to  that  point. 

What  is  the  situation  as  far  as  facilities  are  concerned?  How 
many  courtrooms  do  you  have  in  Seattle  ? 

Judge  Beeks.  Well,  we  are  all  right  for  one  more  judge,  then  we 
are  in  trouble  after  that.  There  is  a  small  mini  courtroom  that  is 
being  de^-eloped.  It  has  been  approved.  I  think  they  will  start  the 
construction  of  it  in  the  near  future,  and  Judge  Lindberg  plans  to 
move  into  that  one.  That  will  leave  a  full-sized  courtroom  for  the 
judge  I  hope  the  Congress  will  give  us. 

]\Ir.  Westphal.  How  many  courtrooms  do  you  have  in  Seattle  ? 

Judge  Beeks.  We  have  four. 

JNIr.  Westphal.  Not  including  this  mini  courtroom  ? 

Judge  Beeks.  Not  including  that  one.  And  we  have  another  small 
hearing  room  adjacent  to  Judge  Bowen's  courtroom  that  can  be  used 
for  some  types  of  hearings. 

Mr.  Westphal.  Now,  is  Judge  Bowen  still  active  at  this  time  ? 

Judge  Beeks.  To  a  limited  extent,  yes. 

]Mr.  Westphal.  And  Judge  Lindberg  is  active. 

Judge  Beeks.  Yes,  he  has  been  quite  active,  but  he  has  been  doing 
more  than  he  should  do  and  he  is  going  to  have  to  cut  down  sub- 
stantially. He  continued  to  carry  a  pretty  heavy  load  for  awhile  but 
he  gradually  had  me  reduce  that. 

Mr.  Westphal.  ^Vhen  Judge  Boldt  comes  back  from  his  price 
board  duties — he  is  on  the  way  now  if  he  hasn't  gotten  back  there 
already 

Judge  Beeks.  I  think  he  is  in  Florida  on  a  vacation  right  now. 

]\Ir.  Westphal  [continuing].  You  are  going  to  have  come  space 
problems,  aren't  you,  in  Seattle? 

Judge  Beeks.  No,  we  knew  he  was  coming  back  and  he  sits  in  Ta- 
coma,  you  know.  He  lives  there.  We  are  going  to  have  the  next  space 
problem,  as  far  as  the  district  court  is  concerned,  when  I  take  senior 
status.  Because  when  we  get  another  judge,  there  is  no  place  for  me 
to  go. 

]\Ir.  Westphal.  That  isn't  for  3  years  yet. 

Judge  Beeks.  No. 

]Mr.  Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Judge  Beeks.  You  know,  somewhat  offsetting  those  seamen  cases 
we  are  talking  about,  the  U.S.  Attorney  informed  me  that  they 
have  on  hand  150  condemnation  cases  tliey  are  filing.  Yrp  liaven't  had 
many  of  those  in  the  last  few  years,  and  in  addition  to  that  52  for 
the  balance  of  fiscal  1973,  54  for  fiscal  1974,  and  102  for  fiscal  1975, 
tliat  they  have  been  alerted  on. 

Senator  Burdick.  Thank  you,  Judge  Beeks. 

Judge  Beeks.  Thank  you. 

Senator  Burdick.  We  will  now  incorporate  in  the  record  Adminis- 
trative Office  Exhibits  1  and  2  and  Committee  exhibits  1,  2  and  3  for 
the  Western  District  of  Washington. 
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Judicial  Service  Given  and  Received  (continued)                0 

Year 

Name 

Given 

Rec'd 

Days 

1968 

1969 
1970 

1971 

Beeks 

Gal(N) 

Ore. 

P.R. 

Ariz. 

Gal(N) 

Fla(M) 

Ariz. 

Wash(E) 

Fla(M) 

Ariz. 

Wash(E) 

Alaska 
Hawaii 
Ore. 

Alaska 

Hawaii 

Montana 

Montana 

Ore. 

Alaska 
Ariz. 
Gal(N) 
Gal(C) 
Montana 
.Ore. 
Ore. 
Wash(E) 



....... 

Idaho 

Montana 

Nevada 

9 

1 

48 

1 

7 

29 

44 

44 

37 

13 

14 

72 

3 

6 

4 
20 

6 
26 

5 

7 
55 

9 

3 
21 

3 
14 

15 

12 

4 

50 

25 

45 

7 

26 

35 

2 

1 

5 

5 

5 

2 

5 

6 

29 
4 
30 
3 
10 
53 
21 
27 
14 
27 

Beeks 

Boldt 

Boldt 

Boldt 

Bowen 

Bowen 

Bowen 

Lindberg 

Lindberg 

Lindberg 

Hodge 

Pence 

Solomon 

Beeks 

Gal(N) 

Ore. 

Gal(N) 

Ariz. 

Ore. 

V/ash(E) 

Ariz. 

Beeks 

Boldt 

Lindberg 

Lindberg 

Lindberg 

Bowen 

Hodge 

Pence 

Murray , 

Smith 

Solomon 

Beeks 

Ore. 
Cal(N) 
Gal(N) 
Ga!(S) 
Idaho 
Ariz. 
Wash(E) 
D.G. 
Ariz. 

Beeks 

Boldt 

Boldt 

Boldt 

Bowen 

Lindberg 

Lindberg 

Lindberg 

Hodge 

Walsh 

Carr 

Gray 

Murray 

Belloni 

Solomon 

Powell 

Beeks 

Ore. 

Gal(N) 
Alaska 
Gal(N) 

Hawaii 

Ariz. 

Wash(E) 

Beeks 

Boldt 

Boldt. 

Boldt 

Bowen 

Lindberg 

McNichols 

Murray 

Foley 
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Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1971 


1972 


(continued) 


Belloni. , 

Goodwin. 

Solomon. 

Powell . . 

Wright.. 

Goodwin. 


Beeks 

Beeks 

Bowen 

Bowen 

Vonder  Heydt. 

Crocker 

Byrne,  Jr 

Gray 

Kelleher 

Lucas 

Williams. . . . 
McNichols. . . 

Taylor 

Jameson 

Murray 

Smith 

Belloni 

Solomon 

Powell 

Goodwin 

Lindberg 

Lindberg 

Lindberg 

Lindberg 

Beeks 

Boldt 

Sharp 

McGovern . . . 


Hawaii 
Oregon 
Ariz. 
Cal(S) 


Minn. 
N.D. 
Ariz. 
9th  Cir, 
9th  Cir, 
9th  Cir, 
9th  Cir, 
9th  Cir, 


Ore. 
Ore. 
Ore. 
Wash(E 
9th  Cir. 
V/ash 
(E6=W) 


Alaska 

Cal(E) 

Cal(C) 
Cal(C) 
Cal(C) 
Cal(C) 
Cal(C) 
Idaho 

Idaho 

Montana 

Montana 

Montana 

Oregon 

Oregon 

Wash(E) 

9th  Cir. 


21 
4 
7 
3 
1 

20 

35 

7 

26 

33 

24 

10 

4 

10 

7 

4 

5 

38 

1 

3 

14 

5 

6 

3 

2 

5 

15 

20 

45 

2 

1 

1 

2 

2 


Senator  Brudick.  Our  next  witness  this  morning  will  be  Judge 
Misliler  from  the  Eastern  District  of  New  York. 

At  this  time,  I  will  have  incorporated  in  the  record,  without 
objection,  a  statement  b}-  Senator  Javits  and  a  letter  from  Senator 
Buckley. 

PREPARED  STATEMENT  OF  SENATOR  JACOB  K.  JAVITS 

Mr.  Chairman,  S.  597  provides  for  one  additional  district  judge  for  the  North- 
em  District  of  New  Yorli,  and  two  additional  district  judges  for  the  Eastern 
District  of  New  York.  I  support  the  establishment  of  these  additional  judicial 
positions  in  the  State  of  New  York. 

THE  EASTERN  DISTRICT  OF  NEW  TORK 

The  eastern  district  is  the  third  most  populous  judicial  district  in  the  coun- 
try and  presently  has  nine  judgeships  for  the  area.  This  district  embraces  the 
area  of  Brooklyn,  Queens,  Staten  Island,  and  Nassau  and  Suffolk  Counties.  This 
district  also  encompasses  two  of  the  three  major  airports  serving  the  New  York 
metropolitan  area. 

As  a  result  of  the  large  population  in  the  area  and  the  fact  that  major  air- 
ports are  located  therein,  filing  in  criminal  cases  per  judgeship  from  fiscal  1969 
to  fiscal  1972  increased  by  over  250  percent,  according  to  court  management 
statistics  supplied  to  me  by  Chief  Judge  Friendly  of  the  Second  Circuit.  In 
this  district  for  fiscal  1972  there  were  397  cases  per  judgeship,  well  above  the 
national  average,  and  the  second  highest  within  the  Second  Circuit.  More  signifi- 
cantly, the  percentage  growth  in  filings  of  new  actions  showed  an  83  percent  in- 
crease in  the  last  3  years.  This  is  well  above  the  national  average,  and  indeed, 
is  one  of  the  highest  growth  figures  in  the  country. 

It  is  this  growth  factor  that  requires  the  increase  in  manpower  represented 
by  two  new  judges. 

In  recognition  of  the  growth  in  population  in  the  central  and  eastern  parts  of 
Long  Island,  court  sessions  will  now  be  held  in  Westbury,  Long  Island,  and 
possibly  at  other  locations.  Judge  Friendly  informs  me  that  two  of  the  three 
senior  judges  who  have  greatly  assisted  the  court  in  handling  the  caseload  are 
approaching  the  point  where  they  are  unlikely  any  longer  to  carry  a  heavily  in- 
creased caseload. 

Since  the  creation  of  additional  judgeships  by  this  bill  is  projecting  ahead 
for  a  4-year  period.  I  feel  it  is  essential  that  the  committee  approve  the  two 
additional  judgeships  for  the  eastern  district  in  order  to  carry  on  the  essential 
and  ever  increasing  caseload  of  the  district. 

THE  NORTHERN  DISTRICT  OF  NEW  YORK 

The  northern  district  which  is  scheduled  to  receive  an  additional  judgeship 
under  S.  597  is  in  critical  need  of  additional  help  to  carry  the  ever  increasing 
caseload.  Tlie  district  comprises  29  counties  in  upstate  New  York,  which  area 
represents  a  little  less  than  one-half  of  the  area  of  the  State.  In  the  period  1925 
to  19"0  the  population  of  the  district  has  increased  from  approximately  2  to  3 
million.  Taken  together  with  the  industrialization  of  the  area  the  workload 
of  the  district  court  has  undergone  a  marked  increase  over  the  years — particu- 
lar! v  in  the  complexity  of  cases  before  the  cotirt. 

There  are  now  only  two  overburdened  judges  serving  this  district.  A  third 
judge  has  been  needed  for  sometime,  and  in  the  last  Congress  T  introduced  a  bill. 
S.  2-565.  to  create  one  additional  judge.ship  for  the  district.  However,  no  action 
was  taken  on  this  bill. 

Four  major  penal  institutions  for  New  York  State  are  located  in  the  northern 
district.  This  has  led  to  a  tremendous  increase  in  prisoner  anpMrations  which 
must  be  heard  in  the  district.  Many  of  these  will  require  evidentiary  hearings. 
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Additionally,  the  northern  district  includes  the  capital  city  of  Albany  and 
attracts  a  disproportionate  share  of  litigation  against  State  officials. 

Statistics  issued  by  the  Administrative  Office  of  the  U.S.  Courts  in  November 
1972  show  that  in  fiscal  1972  the  raw  filings  per  judgeship  were  469  and  the 
weighted  filings  were  440  as  against  the  national  average  of  363  and  335,  respec- 
tively. Criminal  case  filings  in  this  district  have  doubled  since  fiscal  1969.  Over 
the  past  10  years,  nine  district  court  judges  from  other  districts  and  two  Second 
Circuit  Court  judges  have  had  to  assist  in  handling  cases  in  the  northern  district. 

I  believe  this  district  is  in  dire  need  of  an  additional  judgeship  and  I  urge 
the  committee  to  act  favorably  in  establishing  this  new  position. 


U.S.  Senate, 
Washington,  D.C.,  February  12,  1973. 

Hon.,  QUENTIN  N.  BUBDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  I  strongly  support  the  recommendations  of  the  Judi- 
cial Conference  of  the  United  States  for  two  additional  judgeships  for  the 
Eastern  District  of  New  York  and  an  additional  judgeship  for  the  Northern 
District  of  New  York. 

On  the  basis  of  information  which  I  have  received  from  The  Honorable 
Henry  J.  Friendly,  Chief  Judge,  United  States  Court  of  Appeals,  Second  Cir- 
cuit, from  The  Honorable  James  T.  Foley,  Chief  Judge  of  the  Northern  Dis- 
trict of  New  York,  and  from  The  Honorable  Jacob  Mischler,  Chief  Judge  of 
the  Eastern  District  of  New  York,  I  am  convinced  that  these  three  judgeships 
are  absolutely  essential  for  the  efficient  and  proper  functioning  of  these  courts. 

In  reference  to  the  Eastern  District,  which  now  has  nine  active  judges,  the 
population  stands  at  7.500.000  persons,  making  it  the  third  most  populous  Dis- 
trict in  the  United  States.  The  Eastern  District  includes  the  counties  of 
Kings,  Queens  and  Richmond  in  New  York  City,  and  Nassau  and  Suffolk  Coun- 
ties on  Long  Island. 

The  Annual  Report  of  the  Director  of  the  Administrative  Office  of  United 
States  Courts  shows  that  the  Eastern  District  is  one  of  nine  Districts  in  the 
countiT  which  is  having  a  pending  criminal  case  load  increase  in  excess  of 
20%  (the  actual  increase  in  24.6%)  in  comparison  with  a  national  average  of 
4%.  The  number  of  criminal  filings  for  the  fiscal  year  ended  June  30,  1971 
totalled  1295,  the  highest  percentage  increase  in  the  Nation ;  for  fiscal  year 
ended  June  30,  1972,  they  had  increased  to  1422. 

On  the  civil  side,  for  the  fiscal  year  ended  June  30,  1971,  they  totalled  1605, 
an  increase  of  8.2%  ;  for  the  fiscal  year  ended  June  30,  1972,  they  had 
increased  to  1799,  or  12%. 

Criminal  filings  per  judgeship  from  fiscal  1969  to  fiscal  1972  show  an 
increase  of  over  250%.  Court  management  statistics,  which  are  the  source  of 
the  250%  figure,  establish  that  the  weighted  filings  in  this  District  for  fiscal 
1972  were  397  cases  per  judgeship ;  this  is  the  second  highest  in  the  Second 
Circuit  and  substantially  above  the  national  average. 

Two  of  the  three  major  airports  serving  the  New  York  metropolitan  area, 
namely  John  F.  Kennedy  International  Airport  and  LaGuardia  Airport,  are 
both  located  within  the  District.  This  has  made  the  District  one  of  the  major 
ports  of  entry  for  narcotics  smugglers,  greatly  increasing  the  work  of  the 
court. 

I  believe  that  since  we  are  projecting  for  a  four  year  period,  the  two  judge- 
ships recommended  by  the  Judicial  Conference  for  this  District  are  an  absolute 
minimum. 

In  the  Northern  District,  the  situation  is  critical.  Two  judges  were  author- 
ized for  this  District  in  1927,  almost  half  a  century  ago,  and  two  judges  are 
now  expected  to  perform  in  the  1970's  as  the  two  judges  performed  then.  The 
T'nited  States  Attorney  for  the  Northern  District  has  had  to  double  his  staff  in 
the  past  three  years  from  five  assistants  to  ten.  The  1970  population  of  the 
District  is  2.928,766;  in  1960  it  was  2,418,585.  The  District  covers  twenty-nine 
counties  in  upstate  New  York  with  an  area  of  28.130  square  miles.  Albany,  the 
Capital  city,  as  well  as  Syracuse,  the  third  largest  city  in  upstate  New  York, 
plus  ten  other  cities,  characterized  as  major  cities,  are  all  located  within  the 
District. 
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The  Northern  District  also  contains  four  major  security  institutions  for  the 
confinement  of  prisoners,  many  of  the  most  troublesome  and  dangerous  type. 
They  are  the  Auburn  Correctional  Facility  ;  Clinton  Prison  at  Dannemora,  and 
Dannemora  State  Hospital,  a  place  of  confinement  for  state  prisoners  who 
become  mentally  ill  while  confined,  and  the  Great  Meadow  Correctional  Facil- 
ity at  Comstock.  The  total  prison  population  is  about  5000. 

The  work  of  both  the  Eastern  District  and  the  Northern  District  is  increas- 
ing and  undoubtedly  will  greatly  increase  over  the  four  year  period  for  which 
we  are  projecting.  For  example,  there  has  been  enormous  growth  in  civil 
rights  actions  arising  from  42  U.S.C.  1983;  the  new  form  of  prisoner  applica- 
tion under  the  civil  rights  statute  now  imposes  far  greater  duties  than  the  tra- 
ditional habeas  corpus  applications  and  it  is  anticipated  that  the  new  form 
will  more  than  offset  any  decrease  in  the  traditional  applications. 

Because  of  these  and  for  other  reasons,  I  am  convinced  beyond  all  doubt  of 
the   propriety   of   the   recommendations   for   the   additional   judgeships   in   the 
Eastern  and  Northern  Districts ;  I  believe  that  they  are  needed  to  assure  the 
proper  administration  of  justice  in  both  civil  and  criminal  matters. 
Sincerely  yours, 

James  L.  Buckley. 

Senator  Burdick.  Yf  elcome  to  the  committee,  judge. 

'STATEMENT   OF  HON.   JACOB   MISHLEE,   CHIEF  JUDGE   OF  THE 
;EASTEEN  DISTEICT  of  new  YOEK  (BEOOKLYN) 

Judge  INIiSHLER.  Good  morning,  Senator. 

Senator  Buedick.  Good  morning,  judge.  I  will  place  your  letter  to 
Mr.  Westphal  in  the  record  nov;,  and  you  may  proceed  in  any  man- 
ner you  wish  to  tell  us  why  you  need  more  judge  help. 
[The  letter  follows:] 

U.S.  District  Court, 
Eastern  District  of  New  York, 

Brooklyn,  February  28,  1973. 
William  P.  Westphal,  Esq. 
Committee  Counsel, 
Washington,  D.G. 

Dear  Mr.  Westphal:  At  the  direction  of  Senator  Burdick  I  am  submitting 
herewith  the  points  to  be  made  in  my  oral  testimony  to  be  offered  to  the  Sub- 
committee on  Improvements  in  Judicial  Machinery  on  Tuesday,  March  6,  1973. 

1.  We  are  the  third  most  populous  district  in  the  country,  exceeded  in  popu- 
lation only  by  the  Central  District  of  California  and  the  Northern  District  of 
Illinois.  The  1970  census  indicates  the  population  in  this  district  as  of  that 
year  to  be  7,410,580,  an  increase  of  almost  2,000,000  since  1950  (1950  census 
was  5.429,473).  The  movement  of  population  into  this  district  has  continued 
from  1970  and  is  expected  to  continue  into  the  indefinite  future. 

2.  We  have  two  large  airports  within  our  district — John  F.  Kennedy  Inter- 
national Airport  and  LaGuardia  Airport.  Passenger  air  traffic  has  increased 
from  8,804,000  passengers  entering  and  leaving  JFK  in  1960  and  in  1968  it  rose 
to  19,574,000  passengers  (the  present  figures  are  not  available).  In  1960  JFK 
handled  108,0.55  tons  of  air  cargo  and  in  1968  the  figure  rose  to  659,277  tons  of 
air  cargo.  Proportionate  increases  are  noted  in  passenger  traffic  and  air  cargo 
at  LaGuardia.  In  1960  LaGuardia  serviced  4,228,000  passengers  entering  and 
leaving  the  airport  and  in  1968  the  traffic  rose  to  10,482,000  passengers. 

3.  The  increase  in  industrial  activity  over  the  years  is  apparent  though  I  do 
not  have  statistical  information  to  support  the  rate  of  increase.  The  increase 
in  judicial  business,  however,  is  the  result  of  the  increase  in  industrial  activity 
and  the  increase  in  population. 

In  fiscal  year  1965  the  civil  filings  were  1,242  cases.  Fiscal  year  1972  saw  an 
increase  to  1.799  civil  filings,  an  increase  of  almost  50%  over  1965.  The 
increase  in  criminal  filings  was  more  spectacular.  The  criminal  filinss  in  fiscal 
year  1965  totaled  554.  In  fiscal  year  1972  the  total  filings  for  that  year  had 
risen  to  1,422,  an  increase  of  150%. 

4.  In  weighted  caseload  per  judge  during  fiscal  year  1972,  the  court  was  21st 
in  national  standing  at  397  cases  per  judge.  However,  on  the  criminal  side  the 
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court  stood  6th  in  the  nation  with  193  weighted  criminal  cases  filed  in  1972 
per  judge.  The  greatest  increase  in  criminal  filings  occurred  from  1970  to  1971 
with  647  cases  filed  for  fiscal  1970  and  1,295  cases  for  fiscal  1971,  an  increase 
of  60.4 ''.c.  which  ranked  this  court  as  showing  the  largest  rate  of  increase  in 
the  country  in  criminal  filings  for  that  period. 

I  shall  attempt  to  answer  any  questions  the  Subcommittee  puts  to  me  con- 
cerning the  need  for  two  additional  active  judges  for  this  district. 
Sincerely  yours, 

Jacob  Mishler, 

CMef  Judge. 

Jiido-e  MisiiLER.  I  don't  think  I  should  1)ore  yon  with  statistics 
that  I  know  are  already  before  yon  concerning  our  population,  and 
the  fact  that  we  have  the  airports,  Kennedy  and  LaGuardia,  and  the 
business  they  do  and  increasing  business. 

I  tried  to  think  of  how  to  briefly  and  succinctly  bring  out  a  case 
and  I  thought  I  might  compare  it.  I  thought  I  would  take  1969  sta- 
tistics because  that  was  the  last  time  our  court  came  before  the  Sen- 
ate and  asked  for  a  judge.  We  were  increased  from  eight  to  nine.  In 
1969.  the  civil  cases  commenced  in  our  district  were  1,430  for  the 
fiscal  year  1969,  and  the  crimmal  cases,  463,  for  a  total  of  1,893 
cases. 

In  1972,  civil  cases  commenced  for  the  fiscal  year  were  1,799  and 
the  criminal  cases  1,422.  Obviously,  our  problem  is  the  substantial 
increase  in  our  criminal  caseload. 

I  think  for  the  period  spanning  1969  to  1972,  we  had  the  highest 
rate  of  increase  in  criminal  filings  in  the  country.  I  think  that 
speaks  eloquently  for  an  increase  in  our  manpower.  I  think  I  should 
rather  try  to  answer  your  questions  because  I  think  most  of  what  I 
have  got  to  say  is  repetitious. 

Senator  Burdick.  Very  fine.  We  appreciate  that. 

Senator  Bttrdtck.  I  notice  that  included  in  your  1972  caseload  are 
3S3  prisoner  petitions.  230  of  which  are  by  State  prisoners.  Your 
magistrates  reported  liandling  only  five  prisoner  petitions.  We  have 
found  that  other  jurisdictions  have  turned  tlie  .o-reat  h\\\\<  of  tl^em 
over  to  magistrates,  at  least  for  screening,  ^^^lat  is  your  procedure 
for  handling  prisoner  petitions? 

Judge  jMisiiler.  Well.  I  am  afraid  I  poi-sonallv  see  the  duties  of  the 
magistrates  with  reference  to  prisoner  petitions — and  I  might  say 
other  duties — a  little  differently  than  some  of  the  other  judges  of  my 
court  and  some  of  the  other  courts.  I  find  the  most  difficult  part  of 
prisoner  petitions  is  reading  them.  They  are  handwritten  usually, 
sometimes  illegibly,  and  those  are  the  petitions  I  just  take  home  over 
the  weekend.  I  try  to  figure  them  out  and  if  there  is  something  to 
them,  go  into  them. 

I  tried,  experimented  with,  sending  a  few  prisoner  petitions  to  our 
magistrates  and  I  found  that  they  went  through  a  lot  of  work  that  I 
thought  was  unnecessary.  I  found  at  times  just  a  phono  call  to  the  in- 
stitution to  find  out  what  happened  was  enough.  There  have  been  oc- 
casions on  which  our  judges  have  referred  matters  to  magistrates.  I 
recall  one  .  .  .  Judge  Judd  referred  a  prisoner  petition  that  required 
extensive  hearings,  referred  it  to  Judge  Catoggio.  And  I  think 
Judge  C'atoggio  had  hearings  at  the  place  of  detention,  or  commit- 
ment. I  think  they  were  over  a  period  of  weeks. 
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I  can  well  understand  referring  that  type  of  proceeding  to  a  mag- 
istrate. I  think  that  does  relieve  a  judge  of  the  burden.  The  unfortu- 
nate result  in  that  was,  when  the  report  came  to  Judge  Judd,  he 
found  that  he  couldn't  pass  on  the  findings  because  there  was  no  re- 
cording made  of  the  hearing.  So  it  went  down  the  sewer.  There  was 
no  provision  made  for  costs  for  recording. 

So  when  it  came  to  a  motion  to  confirm  the  findings,  as  I  recall  it, 
the  reason  for  denying  the  motion  to  confirm  was  that  he  had  no 
record. 

But  at  any  rate,  I  think  that  is  the  proper  type  of  prisoner  peti- 
tion to  refer  to  a  magistrate.  I  find  that  98  percent  of  these  petitions 
are  insufficient  as  a  matter  of  law  and  they  usually  haven't  exhausted 
available  State  remedies.  And  a  brief  look  at  the  petition,  maybe  10 
seconds,  is  enough  to  decide  it.  It  takes  longer  to  send  it  to  the  mag- 
istrate and  review  it  with  him  than  it  does  to  decide  it. 

That  is  the  reason  I  haven't  encouraged  it  among  our  judges.  I 
just  advise  them  that  the  services  are  available.  The  judges  have  re- 
ferred a  few. 

Now,  we  can  make  a  better  statistical  picture,  I  am  sure,  but  I 
don't  know  if  it  would  save  time. 

Senator  Burdick.  Well,  there  is  another  reason  for  asking  the 
question.  We  want  to  know  whether  there  is  any  value  to  the  Magis- 
trates Act  we  passed  a  couple  of  years  ago. 

Judge  INItshler.  Oh,  yes. 

Senator  Burdick.  We  wanted  to  know  if  they  relieve  you  from 
duties.  If  it  is  not  doing  the  job,  we  want  to  know  about  that,  too. 

Judge  iSlisiiLER.  They  certainly  do.  I  checked  with  them  before  I 
came  here,  to  ask  them  whether  they  have  a  full  day,  and  they  said 
yes,  but  it  depended  on  the  period  of  time.  There  are  times  that  they 
have  a  surplus  of  work  and  there  are  times  when  they  could  take 
more.  I  am  trying  to  think  of  the  time  saved  for  the  judges,  not  of 
the  time  spent  by  the  magistrates. 

Now,  I  think  we  were  the  first  court  to  bring  the  U.S.  Attorney  in 
and  suggest  to  him  that  those  cases  that  were  really  minor  offenses, 
where  he  usually  would  charge  a  felony,  such  as  post  office  cases 
where  it  was  obstructing  of  the  mails,  be  referred  to  the  magistrates. 

So  when  you  see  our  figures  for  trials  by  magistrates,  they  are 
cases  that  otherwise  would  be  handled  by  the  court.  And  I  think 
that  is  a  saving  of  court  time. 

We  have  the  Fire  Island  National  Park  in  our  district  and  that  is 
generating  a  lot  of  work.  The  hearings  are  referred  to  Brooklyn  and 
the  trials  are  held  there. 

I  would  say  that,  in  addition  to  the  usual  duties  they  have  as  com- 
missioners, those  are  the  additional  substantial  obligations  that  they 
have  assumed  and  relieved  the  judges  to  that  extent. 

Now,  there  are  other  duties  that  we  thought  of  giving  the  magis- 
trates. We  know  and  are  aware  of  what  the  other  districts  are  doing. 
For  example,  on  arraignments,  taking  pleas.  I  resisted  turning  that 
over  to  the  magistrates,  only  because  I  thought  the  magistrate  can 
do  one  or  two  things  only^ — accept  a  not  guilty  plea  and  if  a  guilty 
plea  is  offered,  refer  it  to  the  trial  judge,  the  district  judge.  To  me, 
that  delays  the  arraignment. 
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I  find  that  taking  a  not  guilty  plea  takes  only  moments  and  at  the 
same  time,  under  our  present  practice — it  has  become  established,  not 
through  rule  but  through  practice — district  judges  use  that  occasion 
to  see  that  the  U.S.  Attorney  turns  over  all  of  the  discovery  material 
and  eliminates  probably  90  percent,  maybe  more,  of  the  motions  that 
used  to  be  made. 

Xow,  the  obvious  question  is  why  can't  a  magistrate  do  that?  It 
doesn't  seem  to  be  as  effective.  When  it  comes  to  the  guilty  plea,  of 
course,  the  judge  must  take  that. 

I  just  think  that  our  lawyers  behave  a  little  differently  than  law- 
yers outside  New  York  City.  They  are  a  little  more  difficult,  I  think. 
But  I  can  see  where  it  would  be  a  place  for  manipulation.  A  lawyer 
first  enters  a  guilty  plea  and  by  the  time  he  gets  before  the  judge,  he 
could  say  that  he  never  intended  a  guilty  plea. 

I  think  there  is  room  and  time  for  confusion  and  I  think  if  the 
opportunitv  is  there,  some,  not  all,  lawyers  might  take  advantage  of 
it.  ^ 

That  is  only  a  minor  objection  to  it.  The  other  is  more  substantial. 
But  if  you  like  to  know  the  things  I  have  been  considering 

Senator  Burdick.  ^lay  I  ask  specifically  what  criminal  filings 
they  handle,  in  context  with  what  you  just  said?  Included  in  your 
1970  criminal  filings  are  233  cases  involving  postal  employees  and 
others  accused  of  stealing  welfare  checks  fi-om  the  mails.  Has  this 
been  a  racket  and  has  it  been  broken  up  and  is  this  a  special  case  in 
itself  ^  Or  did  most  of  the  defendants  plead  guilty  ? 

Judge  jMishler.  Check  stealing  t  You  want  to  knov^  whether  those 
were  specific  cases? 

Senator  Burdick.  No  ;  postal  employees. 

Judge  ]MisHi^R.  Oh,  well,  I  wasn't  aware  that  a  particular  year 
had  an  abundance  of  postal  employee  thefts.  I  recall  that  over  the 
period  I  have  been  sitting,  we  just  had  them.  We  get  most  of  them 
during  Christmas  time,  temporary  emplovees,  when  there  is  no  time 
to  chock  them.  Temporary'  employees  who  have  criminal  back- 
grounds, and  sometimes  rogulai'  employees.  They  are  tempted  or 
maybe  they  accept  employment  with  that  in  view. 

I  think — and  I  am  just  assuming  maybe — but  my  recollection  is 
that  we  get  most  of  them  around  Christmas  time.  Christm;i>  pinplovees. 

Senator  Burdick.  There  was  some  story  or  rumor  there  was  a  big 
flurry  one  particular  year.  I  don't  know  whether  it  is  true  or  not. 

Judge  ]\IiSHLER.  It  may  have  been  a  good  year  for  temporary  em- 
ployees, but  I  don't  recall  it.  I  am  sorry,  I  can't  answer  that. 

Senator  Burdick.  Also,  judge,  24:1  of  jour  criminal  cases  in  1972 
were  Selective  Service  cases. 

Judge  ^NIishler.  Yes. 

Senator  Burdick.  You  agree  they  are  going  to  disappear,  too? 

Judge  ]MisnLER.  I  think  they  have  already.  I  haven't  actually 
tried  a  Selective  Service  case  for  at  least  a  year.  In  a  few  that  have 
come  before  me,  the  Government  apparently  has  changed  its  position 
and  allowed  the  defendant  to  submit  to  induction.  Under  present 
conditions,  they  seize  the  opportunity. 

Senator  Burdick.  Others  plead  and  other  are  fugitives  ? 
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Judge  ^IisiiLER.  That  is  right. 

Senator  Burdick.  So,  as  far  as  projections  of  1976  are  concerned, 
it  is  not  realistic  to  make  a  statistical  projection  on  the  presumption 
Selective  Service  cases  will  continue.  And  as  you  say 

Judge  ]MisnLER.  Will  not  continue. 

Senator  Bi-rdick.  They  probably  will  not  continue  after  July. 

xVnd  the  theft  from  mail  offenses  will  contine  to  be  handled  by 
magistrates  during  the  next  4  j^ears.  Is  that  your  best  opinion,  too? 

Judge  ^NIisiiLER.  Yes;  I  must  say,  to  be  fair,  I  think  more  and 
more  of  them  will  be  referred  to  the  magistrates  for  their  trial  dis- 
position. 

Senator  Burdick.  What  is  your  practice  in  your  district  with  ref- 
erence to  ])retrial  conferences? 

.Judge  Mtsitler.  It  varies  from  judge  to  judge.  Judge  Weinstein 
and  Judge  Dooling  have  a  schedule  of  pretrials  projected  for  each 
case.  As  soon  as  a  pleading  is  filed,  a  pretrial  conference  is  called, 
and  a  second  pretrial  conference  is  called  to  make  certain  that  all  of 
the  discovery  material  is  turned  over  and  that  there  are  no  other 
motions,  and  at  that  time  the  trial  date  is  fixed.  That  is  the  proce- 
dure employed  b}'  at  least  Judge  Dooling,  as  I  recall  it,  and  Judge 
Weinstein. 

And  I  found  that,  too,  was  a  waste  of  time  for  me.  Maybe  it  is  the 
way  I  do  it.  They  feel  differently. 

Senator  Burdick.  Well,  the  pretrial  then  deals  with  the  status  of 
the  case,  such  as  time  limits  for  discovery  and  so  forth  ? 

Judge  ]MiSHLER.  Yes. 

Senator  Burdick.  Is  that  an  area  that  could  be  handled  by  the 
magistrate  ? 

Judge  ]\IisiiLER.  I  suppose  it  can  be,  but  it  loses  something,  in  my 
opinion.  I  might  say,  in  almost  every  case,  except  a  multidefendant 
case,  when  I  do  have  formal  pretrials  if  I  have  10  lawyers,  none  of 
them  can  agree  on  anything,  everyone  demands  a  different  bill  of 
particulars,  different  discovery,  and  sees  different  trial  problems. 
With  multidefendant  cases,  I  will  hold  them  and  have  a  conference. 

But  in  the  usual  single-defendant  case,  I  say,  if  j'ou  have  any 
statements  of  the  defendant  now,  turn  them  over;  please  give  him 
everything  you  think  you  can  give  him.  I  say  to  the  defense  lawyer, 
as  soon  as  the  calendar  call  is  over,  please  retire  to  the  ofRce  of  the 
U.S.  Attorney,  get  everything  you  think  you  are  entitled  to.  If  you 
don't  think  you  are  getting  what  you  are  entitled  to,  please  come 
back  to  the  courtroom.  And  that  is  it.  Date  of  trial,  next  week,  2 
weeks,  3  weeks. 

Xow.  this  is  a  recent  practice  with  me,  but  I  have  learned  that 
other  judges  are  doing  it  and  they  find  it  works  and  I  don't  find  the 
need  for  pretrial  conferences,  except  in  the  large  multidefendant 
cases. 

Senator  Bu^rdick.  Do  you  have  an  order  at  some  point  that  says  to 
all  of  them,  on  the  blank  day  of  blank,  all  motions,  all  discoveries, 
must  be  completed  ? 

Judge  MisHLER.  At  times,  the  defendant  asks  for  an  extension  of 
time  to  move  and  that  is  happening  less  and  less.  I  haven't  had  to 
say  in  any  case  I  can  remember  recently,  you  have  until  such  time  to 
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make  all  motions.  As  I  indicated,  I  have  been  able  to  fix  a  date  of 
trial,  and  this  is  recent  practice  with  me. 

I  have  a  calendar.  I  have  been  setting  trials  for  2  weeks.  3  weeks, 
sometimes  a  month,  subsequent  to  the  date  of  pleading.  So  all  mo- 
tions must  be  made  before  then. 

The  only  real  trouble  I  have  is  assignment  of  counsel  and  chang- 
ing of  counsel  and  that  sometimes  disrupts  the  schedule.  But  other- 
wise, I  haven't  had  any  real  problems. 

I  might  say  that  part  of  this  has  been  a  question  of  reeducating 
lawyers  to  understand  that  they  don't  have  unlimited  time.  And 
they  are  learning.  They  have  accepted  it. 

Senator  Ijueocck.  I  think  the  law3'ers  will  learn  when  the  courts 
are  a  little  more  firm  about  granting  a  continuance  to  go  on  a  vaca- 
tion and  things  such  as  that. 

Judge  MiSHLER.  That  is  true. 

Senator  Burdick.  I  am  familiar  Avith  the  facts  of  life  along  those 
lines,  too. 

Judge  MiSHLER.  Elxactly. 

Senator  Burdick.  In  1972,  820  pretrial  conferences  were  held  by 
the  judges  and  none  handled  by  magistrates.  I  think  you  have  de- 
scribed your  method  of  using  magistrates  in  this  regard.  Do  you 
have  anything  to  add  to  that  question  ? 

Judge  INIisHLER.  No. 

Senator  Burdick.  In  1972.  you  had  358  case  filings  per  judge, 
which  is  just  below  the  national  average.  Your  terminations  per 
judge  were  306,  which  is  well  below  the  national  average  of  358  per 
judge.  For  some  j^ears  the  number  of  terminations  has  been  below 
the  national  average.  A\'liat  accounts  for  the  low  statistics  in  this 
area?  Is  it  a  problem  inherent  in  a  multijudge  district? 

Judge  MiSHLER.  I  am  sorry,  I  didn't  quite  get  the  significance  of 
what  you  said. 

Senator  Burdick.  We  find  that  your  terminations  are  below  the 
national  average.  Your  terminations  per  judge  were  306  cases,  which 
is  well  below  the  national  average  of  358  per  judge.  For  some  years 
now,  the  number  of  terminations  has  been  below  the  national  aver- 
age. Can  you  give  an  explanation.  That  is  all. 

Judge  MiSHLER.  Well,  my  understanding  was  that  in  1972  the 
weighted  filings  per  judge  on  all  cases  was  21st  in  the  national  aver- 
age and  on  the  criminal  cases  we  were  6th.  So  we  are  possibly  talk- 
i]ig  about  different  figures. 

Mr.  Westphal.  I  think  the  Senator  is  talking  about  terminations. 

Judge  INIisHLER.  Terminations.  I  will  have  to  think  of  a  good  ex- 
cuse for  that,  but  franklj^  I  can't.  I  can  only  tell  you  that  all  our 
judges  are  working.  It  may  be,  when  we  talk  about  cases  terminated, 
we  are  talking  about  different  types  of  cases.  If  they  are  weighted 
cases,  I  certainly  don't  have  an  answer  for  it.  The  cases  of  the  thou- 
sands of  wetbacks  in  southern  California,  you  agree,  are  a  little  dif- 
ferent than  the  multidefendant  narcotics  cases  that  we  have,  but  if  it 
is  a  weighted  caseload  on  terminations,  I  have  no  answer  for  it.  I 
Avill  just  have  to  think  of  one  and  send  you  the  answer  to  it. 

That  is  all  I  can  say.  It  is  amazing  to  me,  because  I  listened  to  the 
other  chief  judges  talk  very  dramatically  and  truthfully  about  the 
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loiii^  hours  tliey  spend  and  liow  early  they  get  into  the  courtroom 
and  how  late  they  leave  and  the  work  they  take  home.  I  tliink  that 
is  general  with  Federal  judges,  and  it  is  certainly  true  with  us.  I 
know  I  have  taken  the  same  caseload  as  all  of  the  other  judges.  It 
has  come  out  of  the  wheel  and  I  have  taken  my  turn,  and  I  have 
done  my  administrative  work  besides.  The  only  reason  we  aren't  in 
court  trying  a  case  is  because  the  defendant  has  pleaded  or  the  case 
has  been  settled.  As  many  as  five  cases  are  put  on  the  calendar  and 
you  suddenly  find  that  they  are  all  settled  or  otherwise  disposed  of. 

Xow.  only  yesterday,  I  had  been  trying  a  diversity  malpractice 
case,  for  6  days — 6  da3'S  of  trial — and  I  had  two  criminal  cases 
scheduled  for  jury  selection.  The  defendants  pleaded  in  those  two 
cases.  A  third  case  was  a  civil  case  and  they  had  some  reason  to  be- 
lie^  e  it  was  going  to  be  settled  if  the  case  could  be  continued.  So  I 
didn't  pick  a  jury  in  any  of  those  cases. 

Senator  Bukdick.  You  know,  Judge,  the  shadow  of  a  jury  is  quite 
a  settler. 

Judge  MiSHLER.  No  question  about  it.  I  heard  you  ask  for  an  ex- 
planation of  some  of  the  other  things,  about  the  number  of  trials  per 
judge  and  the  number  of  days  in  court.  We  know  that  is  just  one  of 
the  indications  of  how  hard  a  judge  has  worked.  And  for  reasons  of 
my  own,  I  asked  for  statistics.  I  asked  my  clerk.  He  got  them 
through  the  Administrative  Office,  so  I  don't  know  how  we  stand, 
but  I  only  got  a  10-month's  tally  for  1972.  I  think  it  was  the  calen- 
dar year.  I  don't  know  why  they  put  it  as  a  full  year. 

And  I  recall  they  had  me  down  for  about  39  cases  tried.  That  is, 
as  I  understand  it,  tried  to  verdict.  It  did  not  include  mistrials,  it 
did  not  include  the  labor  hearings,  injunction  hearings  and  the  like, 
which  are  sometimes  very  time-consuming.  And  I  got  the  number  of 
trial  clays  that  I  spent  in  the  courtroom  during  trial.  It  only  shows 
trials  that  went  to  a  verdict,  and  I  understood  that  was  about  150 
trial  days. 

I  thought  statistically  it  was  pretty  good,  if  accurate.  I  don't  know 
if  it  is  true  now  that  you  have  accurate  figures.  But  when  you  face 
me  with  the  number  of  terminations  we  have  and  ask  me  to  explain 
it,  I  can't  explain  it  in  the  light  of  what  I  believe  to  be  our  work- 
load, and  how  well  we  are  doing  it. 

i\Ir.  Westphal.  Judge,  the  reason  we  go  into  all  of  these  various 
statistics,  and  all  of  the  methods  of  operation,  is  that  we  find  that 
there  is  no  one  statistic  that  is  meaningful  when  you  try  to  compare 
all  districts  by  that  particular  standard. 

For  example,  the  Judicial  Conference  Committee  which  made 
these  recommendations  for  additional  judgeships,  told  us  that  the 
standard  they  employed  was  a  caseload  of  400  filings  per  judge.  The 
cornparison  and  the  comments  on  district  after  district  were  always 
weighted  by  where  they  stand  with  reference  to  the  national  aver- 
age. 

Judge  MisHLER.  Excuse  me.  ^Yhen  we  talk  about  cases,  are  we 
talking  about  weighted  cases  ? 

Mr.  Westphal.  We  are  talking  about  both  weighted  cases  and  raw 
filings. 
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Now,  perhaps  if  I  could  review  a  little  of  this  for  you,  you  will 
see  the  point  that  the  committee  is  trying  to  make.  Back  in  1964 — if 
you  can  follow  along  on  the  Administrative  Office's  exhibit  No.  1 — 
In  1965,  in  your  district,  when  you  had  eight  judges,  your  filings, 
raw  filings,  averaged  224  per  judge.  Then  the  next  column  shows 
that  your  weighted  filings  were  221  per  judge.  And  your  termina- 
tions were  242  per  judge. 

In  1968,  the  raw  filings  were  217  per  judge,  your  weighted  filings 
were  200  per  judge.  And  the  terminations  were  206  per  judge. 

Xow,  in  the  year  1968,  on  the  nationwide  average,  the  termina- 
tions per  judge  were  310.  Yet  in  your  district,  the  terminations  aver- 
aged 206  per  judge. 

Then,  in  1971,  the  raw  filings  were  322  per  judge  and  the 
weighted  filings  were  333  per  judge.  The  terminations  were  267  per 
judge.  Tlie  national  average  of  terminations  per  judge  was  315  per 
judge.  "Which  is  some  48  more  than  what  was  terminated  by  your 
nine  judges  in  your  district. 

Similarly,  in  1972,  the  figures  that  the  chairman  has  already  re- 
ferred to,  your  terminations  were  306  per  judge  as  against  the  na- 
tional average  of  358  per  judge. 

What  the  subcommittee  is  trying  to  wrestle  with  is  why  in  multi- 
judge  districts  we  see  that  the  number  of  terminations  per  judge 
seems  to  be  well  below  what  the  national  average  of  terminations  is. 
The  national  average  of  terminations  per  judge  is  simply  a  mathe- 
matical computation  arrived  at  by  averaging  the  high  districts  with 
the  low  districts.  We  can't  understand  why,  when  the  more  man- 
power you  have,  the  more  judge  power  you  have,  you  seem  to  get 
the  lowest  terminations  per  judge. 

Can  you  give  any  explanation  that  will  aid  the  subcommittee 
in  trying  to  understand  this  ? 

Judge  ^MisiiLEK.  I  don't  know  whether  it  might  be  related  to  the 
organized  bar  of  the  particular  district,  the  big  districts,  in  the  big 
cities,  and  the  cities  that  have  highly  concentrated  populations.  The 
bar  is  probably  further  away  from  the  court,  less  responsive  to  the 
court's  needs,  and  the  fight  may  be  tougher.  That  may  be  just  too 
general  an  explanation,  and  too  much  guesswork  involved  without 
statistical  backing.  I  know  it  is  difficult  to  come  before  the  commit- 
tee and  say  things  without  proof.  I  know  as  a  judge  I  wouldn't. 

As  I  indicatecl  before,  I  think  our  bar  fights  a  tougher  fight  and 
terminations  are  more  difficult.  I  think  there  is  something  to  what 
you  say,  the  larger  the  court,  the  less  efficiency.  I  do  think  that  a 
larger  court  does  lose  efficiency. 

Incidentially,  in  asking  for  these  extra  judges,  I  did  it  with  the 
greatest  reluctance,  only  because  I  recognized  it  is  more  difficult  to 
administer — to  handle  11  judges,  plus  the  number  of  senior  judges, 
than  9  judges. 

In  our  case,  we  have  another  courthouse  at  Westbury.  Administra- 
tively, I  think  we  lose  a  little  efficiency.  It  may  be  reflected  in  the 
final  product. 

]\Ir.  Westphal.  Yet,  in  1971,  you  tried  no  cases  at  all  at  West- 
bury;  you  tried  no  cases  at  all  in  Mineola.  In  1972,  no  cases  were 
tried  in  either  INIineola  or  Westbury.  All  of  your  trial  activity  is  in 
Brooklyn. 

Judge  INIisHLER.  We  started  trying  cases,  as  I  recall,  at  January  1, 
1972. 
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Mr.  AVESTriiAL,  "\Miere  ? 

Judge  MisiiLER.  In  Westbury,  we  had  no  court,  as  such,  at  Mineola. 

The  State  court  gave  us  a  courtroom  and  I  know  I  tried  a  con- 
demnation matter  out  there  and  I  think  Judge  Weinstein  tried  one 
or  two  cases.  It  reall,y  wasn't  a  court  installation.  We  had  no  court 
personnel  up  there.  We  took  our  personnel  up  there.  We  were  just 
afforded  the  courtroom. 

^Ir.  Westphal.  If  you  will  look  at  Committee  exhibit  Xo.  1,  which 
should  be  the  third  sheet  down,  over  in  the  righthand  column,  which 
is  for  the  year  1972,  about  the  middle  of  the  page,  it  shows  the 
method  of  termination  or  the  stage  of  termination.  Under  the 
"Civil"  column,  it  shows  that  of  the  1,578  civil  cases  that  were  termi- 
nated in  the  eastern  district  of  New  York  in  fiscal  year  1972,  878 
were  terminated  without  any  court  action  at  all.  Another  496  were 
terminated  before  pretrial.  That  is  approximately  1,370  cases  out  of 
the  1,578  which  were  terminated  with  either  no  court  action  at  all  or 
before  the  pretrial  was  held.  And  109  additional  cases  were  settled 
after  pretrial.  That  left  174  cases  for  trial. 

You  have,  as  a  result,  a  settlement  percentage — that  is  civil  cases 
not  being  tried — of  94.2,  which  is  very  high. 

Yet,  with  a  great  bulk  of  your  civil  cases  settled  without  a  trial, 
the  terminations  per  judge  seemed  rather  low,  which  makes  one 
wonder  just  whether  you  are  able,  with  the  manpower  j'ou  do  have, 
to  call  these  cases  for  trial  fast  enough,  whether  you  are  able  to  put 
enough  pressure  on  them,  so  that  they  run  their  course  and  have 
some  90  percent  or  better  settling  without  the  necessity  of  trial. 

Judge  jNIishler.  Well,  of  course,  the  case  I  came  here  to  make  was 
based  on  our  criminal  filings.  If  we  didn't  have  that,  I  wouldn't  be 
here. 

^Ir.  WestpiIx\l.  I  understand  that. 

Judge  MiSHLER.  But  as  I  understand  your  cpiestion,  it  is  why 
can't  we  put  more  pressure  on  the  lawyers  in  the  civil  cases,  to  dis- 
pose of  more  cases  sooner  ? 

]Mr.  Westphal.  Yes. 

Judge  MisHLER.  Well,  as  you  know,  there  is  now  as  conscious  an 
effort  to  dispose  of  civil  cases  as  there  was  to  dispose  of  criminal 
cases,  and  I  think  a  program  is  being  established  in  our  district  to 
more  quickly  dispose  of  those  pending  cases.  Yes. 

iMr.  Westphal.  The  civil  cases  pending  at  the  end  of  last  June 
were  1,873  in  your  district,  and  the  median  time  on  all  of  your  civil 
cases  is  9  months,  which  is  a  relatively  good  median  time. 

Judge  MisHLER.  Yes.  I  was  frankl}'  surprised  by  the  figures  I 
thought  it  was  lower. 

Mr.  Westphal.  On  the  other  hand,  when  you  get  to  the  actual 
trial,  that  is,  those  civil  cases  that  are  actually  tried,  the  median 
time  is  22  months,  which  is  quite  large,  but  it  is  much  smaller  than 
it  was  4  or  5  years  ago.  So  that  j^our  bench  has  been  making  prog- 
ress in  this  area  with  civil  cases. 

Now,  then,  in  the  same  column,  looking  at  the  criminal  cases,  you 
will  note  297  of  them  were  dismissed,  924  were  terminated  by  plea, 
and  that  left  221  for  trial.  Now,  the  924  terminated  by  pleas,  of 
course,  required  the  judge,  as  I  understand  your  practice,  to  accept 
the  plea.  He  then  has  to  arrange  for  presentence  investigation  and 
then  has  to  hold  a  sentencing  appearance  for  the  defendant? 
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Judge  INIisHLER.  Again,  I  think  the  statistics  ought  to  be  ex- 
plained. I  don't  know  whether  this  includes  those  pleas  where  the 
case  is  severed  against  the  defendant  that  takes  the  plea.  Do  we  re- 
peat the  case  that  then  goes  to  trial  in  one  of  the  other  termina- 
tions? Is  that  what  happened? 

In  other  words,  we  might  have  two  or  three  or  four  or  five  de- 
fendants and  one  defendant  pleads.  We  still  have  the  trial.  So  I 
don't  know  whether  that  properly  reflects  terminations  as  such.  I 
think  Mark  Twain  was  quoted  recently  as  saying  there  are  three 
kinds  of  lies — big  lies,  damn  lies,  and  statistics. 

Mr.  Westphal.  Let  me  ask  a  question  of  a  statistician.  INIr.  Hal- 
loran,  let's  see  how  appropriate  Air.  Twain's  remarks  are. 

In  3'our  criminal  statistical  reporting  system,  when  you  have  mul- 
tiple defendants  in  the  criminal  case,  is  that  reported  as  one  case  or 
as  several? 

]\Ir.  Halloran.  It  is  reported  as  one  case,  as  a  filing  and  termina- 
tion. 

Mr.  Westphal.  So  if  one  or  more  of  the  defendants  cop  a  plea 
and  tlie  others  go  to  trial,  how  is  the  case  reported  as  far  as  the  ter- 
minations are  concerned? 

Mr.  Halloran.  It  is  reported  as  a  trial,  and  as  a  case  it  is  not  dis- 
pose of  until  the  last  defendant  is  disposed  of. 

For  other  purposes,  Mr.  Westphal,  and  for  the  sake  of  special 
tables  in  our  report,  we  do  break  out  our  defendants  and  I  like  the 
defendant  statistics,  myself,  better  than  case  statistics  in  the  crimi- 
nal area. 

Mr.  Westphal.  Well,  in  connection  with  this  rate  of  termina- 
tions per  judge,  the  committee  is  interested  in  whether — perhaps 
tlirough  the  employment  of  additional  full-time  magistrates,  if  your 
present  full-time  magistrates  are  overworked  or  working  up  to  ca- 
pacity— you  can  employ  magistrates  as  a  means  of  putting  pressure 
on  civil  or  criminal  cases  to  speed  processing  those  cases  and  getting 
them  ready  for  trial. 

Judge  MisHiJER.  Well,  first,  I  don't  think  a  magistrate  can  substi- 
tute for  a  judge,  either  as  a  practical  matter  or  under  the  law.  As 
you  know,  the  law  has  certain  limits  about  what  you  can  do  M'ith 
magistrates.  I  took  all  of  my  civil  nonjury  cases,  sent  letters  to  all 
lawyers,  asked  them  whether  they  would  consent  to  a  trial  before  the 
magistrates,  whether  they  would  consent  to  a  reference  to  the  magis- 
trate for  the  purpose  of  hearing  and  reporting.  Of  course,  I  always 
got  one  lawyer  that  said  yes  and  not  the  other  lawyer,  and  I  won't 
do  it  unless  I  get  both. 

I  then  sent  a  letter  to  all  of  the  lawyers  who  had  civil  jury  cases, 
and  I  had  two  columns,  asking  whether  they  waived  trial  by  jury.  I 
struck  out.  Not  a  single  case  in  which  all  of  the  lawyers  agreed  to  go 
to  a  magistrate. 

I  think  they  feel  if  they  are  in  the  court,  they  are  entitled  to  have 
their  case  tried  before  a  judge. 

I  say  that  I  can't— and  I  am  sure  it  is  not  what  you  want — give  a 
very  statistical  picture  of  work  before  the  magistrate  in  numbers.  I 
do  think  we  can  do  a  few  things,  and  we  have.  We  have  given  the 
magistrates  the  authority  to  conduct  removal  hearings.  They  now 
apparently  have  some  new  type  of  business  involving  traffic  viola- 
tions in  the  various  military  installations.  We  have  four  or  five  forts 
within  the  district. 


5G7 

As  you  know,  ^xe  are  experimenting  with  their  taking  pleas.  The 
preliminary  estimate  of  Judge  Nedler  conducting  an  experiment,  is 
we  were  right.  It  doesn't  save  any  time  at  all.  Purge  juries?  I  think 
the}'  should  be  allowed  to  do  that.  Conducting  hearings  on  vouchers 
submitted  by  lawyers  under  the  Criminal  Justice  Act?  Yes.  More 
and  more  I  am  questioning,  and  other  judges  are  questioning,  items 
of  expense.  I  took  an  hour  or  two  the  other  day,  and  I  called  a  law- 
yer in  and  asked  him  to  explain  it.  I  think  that  should  be  referred 
to  magistrates. 

We  have  had  two  referrals  from  the  circuit  court  of  appeals  using 
the  district  judges  as  masters  in  labor  contempts,  violations  of  their 
enforcement  orders,  and  the  last  one  went  to  Judge  Dooling  and  it 
took  a  long  time.  And  when  the  next  one  comes  through,  I  am  going 
to  refer  it  to  a  magistrate.  I  think  that  is  a  proper  use  of  magis- 
trates. These  are  the  things  that  relieve  the  judges  of  the  work  they 
actually  do. 

We  are  willing  to  try  anything  else  that  will  save  the  judges'  time 
and  conserve  it.  But  I  am  unwilling  to  give  them  work  that  I  don't 
think  really  saves  time. 

]Mr.  Westpiial.  Judge,  you  operate  on  an  individual  calendar 
basis,  I  assume? 

Judge  MisHLER.  Yes. 

Mr.  Westphal.  ^Y[mt  is  the  practice  among  the  bench-at-large  in- 
sofar as  how  maiiy  cases  you  set  for  trial  on  a  particular  date,  or 
how  many  you  alert  for  trial  ? 

Judge  INIiSHLER.  This  ties  in  with  maximizing  our  use  of  juries. 
As  you  know,  and  I  shouldn't  put  this  on  the  record,  we  are  not 
proud  of  our  record  in  maximizing  of  juries.  And  through  confer- 
ences held  with  chiefs  of  metropolitan  courts,  I  have  learned  that 
you  can  pick  one,  two,  three  or  four  juries  at  one  time,  and  the  best 
time  to  do  it  is  the  first  day  of  jury  service.  I  now  have  two  or  three 
cases  sclieduled  in  advance  for  the  jury  selection.  We  have  new  ju- 
ries come  in  twice  a  month.  Most  judges  have  two  or  three  cases  for 
trial  on  the  first  day  of  the  jury  service.  There  is  never  a  guarantee 
that  you  are  going  to  have  a  trial. 

I  a"m  as  puzzled  by  it  as  you  are.  You  can  insist  that  defendants 
go  on  without  their  lawyers  if  their  lawyers  aren't  there,  and  I  have 
done  it  in  one  case,  in  a  multidefendant  case,  where  the  defendant 
was  advised  long  before  the  trial  that  he  would  have  to  go  to  trial. 
And  I  recently  have  done  it,  I  think  only  yesterday,  answered  the 
defendant's  letter  where  he  asked  for  2i/^  to  3  weeks'  adjournment 
for  trial  scheduled  to  start  April  16,  and  I  said  no  to  him. 

But  there  are  circumstances  that  we  can't  forsee.  Sometimes  a  law- 
yer getting  sick.  That  has  happened.  Or  the  judge  learns  that  one 
defendant  is  a  fugitive.  Should  he  be  severed  and  put  the  govern- 
ment to  the  expense  of  two  or  three  trials?  These  are  judgments  I 
must  make. 

I  found  judges  were  distressed  when  they  didn't  have  cases.  I  have 
a  service  at  my  office  wliich  lielps  judges  who  have  two  or  three 
cases  that  have  to  go  on  trial  immediately.  It  finds  other  judges  that 
are  available  to  take  the  other  cases.  So  we  do  our  best  to  keep  the 
judges  busy  who  don't  have  a  case  and  to  assign  the  cases  from  the 
judge  who  has  more  than  one. 

But  again,  every  principle  has  an  opposing  objective.  We  have  the 
individual  assignment  system.  It  is  most  important  that  the  judge  to 
wliom  a  case  is  assigned,  keeps  the  case  to  trial  and  tries  the  case.  I 
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think  it  is  important  to  the  lawyers  to  know  that  we  have  integrity 
in  our  system,  and  that  they  just  aren't  reassigned  and  taken  away 
for  little  or  no  reason. 

Mr.  Westphal.  Wlien  you  have  several  cases  set  for  trial  at  the 
same  time  on  the  same  date,  one  is  a  backup  case,  let's  say,  what 
kind  of  state  of  readiness  must  trial  counsel  hold  themselves  in 
when  they  are  in  a  backup  case? 

Judge  MiSHLER.  On  a  telephone  call.  "Wliat  I  usually  do,  and  inci- 
dentally, only  one  other  judge  has  agreed  to  go  along  with  it,  is  to 
pick  two  juries  and  I  ask  the  first  set  of  lawyers  how  long  the  case 
is  going  to  take  and  it  usually  completes  the  week.  And  if  it  is  the 
week  I  have  motions,  and  I  hear  motions  twice  a  month,  first  and 
third  Fridays,  if  it  is  a  3-  or  4-day  case,  and  possibly  go  o\er  to  the 
fifth  day,  then  I  always  use  the  morning  of  the  motion  day  to 
charge  the  jury,  send  them  out  while  I  am  hearing  motions.  It  is  not 
convenient  to  direct  the  jury  to  come  back  on  next  Monday.  But  that 
is  also  a  risk  because  if  the  lawyers  have  estimated  or  predicted  in- 
correctly or  inaccurately,  then  it  means  I  have  two  juries  and  no 
place  to  go. 

But  I  have  done  it.  The  other  judges  think  it  is  a  burden  on  the 
weekly  wage  earner  to  tell  his  boss  he  is  not  going  in  for  2  weeks, 
find  his  jury  is  picked  on  Monday  and  he  loses  4  days  of  work,  4 
days  of  salary,  and  then  have  him  come  back  the  next  week. 

Well,  those  are  some  of  the  inequities  we  have.  We  can't  make  it  a 
perfect  world  but  some  judges  won't  do  it  for  that  reason. 

JSIr.  Westphal.  Suppose  you  pick  two  juries  in  two  different 
cases  on  INIonday,  and  the  first  case  looks  like  it  is  pretty  firm  for 
trial,  and  they  assure  you  it  is  going  to  a  5-day  trial.  They  finish  it 
sometime  Friday,  and  you  excuse  the  second  jury  until  the  following 
Monday.  And  along  about  Thursday  morning,  the  defendant  cops  a 
plea,  or  the  trial  is  completed  much  faster.  'V'VTiat  happens  then? 

Judge  ]MiSHLER.  I  usually  have  a  nonjury  case,  as  I  say,  waiting 
in  tlie  wings.  And  I  tell  them  to  come  in  on  a  telephone  call.  I  say 
24  hours,  but  it  may  be  48  hours,  maybe  72.  But  I  may  also  ask  you 
to  come  in  that  afternoon,  and  it  has  happened  that  way. 

JNIr.  We«;tphal.  Do  all  of  your  judges  follow  this  practice? 

Judge  ISIisHLER.  More  or  less,  yes.  But  we  are  not  always  success- 
ful in  bringing  a  backup  case  in,  because  when  we  call  that  backup 
case,  he  may  very  well  say,  I  am  trying  a  case  before  Judge  So- 
and-So.  In  that  case  I  will  try  the  second  backup  case.  Trial  lawyers 
have  overlapping  engagements.  It  is  really  unfair  to  ask  them  to 
hold  tliemselves  in  readiness,  not  take  another  case  until  you  are 
ready  for  them. 

INIr.  Westphal.  Well,  that  is  pretty  much  the  situation  in  almost 
every  area  in  the  country.  Where  there  is  a  volume  of  litigation,  you 
find  that  litigation  tends  to  congregate  in  the  hands  of  relatively 
few  firms  and  relatively  few  lawyers.  If  too  much  leeway  is  given  to 
the  lawyer  who  has  too  many  cases,  it  inevitably  results  in  conflict 
of  eoiuisel  prol)k'ms,  and  either  a  State  judge  or  a  Federal  judge  is 
going  to  be  sitting  in  an  empty  courtroom  waiting  for  counsel. 

I  suppose  the  problem  is  bigger  if  you  don't  put  enough  pressure 
on  them.  They  take  too  much  leeway.  On  the  other  hand,  if  you  put 
too  much  pressure  on  tliem,  you  can't  very  well  force  the  party  to 
trial  without  counsel.  And  judges  for  years  have  been  trying  to  solve 
that  problem. 
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Judge  ]MisHLER.  I  might  i?ay,  the  almost  impossible  situation,  until 
we  had  a  method  of  partly  ameliorating  it,  was  getting  10  or  12  law- 
yers in  the  multidefendant  case.  I  found  it  was  impossible.  There 
was  conflict  between  our  court  and  the  State  court.  Kings  County  is  a 
very  busy  court,  criminal  court,  and  I  worked  out  an  agreement 
with  the  Supreme  Court  of  Kings  County,  wherein  and  whereby 
either  court  can  grant  a  certificate  of  engagement,  not  less  than  20 
days  before  the  trial.  Every  judge  of  the  State  court  will  relieve  the 
lawyer  of  every  assignment  in  the  State  court. 

Now,  I  am  trying  to  work  the  same  thing  out  with  the  Southern 
District  of  New  York  and  we  have  a  committee  working  on  it  right 
now.  Because  we  do  get  a  lot  of  multidefendant  cases  in  our  district, 
so  there  has  been  a  lot  of  conflict  and  difficulty  in  setting  cases  down 
for  trial.  I  have  a  certificate  of  engagement  for  March  12,  multi- 
defendant  case.  I  issued  a  certificate  of  engagement  for  April  16, 
multidefendant  case.  And  I  issued  a  certificate  of  engagement  for 
May  7,  a  single-defendant  case,  but  one  that  got  a  lot  of  publicity 
and  I  want  to  make  certain  the  lawyer  is  ready  in  this  case. 

So  that  was  one  way  of  relieving  us  of  that  difficulty.  But  as  I 
said,  the  problem  is  being  solved  because  the  bar  is  learning.  I  find  a 
new  attitude  in  the  bar.  I  got  a  letter  just  the  other  day  from  a  law- 
yer who  used  to  ask  me  to  try  a  case  at  his  convenience.  He  was 
never  ready.  He  sent  me  a  letter  telling  me  he  advised  his  client  he 
was  going  to  be  busy  from  now  through  the  summer  and  he  wouldn't 
be  able  to  try  this  case  until  September,  and  he  is  certain  the  court 
will  not  permit  the  case  to  go  over  to  September,  suggesting  to  the 
client  that  he  get  a  new  counsel. 

I  set  that  down  for  Friday  and  I  answered  the  letter  and  said, 
"You  are  perfectl}'  right,  the  case  will  have  to  be  tried  before  the 
summer.  He  will  have  to  make  up  his  mind  on  counsel." 

Mr.  Westphal.  You  may  not  have  any  problems  with  him  any 
more. 

Judge  Mtshler.  No. 

Mr.  WESTPHxyL,.  A^Tiere  do  you  stand  as  far  as  physical  facilities 
are  concerned? 

Judge  MisHLEPt.  "We  have  10  courtrooms.  "We  have  asked  the  Ad- 
ministrative Office  to  cut  our  ceremonial  courtroom  in  half  to  provide 
two  more,  but  they  refused  to  do  so.  They  say  it  is  a  cost  problem. 
"We  are  relocating  our  two  referees  in  bankruptcy.  They  have  two 
small  courtrooms.  I  think  they  can  be  used  for  nonjury  trials  and 
they  have  a  full  set  of  chambers  that  can  be  used. 

In  "Westbury,  we  have  three  sets  of  chambers  and  two  courtrooms, 
and  we  have  two  referees  in  bankruptcy  located  there  and  two  small 
courtrooms  that  are  not  being  fully  used  and  can  be  used  for  non- 
jury trials. 

]\Ir.  "Westphal.  How  active  are  your  three  senior  judges? 

Judge  MiSHLER.  I  think  we  can  fairly  say  that  the  three  senior 
judges  do  the  work  of  an  active  judge.  Of  course.  Judge  Rayfield  is, 
I  think,  84  or  85.  He  comes  in  every  day  and  he  has  asked  me  to  as- 
sign nonjury  cases  to  him. 

JNIr.  "Westphal.  That  is  all  the  questions  I  have  IMr.  Chairman. 

Senator  Btjrdick.  After  receiving  Administrative  Office  exhibits  1 
and  2  and  Committee  Exhibits  1,  2.  and  3  in  the  record,  the  commit- 
tee will  stand  in  recess  until  10  o'clock  tomorrow  morning,  in  room 
213. 
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Committee  Exhibit  3 
New  York ,  E  a  s  tern 


Judicial  Service  Given  and  Received  (continued) 


Year 


1968 
1969 


1970 

1971 
1972 


Name 


Dooling. 


Moore .... 
Curtin. . . . 

Steel .. 

Justice. . . 

Kent 

Dillin 

Harris  . . . . 
Hunter. . . . 

Real 

Thompson. 

Weinstein. 
Moore  . . .  . 

Kent 

Thompson. 


Dillin. 

Moore , 
Re 


Given 


N.Y.(S) 


N.Y-.  (S) 


Battels , 


9th  Gir 


Rec'd 


2nd  Cir. 
N  .Y .  (W) 
Del. 
Tex  (E) 
Mich(W) 
Ind(S) 
Ark(E&W) 
Mo(W) 
Cal(C)- 
Nev. 


2nd  Gir. 
Mich(W) 
Nev. 

Ind(S) 

2hd  Gir. 
Customs 
Gt. 


Days 


25 

47 
13 
13 
12 
15 
18 
13 
19 
28 
12 

10 
1 
1 
1 


13 
35 


(Whereupon,  at  12 :30  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  on  Wednesday,  March  7, 1973,  in  room  212.) 


DISTRICT  COURT  JUDGESHIPS 


WEDNESDAY,  MARCH  7,   1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 
c  ■  Judicial  IVIachinery  of  the 

Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m.,  in  room 
212  Russell  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Burdick  (presiding),  Ervin,  Hruska,  Scott,  and 
Gurney. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director;  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  We  will  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill.  This  is  our  10th  day  of  hearings. 

Today,  we  will  consider  requests  that  existing  temporary  judge- 
ships in  the  Eastern  District  of  North  Carolina  and  in  the  Middle 
District  of  Pennsylvania  be  made  permanent.  We  will  also  consider 
S.  664,  which  proposes  the  creation  of  a  second  judgeship  in  New 
Hampshire. 

At  this  time,  I  am  pleased  to  place  S.  664  in  this  record  and  to 
recognize  my  colleagues  from  New  Hampshire.  First,  the  senior  Sen- 
ator, Mr.  Cotton. 

(575) 
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93d  Congress  g^      r%if%  a 


IN  THE  SENyVTE  OF  THE  UNITED  STATES 

January  31,1973 

Mr.  Cotton  (for  liimsolf  and  Mr.  McIntyrk)  introduced  the  following  bill; 
■which  was  read  twice  and  referred  to  the  Committee  on  tlie  Judiciary 


A  BILL 

To  provide  an  additional  pennanent  district  judgeship  in  New 

Hampshire. 

•J  Be  it  enacted  hy  the  Senate  and  House  of  Bepresenta" 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That   (a)   the  President  shall  appoint,  hy  and  with  tho  ad- 

4  vice  and  consent  of  the  Senate,  one  additional  district  judge 

5  for  the  district  of  New  Hampshire. 

6  (h)  In  order  that  the  tahle  contained  in  section  133  of 

7  title  28,  United  States  Code,  will  reflect  the  change  made 

8  hy  suhsection    (a)   of  this  section  in  the  number  of  perma- 

9  nent    district   judgeships   for   such    district,    that   table   i9 
10  amended  to  read  as  follows  with  respect  to  New  Hampshire: 

"Districts  Judges 

******* 

"New    Hampshire.-.  > — ,       2'V 

U 
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Mr.  Cotton.  Mr.  Chairman,  my  colleague,  Senator  Mclntyre,  has 
to  leave  for  another  hearing.  I  would  like  for  him  to  proceed. 

STATEMENT  OF  HON.  THOMAS  J.  McINTYRE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  HAMPSHIRE 

Senator  ]\[cIxtyke.  ]\Ir.  Chairman,  Senator  Ilniska,  and  Senator 
Gurney.  I  am  very  appreciative  of  the  opportunity  to  come  here  this 
morning  and  introduce  to  you,  Judge  Hugh  H.  Bownes  of  New 
Plampshire,  our  U.S.  District  Court  Judge. 

I  am  proud  to  introduce  this  gentleman.  I  think  he  will  be  very 
helpful  in  your  deliberations  and  your  decision  on  S.  664.  He  pres- 
ently is  the  U.S.  District  Judge  for  New  Hampshire. 

Briefly,  Judge  Bownes  was  a  non-New  Hampshire  boy.  He  was 
born  in  the  big  city  of  New  York.  He  arrived  in  our  town  of  La- 
conia  right  after  World  War  II.  Incidentally,  a  distinguished  flyer, 
a  major  in  the  Air  Force.  His  legal  career  was  soon  established.  He 
proved  to  be  a  very  able  trial  lawyer  in  our  State  and  it  wasn't  sur- 
prising when  in  1966  Governor  King  appointed  him  to  our  Superior 
Court  system,  which  is  our  trial  court  in  New  Hampshire. 

There,  he  enjoyed  about  a  year  and  a  half  to  2  years'  experience 
when  he  was  appointed  to  his  present  position  as  the  District  Court 
Judge  of  New  Hampshire. 

So,  without  further  ado — much  could  be  said  about  him,  his  legal 
experience,  his  background,  all  very,  very  distinguished.  And  his 
record  today  as  the  presiding  judge  has  been  excellent.  So  I  com- 
mend him  to  you. 

I  hope  you  will  forgive  me  if  I  excuse  myself  to  attend  the  Bank- 
ing Committee. 

Senator  Bui?dick.  Senator  Cotton. 

Senator  Cotton.  If  it  is  all  right  with  the  Chairman,  I  would  like 
to  have  Judge  Bownes  proceed  with  his  evidence,  and  then  I  would 
like  the  privilege  of  presenting  the  president  of  our  bar  association, 
very  briefly. 

Senator  Buedick.  Fine.  Judge  Bownes,  I  will  now  place  your  pre- 
pared remarks  in  the  record. 

Prepared  Statement  of  Hugh  H.  Bownes,  U.S.  District  Jitdge  for 

New  Hampshire 

compelling  reasons  for  appointment  of  an  additional  judge  to  the 
district  court  of  new  hampshire 

7.  No  District  Court  Should  Be  Limited  to  One  Judge 

A.  Illness  for  any  period  of  longer  than  one  week  disrupts  and  delays  the 
court  docket. 

B.  A  protracted  case,  I.e.,  one  that  lasts  more  than  four  weeks,  delays  the 
entire  court  docket. 

C.  Vacations,  Judicial  Conferences  outside  the  district,  and  assignments  out- 
side of  the  district  leave  the  court  without  any  judge  at  all. 

D.  Recusals,  retrials,  and  three-judge  courts  require  the  appointment  of  a 
judge  from  outside  the  district. 

II.  The  Rapid  Population  Increase  in  New  EampsTiire 

A.  New  Hampshire  is  one  of  the  fastest  growing  states  in  the  country.  In 
the  last  decade  tlie  population  has  increased  from  under  500,000  to  over 
750,000. 
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B.  New  Hampshire  has  also  experienced  an  explosion  in  recreation  popula- 
tion for  both  winter  and  summer.  There  has  been  an  annual  increase  of  10% 
per  year  since  1960  in  the  number  of  seasonal  homes  (State  Planning  Office). 

///.  The  Court  Docket 

A.  Case  Load 

The  case  load  is  above  the  national  average : 

New  Hampshire  National 

Weighted  filings 374  335 

Terminations 335  358 

Trials 66  47 

Note.— New  Hampshire  statistics  from  June  of  1972  to  December  of  1972  disclose:  Filings— Civil,  137;  Dispositions 
131;  Criminal,  18;  Dispositions  43.' 

■  Criminal  case  filings  count  as  one  case  regardless  of  the  number  of  defendants;  dispositions  are  counted  for  each 
4lefendant. 

B.  The  Type  of  Cases 

^he  doctrine  of  strict  liability  In  tort  is  now  part  of  the  common  law  of 
New  Hampshire.  This  means  that  the  liability  of  a  seller  of  a  product  that 
causes  physical  harm  to  the  user  or  consumer  can  be  established  without  proof 
of  negligence.  (Restatement  of  Torts  2d  §  402A).  Since  most  products  causing 
damage  to  a  user  or  consumer  are  manufactured  outside  of  New  Hampshire, 
there  is  diversity  jurisdiction.  Because  civil  cases  in  the  federal  court  reach 
trial  much  quicker  than  in  the  state  court,  i.e.,  eleven  months  v.  twenty-four  to 
thirty-six  months,  my  civil  docket  is  top-heavy  with  products  liability  cases.  I 
have  at  least  fifteen  such  cases  set  for  trial  between  March  1  and  July  1  of 
this  year.  These  cases  usually  involve  three  or  more  parties  because  the 
defendant  originally  sued  brings  third-party  actions  against  all  others  who  had 
anything  to  do  with  the  product  from  its  original  manufacture  to  the  time  it 
injured  the  plaintiff.  Because  of  the  complexities  of  our  technological  society, 
product  liability  cases  require  extended  and  extensive  pretrial  discovery  and 
the  trials  are  usually  lengthy,  i.e.,  two  weeks  or  more.  This  demands  strict 
judicial  supervision  from  the  first  pretrail  conference  through  the  trial. 

As  the  Committee  is  well  aware,  routine  cases  are  the  exception  rather  than 
the  rule  in  any  federal  court.  Most  cases  require  intensive  legal  research  from 
the  first  pretrial  conference  up  to  the  written  opinion  or  final  instructions  to 
the  jury.  At  times  I  sorely  miss  the  opportunity  to  discuss  a  thorny  legal  prob- 
lem with  a  colleague  who  may  have  faced  a  similar  problem  in  another  case. 

STATEMENT  OF  HON.  HUGH  H.  BOWNES,  CHIEF  JUDGE 
OF  NEW  HAMPSHIHE  (CONCORD) 

Judge  BowNEs.  Gentlemen,  it  is  a  pleasure  to  be  here  after  that 
glowing  introduction.  I  am  glad  that  I  came.  I  sit  up  in  New 
Hampshire,  as  you  gentlemen  know,  all  by  myself,  and  at  times  I 
think  that  I  am  overlooked.  I  am  glad  to  be  dow-n  here  because,  as 
Mae  West  once  said,  it  is  better  to  be  looked  over  than  overlooked. 

I  would  like  to  point  out  to  you  that  one  of  the  reasons,  and  a 
compelling  reason,  I  think,  that  New  Hampshire  and  j\Iaine  and 
Wj'oming,  all  single-judge  districts,  should  have  an  additional  judge 
is  that  it  is  unfair  to  the  lawj^ers,  to  the  litigants,  and  to  the  court  in 
general,  to  limit  any  district  to  one  judge.  And  I  pointed  out  what  I 
think  are  some  compelling  reasons  in  the  statement  that  I  submitted 
at  Senator  Burdick's  request,  prior  to  coming  down  here. 

I  would  point  out  to  you  that,  although  so  far  I  haven't  had  any 
serious  difficulty  with  my  health,  that  in  a  single-judge  district,  if 
the  judge  is  ill  for  a  long  period  of  time — and  I  would  consider  2 
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weeks  or  longer  a  serious  illness — the  whole  court  calendar  comes  to 
a  stop. 

I  also  point  out  to  you,  in  particular,  in  regard  to  New  Hamp- 
shire, that  Judge  Gignoux,  who  is  next  door  in  INIaine,  is  holding 
sway  solely  by  himself  and  it  is  difficult  for  him  to  get  over,  and 
riglit  now  we  have  a  very  heavy  docket  problem  in  Massachusetts. 

So  it  is  not  very  easy  to  get  a  visting  judge  to  come  in  and  take 
up  the  slack  if  you  are  ill  for  a  long  period  of  time. 

The  same  thing  holds  true  when  a  single  judge  gets  involved  in  a 
protracted  case,  and  I  would  define  a  protracted  case  as  one  that 
lasts  for  4  weeks  or  longer  and,  unfortunately,  we  are  getting  more 
and  more  of  those  cases  these  days.  If  that  happens,  the  whole 
docket  comes  to  a  standstill  and  everybody  else  has  to  wait  and^,  of 
course,  as  you  know,  we  have  constitutional  problems  in  regard  to 
delays  involving  criminal  cases. 

I  would  also  like  to  point  out  that  vacations— and  I  really  haven't 
had  a  vacation  since  I  have  been  on  the  bench — for  any  extended  pe- 
riod of  time,  or  even  judicial  conferences  outside  the  district,  that  I 
think  that  any  judge  that  wants  to  keep  up  with  the  judicial  affairs, 
so  to  speak,  has  a  duty  to  attend  when  he  has  an  opportimity  to  do 
so,  also  leave  the  lawyers  and  the  litigants  in  a  bind.  There  is  no- 
body there  to  cover  in  the  event  of  an  emergency. 

Now,  it  is  true  that  when  I  do  leave  the  district  for  any  reason 
whatsoever,  I  get  in  touch  with  either  Judge  Gignoux  over  in  Maine 
or  Chief  Judge  Caffrey  down  in  Massachusetts,  but  INIaine  is  90  or 
100  miles  away,  Portland  is  from  Concord,  and  Judge  Caffrey  has 
his  own  problems  in  Massachusetts. 

So  that  although  there  is  some  kind  of  a  coverage,  it  is  not  the 
kind  of  coverage  I  think  there  should  be  for  a  Federal  district  court. 

Then  we  have  the  problem  of  recusals.  In  the  first  circuit  they 
have  an  unwritten  rule  that  if  a  case  is  sent  back  for  a  new  trial, 
and  that  does  happen,  even  with  the  best  of  trial  judges,  that  it  has 
to  be  tried  by  a  different  judge.  That  involves  getting  outside  help 
in. 

Judge  Caffrey  from  Massachusetts  was  up  there  last  Friday  morn- 
ing at  9  o'clock  to  pre-try  a  case  that  was  sent  back  for  a  new  trial. 
He  left  New  Hampshire  at  about  10 :30  or  11 :00  and  had  to  go  back 
to  Boston.  That  puts  a  burden  on  everybody. 

There  are  two  other  things  that  I  haven't  specifically  mentioned  in 
my  outline.  Senator  Cotton,  when  he  talked  to  me  about  this, 
pointed  out — and  I  am  sure  it  is  not  based  on  his  own  experience,  but 
the  facts  of  life  that  we  all  know — that  while  at  the  present  time  I 
seem  to  be  keeping  up  with  the  docket — I  think  that  I  am  working 
vigorously  and  I  am  not  objecting,  nor  am  I  patting  myself  on  the 
back — as  We  get  older,  we  slow  down.  I  haven't  noticed  that  he  slowed 
down,  but  I  suppose  that  is  something  we  ought  to  take  into  consider- 
ation. 

The  other  thing  that  I  think  makes  it  particularly  unfair  on  law- 
yers is  that  sometimes  a  lawyer,  one  or  more  lawyers,  will  get  the 
impression  that  the  judge  for  some  reason  or  another  has  it  in  for 
them.  You  may  dress  him  down  in  court,  you  may  have  been  abrupt 
on  a  ruling,  or  you  may  have  said  something  even  unwittingly  and 
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he  feels  that  the  judge  doesn't  like  him,  or  the  judge  is  prejudiced 
against  him  for  one  reason  or  another.  And  in  a  single-judge  dis- 
trict, he  really  doesn't  have  any  place  else  to  turn. 
■  When  I  practiced  law  in  New  Hampshire — we  have  the  circuit 
system  where  the  suj^erior  court  judges  travel  from  county  to  coun- 
ty— I  usually  arranged  my  trial  docket  so  that  I  got  the  judges 
that  I  thought  I  did  a  little  better  with  and  tried  to  avoid  the  one 
or  two  that  I  thought  looked  on  me  with  a  jaundiced  eye. 

Senator  Cottox.  I  used  to  avoid  the  same  ones  you  did. 

Judge  BowNEs.  I  am  sure  there  is  the  same  feeling  in  the  Federal 
court.  I  hope  it  isn't  widespread,  and  I  know  of  no  particular  in- 
stances, but  it  makes  it  difficult  for  a  lawyer  if  he  thinks  that  Judge 
Bownes  is  particularly  hard  on  him.  He  has  no  place  to  go.  He  can 
ask  for  recusal,  but  if  it  is  not  based  on  a  good  reason,  I  am  not 
particularly  prone  to  grant  recusals,  because  I  don't  like  to  impose 
an  extra  burden  on  my  brethren  from  out  of  the  district. 

So  tliat  is  another  reason,  I  think,  why  no  district  court  should  be 
limited  to  one  judge. 

Now,  the  second  basis  of  the  request  is  the  rapid  population  in- 
crease in  New  Hampshire,  and  I  have  outlined  that  in  my  statement 
that  I  have  submitted  to  the  committee.  They  tell  me  that  the  popu- 
lation at  the  present  time  in  New  Hampshire  is  about  820,000.  I 
can't  vouch  for  those  figures,  but  I  do  know  we  have  had  a  popula- 
tion increase  from  under  500,000  to  well  over  750,000  in  the  last  dec- 
ade. And  we  probably  boast,  but  I  think  now  with  some  feeling  of 
regret,  that  New  Hampshire  is  one  of  the  largest  growing  States  in 
the  country. 

We  are  glad  to  have  the  people  come  up,  but  we  are  wondering 
what  it  is  going  to  do  with  our  environment  and  pollution  problems, 
and  so  forth. 

But  be  that  as  it  may,  New  Hampshire  had  a  population  explosion 
that  bodes  fair,  according  to  all  of  these  statistics  I  get,  to  continue. 
As  long  as  they  continue  to  build  roads  and  have  automobiles.  New 
Hampshire  is  going  to  have  people  that  have  year-around  homes 
there,  that  retire  there,  and  are  there  in  the  summer  to  take  advan- 
tage of  our  lakes  and  mountains,  and  in  the  winter  to  take  advan- 
tage of  the  mountains  and  indulge  in  skiing. 

The  next  item  I  draw  to  your  respectful  attention  is  the  fact  that, 
small  as  we  are,  the  caseload  in  New  Hampshire  is  above  the  na- 
tional average.  I  am  not  going  through  the  statistics.  There  is  a 
gentJoTnan  here  from  the  Administrative  Office  that  can,  I  think,  an- 
swer the  questions  better  than  I  can,  but  it  has  surprised  me  to  learn 
that  I  had,  for  instance,  weighted  filings  higher  than  in  the  South- 
ern District  of  New  York.  I  always  thought  that  they  were  over- 
worked. 

And  there  is  one  final  matter  that  I  would  like  to  draw  your 
attention  to,  and  that  is  the  type  of  cases  on  the  civil  side  that  1  am 
getting.  We  have  the  doctrine  of  strict  liability  in  tort  in  New 
Hampshire,  and  that  means  in  effect  that  I  have  cases  that  take  a 
great  deal  of  judicial  administrative  work  and  supervision  from 
stnrt  to  finish. 

Since  the  plaintiffs  don't  have  to  prove  negligence,  and  since  there 
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are  four  or  five  defendants  nsitally  involved  in  a  strict  liability  case, 
we  have  to  have  a  rigorous  pretrial  schedule.  In  addition  to  that, 
there  are  usually  three  or  four  experts  that  are  going  to  testify.  I 
am  inundated  with  motions  to  dismiss  for  failure  to  state  a  cause  of 
action,  motions  for  summary  judgment,  and  it  is  a  long  pretrial  pro- 
cedure. 

And  when  the  cases  com.e  to  trial — there  are  quite  a  few  of  the 
strict  liabilit}'  cases  and  I  would  assume  now  my  civil  docket  has 
about  50  percent  strict  liability  in  tort  cases — when  the  cases  come  to 
trial,  they  usually  take  a  minimum  of  2  weeks  and  sometimes  3  or  4 
weeks  to  try,  and  tliis  puts  a  strain  on  everybody,  particularly  on 
the  litigants  that  are  waiting  in  the  wings. 

I  think  that  the  request  in  the  bill  that  has  been  sponsored  by 
Senator  Cotton  is  a  fair  request.  I  think  that  an  extra  judge  is 
needed  in  New  Hampshire  and  the  extra  judge  would  find  plenty  to 
do. 

I  can  also  point  out  to  you  that  if  there  isn't  enough  to  do  in  New 
Hampshire,  either  he  or  I  will  be  helping  out  in  Maine  or  Massachu- 
setts. I  spent  2  weeks  last  fall  commuting  to  Boston  to  work  on  some 
cases  down  there.  And  if  I  do  get  a  break  in  the  docket,  I  make  my- 
self available  within  the  circuit,  and  at  times  without  tlie  circuit. 

I  think  that  concludes  my  formal  remarks  and  I  will  be  glad  to  an- 
swer any  questions  that  you  gentlemen  have. 

Senator  Burdick.  I  believe  I  will  hear  from  the  president  of  the 
bar  association  before  we  start  questioning  you,  Judge. 

STATEMENT  OP  HON.  NORSIS  COTTON,  A  TJ.S.  SENATOR 
FEOM  THE  STATE  OF  NEW  HAMPSHIRE 

Senator  Cotton.  If  I  may  be  permitted  to  do  so,  Mr.  Chairman,  I 
appreciate  the  courtesy  of  your  giving  us  this  hearing,  and  the  at- 
tendance of  you  three  gentlemen. 

I  would  like  to  add  one  point  about  Judge  Bownes.  At  the  time  he 
took  the  court  over,  after  the  death,  I  believe,  of  the  former  judge — 
the  former  judge  had  been  in  ill  health  for  a  number  of  years — 
he  took  over  a  crowded  docket  and  did  an  admirable  job  in  picking 
up  that  docket,  so  that  the  last  time  they  were  considering  new 
judges,  he  had  done  such  an  admirable  job,  I  would  say  the  statistics 
would  not  have  been  favorable  enough  for  us  to  really  attempt  to 
have  gotten  a  new  judge. 

But  I  want  to  reinforce  what  he  said.  You  may  not  realize  it,  but 
there  has  been  almost  an  explosion  of  population  in  southern  New 
Hampshire.  ]Many,  many  concerns  and  people  from  Massachusetts 
have  moved  there,  so  that  New  Hampshire  is  the  fastest  growing 
State  in  New  England  in  terms  of  average  annual  percent  change 
in  population,  since  1960. 

New  Hampshire's  annual  percentage  increase  is  twice  the  national 
average  and  is  exceeded  only  by  seven  States  for  the  decade  of  1960- 
70.  In  fact,  in  the  latest  figures  published  in  1971,  that  is,  in  the  esti- 
mate of  the  Census  Bureau  since  the  last  Census,  New  Hampshire  had 
the  third  highest  rate  of  growth  in  the  entire  Nation. 

Thirty-five  new  plants  and  expansions  of  55  other  businesses  have 
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meant  3,300  new  jobs  in  soutliern  New  Hampshire.  The  New  Hamp- 
shire manufacturing  employment  went  up  4.7  percent  between  1971 
and  1972,  the  highest  increase  in  New  England.  A  total  of  nonagri- 
culture  employment  increased  3.9  percent.  Nonresidential  construc- 
tion went  up  by  11.2  percent. 

So  that  New  Hampshire  is  very  rapidly  advancing  in  population, 
more  than,  in  proportion,  any  other  State  in  New  England. 

I  merely  want  to  reinforce  that.  I  would  also  inform  you  that 
Judge  Bownes,  3  years  ago,  when  I  discussed  with  him  the  matter  of 
another  judge,  very  frankly  said : 

I  think  it  would  be  unnecessary ;  I  have  things  well  in  hand.  It  wouldn't 
help  Tou  and  although  we  could  use  him,  certainly,  I  don't  think  we  could  jus- 
tify it. 

When  I  talked  with  him  before  introducing  this  bill,  he  said,  "My 
attitude  has  completely  changed  since  a  few  years  ago,  because  I 
now  find  myself  swamped  with  work  and  an  extra  judge  is  neces- 
sary." 

Now,  I  only  have  one  witness.  Attorney  Don  Bryant  is  the  head 
of  one  of  the  largest  law  firms  in  southern  New  Hampshire,  Dover, 
N.H.  I  have  known  him  many,  many  years.  He  is  serving  as  Presi- 
dent of  the  New  Hampshire  Bar  Association.  He  is  here  in  that  ca- 
pacity and  can  represent  the  Bar  Association  and  the  Board  of  Gov- 
ernors and  has  discussed  it  with  the  lavryers  throughout  the  State. 

He  is  one  of  our  most  distinguished  and  respected  attorneys  in 
New  Hampshire,  and  I  would  like  the  pleasure  of  presenting  Attor- 
ney Don  Bryant,  the  president  of  the  New  Hampshire  Bar  Associa- 
tion. 

STATEMENT  OF  DONALD  BRYANT,  PRESIDENT, 
EAR  ASSOCIATION  OF  NEW  HAMPSHIRE 

]Mr.  Bryant.  Thank  j'ou  very  much,  Senator  Cotton. 

Mr.  Chairman,  Senator  Hruska,  and  Senator  Gurney.  As  Senator 
Cotton  just  said,  I  appear  here  on  behalf  of  the  New  Hampshire 
Bar  Association  as  its  president.  The  New  Hampshire  Bar  Association 
consists  of  some  980-odd  members.  We  are  an  integrated  bar  associa- 
tion, which  means  that  by  rule  of  the  Supreme  Court,  all  attorneys 
in  the  State  must  belong  to  the  bar  association. 

We  have  an  active  association,  we  have  an  active  and  interested 
Board  of  Governors.  The  Board  of  Governors  of  the  association  was 
canvassed  with  regard  to  the  bill  which  Senator  Cotton  has  pre- 
sented for  an  additional  Federal  judge  in  New  Hampshire,  and  the 
Board  of  Governors  has  unanimously  endorsed  that  bill. 

Senator  Cotton.  Forgive  me  for  interrupting.  I  want  it  clear  that 
this  is  a  joint  bill  by  Senator  Cotton  and  Senator  Mclntyre. 

Excuse  me. 

Mr.  Bryant.  Sorry  to  omit  that,  Senator. 

The  bar  association  does  unanimously  endorse  the  bill  which  Sena- 
tor Mclntyre  and  Senator  Cotton  have  fded. 

Now,  I  prepared  some  remarks,  a  memorandum  here,  which  I  will 
file  with  the  connnittce.  Tlie  fact  is  that  the  Board  of  Governors  of 
the  bar  association  believes  from  their  personal  experience,  particu- 
larly trial  lawyers,  that  the  workload  of  Judge  Bownes,  who  is  our 
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only  district  court  judge  at  the  present  time,  is  such  that  another 
judge  is  needed  in  New  Hampshire. 

This  in  no  way  is  any  criticism  of  Judge  Bownes.  He  is  a  very 
hard  worker  and  I  know  from  talking  with  trial  lawyers  throughout 
the  State  that  they  are  very  proud  of  the  job  he  is  doing. 

Now,  I  have  reviewed  with  Judge  Bownes  and  also  I  know  from 
my  personal  experience  as  a  trial  lawyer  and  from  talking  with 
<)ther  lawyers,  that  his  daily  workload  is  extremely  vigorous  and 
difficult.  He  normally  arrives  at  court  somewhere  between  8  and  8 :30 
in  the  morning  and  he  schedules  hearings  on  motions  and  pretrials 
at  9  or  9  :30  before  the  trial  starts,  and  litigates  a  case  which  he  is 
hearing,  which  would  be  at  10  o'clock. 

After  spending  the  day  in  the  litigated  case,  with  the  trial  ending 
at  4  or  4:30  in  the  afternoon,  he  then  goes  into  sessions  for  motions 
and  pretrials  at  4  or  4  :30. 

This  makes  an  extremely  full  day  for  the  court  and  a  lot  of  hours 
to  put  in.  It  also  means  that  lawyers  sometimes  from  various  points 
in  the  State  have  to  come  to  court  for  a  pretrial  at  9  o'clock  in  the 
morning  or  4  :30  in  the  afternoon  and  travel  long  distances  early  in 
the  morning  or  late  at  night. 

The  judge  has  informed  me  that  he  has  had  no  complete  vacation 
since  his  appointment  to  the  court.  He  worked  3  out  of  4  weeks  dur- 
ing what  was  supposed  to  be  his  vacation  last  year.  And  he  spends 
about  one-half  a  day  at  least  each  weekend  on  work. 

As  I  say,  from  my  own  experience  and  from  talking  with  other 
lawyers,  and  consultation  with  the  Board  of  Governors,  we  firmly 
believe  the  workload  of  this  court  is  such  that  another  judge  is 
needed. 

The  second  point  I  wish  to  make  is  that  population  patterns  in 
New  Hampshire  indicate  that  the  population,  as  Senator  Cotton  has 
said,  and  Judge  Bownes  has  said,  is  increasing  at  such  a  rate  tha,t 
the  load  of  the  court,  the  work  of  the  court,  is  going  to  rapidly  in- 
crease in  the  future. 

I  liave  brought  two  documents  here  which  I  obtained  from  the 
State  of  New  Hampshire.  One  is  a  study  which  was  clone  for  the 
New  Hampshire  Department  of  Resources  and  Economic  Develop- 
ment by  Anderson,  Nichols  &  Co.  entitled,  "Population  Projections 
in  New  Hampshire,"  and  the  other  is  "Impact  of  Recreation,  Vaca- 
tion and  Travel  on  New  Hampshire,"  by  the  Office  of  State  Plan- 
ning, State  of  New  Hampshire. 

The  population  statistics  show  that  New  Hampshire  is  growing 
very  fast  and  one  reason  for  this  is  the  nearness  to  the  metropolitan 
area  of  Boston.  There  are  more  and  more  people  from  Massachusetts 
moving  over  the  border  to  establish  their  homes  in  New  Hampshire. 
The  distance  of  commuting  is  not  great,  they  can  live  in  New  Hamp- 
shire and  work  in  Massachusetts,  either  near  the  metropolitan  center 
of  Boston  or  in  northern  Massachusetts. 

We  have  a  tremendous  overflow  in  New  Hampshire  for  this  rea- 
son. Some  of  our  towns  in  the  southern  part  of  New  Hampshire 
have  grov.n  very  rapidly,  such  as  Salem. 

The  population  of  New  Hampshire  in  1966  was  678.(^00.  The  pop- 
ulation projection  is  910,000  for  1980,  which  is  a  one-third  increase. 
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In  addition  to  our  regular  year-around  population  in  Xew  Hamp- 
shire, we  have,  New  Hampshire  being  a  recreational  State,  a  tremen- 
dous influx  of  tourists,  both  in  the  summer  and  in  the  winter. 

This  study  prepared  for  the  State  indicates  that  at  its  peak  dur- 
ing the  year  1970,  which  was  3  years  ago,  New  Hampshire's 
overnight  visitor  population  reached  as  high  as  665,000  persons, 
which  is  90  percent  of  the  resident  population.  This  overnight  popu- 
lation group  includes  persons  who  have  second  homes  in  New 
Hampshire,  persons  who  are  guests  of  people  with  second  homes  or 
guests  of  permanent  residents,  people  who  are  ordinary  tourists 
staying  in  lodging  places,  boys  and  girls  at  camp  in  the  summertime, 
and  persons  camping  in  campers. 

The  number  of  person  coming  to  New  Hampshire  for  temporary 
purposes  and  staying  overnight  is  increasing  at  an  even  faster  rate 
than  our  regular  population. 

This  visitor  population  in  New  Hampshire  does  have  an  impact 
on  the  court's  work.  These  people  have  automobile  accidents,  they 
have  contract  disputes,  they  liave  other  disputes  that  are  likely  to 
end  up  in  the  Federal  court. 

I  recently  tried  a  case  myself  before  Judge  Bownes  which  was 
sent  to  me  for  some  skiers  coming  up  to  New  Hampshire  from  Mas- 
sachusetts. We  brought  the  case  in  the  Federal  court  under  the  doc- 
trine of  diversity  of  citizenship.  These  people  coming  from  other 
States  having  the  benefit  of  the  doctrine  of  diversity  of  citizenship 
will  very  often  bring  their  cases  to  the  Federal  court. 

The  New  Hampshire  Bar  Association  respectfully  endorses  the 
bill  which  Senator  jMcIntyre  and  Senator  Cotton  liave  presented. 

Senator  Burdick.  Thank  you. 

Senator  Cottox.  Will  you  indicate  how  many  members  you  have 
on  your  Board  of  Governors  that  you  have  consulted  ? 

Mr.  Bryant.  The  Board  of  Governors  and  officers  of  the  associa- 
tion, which  appears  on  this  letterhead,  number  20.  There  is  one  member 
of  the  Board  of  Governors  from  each  county,  members  of  the  Board 
of  Governors-at-Large,  and  the  officers  are  considered  members  of 
the  Board  of  Governors. 

Senator  Burdick.  I  think  the  procedure  we  will  use  this  morning 
is  that  I  will  ask  the  Judge  a  few  questions  and  thereafter  the  entire 
Committee  may  ask  either  one  of  you  questions. 

Judge  Bownes,  apparently,  yoiw  theory  is  that  every  district 
should  have  two  judges.  Is  that  regardless  of  caseload? 

Judge  Bownes.  Well,  yes,  I  think  regardless  of  caseload.  And  I 
think  it  is  best  illustrated  by  the  fact  that  Vermont  has  two  judges 
and  they  have  a  caseload  combined 

Senator  Burdick.  Off  the  record. 

[Discussion  off  the  record.] 

Judge  Bownes.  Yes,  my  position  would  be  any  court  district 
should  have  at  least  two  judges,  regardless  of  caseload.  Vermont  has 
two,  Idaho  has  two,  North  Dakota  has  two,  South  Dakota  has  two, 
Nevada  has  two.  I  am  just  mentioning  States  that  have  a  lower  pop- 
ulation than  New  Hampshire.  And  I  know  that  in  South  Dakota, 
and  in  Idaho,  particularly,  the  judge  there,  when  he  is  not  busy, 
goes  to  other  circuits  and  other  districts  where  he  is  needed. 
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Senator  Burdick.  I  might  advise  you  that  all  through  these  hear- 
ings we  have  been  holding,  we  have  constantly  insisted  upon  justifi- 
cation by  caseload,  at  least  for  any  additional  judges.  So  we  have  a 
new  theory  now  we  have  to  wrestle  with. 

Judge  BowxES.  Of  course,  there  are  only  three  of  us  that  sit  in 
solitary  splendor,  so  to  speak,  in  the  entire  country,  and  I  think 
wlien  you  are  talking  about  two  or  more  judges,  caseload  is  a  valid 
criteria. 

Senator  Burdick.  Let's  go  ahead  and  do  it,  then. 

I  am  informed  that  you  did  not  request  the  Judicial  Council  of 
the  First  Circuit  to  recommend  a  second  judge  in  New  Hampshire. 

Judge  BowxES.  That  is  absolutely  correct.  Senator,  and  there  are 
two  reasons  for  that.  No.  1,  I  haven't  been  on  the  Federal  Bench  5 
years.  It  will  be  5  years  in  August.  I  think  it  wcvald  Ije  presumptuous 
of  me  to  cry  for  help  without  at  least  having  had  5  years'  experience. 

The  second  reason  is  that  my  good  friend.  Judge  Gignoux  from 
Maine,  who  has  been  on  the  judicial  Council,  I  think,  at  least  4 
years,  requested  an  additional  judge  for  Maine  and  he  was  turned 
down.  I  think,  frankly,  that  was  a  mistake.  I  knovv^  he  was  bitterly 
disappointed  and  I  didn't  want  to  be  disappointed  also.  So  that  is 
the  reason  I  didn't  request  an  additional  judge. 

Senator  Burdick.  The  Council  then  did  not  recommend  the  second 
judge  ? 

Judge  BowxES.  They  did  not;  that  is  correct.  And  I  did  not 
apply. 

Senator  Burdick.  Nor  did  the  Judicial  Conference  recommend  a 
second  judge  for  New  Hampshire? 

Judge  Bowx'ES.  That  is  right.  And  I  think  the  Judicial  Confer- 
ence has  a  blind  spot  as  far  as  a  single  judge  district  is  concerned.  I 
think  too  much  emphasis  is  put  on  the  caseload  and  I  think  that  sin- 
gle-judge districts  have  a  particular  problem. 

Senator  Burdick.  We  have  before  us.  Judge,  several  exhibits  here 
provided  by  the  office.  This  statistical  matter  is  available  to  you  and 
to  the  committee.  We  find  that  a  study  made  in  1972  for  that  quad- 
rennial survey  predicted  that  your  1972  filings  would  be  425.  Actually, 
the  total  filings  were  only  353.  Is  that  correct  ? 

Judge  Bow^xES.  As  far  as  I  know,  the  statistics  are  correct.  Sena- 
tor. 

Senator  Burdick.  And.  as  shown  by  the  Committee  exhibit,  the 
total  filings  for  your  district  in  the  past  5  years,  starting  with  1968, 
have  been  177  cases,  160  cases,  238  cases,  280  cases,  and  353  cases  in 
1972.  Each  year  these  have  been  far  below  the  national  average  of  fil- 
ings per  judge. 

Judge  BowxES.  Well,  I  can't  argue  with  the  statistics.  All  I  know 
is  that  the  weighted  filings  show  that  New  Hampshire  is  above  the 
national  average,  as  far  as  1972  is  concerned.  At  least,  I  think  that 
is  so. 

Isn't  that  right?  I  think  the  weighted  filings  are  374  in  New 
Hampshire  and  I  tliink  the  weighted  filings  national  average  is 
about  350. 1  haA^e  the  exact  figure  some  place. 

Senator  Burdick.  As  a  matter  of  fact,  if  the  second  judge  were 
authorized,  at  the  current  weighted  filings,  how  would  you  keep  two 
judges  busy  full  time? 
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Judge  BowNES.  AVell,  I  think  tliey  would  keep  busy  in  two  ways.. 
One,  keeping  up  with  the  docket  in  New  Hampshire,  and,  two,  giv- 
ing as  much  help  as  they  could  to  INIaine  and  Massachusetts,  and- 
God  knows,  ISIassacliusetts  needs  help  at  the  present  time.  Concord  is 
only  TO  miles  from  Boston  and  I  spent  2  weeks  there  this  fall,  com- 
muting, to  give  the  District  Court  down  there  a  hand. 

I  know  now  that  Judge  Gignoux  is  involved  with  an  oil  spillage 
case  in  Portland  Harbor  and  I  don't  know  what  is  going  to  happen 
to  his  docket  if  he  has  to  spend  2  or  3  months  on  that  particular 
case. 

Senator  Buedick.  You  know  that  Boston  was  in  here  for  more 
judges  ? 

Judge  BowNES.  I  know  Judge  Caffrey  was  down  here.  He  told  me 
of  his  experience  before  you  and  warned  me  you  had  all  of  the  facts 
and  figures  and  were  very  knowledgeable  in  this  field. 

Senator  Burdick.  Thank  you,  judge. 

Most  of  your  trial  work  is  done  at  Concord  ? 

Judge  BowNES.  That  is  right. 

Senator  Burdick.  Could  you  use  a  full-time  magistrate  at  Con- 
cord to  help  with  either  criminal  cases  or  civil  cases,  or  both  ? 

Judge  BowNES.  No,  not  really.  And  let  me  tell  you  my  experience. 
We  haA^e  three  part-time  magistrates  now.  One  in  IManchester  that  I 
think  gets  $750  a  year ;  one  in  Lancaster  that  gets  $100  a  year.  That 
is  up  at  the  national  border;  and  my  clerk  of  court,  of  course,  ^Ir. 
Barry,  has  recently  been  appointed  as  part-time  magistrate.  He  vol- 
unteered. I  don't  think  his  salary  is  going  to  start  until  July  1. 

We  have  instituted  omnibus  trial  hearings  in  criminal  cases  which 
he  is  handling,  and  I  don't  see  how  a  full-time  magistrate  would 
really  help  any.  He  might  be  able  to  take  over  the  pretrials.  Mr. 
Barry  assists  me  on  tliat,  but  I  am  a  strong  believer  that  the  judge 
that  is  going  to  try  the  case  ought  to  pretry  it,  and  I  do  have  a  rigo- 
rous pretrial  schedule  that  I  have  imposed  upon  myself.  I  think  it 
has  worked  out  well. 

We  have  a  fair  percentage  of  settlements,  the  cases  are  tried  on 
time,  and  we  are  able  to  adjust  the  schedule  calendar  with  some  ac- 
curacy which  makes  it  fair  to  the  lawyers  and  litigants. 

But  I  don't  think  the  criminal  work  in  New  Hampshire  justifies  a 
full-time  magistrate  at  the  present  time.  I  don't  think  he  could  give 
me  enough  assistance  on  the  civil  side  of  the  calendar  and  he  can't 
try  cases. 

Senator  Burdick.  You  know,  when  we  enacted  the  Magistrates 
Law,  it  was  dojie  upon  the  assum2:>tion  that  it  would  relieve  the 
courts  of  a  lot  of  work. 

Judge  BowNEs.  Well,  even  the  institution,  starting  the  first  of  the 
year,  of  the  omnibus,  what  we  call  omnibus  pretrial  hearings  in 
criminal  cases,  has  relieved  me  of  a  lot  of  work  and  has  made  it  pos- 
sible for  me  to  spend  more  time  on  cases.  Mr.  Barry  is  a  part-time 
magistrate  and  has  done  quite  a  bit  of  work.  But  there  is  a  differ- 
ence between  a  magistrate  and  a  judge,  Senator,  and  a  magistrate 
just  can't  try  cases. 

Senator  Burdick.  I  understand. 

Judge  BowNES.  Let  me  give  you  my  experience.  When  I  was  newly 
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appointed  to  the  Bench,  I  attended  some  judicial  conferences,  and 
the  virtues  of  the  magistrate  system  were  extolled.  I  requested  a 
part-time  magistrate  who  would  also  be  a  lawj^er  and  suggested  that 
he  might  be  paid  $5,000  a  year.  I  was  informed  by  the  administra- 
tive office  that  this  was  totally  out  of  the  question,  and  that  I  would 
have  to  get  along  on  what  I  had  at  the  present  time.  So  we  made  a 
little  progress  but  not  very  much  as  far  as  magistrates  are  con- 
cerned. 

Senator  Burdick.  Many  of  the  judges  that  appeared  before  this 
committee  testified  that  they  made  excellent  use  of  magistrates  in 
many  fields,  principally  in  reviewing  the  screening  of  prisoner  peti- 
tions. 

Judge  BowNES.  All  right. 

Senator  Burdick.  Do  you  have  many  prisoner  petitions  ? 

Judge  BowNEs.  Yes,  well,  I  don't  know  what  you  mean  by 
"many,"  but  I  have  a  number  of  prisoner  petitions  and  the  part-time 
magistrate,  who  is  also  the  clerk  of  court,  does  screen  them.  He  had 
been  doing  that  unofficially  as  clerk  of  the  court. 

Senator  Burdick.  Habeas  corpus  petitions  and  civil  rights? 

Judge  BowNES.  That  is  right. 

Senator  Burdick.  How  many  do  you  have  ? 

Judge  BowNES.  I  don't  know  the  exact  number  of  habeas  corpus. 

Senator  Burdick.  You  had  54,  according  to  the  court  record  here. 

Judge  BowNEs.  All  right.  I  won't  quarrel  with  that. 

Senator  Burdick.  What  about  doing  some  of  the  pretrials,  as  far 
as  the  status  of  the  case  is  concerned  ?  Do  you  use  them  for  that  pur- 
pose? 

Judge  Bownes.  The  clerk  of  court  usually  sits  in  with  me  at  the 
pretrial  conference,  unless  he  is  busy  now  as  a  part-time  magistrate 
holding  a  preliminary  hearing,  and  we  do  two  things,  several  things, 
at  a  pretrial  conference.  He  assists  me  because  he  has  the  court  calen- 
dar there  and  we  are  able  to  make  tentative  assignments  of  a  lot  of 
cases,  particularly  those  he  and  I  and  the  lawyers  generally  feel  are 
going  to  be  tried. 

We  give  him  assignments  as  much  as  6  months,  or  even  a  year, 
ahead  of  time,  general  assignments,  and  he  helps  me  on  the  pretrial 
conferences. 

Xow,  I  don't  know  what  the  reaction  of  the  bar  would  be  to  hav- 
ing the  part-time  magistrate  preside  at  pretrial  hearings.  I  think 
that  is  a  question  that  ought  to  be  directed  to  Mr.  Bryant. 

Senator  Burdick.  I  meant  status  hearings,  where  you  determine 
the  time  for  motions,  time  for  discovery,  and  so  forth,  the  cut-cif  pe- 
riods which  get  a  lot  of  stuff  out  of  the  way. 

Judge  BowNEs.  The  clerk  of  court  and  myself  do  that  at  the  pres- 
ent time  without  any  difficulty. 

Senator  Burdick.  One  of  the  problems  I  see.  Judge  Bownes,  is 
that,  in  the  last  5  years,  your  high  point  in  filings  was  353,  in  1972. 
We  have  these  requests  in  for  51  judges  in  other  parts  of  the  coun- 
try. For  example,  there  is  a  recommendation  for  a  second  judge  cre- 
ated in  the  Western  District  of  Wisconsin,  where  the  filings  were 
621  as  compared  to  yours  of  353. 

'\^nien  the  committee  considers  the  situation  in  these  one- judge  dis- 
tricts, aren't  we  justified  in  comparing  the  total  caseload? 
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Judge  BowxES.  As  I  said.  Senator,  I  certainly  think  that  you 
have  to  take  caseload  into  consideration.  But  I  think  you  should  also 
give  serious  consideration  to  the  peculiar  problem  that  a  one-judge 
State  district  court  has.  I  think  that  this  is  of  even  more  importance 
than  merely  going  by  statistics.  I  think,  frankly,  in  this  day  and 
age,  sometimes  we  pay  too  much  attention  to  the  statistics  and  too 
little  attention  to  the  human  factors  involved.  I  think  the  human 
factors  involved  are  important  as  far  as  New  Hampshire  and  Maine 
are  concerned. 

I  don't  presume  to  speak  for  "Wyoming;  I  don't  know  anything 
about  the  situation  there,  and  I  haven't  discussed  this  with  Judge 
Gignoux  at  all,  but  we  have  discussed,  informally,  our  problems,  and 
I  think  they  are  important  ones. 

Senator  Burdick.  What  is  your  experience  with  using  three-judge 
courts  ? 

Judge  BowxES.  There  are  too  many  of  them. 

Senator  Burdick.  Do  you  have  many  of  them  ? 

Judge  BowxES.  Yes,  I  am  on  two  out  of  the  district  now,  and 
there  are  three,  two,  or  three,  I  forget  which,  that  are  pending  in 
my  own  court.  That  means  we  have  to  get  a  judge,  of  course,  from 
either  Massachusetts  or  Maine,  and  I  am  going  over  to  IVlaine  on 
IMarch  16  and  two  judges  are  coming  up  on  April  16  from  Massa- 
chusetts to  sit  in  New  Hampshire. 

Senator  Burdick.  So  far,  our  record  shows  that  the  judges  are 
unanimous  up  to  this  point  in  getting  rid  of  the  three-judge  court. 
Do  you  add  your  name  to  that  unanimous  opinion  ? 

Judge  BowxES.  I  adhere  to  the  unanimous  opinion  of  the  judges. 
I  don't  see  why  all  cases  can't  go  through  the  usual  appellate  chan- 
nels. Three- judge  court  cases  generate  an  awful  lot  of  work  for  the 
judges  that  I  think  is  90  percent  unnecessary. 

Senator  Burdick.  If  the  Senate  and  the  House  of  Representatives 
and  the  President  agree  with  the  subcommittee,  I  think  you  will 
have  some  relief  there  this  year. 

Judge  BowxES.  All  right.  I  think  that  is  a  good  step  forward. 

Senator  Burdick.  We  have  some  more  relief  for  vou.  How  many 
Selective  Service  cases  do  you  have? 

Judge  BowxES.  I  don't  know  the  number  but  all  I  can  say  is  too 
many. 

Senator  Burdick.  We]l,  they  are  coming  to  an  end  now. 

Judge  Bowxes.  Yes.  I  appreciate  that. 

Senator  Burdick.  Do  you  have  any  of  the  longshoremen  work  ? 

Judge  BowxES.  No.  I  haven't  had  any  longshoremen  cases  in  New 
Hampshire  at  all.  I  tried  one  in  Massachusetts,  when  I  was  helping 
out  down  tliere. 

Senator  Burdick.  Senator  Hruska? 

Senator  Hruska.  Judge  Bownes,  Maine  has  only  one  district  and 
one  judge? 

Judge  BowxES.  That  is  right. 

Senator  Hruska.  And  Wyoming? 

Judge  BowxES.  And  Wyoming. 

Senator  Hruska.  You  speak  well  for  the  theory  of  more  than  one 
judge  in  every  district.  I  don't  know  that  we  should  call  it,  however. 
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a  new  theory,  do  you?  It  is  a  theory  that  has  been  applied  in  sev- 
eral other  States,  similarly  situated,  and  then  somewhere  along  the 
line  it  ran  out  of  steam  before  it  came  to  apply  to  Wyoming,  Maine, 
and  New  Hampshire. 

I  refer  to  Nevada,  Idaho,  and  North  Dakota.  Maybe  there  are  oth- 
ers. Have  3'ou  any  comment  on  that? 

Judge  BowNES.  Vermont  has  two  judges. 

Senator  Hruska.  Vermont  ? 

Judge  BowxES.  And  their  caseload  is  considerably — Vermont's 
caseload  is  considerably  lower  than  that  of  New  Hampshire. 

Senator  Hruska.  Somewhere  along  the  line  that  was  considered  a 
highly  meritorious  approach,  and  now  there  is  a  discriminatory 
practice  that  has  developed.  They  don't  want  it  to  apply 

Judge  BowNES.  I  agree. 

Senator  Hruska  [continuing].  To  your  State. 

Judge  BowxEs.  I  agree  with  you.  Senator.  One  of  the  unfortunate 
tilings — I  think  Senator  Cotton  could  explain  it  to  you  better  than  I 
— at  one  time  we  did  have  an  opportunity  to  have  an  additional 
Federal  judge  in  New  Hampshire,  but  there  was  a  senator  down 
here  by  the  name  of  Robert  Upton,  who  was  a  distinguished  lawyer 
and  senator  who  was  opposed  to  it.  I  don't  know  why  he  was  op- 
posed to  it,  but  as  you  gentlemen  know,  that  killed  it  at  that  time. 
Until  Senator  Cotton  revitalized  it,  we  never  did  have  an  opportu- 
nity again. 

Senator  Hruska.  I  would  think  there  are  other  factors  involved. 
They  have  been  recognized  by  this  committee  and  by  the  Congress.  I 
think  they  should  be  taken  into  consideration.  The  seasonal  nature 
of  the  population  is  a  factor,  I  am  sure.  What  about  the  number  of 
jury  trials  as  opposed  to  nonjury  trials  there  ? 

Judge  BowxEs.  Do  you  have  those  figures? 

Senator  Burdick.  We  have  them. 

]Mr.  Westphal.  I  can  supply  them  readily. 

Senator  Hruska.  If  you  would  supply  those  for  the  record,  Mr. 
Counsel. 

'Mr.  Westphal.  In  1972.  27  nonjury  civil  trials  and  13  nonjury 
criminal  trials,  for  a  total  of  40.  And  jury  trials  were  15  civil,  11 
criminal,  for  a  total  of  26  jury  trials. 

Judge  BowxES.  I  have  gone  to  the  six-member  jury  system  as  far 
as  civil  cases  are  concerned.  I  find  that  that  does  two  things :  since 
we  have  jurors  coming  from  all  over  the  State  to  Concord,  it  makes 
their  burden  a  little  less.  If  a  jury  sits  on  a  case  this  week,  I  am  able 
to  tell  them  that  they  don't  have  to  come  back  the  following  week. 
And  it  does,  I  think,  cut  down  on  the — although  I  don't  have  any 
exact  figures  on  this — on  the  time  of  decision. 

I  don't  know  what  the  Supreme  Court  is  going  to  do  with  the 
six-man  jury  system.  I  shudder  to  think  what  will  happen  if  they 
decide  it  is  unconstitutional  and  then  make  it  retroactive.  Then 
everybody  that  is  using  this  system  vrill  need  judicial  help  in  a 
hurry.  We  would  have  to  retry  all  of  these  six-member  jury  cases 
that  have  already  been  decided  and  gone  down  the  pike. 

Senator  Hruska.  You  mentioned  the  rule  that  a  case  which  is  or- 
dered for  retrial  requires  a  new  trial  judge.  I  am  sure  that  doesn't 
happen  too  often  in  your  case? 
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Judge  BowNEs.  Well,  I  mentioned  it.  It  lias  happened  once  so  far. 
But  I  may  get  more  careless  as  I  get  older.  But  it  will  pose  a  prob- 
lem. 

Senator  Hruska.  I  have  no  further  questions,  Mr.  Chairman.  I 
think  the  witness  has  made  a  good  case,  both  witnesses  have,  that 
would  require  a  little  cogitation  on  our  part  and  I  am  sure  with  the 
fairness  that  the  Chairman  extends  to  all  cases  that  he  hears,  that 
consideration  will  be  given  here.  I  say  that  without  reference  to  the 
final  result.  But  I  do  know  we  have  a  chairm.an  who  is  one  of  the 
hardest  working  and  most  capable  chairmen  I  have  known  in  this 
post.  So  I  am  glad  to  pass  that  item  of  information  on  to  you. 

Senator  Burdick.  We  have  good  colleagues  on  this  Committee. 

Senator  Cotton.  May  I  interject  one  word.  If  I  am  correct,  it 
seems  that  there  are  five  districts  with  less  filings  than  New  Hamp- 
shire and  11  with  less  weighted  filings,  and  additional  judges  are 
being  asked  for  in  those. 

Senator  Hruska.  For  the  sake  of  specificity,  will  you  ask  your 
counsel  to  fuinish  those  names?  You  needn't  do  it  now,  but  for  the 
record,  if  there  is  no  objection  to  that. 

Senator  Burdick.  No  objection. 

I  tliink  the  Stail  has  just  a  couple  of  questions. 

]Mr.  Westpiial.  Judge,  the  national  average  for  civil  cases  settled 
without  a  trial  is  91  percent.  In  New  Hampshire,  only  73  percent  of 
3'our  cases  are  settled  without  a  trial.  Do  you  have  a  particularly  li- 
tigious bar  up  there  that  can't  get  together  and  settle  cases?  Wliat, 
in  your  opinion,  accounts  for  this  disparity  ? 

Judge  BowNEs.  I  think  we  have  a  particularly  capable  bar.  I 
can't  say  it  is  any  more  litigious  than  the  bars  in  other  States.  But 
one  of  the  reasons  that  I  think  we  have  fewer  settlements  is  our 
number  of  trials.  We  had  66  trials,  which  surprised  me,  in  1972,  and 
I  think  that  was  I7th  in  the  Nation. 

Perliaps  I  am  not  a  good  settling  judge.  We  have  to  face  that 
frankly.  Some  judges — and  Judge  Gignoux  is  one — are  able  to  settle 
cases  better  than  I  am.  And  I  will  state  that  frankly.  I  enjoy  trying 
cases,  as  a  matter  of  fact. 

But  the  lawyers  in  New  Hampshire  can  get  their  cases  to  trial  a 
lot  sooner  than  they  can  in  the  State  Court,  and  a  lot  sooner  than 
they  could  under  my  predecessor,  who  was  ill  for  several  years.  Per- 
haps tlie  fact  that  they  are  moving  along  to  trial  within  a  year  or  18 
months,  depending  upon  the  lawyers'  determination  how  soon  the  case 
is  goiiig  to  be  ready  for  trial,  has  something  to  do  with  it.  But  I 
can't  give  you  a  definitive  answer. 

Mr.  Westphal.  vVs  the  chairman  said,  this  is  our  10th  day  of 
hearings.  We  have  heard  approximately  30  chief  judges  explain  the 
workings  in  tlieir  particular  district.  We  have  only  found  one  other 
district  that  had  a  lower  percentage  of  settlements.  I  think  the 
figure  there  was  69  percent.  On  closer  inquiry  in  that  particular  sit- 
uation, we  found  out  that,  despite  the  fact  that  they  had  a  lot  of 
pretrial  activity,  their  settlement  percentage  nevertheless  was  always 
down  in  the  sixties.  It  developed  that  what  they  were  doing  was 
holding  their  pretrials  about  6  to  8  weeks  in  advance  of  any  poten- 
tial trial  date.  Holding  them  that  early  avoided  immediate  pressure 
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•on  trial  counsel.  The  lawyers  knew  tliey  had  6  to  8  weeks  to  go  be- 
fore they  would  have  to  face  up  to  the  facts  of  life  and  either  fish  or 
■cut  bait  as  to  whether  they  were  going  to  settle  or  try. 

AVliat  is  your  procedure  as  to  the  timing  of  your  pretrials  with 
reference  to  the  eventual  trial  date? 

Judge  BowNES.  I  have  what  I  call  a  preliminary  pretrial,  not  less 

than  90  nor  more  than  120  days  after  the  answer  is  filed  in  a  civil 

•case.  At  that  time,  I  usually  get  out  a  pretrial  order,  we  discuss  with 

the  lawyers  what  the  issues  are  going  to  be,  and  we  set  a  tentative 

date  for  trial. 

If  I  had  a  pretrial  this  morning,  a  tentative  date  might  be  the  fall 
of  1973,  or  if  we  thouglit  it  was  going  to  be  a  case  that  required  ex- 
tensive discovery,  after  the  first  of  the  year,  1974. 

Then  it  would  be  given  a  definite  assignment  later.  I  try  to  have  a 
final  pretrial  about  2  weeks  prior  to  the  trial  date,  and  I  try  to,  as 
the  judges  say,  do  a  little  head-knocking.  Maybe  I  am  not  as  adept 
at  it  as  other  judges. 

I  was  invohed  in  a  multidistrict  litigation  case — I  think  there 
were  32  or  33  cases  arising  out  of  an  air  disaster  in  Hanover — and  all 
of  those  cases  were  settled. 

So  that  perhaps  it  is  the  lawyers  and  perhaps  it  is  me.  I  don't 
know  what  the  answer  is.  T  know  that  my  settlement  rate  isn't  as 
good  if  settlement  is  the  end  to  be  desired.  Of  course,  it  is  easy  to 
settle  a  case  if  you  tell  the  Inwyers  that  you  will  reduce  any  verdict 
to  a  certain  amount.  That  really  puts  pressure  on  them.  But  I  won- 
der how  far  a  judge  ought  to  go. 

Mr.  Westphal.  There  is  one  other  point  that  I  think  we  might 
mention  hei'e  for  the  record.  The  committee  in  this  series  of  hearings 
has  noticed  that  where  we  have  created  a  second  judge,  and  the  ef- 
fect of  that  has  been  to  bring  the  caseload  down  to  140  or  150  fil- 
ings per  judge — in  many  of  these  States  that  you  have  mentioned 
which  have  two  judges.  .  .  for  example  in  North  Dakota,  their 
weighted  caseload  is  136  per  judge;  in  Idaho,  the  caseload  is  148  per 
judge:  in  South  Dakota.  171  per  judge:  in  Vermont,  196  per  judge; 
and  in  Delaware,  with  three  judges,  141  per  judge — for  some  reason 
these  judges  do  not  serve  in  other  districts.  They  do  not  put  in  time 
in  other  districts,  even  within  the  same  circuit,  in  order  to  compen- 
sate for  a  woT'kload  which  is  less  than  the  national  average. 

Unless  that  is  done,  it  is  virtually  impossible  for  Congress  to  try 
to  equalize  the  workload  among  Federal  judges  by  having  just  the 
right  amount  of  judges  for  the  particular  caseload  that  prevails  in 
any  one  district. 

VvlT^n  Congress  provides  a  second  judge  where  the  caseload 
doesn'r  warrant  it,  inevitably,  there  evolves  a  situation  in  which  one 
or  both  judges,  in  order  to  equalize  caseloads  within  the  circuit, 
really  should  spend  a  considerable  amount  of  time  away  from  home. 
Yet  they  have  families  and  it  disrupts  their  normal  living  pattern. 

I  think  this  contradicts  your  theory  on  service  outside  the  district. 
Do  you  have  any  comments  on  that  ? 

Judge  BowNES.  Well,  first  of  all.  of  course,  I  realize  there  is  no 
way  under  the  law  at  tlic  present  time,  and  probably  there  shouldn't 
be,  where  you  can  insist  that  a  judge  leave  his  district.  As  far  as  I 
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am  personally  concerned,  I  have  always  welcomed  the  opportunity 
to  oro  outside  of  the  district  and  outside  of  the  circuit. 

I  find  trying  cases  in  other  districts  is  interesting  and  exciting 
and  I  think — 1  can't  speak  for  other  judges — but  all  I  can  say  is 
that  as  long  as  I  am  the  judge  in  New  Hampshire,  whether  I  am  a 
chief  judge  or  the  sole  judge,  or  whether  I  have  another  judge  to 
work  with  me  or  not,  I  would  make  myself  available  as  far  as  the 
first  circuit  is  concerned  and  even  outside  the  first  circuit,  if  the  op- 
portunity arose  and  if  the  caseload  was  not  too  onerous. 

I  think  my  record  in  that  respect  speaks  for  itself. 

Mr.  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  I  would  like  to  ask  the  Bar  Association  one 
question. 

"V^Hiat  is  the  prognosis  for  "no  fault"  in  your  State  ? 

Mr.  Brtaxt.  Well,  no  fault  is  a  subject  before  the  Bar  Associa- 
tion. "We  had  a  committee  working  on  it  for  the  last  1  or  2  years  and 
they  have  come  up  with  a  bill  which  is  similar  to  the  bill  in  Oregon, 
which  essentially  preserves  the  tort  S3'stem  and  adds  on  third-party 
benefits.  There  will  be  hearings  on  it. 

There  is  another  bill  which  has  been  proposed,  which  is  being  ad- 
vocated by  our  insurance  commissioner,  which  is  similar  to  Florida's 
law,  or  INIassachusetts'  law.  wliicli  takes  away  part  of  the  tort  juris- 
diction. But.  on  the  other  hand,  it  does  not  go  nearly  so  far  as  the 
bill  proposed  by  Congress  last  year  and  the  bill  the  Commission  on 
Uniform  State  Laws  has  proposed.  So  I  think  the  changes  are  that 
some  no  fault  legislation  will  come  out  of  the  Xew  Hampshire  Leg- 
islature which  is  meeting  at  this  time.  They  terminate  in  June. 

Senator  Burdick.  The  reason  I  mention  all  of  these  things — the 
abolition  of  the  three-judge  court  and  the  other  things  we  talked 
about  earlier- — is  that  there  is  some  relief  for  you  other  than  more 
judge  power.  I  don't  know  how  great  it  is  going  to  be,  but  these 
things  will  provide  some  relief. 

Do  you  feel,  given  the  Massachusetts  experience,  that  there  is  less 
litigation  under  no  fault  ? 

]\Ir.  Bryant.  I  think  in  ^Massachusetts  they  had  a  peculiar  prob- 
lem in  the  metropolitan  area,  where  their  litigation  has  been 
knocked  down  a  good  deal  more  than  no-fault  would  knock  it  down 
in  New  Hampshire.  I  think  they  had  a  lot  of  cases  in  Massachusetts 
that  would  probably  never  have  been  brought  in  New  Hampshire.  I 
think  the  temper  of  the  legislature  is  such,  that  there  is  a  good 
chance  that  the  bill  which  the  bar  association  committee  has  drafted 
and  is  advocating  will  pass,  in  which  case  the  essential  tort  cases 
will  still  be  litigated.  That  is,  the  tort  system  will  be  retained  for 
the  most  part. 

Judge  BowxES.  I  would  like  to  point  out  to  the  Senator — I  don't 
mean  to  interrupt,  Don, — but  as  far  as  the  Federal  court  is  con- 
cerned, no-fault,  even  complete  no-fault,  would  not  really  affect  the 
caseload  in  the  Federal  court  very  much.  I  don't  have  too  many  au- 
tomobile accident  cases  any  more.  I  have  the  civil  cases,  civil  rights 
cases,  contract  cases,  and  a  great  deal  of  strict  liability. 

Senator  Burdick.  Don't  you  get  any  cases  under  diversity  ? 

Judge  BowNES.  Oh,  yes,  but  not  very  many  automobile  accident 
cases  under  diversity,  a  surprisingly  small  number. 
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Senator  Burdick.  You  had  about  50  cases  last  year. 

Judge  BowxES.  Automobile  accident  cases?  One,  which  took  3 
weeks  to  try  last  fall,  was  really  what 

Mr.  Westpiial.  Forty-seven. 

Judge  BowxEs.  [continuing]  What  might  be  termed  as  a  automo- 
bile accident  case,  but  involved  a  case  against  General  Motors.  It  al- 
leged defective  motor  mounts  and  a  defective  gas  tank,  and  so  forth. 
So  I  wouldn't  consider  that  an  automobile  accident  case  in  the  strict 
sense  of  the  word. 

Senator  Burdick.  Contract  ? 

Judge  BowxEs.  Contract,  strict  liability  and  so  forth.  Negligent 
manufacturer.  You  name  it. 

Senator  Burdick.  Thank  you  very  much,  gentlemen. 

Senator  Cottox.  One  point.  Judge,  I  don't  think  you  mentioned, 
that  you  had  previously  mentioned  to  me.  and  that  is  the  new  bur- 
den of  opinion-writing  and  the  fact  if  you  remain  the  only  judge, 
that  you  of  necessity  would  need  another  law  clerk;  is  that  correct, 
sir?  " 

Judge  BowxES.  Allien  my  bailiff,  my  present  bailiff,  retires.  Sena- 
tor,— he  will  be  65  shortly — I  think  I  will  have  a  bailiff-law  clerk. 
Two  law  clerks. 

Senator  Cottox'.  I  would  like  to  say  to  the  committee  that  Judge 
Bownes  made  an  excellent  witness,  but  he  has  been  the  chief  obstacle 
for  our  getting  an  extra  judge,  because  both  of  his  predecessors  had 
grown  old  and  in  ill  health,  and  the  docket  was  mounting,  crowded, 
and  the  lawyers  were — I  was  at  that  time  practicing  law — were 
pressing  for  action.  Judge  Bownes  has  worked  night  and  day  and 
has  reduced  the  caseload,  but  I  told  him  I  could  qualify  as  an  expert 
witness  that  he  wasn't  going  to  get  any  more  efficient  as  he  got 
older.  I  don't  think  the  fact  he  has  done  such  an  excellent  job  should 
militate  against  provision  for  the  future.  Since  he  is  human,  like  the 
rest  of  us,  his  burdens  become  greater  as  he  grows  older. 

And  the  significant  fact  that  I  can't  resist  reiterating  and  reem- 
phasizing  is  the  fact  that  our  particular  State,  because  of  its  loca- 
tion, is  one  of  the  fastest  growing  States  in  population  in  Xew  Eng- 
land. The  population  is  increasing  so  rapidly  that  it  seems  to  me 
inconceivable  that  some  of  these  other  States  have  two  judges  now 
and  our  State,  advancing  in  population,  does  not. 

Do  you  have  anything  to  add  ? 

]Mr.  Brtaxt.  I  want  to  add  one  thing  you  briefly  adverted  to. 
"^^Tiere  you  have  only  one  judge,  if  the  judge  gets  tied  up  in  a  long 
case,  and  that  has  happened  from  time  to  time — a  case  may  take 
3  or  5  weeks — that  means  that  all  of  the  other  work  of  the  court,  as 
far  as  trials  go,  stops.  The  docket  is  delayed  considerably,  and  other 
cases  can't  get  tried  when  people  expect  them  to  be  tried,  and  so  forth. 
It  leads  to  a  very  difficult  situation. 

I  would  like  to  leave  these  documents  issued  by  New  Hampshire 
with  you.  Mr.  Chairman. 

Senator  Burdick.  They  will  be  received  for  the  file. 

Senator  Scott.  ^Mr.  Chairman,  could  I  ask  whether  New  Hamp- 
shire has  the  third  highest  rate  of  growth  in  the  country  ? 

Judge  BowxES.  I  think  that  is  correct.  Senator. 
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Senator  Cotton.  Senator  Hruska,  before  he  left,  asked  iis  to  file 
some  information  about  specific  districts.  In  order  to  comply,  so  that 
it  can  go  in  the  record,  I  want  to  leave  it  with  you  now. 

Senator  Burdick.  We  will  place  it  in  the  record  at  the  conclusion 
of  tliis  testimony,  Senator.  I  would  like  to  comment  on  your  praise 
of  Judge  Bownes;  we  knew  he  was  a  good  man  when  we  confirmed 
him. 

Senator  Cotton.  As  a  matter  of  fact,  may  I  say  that  Judge 
Bownes'  record  on  the  previous  court  was  such  that  when,  despite 
the  fact  that  he  is  a  Democrat,  which  I  lament 

Senator  Burdick.  That,  I  didn't  know. 

Senator  Cotton,  [continuing.]  That  when  my  colleague.  Senator 
ISIcIntyre,  recommended  him,  and  it  was  a  Democratic  administra- 
tion, and  we  found  we  had  a  Democrat,  I  completely,  unhesitat- 
ingly, was  in  support  of  him.  We  have  been  justified  in  that.  That  is 
why  I  don't  want  the  fact  that  he  has  been  such  a  tremendous 
worker  to  militate  against  his  request  for  adding  a  judge. 

Judge  Bownes.  It  has  been  an  honor  and  a  privilege  and  I  must 
confess,  inspiring,  to  sit  across  the  table  from  such  distinguished 
Senators.  I  thank  you  for  giving  me  the  privilege  of  appearing  be- 
fore you. 

Senator  Burdick.  Tliank  you  very  much.  Judge.  It  has  been  a 
pleasure  having  you  with  us. 

I  would  now  like  to  enter  the  materials  requested  by  Senator 
Hmska,  Administrative  Office  exhibits  1  and  2,  the  Committee  ex- 
hibits 1,  2,  and  3  in  this  record. 

New  Hampshire  Versus  Districts  Where  Additional  Judgeships  are 

Proposed 

1.  On  basis  of  total  raw  filings:  New  Hampshire  had  353  for  fiscal  year  1972 
•while  the  following  Districts  had  a  lower  rate  per  judge: 

District:  ^o. 

Alabama  (Southern) 320 

California  (Central) 334 

Indiana  (Northern) 335 

New  Jersey 320 

North  Carolina  CEastern) 294 

2.  On  the  basis  of  weighted  filings:  New  Hampshire  had  374  for  fiscal  year  1972 
while  the  following  Districts  had  a  lower  rate  per  judge: 

District:  ^o- 

Alabama  (Southern) 301 

California  (Eastern) 363 

California  (Central) - 340 

Indiana  (Northern) 320 

Indiana  (Southern) 332 

Kansas 333 

Louisiana  (Eastern) 302 

New  Jersey 322 

North  Carolina  (Eastern) 272 

Oklahoma  (Northern) 346 

Texas  (Eastern) 343 
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Committee  Exhibit  3 
New  Hampshire    , 


Year 


Judicial  Service  Given  and  Received  (continued) 


1968 


Name 


1969 
1970 

1971 
1972 


Caffrey..., 
Wyzanski. , 
V/oodbury . , 

Curtis 

McNichols, 
Langley. . .' 


Woodbury , 
Regan. . . . 


Bowr.es . . . 
Gignoux. . 
Caffrey... 
"Woodbury . 


Gignoux. 
Caffrey., 


Caffrey 

Bownes J  1st  Cir 


Given 


LaCW) 


Rec'd 


Mass. 
Mass. 
1st  Cir. 
Cal(C) 
Idaho 
Okla  .(E) 

1st  Cir. 
Mlss{E) 


Maine 
Mass. 
1st  Cir. 

Maine 
Mass. 

Mass. 


Days 


23 
21 
1 
26 
33 
29 

1 
19 

26 
1 
1 
2 

1 
7 

9 
1 
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Senator  Burdick.  Our  next  matter  will  be  the  requested  judgeship 
for  Pennsylvania  Middle.  I  believe  Judge  Sheridan  is  in  the  hearing 
room.  He  will  be  introduced  now  by  Senator  Scott. 

STATEMENT  OF  HON.  HUGH  SCOTT,  IT.  S.  SENATOR  FROM 

PENNSYLVANIA 

Senator  Scott.  Mr.  Chairman,  before  asking  these  distinguished 
judges  to  speak,  I  would  like  to  point  out  that  the  Pennsylvania 
Middle  District  is  unique  geographically.  It  includes  32  of  our  67 
counties,  and  covers  more  than  half  the  area  of  the  Commonwealth. 
The  court  sits  in  Harrisburg,  Lewisburg,  Scranton,  Wilkes-Barre, 
and  Williamsport. 

I  recall  some  years  ago,  when  there  was  considerable  controversy 
as  to  whether  to  make  the  third  judge  a  permanent  judge,  and  it 
was  opposed  for  awhile,  but  when  that  finally  happened — and  I  am 
relying  on  perhaps  faulty  memory  here — when  that  happened,  there 
was  never  any  criticism  or  any  contention  thereafter  that  there  was 
not  more  than  enough  work  to  keep  the  three  judges  fully  occupied. 
And  the  present  caseload  would  certainly  indicate,  it  seems  to  me, 
that  a  fourth  permanent  judgeship  should  be  provided  for.  If  this 
court  falls  back  to  three  judges,  it  then  clearly  is  going  to  be  sub- 
stantially overloaded. 

It  also  runs  contrary  to  what  we  have  been  doing  throughout  the 
United  States  in  meeting  the  increased  load  of  the  courts  by  virtue 
of  the  ever-expanding  nature  of  the  Federal  Government's  participa- 
tion in  the  affairs  of  its  citizens  and  of  its  other  political  entities. 

Mr.  Chairman,  I  very  much  appreciate  your  calling  this  special 
hearing  to  take  testimony  on  my  bill,  S.  253,  to  provide  an  addi- 
tional permanent  judgeship  in  the  ISIiddle  District  of  Pennsylvania. 
As  noted  in  my  introductory  remarks,  on  January  9,  1973,  which  I 
would  like  to  include  in  the  hearings  record,  there  is  a  great  need  to 
have  a  fourth  permanent  judge  in  that  district  to  handle  the  in- 
creased caseload. 

Present  law  prohibits  the  filling  of  the  existing  temporary  judge- 
ship if  a  vacancy  occurs.  No  new  judgeship  is  being  created.  My  bill 
simply  names  the  last  incumbent  judge  as  the  permanent  judge. 

We  are  pleased  to  welcome  this  morning  Chief  Judge  of  the  JNIiddle 
District,  Michael  H.  Sheridan  and  Judge  R.  Dixon  Herman  also  of 
the  middle  district.  We  hope  that  you  will  enlighten  us  as  to  the 
need  for  a  fourth  permanent  judge  in  your  district. 

Senator  Burdick.  Thank  you,  Senator.  I  will  at  this  time  place 
both  your  bill,  S.  253  and  your  introductory  remarks  in  this  record. 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

January  9,1973 

Mr.  Scott  of  Pennsylvania  (for  himself  and  Mr.  Schaveiker)  introduced  the 
following  bill ;  which  was  read  twice  and  referred  to  the  Committee  on  the 
Judiciary 


'  A  BILL 

To  provide  an  additional  permanent  judgeship  for  the  middle 

district  of  Pennsylvania. 

1  Be  it  enacted  by  the  Senate  and  House  of  Repr.esenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  the  existing  district  judgeship  for  the  middle  districfc 

4  of  Pennsylvania  created  under  section  2  (b)  of  the  Act  en- 

5  titled  "An  Act  to  pro\dde  for  the  appointment  of  additional 

6  district  judges  and  for  other  purposes",  approved  June  2, 

7  1970  (84  Stat.  294),  shall  be  a  permanent  judgeship,  and 

8  the  present  incumbent  of  that  judgeship  shallhenceforth  hold 

9  his  office  under  section  133  of  title  28,  United  States  Code. 

10  Section  2  (b)  of  that  Act  is  repealed. 

11  (b)  In  order  that  the  table  contained  in  section  133  of 
II 
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1  title  28,  United  States  Code,  will  reflect  the  change  made 

2  by  subsection   (a)   of  this  section,  that  table  is  amended  to 

3  read  as  follows  with  respect  to  the  middle  district  of  Penn- 

4  sylvania : 

"Districts  Judges 

******* 

Pennsylvania: 

******* 

Middle 4". 

Introductory  Remarks  of  Senator  Hugh  Scott,  January  9,  1973 
additional  permanent  judgeship  for  middle  district  of  pennsylvania 

Mr.  Scott  of  Pennsylvania.  Mr.  President,  in  the  spring  of  1970,  Congress 
enacted  a  bill  which  created  a  number  of  additional  judgeships.  With  respect 
to  Pennsylvania's  middle  district,  Congress  provided  for  one  more  judge,  but 
on  a  temporary  basis.  In  his  request  for  this  new  position,  Chief  Judge 
Michael  H.  Sheridan  noted  that  the  weighted  caseload  per  judgeship  in  the 
middle  district  was  the  higliest  in  the  entire  third  circuit.  He  said  that  the 
increase  in  land  condemnation  cases  for  recreation  projects  and  highways  and 
habeas  corpus  cases  more  than  justified  the  need  for  an  additional  judge.  The 
chief  judge  of  the  third  circuit,  William  H.  Hastie,  agreed  and  further  pointed 
out  that  another  judge  was  necessary  to  forestall  an  expected  backlog  of  cases. 

The  bill  I  am  introducing  today  will  make  permanent  the  temporary  judge- 
ship we  created  in  1970.  The  onslaught  of  cases  predicted  by  Judges  Sheridan 
and  Hastie  materialized.  By  the  summer  of  1971,  for  example,  there  were 
nearly  400  tracts  of  land  awaiting  trial  under  condemnation  proceedings.  Some 
of  the  cases  on  the  dockets  were  over  3  years  old.  It  is  obvious  at  this  point  in 
time  that  the  middle  district  needs  to  have  a  permanent  judge  rather  than  a 
temporary  one. 

Present  law  prohibits  the  filling  of  the  existing  temporary  judgeship  if  a 
vacancy  occurs.  My  bill  simply  names  the  incumbent  judge  as  the  permanent 
judge.  No  new  judgeship  is  being  created.  Testifying  in  support  of  this  effort 
several  years  ago  I  noted  that  Pennsylvania's  middle  district  was  quite  unique 
geographically,  since  it  included  32  counties  and  covered  more  than  half  the 
area  of  the  Commonwealth.  The  district  needs  at  least  four  judges,  on  a  per- 
manent basis,  and  I  hope  my  colleagues  will  agree. 


Senator  Burdick.  Judge  Sheridan  and  Judge  Herman,  welcome  to 
the  committee.  I  will  place  3'^our  prepared  statement  in  the  record, 
and  you  may  proceed  in  any  manner  you  wish,  Judge  Sheridan. 

Prepared  Statement  of  Chief  Judge  Michael  H.  Sheridan 

Mr.  Chairman  and  Members  of  the  committee,  my  name  is  Michael  H.  Sheri- 
dan. I  nm  Chief  Judge  of  the  United  States  District  Court  for  the  Middle  Dis- 
trict of  Pennsylvania.  I  have  been  a  member  of  the  court  since  September 
1961. 

I  greatly  appreciate  the  opportunity  which  this  Committee  has  afforded  me 
to  comment  on  the  conversion  of  a  temporary  judgeship  into  a  permanent 
judgeship  as  proposed  by  S.  253. 

At  present  the  authorization  for  the  Middle  District  of  Pennsylvania  is  three 
permanent  and  one  temporary  judgeships.  Senate  Bill  253  would  convert  the 
temporary  judgeship  into   a   permanent  judgeship.   The  temporary   judgeship 
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was  provided  for  by  legislation  passed  in  1970.  It  was  filled  by  the  appoint- 
ment of  the  Honorable  Malcolm  Muir  who  was  sworn  in  on  November  6,  1970. 
Our  experience  since  that  time  plus  the  likelihood  of  a  steadily  increasing 
caseload  convinces  me  that  this  district  requires  at  least  four  permanent 
judgeships. 

The  Middle  District  of  Pennsylvania  embraces  a  large  area  in  the  center  of 
the  state  extending  from  the  New  York  line  to  the  Maryland  line.  It  comprises 
32  counties  and  covers  more  than  half  of  the  area  of  Pennsylvania.  Exhibit  A 
shows  the  extent  of  this  area,  its  relationship  to  the  Eastern  and  Western  Dis- 
tricts of  Pennsylvania,  and  the  places  for  holding  court.  Court  is  held  in 
Scrauton,  Wilkes-Barre,  Harrisburg,  Williamsport  and  Lewisburg.  (Strouds- 
burg  is  not  a  place  for  holding  court.)  We  are  on  an  individual  calendar  in 
both  civil  and  criminal  cases  and  because  the  caseload  is  not  evenly  distrib- 
uted between  the  various  places  for  holding  court,  we  are  required  to  travel 
extensively  within  the  district.  Additionally,  we  are  now  operating  under  a 
Plan  for  Achieving  Prompt  Disposition  of  Criminal  Cases  in  accordance  with 
Federal  Rules  of  Criminal  Procedure  50(b).  As  a  result,  we  must  operate  on  a 
very  tight  schedule.  It  has  been  our  experience  that  the  constraints  imposed 
upon  the  movement  of  judges  by  the  geography  of  the  district  result  in  a  qual- 
itative variable  not  adequately  reflected  in  statistics. 

There  are  a  large  number  of  major  penal  institutions  in  the  Middle  District 
of  Pennsylvania.  State  institutions  are  located  at  Huntingdon  (Huntingdon 
County),  Dallas  (Luzerne  County),  Rockview  (Centre  County),  Camp  Hill 
(Cumberland  County),  Muncy — an  institution  for  women  (Lycoming  County), 
and  Waymart — hospital  for  criminally  insane  (Wayne  County).  There  are 
approximately  3,000  inmates  in  those  institutions,  more  than  one-half  of  the 
population  count  for  the  entire  State  (inmates  of  county  jails  are  not 
included).  There  are  approximately  1,800  inmates  at  the  United  States  Peni- 
tentiary at  Lewisburg  in  Union  County.  The  proliferation  of  prisoner  petitions 
is  common  knowledge.  There  is  every  indication  it  will  continue.  By  its  very 
nature  it  is  time-consuming.  Prisoner  litigation  frequently  requires  priority 
and  immediate  action,  and  as  such  it  can  be  disruptive.  Rarely  can  we  fund 
counsel  so  that  the  result  is  a  pro  se  proceeding,  the  substance  of  which  is  fre- 
quently difficult  to  ascertain.  Sometimes  several  procedural  steps  are  necessary 
just  to  structure  the  issues.  Moreover,  the  statistics  do  not  reflect  the  magni- 
tude of  prisoner  litigation.  It  has  been  our  recent  experience  that  the  bulk  of 
this  litigation  is  brought  by  federal  and  state  prisoners  under  various  remedial 
statutes  for  injunctive  and  declaratory  relief  and  for  damages,  rather  than 
under  habeas  corpus  statutes.  For  example,  the  records  in  the  Clerk's  office  for 
the  period  from  July  1,  1972,  through  January  31,  1973,  show  28  habeas  corpus 
petitions  were  filed  which  received  a  habeas  corpus  number.  In  the  same 
period  78  pro  se  petitions  were  filed  which  received  a  civil  action  number. 

We  anticipate  increased  litigation  as  a  result  of  the  June  1972  flood  brought 
by  Hurricane  Agnes.  Large  parts  of  the  district,  particularly  Wilkes-Barre, 
Harrisburg  and  Williamsport,  and  adjacent  areas,  were  devastated.  I  received 
the  following  information  by  telephone  from  the  Small  Business  Administra- 
tion Offices  in  Harrisburg  and  Wilkes-Barre. 

Wilkes-Barre — as  of  February  27,  1973,  loan  applications  approved : 
Homes— number  of  applications  27,560  ;  loans  $223,000,000.* 
Business— number  of  applications  2,176;  loans  $132,000,000.* 
Harrisburff — as  of  February  28.  1973.  loan  applications  approved  : 
Homes— number  of  applications  25,420 ;  loans  $55,000,000.* 
Business — number  of  applications  2,478  ;  loans  $32,000,000.* 
Williamsport — as  of  February  28,  1973,  loan  applications  approved : 
Homes — number  of  applications  18,414;  loans  $71,000,000.* 
Business — number  of  applications  1,828 ;  loans  $32,000,000.* 
SBA  loans  total  approximately  $615,000,000  to  date. 

Loan  applications  continue  to  be  filed  and  processed.  Without  question  con- 
siderable litigation  will  ensue.  It  is  the  opinion  of  the  Judges  of  this  court 
that  this  will  cause  an  extraordinarily  large  increase  in  our  caseload  in  the 
next  several  years,  in  addition  to  the  anticipated  normal  increases. 

Eminent  domain  cases  can  be  expected  to  constitute  a  substantial  part  of 
our  workload  for  the  foreseeable  future.  In  this  regard,  it  should  be  noted  that 
statistical  analyses  based  upon  pending  actions  are  misleading  since  any  given 


•  All  dollar  figures  are  In  round  numbers. 


604 

action  comprises  manifold  tracts.  According  to  figures  supplied  by  the  Land 
Division  of  the  Department  of  Justice,  condemnation  cases  in  the  district  aris- 
ing from  the  Raystown,  Tioga-Hammond  and  Tocks  Island  projects,  the  last  of 
which  is  one  of  the  largest  condemnations  ever  east  of  the  Mississippi  River, 
currently  involve  278  tracts,  and  it  is  estimated  that  an  additional  320  tracts 
are  to  be  condemned. 

The  state  capitol  is  located  in  Harrisburg,  and  the  result  is  an  unusually 
large  number  of  three-judge  courts  for  a  district  of  this  size.  In  addition  to 
the  obvious  effect  vphich  this  has  on  judicial  manpower,  the  cases  are  often 
involved,  e.g.,  the  reapportionment  of  legislative  districts,  and  they  frequently 
do  not  admit  of  easy  resolution. 

Finally,  the  statistical  profile  of  the  Middle  District  compiled  by  the  Admin- 
istrative Office  (Management  Statistics  for  United  States  Courts — 1972,  3-4), 
and  various  statistical  extrapolations  therefrom  are  premised  upon  a  four 
judge  district.  Exhibit  B  is  a  recomputation  prepared  by  the  Administrative 
Ofllce  of  the  1972  statistical  profile  of  the  Middle  District  on  the  basis  of  three 
judges.  In  the  more  than  two  years  that  we  have  had  four  active  judges,  it 
has  been  necessary  for  the  Judges  and  their  staffs  to  work  vmusually  long 
hours.  If  a  vacancy  were  to  occur  and  the  temporary  judgeship  were  lost,  the 
three  Judges  could  not  bear  the  burden  of  the  present  workload,  much  less  the 
anticipated  increases.  Indeed,  a  projection  of  the  figures  on  Exhibit  B  cur- 
rently would  require  a  fourth  permanent  judge.  It  is  submitted  that  it  is  erro- 
neous to  deny  an  additional  permanent  judgeship  on  the  basis  of  statistics 
which  assume  the  continued  existence  of  a  fourth  judge,  and  that  any  mean- 
ingful analysis  should  be  based  upon  three  permanent  judges  and  the  figures 
shown  on  Exhibit  B. 


PREPARED  STATEMENT 
EXHIBIT  "A" 


MIDDLE  DISTRICT  OF  PENNSYLVANIA 


II, 


GEOGRAPHY 


Area:   20,399  sq.  miles 
Principal  Federal  Enclaves; 
None 


Population:  2,425,829  ("70) 


•  tiUliaa&port 


.  Lewisburc 


•Jlarrlsbu 
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PREPARED  STATEMENT   EXHIBIT    "B" 


STATISTICAL  Pj-IOFILE 

OF  UNITED  STATES  DISTRICT  COURT  FOR 
PENNSYLVANIA 


DISTRICTS  NUMERICAL  STANDING 

•  AMONG  ALL  9»  U.S.  DISTRICTS 

•  AMONG, I  DISTRICTS  IN  CIRCUIT. 


KUDDLE 

f 

Thil  FY 
1972 

DISTRIC- 
3  Yri.  A^u 

r 

^'n  Ym.  Aeo 

CIRCUIT 
Tl.nFY     1    JYf^.A^o 

6  Yr:.  Ajo 

i 
1 

^       NUMrER  OF  H.in(.ESHirj 

3        ^ 

1 

1 

OlSTRrCT 
FILIMGS 

TOTAL  f  il  INr.S 

966 

K7 

• 

CHANCE 

PREVIOUS 
FISCAL  YEAR 

1.0 

THREE  YEARS 

AC) 

19.3 

v7 

SIX  YEARS 
AGO 

32.7 

"i> 

^ 

mn^ 

ACTIONS 
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STATEMENT  OE  HON.  MICHAEL  H.  SHERIDAN,  CHIEF  JUDGE  OE 
THE  MIDDLE  DISTRICT  OF  THE  STATE  OF  PENNSYLVANIA 
(SCRANTON) 

Judge  Sheridan.  I  would  like  to  enlarge  a  little  on  the  first  part 
of  my  prepared  statement. 

As  Senator  Scott  has  said,  we  have  a  very  large  district  in  the 
center  and  northeastern  part  of  Pennsylvania.  We  are  divided,  for 
all  practical  purposes,  into  three  divisions.  We  do  that  to  keep  down 
jury  costs.  We  have  the  upper  division,  which  is  Scranton,  Wilkes- 
Barre,  and  the  lower  division,  wliicli  is  Harrisburg,  where  Judge 
Herman  lives. 

We  have  the  central  district,  which  is  Williamsport,  and  sur- 
rounding areas. 

And  while  we  hold  court  in  five  places,  really  our  problem  is  not 
the  five,  it  is  three.  For  all  practical  purposes,  Williamsport  and 
Lewisburg  are  so  close  that  there  is  no  problem;  at  least,  I  don't 
think  there  is,  and  there  is  no  problem  of  transportation  between 
Scranton  and  Wilkcs-Barre.  But  we  do  have  these  three  places  that 
are  widely  separated  and  it  makes  a  difference.  If  we  were  all  in  one 
place,  I  think  we  would  probablj^  be  able  to  handle  more  cases. 

Also,  I  think,  in  the  beginning  of  January,  all  districts  went 
under  a  new  plan,  called  the  plan  for  achieving  prompt  disposition 
of  criminal  cases,  in  accordance  with  Federal  Rules  of  Criminal 
Procedure  50(b).  This  is  going  to  be  a  real  job.  We  have  to  arraign 
people,  if  they  are  in  custody,  within  20  days,  and  if  not  in  custody, 
within  30  days  after  they  are  bonded  and  so  forth,  and  trials  have  to 
be  held  within  a  certain  time  and  sentences  have  to  be  imposed  within 
a  certain  time. 

We  are  on  an  individual  calendar  and  this  will  create  a  problem 
for  us  but  I  think  we  can  live  with  it. 

In  my  statement,  I  mentioned  the  large  number  of  penal  institu- 
tions in  Pennsylvania.  We  do  have  over  half  of  the  inmates  of 
Pennsylvania  in  our  district.  I  am  not  including  those  in  county 
jails.  I  don't  have  the  figures  on  those.  In  addition,  we  have  1,800  at 
Lewisburg,  so  we  have  about  5,800  inmates  within  our  district, 
which  is  just  about  the  total  inmate  population  of  the  State  institu- 
tions in  Pennsylvania. 

And,  of  course,  these  prisoner  petitions  are  troublesome.  They  are 
time  consuming,  but  they  must  be  given  priority.  And,  I  want  to 
point  out  that,  while  some  figures  might  show  a  certain  number  of 
habeas  corpus  petitions,  as  I  say  in  my  statement,  it  has  been  our  re- 
cent experience  that  pro  se  petitions  are  being  filed  under  other  acts — 
the  Civil  Rights  Act  and  the  Federal  Question  Act — for  injunctive 
and  declaratory  relief  and  damages. 

Within  the  last  7  months,  we  find  they  are  running  about  3-to-l 
over  habeas  corpus  petitions. 

I  think  the  most  ominous  sign,  as  far  as  I  can  see,  is  the  result  of 
the  flood  up  there.  This  is  a  real  disaster,  and  I  quickly  added  the 
number  of  loans  that  have  been  granted  to  date  by  the  Small  Busi- 
ness Administration,  and  thoy  come  to  about  77,000  loans.  Just  think 
of  it.  Seventy-seven  thousand  loans  made. 
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Senator  Scott.  If  I  could  interrupt,  I  think  it  has  been  noted  that 
this  is  the  worst  natural  disaster  in  the  history  of  the  Union. 

Judge  SiiERiDAx.  That  is  right. 

Senator  Biirdick.  I  might  say  I  have  another  hat.  I  am  chairman 
of  the  Disaster  Subcom.mittee  of  Public  Works  and  I  intend  to  visit 
your  State  very  soon. 

Judge  SHERroAN.  Fine.  Glad  to  have  you.  Hope  to  be  able  to  see 
you  when  you  get  there. 

But  they  are  still  processing  these  loans.  So  far,  the  figures  they 
have  given  me,  in  round  numbers,  are  in  excess  of  $615  million. 

Senator  Burdick.  Why,  will  that  generate  litigation  ? 

Judge  SiiERTOAN.  Even  before  the  flood,  we  had  litigation  involv- 
ing small  business  loans.  I  have  one  now,  one  of  my  law  clerks  has 
been  wrestling  with  for  about  3  weeks,  and  he  still  doesn't  see  the 
light  of  day.  Priority  of  liens,  that  kind  of  thing,  whether  some 
bank  lien  is  ahead  of  the  government.  They  can  be  troublesome. 

And  I  can  only  give  you  my  view,  what  I  think.  I  can't  believe  we 
won't  have  litigation  arising  out  of  these  loans.  And,  as  I  said,  it  is 
a  most  ominous  sign. 

Our  eminent  domain  cases,  we  think,  will  be  on  the  rise  for 
awhile.  We  have  several  large  tracts.  I  guess  you  are  familiar  with 
them.  The  famous  Tocks  Island  project  in  the  eastern  part  of  our 
district.  The  Government  is  damming  the  Delaware  from  Strouds- 
burg  to  Port  Jarvis,  a  distance  of  50  miles,  and  it  is  a  combination 
of  power  project  as  well  as  recreational  project. 

And  in  a  telephone  conversation  with  somebody  from  the  lands  di- 
vision last  week,  he  told  me  that  there  are  more  tracts  to  be  con- 
demned than  have  already  been  condemned.  They,  of  course,  give  us 
a  lot  of  trouble  because  the  actions  don't  tell  the  truth.  By  that,  I 
mean,  one  action  can  have  any  number  of  tracts  and  require  many 
more  trials  than  another  kind  of  civil  action. 

Finally,  I  want  to  say  this :  that  we  have  had  about  2  years'  expe- 
rience with  four  judges.  Judge  Muir.  who  was  appointed  to  fill  the 
temporary  judgeship  created  in  1970,  has  been  with  us  since  Novem- 
ber of  1970.  I  can  only  tell  you,  if  he  hadn't  been  with  us  the  last  3 
years,  the  three  of  us  couldn't  have  handled  the  load  in  the  district. 

Senator  Scott.  He  is  a  former  president  of  the  State  bar  associa- 
tion. 

Judge  Sheridan.  We  just  couldn't  have  done  it.  We  are  all  work- 
ing long  hours.  We  are  not  objecting  but  it  couldn't  have  been  done. 

And  so  here  we  are.  As  Senator  Scott  has  mentioned,  if  we  were 
to  lose  a  judge,  something  happened  to  one  of  us,  it  would  not  create 
a  vacancy.  It  is  true  that  I  think  the  earliest  vacancy  that  can  occur, 
assuming  we  all  sta}-  in  good  health  and  none  passes  on,  will  be  in 
1977,  when  I  become  65. 

Senator  Bukdick.  You  are  in  good  shape  as  far  as  three  judges 
are  concerned  until  1976? 

Senator  Scott.  Four  judges. 

Judge  Sheridan.  Four.  We  have  three  permanent  and  one  tempo- 
rary. And  I  think  we  are  all  right  if  we  all  stay  healthy. 

Senator  Burdick.  There  won't  be  any  retirements,  voluntarily,  be- 
fore that  period  ? 
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Judge  Sheridan.  I  would  not  think  so.  So  it  is  a  matter  of  health. 
But  it  is  a  high  risk  to  take,  I  think.  And  I  want  to  emphasize  that  our 
experience  in  the  last  2  years,  since  Judge  Muir  came  on  the  bench,  I 
think,  convinces  me  we  could  not  get  along  with  less  than  four 
judges. 

That  concludes  my  remarks.  I  will  be  pleased  to  answer  any  ques- 
tions. 

Senator  Burdick.  Judge  Herman,  do  you  have  anything  to  add? 

STATEMENT  OF  HON.  R.  DIXON  HERMAN,  JUDGE  OF  THE  MIDDLE 
DISTRICT  OF  THE  STATE  OF  PENNSYLVANIA 

Judge  Herman.  Just  very  briefly. 

I  want  to  thank  you,  Mr.  Chairman,  and  the  rest  of  the  commit- 
tee, for  giving  me  an  opportunity  to  be  here.  I  am  going  to  second 
all  of  Judge  Sheridan's  remarks  and  his  written  statement  as  well. 

I  wanted  to  add,  just  in  answer  to  Senator  Burdick's  question  of 
tlie  Small  Business  Administration.  The  United  States  Attorney, 
who  is  in  close  contact  with  the  FBI,  tells  me  that  he  feels  there  are 
a  great  number  of  fraud  cases  which  will  result  from  it.  I  have  had 
one  already,  where  an  applicant  got  $5,000  and  he  didn't  own  any 
real  estate  at  all  and  certainly  had  none  in  the  flood  district,  and  got 
the  $5,000  and  spent  it.  Then  it  was  discovered  that  the  deed  that  he 
submitted  was  not  for  the  property  involved  and  that  it  wasn't  his 
in  any  event.  "We  can  look  forward 

Senator  Burdick.  Doesn't  the  Administration  check  titles  when 
they  give  a  loan  ? 

Judge  Herman.  This  defendant  told  me  when  he  applied,  he  was 
asked,  where  is  your  deed,  and  he  said,  it  is  at  home.  I  will  go  get  it. 
And  they  said,  okay,  and  the  next  day  he  brought  a  deed  in,  and  it 
was  his  uncle's,  for  a  tract  not  in  the  flood  area.  It  doesn't  amount 
to  much,  but  I  am  just  pointing  out  that  we  can  expect  a  lot  of  that. 

Another  thing  I  wanted  to  point  out  is  that  in  connection  with 
these  numbers  of  prisoner  petitions,  you  can't  consider  the  number 
that  you  have  down  in  the  record  truly  representative,  because  in 
many  cases — I  have  one  right  now — one  prisoner  has  filed  five  peti- 
tions in  5  days  to  the  same  number.  I  have  a  law  clerk  that  is  study- 
ing these.  Most  of  them  are  pro  se,  and  you  can't  understand  ini- 
tially  

Senator  Burdick.  And  most  of  them  are  frivolous. 

Judge  Herman.  Most  of  them  are  frivolous,  no  question  about  it. 
But  tliat  is  the  kind  of  tiling  we  get. 

I  want  to  say,  from  personal  experience,  Senator  Burdick,  that 
I  was  down  here  about  3  years  ago  when  this  committee  approved  my 
confirmation  and  I  went  on  this  Bench.  Prior  to  that  time,  I  had 
been  on  the  Common  Pleas  of  Dauphin  County  for  12  years.  That 
was  considered  the  busiest  court  in  the  Commonwealth  at  that  time. 
In  addition  to  the  normal  jurisdiction,  the  county  court  had,  by  vir- 
tue of  its  location  in  Harrisburg,  been  denominated  by  statute  as  the 
Commonwealth  Court,  which  meant  that  we  had  all  of  the  appeals 
from  tlie  administrative  agencies,  including  tax  appeals  from  all 
corporations  that  did  business  in  Pennsvlvania. 
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Senator  Scott.  Judge  Herman  presided  in  the  Berrigan  conspir- 
acy cases  and  received  the  highest  kind  of  commendation  throughout 
the  State  from  all  kinds  of  peoj^le  for  his  patience  and  fairness.  I 
believe  that  case  took  you  out  of  action  as  regards  any  other  court 
matters  for  a  considerable  length  of  time.  How  long  was  that  ? 

Judge  HJERMAN.  I  was  involved  with  the  so-called  Harrisburg 
Seven  trial  for  over  3  months.  I  had  about  two  and  a  half  months  of 
solid  trial.  We  started  after  the  first  of  the  year  and  hoped  to  finish 
by  Easter,  and  we  didn't.  The  jury  even  elected  to  continue  to  ^^it  on 
Easter  Sunday.  I  gave  them  their  choice  and  they  wanted  to  sit.  So 
we  sat  on  Easter  Sunday. 

That  case  was  a  very,  very  long  one,  of  course,  but  my  secretary 
tells  me  that  last  year  I  was  on  the  Bench  222  days  in  court.  Now,  I 
couldn't  have  been  on  full  days,  222,  or  I  would  never  have  gotten 
anything  accomplished  in  the  way  of  opinions  or  memorandums  or 
keeping  up  with  the  law. 

I  do  feel  sincerely  that  with  only  three  judges  this  court  would 
fall  way  behind.  I  find,  as  does  Judge  Sheridan,  that  we  all  work 
long  hours.  My  wife  says  I  work  every  night.  That  is  not  true,  but  I 
do  take  work  home  every  day. 

Senator  Scott.  Isn't  it  true,  too,  that  no  matter  how  the  Judicial 
Conference  may  have  felt,  the  view  of  the  Bar  in  this  district  is 
overwhelmingly  of  the  opinion,  as  far  as  you  could  ascertain  it,  that 
a  three-judge  court  would  be  overloaded?  Stated  the  other  way,  that 
four  judges  are  essential  ? 
Judge  Herman.  Yes. 

Senator  Scott.  And  I  think  the  statistical  profile  ought  to  be  re- 
drawn, as  Judge  Sheridan's  exhibit  "B"  shows  here — recomputed 
to  show  what  would  be  the  caseload  once  the  time  comes  when  we 
lose  one  of  the  four  judges  and  then  it  becomes  intolerable. 

Judge  Herman.  Another  thing  I  might  add,  Senator,  if  I  may; 
because  we  are  in  Harrisburg  as  well  as  these  other  cities,  we  get  a 
great  number  of  equity  cases  involving  the  Commonwealth  of  Penn- 
sylvania. Last  night,  at  5  o'clock,  I  adjourned  on  a  condemnation 
case  and  went  to  my  chambers  and  found  two  lawyers  waiting  there 
with  an  equity  suit  against  the  Governor  of  the  Commonwealth,  the 
head  of  the  State  police,  the  Attorney  General,  and  a  number  of 
other  people.  I  have  to  drop  everything  to  determine  whether  or  not 
I  have  jurisdiction  and  whether  or  not  a  temporary  restraining 
order  should  be  granted. 

I  have  to  hold  a  hearing  in  the  midst  of  the  condemnation  thing, 
so  I  set  it  for  Friday  afternoon  and  Saturday  morning,  to  be  able  to 
get  it  done. 

That  is  not  unusual.  We  get  that  all  of  the  time. 
Senator  Burdick.  Judge,  to  be  completely  fair,  on  the  other  hand, 
you  get  some  pretty  easy  cases,  too  ? 

Judge  Herman.  Yes,  you  do.  I  was  surprised  by  the  number  of 
settlements  the  office  tells  me  we  have. 

Senator  Burdick.  What  does  the  survey  show  ? 
Mr.  Westphal.  Ninety-one  percent. 
Judge  Herman.  They  just  told  us  86. 
Judge  Sheridan.  We  will  take  yours. 
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Judge  Herman.  I  am  surprised  at  that. 

Senator  Burdick.  Gentlemen,  I  believe  tliere  is  some  relief  in 
sight.  As  I  stated  earlier  this  morning,  we  are  going  to  abolish  the 
three- judge  courts.  Do  you  have  much  of  that  business  in  your  dis- 
trict ? 

Judge  Sheridan.  Yes,  we  have  quite  a  few  three- judge  cases. 

Senator  Burdick.  Either  one  of  you  can  answer. 

Judge  Sheridan.  It  is  a  problem;  you  will  still  get  the  litigation, 
I  would  think.  It  will  just  be  before  us  as  single  district  judges. 

Senator  Burdick.  You  wouldn't  be  tying  up  two  district  judges 
and  one  circuit  court  judge,  and  you  wouldn't  have  the  question  of 
travel  and  arrangements.  They  tell  me  it  is  just  about  as  hard  to  get 
three  judges  together  as  three  senators.  So  that  will  save  some  time 
and  eflort  for  you. 

Judge  Sheridan.  Yes. 

Senator  Burdick.  The  testimony  we  have  had  to  date  indicates 
that  many  judges  make  good  use  of  their  magistrates  in  the  process- 
ing of  prisoner  petitions.  What  is  the  experience  you  have  had  ? 

Judge  Sheridan.  Here  is  what  we  have :  In  the  first  place,  we 
have  four  magistrates.  Two  of  them  just  do  the  routine  bail  hearings 
and  that  kind  of  thing. 

Senator  Burdick.  The  old  Commissioner  work  ? 

Judge  Sheridan.  Yes.  they  get  only  a  small  amount  of  money. 
For  the  past  2  years  we  have  had  one  part-time  magistrate  with  a 
full  range  of  duties.  His  position  becomes  full  time  on  the  first  of 
July. 

He  has  been  a  big  help  to  us.  We  are  unique — I  think  we  are — be- 
cause of  the  unusually  large  number  of  social  security  cases  that  w^e 
get  in  our  district.  In  the  upper  end  of  it,  in  the  mining  regions. 
They  are  time  consuming.  We  are  required  under  the  law  to  go  over 
the  record  to  determine  if  there  is  substantial  evidence  to  justify  the 
decision  of  the  Secretary  of  Health,  Education,  and  Welfare. 

We  have  had  many  of  those.  There  are  many  of  them  up  in  our 
district.  Our  magistrate  tells  me  that  last  year  he  handled  34  of 
them.  In  looking  over  the  report  of  the  Administrative  Office,  that  is 
10  percent  of  the  entire  Nation's  workload  in  that  area.  It  also  is 
more  than  50  percent  of  the  social  security  cases  handled  by  all  of 
the  part-time  magistrates  in  the  country. 

We  are  on  a  rotating  basis  on  prisoner  petitions  in  our  district.  As 
they  come  in  they  are  rotated  among  the  four  judges.  Last  IMarch,  I 
think  it  was,  we  made  our  magistrate  No.  5.  He  has  been  given,  as  a 
part-time  magistrate,  one-fifth  of  all  of  the  prisoner  petitions  filed 
in  our  district,  for  screening,  and  has  still  been  doing  all  of  the  so- 
cial security  work. 

•  When  he  becomes  full  time,  he  is  going  to  get  more  prisoner  peti- 
tions. How  many,  I  don't  know. 

'  FsvtCitm  PrrDTCK.  The  testimony  to  date  indicates  that  98  percent 
of  the  prisoner  petitions  are  without  merit  or  frivolous.  Does  it  run 
that  high  with  you  ? 

Judge  Sheridan.  It  may  be,  in  the  end,  that  they  are  without 
merit,  Init  they  are  not  without  trouble. 

Senator  Burdick.  I  understand  that.  That  is  why  the  screening 
process  can  get — ^you  agree  ? 
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Judge  Herman.  I  agree.  Most  of  them  are  frivolous. 

Senator  Burdick.  We  understand  how  it  happens.  Lewisburg  has 
a  hiw  library,  the  prisoners  have  the  time,  and  the  papers  can  be 
drawn  pro  se. 

Judge  Sheridan.  And  that  is  true  of  the  other  institutions  in  the 
State,  as  well.  When  we  have  a  State  prisoner  petition  it  frequently 
causes  more  trouble,  because  we  have  to  go  to  the  State  record. 

Senator  Burdick.  You  don't  have  a  full-time  magistrate  now? 

Judge  Sheridan.  No,  we  do  not.  We  will  have  one,  starting  the 
first  of  July.  We  won't  have  any  part  time  then.  His  position  be- 
comes full  time. 

Mr.  Westphal.  Where  will  he  be  located  ? 

Judge  Sheridan.  Wilkes-Barre. 

Senator  Burdick.  So  that  will  relieve  some  of  the  burden  created 
by  prisoner  petitions.  What  about  pretrial  ? 

Judge  Sheridan.  We  haven't  been  using  him  for  pretrials.  We 
like  to  pretry  our  ow^n  cases.  I  do,  and  I  think  Judge  Herman  does. 

Senator  Burdick.  What  about  the  status  pretrial?  Do  you  agree 
on  some  time  limit  for  discovery  and  motions  and  so  forth  ? 

Judge  Sheridan.  I  have  been  doing  all  of  that.  I  think  all  of  our 
judges  have.  I  think  it  is  more  effective.  I  think  our  settlement  rate 
of  91  percent  proves  that. 

Senator  Burdick.  I  hope  we  didn't  oversell  the  IMagistrates  Act  to 
the  Congress. 

Judge  Sheridan.  I  don't  think  so.  We  may  use  them  for  that,  too. 
After  all,  he  has  only  been  part  time  until  now,  and  w^e  haven't  con- 
ferred yet  and  decided  just  how  much  we  will  give  him.  He  told  me 
that  we  are  getting  about  two  social  security  cases  a  month  now. 
They  are  time  consuming.  Sometimes  the  records  are  rather  volumi- 
nous. We  go  over  all  the  evidence  to  see  if  it  is  substantial  evidence. 
Then  we  write  up  a  memorandum. 

Senator  BuTtDiCK.  You  use  your  clerks  now  to  do  that  ? 

Judge  Sheridan.  Not  since  we  have  a  part-time  magistrate,  we 
don't.  We  did  until  we  got  one. 

Judge  Herman.  Senator,  I  don't  see  how  it  would  help  me  in 
pretrials  because  of  the  distance  from  Harrisburg,  where  my  pretrials 
would  normally  be  held,  and  Wilkes-Barre  where  he  is  sitting.  It  is 
about  105  miles.  I  think  for  him  to  travel  back  and  forth  to  Harris- 
burg to  pretry  might  not  be  beneficial.  I  would  prefer  to  do  the 
pretrials  myself. 

Senator  Burdick.  The  principal  use  you  make  of  the  magistrate, 
tlien  is  for  the  screening  process  for  prisoner  petitions  ? 

Judge  Sheridan.  And  social  security.  I  don't  know  whether  he 
would  have  time  for  anything  else. 

Senator  Burdick.  Maybe  you  need  another  magistrate. 

Judge  Sheridan.  Maybe, 

Senator  Burdick.  Now,  we  are  going  to  get  down  to  the  statistical 
matters  we  talked  about. 

According  to  exhibit  B  attached  to  your  statement — the  caseload 
per  judge,  computed  for  only  three  judges — your  total  filings  per 
judge  would  only  be  323,  which  is  40  cases  below  the  national  aver- 
age. Even  the  projections  made  by  the  Administrative  Ofnce  for 
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1976  are  below  400  cases  per  judge,  which  was  the  standard  used  by 
the  Judicial  Conference. 

Wouldn't  this  fact  justify  the  conference  in  refusing  to  recom- 
mend that  the  temporary  judgeship  be  made  permanent  at  this 
time? 

Judge  Sheridan.  I  am  not  sure  of  one  thing  here.  Would  not  the- 
323  per  judge  projected  to  1976  bring  us  over  400  ? 

Senator  Burdick.  Even  the  projections  were  below  400. 

Judge  Sheridan.  323. 

Senator  Burdick.  That  is  right. 

Mr.  Westphal.  I  think  the  Judge's  point  is  that  the  projections 
are  based  on  having  four  judges,  and  if  you  assume  they  didn't  have 
four  judges,  but  had  three,  and  then  projected  that  figure,  then  it 
might  get  it  over  400.  But  we  can  determine  that  very  quickly. 

They  project  about  1,120  cases  for  1976,  which,  divided  by  three, 
would  be  less  than  400  per  judge,  on  a  three-judge  projection. 

Judge  Sheridan.  It  is  very  close  and  I  want  to  say  this,  in  fair- 
ness to  the  committee;  as  far  as  I  know,  it  did  not  have  any  infor- 
mation on  this  flood,  or  the  litigation  that  might  flow  from  this.  I 
know  it  never  occurred  to  me  that  we  might  have  this  and  I  didn't 
furnish  it. 

Senator  Burdick.  Of  course,  just  like  the  condemnation  cases, 
those  things  come  and  those  things  go.  Once  they  are  over  with,  you 
are  out  of  business  until  another  big  development.  We  had  the  same 
thing  on  the  Missouri  River. 

Judge  Sheridan.  The  way  I  look  at  the  flood,  the  cases  are  over 
and  above  natural  increases  that  we  expect,  and  I  think  the  commit- 
tee projected  a  caseload  for  1976. 

Senator  Burdick.  The  Judicial  Conference  didn't  sit  on  this  mat- 
ter, did  they  ? 

Judge  Sheridan.  They  did,  and  they  did  not  recommend. 

Senator  Scott.  Could  I  raise  another  point?  These  coalmine  cases, 
that  is  black  lung  and  pneumosilicosis  ...  I  think  you  would  expect 
a  considerable  increase  in  those  cases,  because  that  program  is  just 
getting  started. 

Judge  Sheridan.  I  understand  that  prior  to  that  legislation  there 
were  large  numbers  of  those  cases  pending.  That  is,  social  security 
cases,  but  after  legislation  was  enacted,  I  think  they  were  all  re- 
manded for  consideration.  I  don't  know  what  the  outcome  will  be. 

You  are  right;  it  is  just  starting. 

Senator  Scott.  You  would  reasonably  anticipate  a  considerable  in- 
crease in  the  black  lung  cases  ? 

Judge  Sheridan.  I  would  think  so. 

Senator  Burdick.  How  many  black  lung  cases  do  you  have  pend- 
ing now  ? 

Judge  Sheridan.  I  don't  think  we  have  any.  When  the  legislation 
was  passed  ...  I  think  my  magistrate  told  mo  this  ...  I  can't  re- 
member, but  somebody  did  .  .  .  they  were  all  sent  back  to  the  Secre- 
tary, tlie  ones  that  wo  had.  I  want  to  be  correct  in  this.  I  would  be 
glad  to  write  and  tell  you.  I  am  not  sure. 

_  Senator  Burdick.  We  are  trying  to  use  yardsticks  just  like  the  Ju- 
dicial Conference  did.  We  are  going  to  use  more  than  they  did.  They 


613 

used  filings;  we  are  using  more  indicators  in  addition  to  filings.  It 
does  concern  this  committee  that  you  made  an  application  to  the  Ju- 
dicial Conference  and  that  they  turned  it  down. 

Judge  Sheridan.  Well,  I  think  they  were  interested  in  New  Jer- 
sey. They  recommended  New  Jersey,  and  ours  was  there  with  New 
Jersey.  I  don't  know  if  it  had  any  effect  or  not. 

Senator  Burdick.  Of  course,  you  are  aware  of  the  policy  of  the 
Judicial  Conference  about  true  emergency  situations  and  additional 
judges  in  quadrennial  surveys?  Wouldn't  this  give  you  people  a  pro- 
tection against  some  unexpected  death  or  the  realization  of  your 
fears  about  increased  litigation  in  other  areas  ? 

Judge  Sheridan.  I  wonder  about  the  lead  time  in  that.  Suppose  it 
happened  when  Congress  was  out  of  session,  the  bill  would  have  to 
be  introduced. 

Senator  Scott.  It  took  us  10  years  to  restore  a  situation  once,  or 
nearly  10  years.  That  is  when  we  had  Judge  Watson  and  Judge 
Johnson. 

Senator  Burdick.  I  believe  the  staff'  has  several  technical  ques- 
tions ? 

Mr.  Westphal.  I  have  a  few,  Mr.  Chairman. 

I  take  it  the  heaviest  amount  of  trial  work  is  at  Harrisburg  ?  Ac- 
cording to  the  statistics  for  1971,  there  were  49  trials  held  at  Harris- 
burg in  118  trial  days.  In  1972,  there  were  48  trials  at  Harrisburg  irt 
155  trial  days.  So  most  of  your  trial  work  is  accomplished  at 
Harrisburg  ? 

Judge  Sheridan.  If  that  is  what  the  figures  show,  of  course,  that 
is  right.  I  think  this  year  it  won't  be  like  that.  I  know  we  have  had 
two  judges  busy  in  Scranton  in  1973. 

Mr.  Westphal.  Where  are  your  four  judges  resident? 

Judge  Sheridan.  Judge  Herman  lives  in  Harrisburg;  Judge  Muir 
lives  right  outside  of  Williamsport,  in  the  Central  Division;  and 
Judge  Nealon  lives  in  Scranton.  I  live  in  Wilkes-Barre. 

Mr.  Westphal.  I  think  you  said  earlier  in  your  testimony  that 
part  of  your  problem  is  that  your  judges  are  scattered  around.  It 
would  be  easier  to  work  more  efficiently  if  all  of  them  were  resident 
in  the  same  area,  wouldn't  it? 

Judge  Sheridan.  That  is  right. 

Mr.  Westphal.  Part  of  that  problem  can  be  solved  by  a  little 
self-help.  Under  the  statute,  the  judges  of  the  district  court  have  the 
power  to  pretermit  terms  of  court  in  statutorily  designated  locations 
which  do  not  have  sufficient  caseloads  to  warrant  the  time  and  ex- 
pense involved  in  conducting  split  terms  of  court  there.  Have  you 
given  any  thought  to  the  logistics  of  pretermitting  some  of  your 
terms  of  court,  even  though  they  are  specified  by  statute?  That 
would  effect  some  economy  of  travel  time,  wouldn't  it  ? 

Judge  Sheridan.  Well,  I  intended  in  that  statement,  and  in  my 
opening  remarks,  to  make  it  clear  that  in  talking  about  places  for 
holding  court,  I  was  only  referring  really  to  three  areas.  For  all 
practical  purposes  Wilkes-Barre  and  Scranton  are  one.  That  doesn't 
give  us  any  problem.  Williamsport  and  Lewisburg  are  second,  and 
Harrisburg  third.  We  couldn't  pretermit  any  one  of  those.  It 
wouldn't  be  fair  to  the  witnesses,  litigants  and  lawyers. 
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ilr.  Westphal.  In  1971  at  Williamsport,  six  trials  were  held,  con- 
suming 10  trial  days,  and  in  1972,  one  trial  was  held,  consuming  less 
than  a  third  of  a  day. 

How  far  are  Williamsport  and  Lewisburg  apart  ? 

Judge  Sheridan.  About  15  miles.  I  am  not  sure,  but  I  think  it  is 
about  that. 

Mr.  Westphal.  On  the  other  hand,  at  Lewisburg,  in  1971,  some  15 
trials  were  held  in  48  days,  and  in  1972,  21  trials  were  held  in  39 
days. 

Judge  Sheridan.  There  is  no  staff  at  Lewisburg, 

I\Ir.  Westphal.  This  is  all  prisoner  matters,  basically  prisoner 
matters? 

Judge  Herman.  No.  I  had  two  civil  trials  in  Lewisburg  that  took 
quite  some  time.  I  think  in  1972.  One  airplane  accident  case,  another 
a  multiple  death  automobile  accident  case  that  took  at  least  a  week, 
I  know,  maybe  longer,  in  Lewisburg. 

]Mr.  Westphal.  In  any  event,  this  power  exists  under  the  statute. 
In  some  of  the  other  districts  that  the  committee  has  examined,  we 
have  found  situations  where  there  was  a  four- judge  Bench,  and  they 
pretermitted  terms  of  court  at  places  which  were  90  and  120  miles 
away  from  one  another.  They  found  that  the  economy,  principally 
of  time  and  effort,  has  allowed  that  particular  district  to  keep  up 
with  its  caseload,  which  is  much,  much  heavier  than  what  we  have 
in  the  middle  district  of  Pennsylvania. 

Have  3'ou  given  any  thought  to  this  power  that  you  have  under 
the  existing  statute  to  pretermit  terms  ? 

Judge  Sheridan.  I  haven't.  But  I  want  to  emphasize  this.  We 
could  not  pretermit  Lewisburg.  There  is  no  problem  with  travel  to 
Williamsport  or  Lewisburg.  Let's  suppose  I  have  a  case  there.  It 
wouldn't  make  any  difference  where  I  go  in  time  or  economy.  The 
penitentiary  is  about  3  miles  from  the  court  house  in  Lewisburg.  We 
need  a  court  house  at  Lewisburg,  no  matter  how  many  cases  we  have 
there. 

So  many  times,  when  we  have  had  matters  at  Lewisburg,  at  least 
it  has  been  my  experience,  that  the  officials  will  bring  two  or  three 
inmates  and  then  we  will  adjourn  court  for  a  few  minutes,  until 
they  go  back  to  the  prison  and  bring  two  or  three  more.  We  have  se- 
curity problems. 

]Mr.  Westphal.  I  can  see  that,  and  statistically,  between  Williams- 
port and  Lewisburg.  Lewisburg  seems  to  have  by  far  the  greater 
volume  of  business  than  Williamsport  does.  If,  as  your  statement  in- 
dicates, you  have  this  problem  of  effectively  utilizing  time,  because 
you  have  demands  made  on  it  by  travel  and  so  forth,  perhaps  this 
povv'er  to  arrange  your  own  affairs  that  you  are  given  under  the  stat- 
ute may  be  a  partial  solution. 

Judge  Sheridan.  If  Williamsport  were  to  be  eliminated,  it 
wouldn't  make  any  difference.  We  would  still  have  to  go  to  Lewis- 
burg. It  is  about  the  same  distance. 

jMr.  Westphal.  During  the  period  of  time  since  you  have  had  this 
fourth  temporary  judgeship,  since  1971,  3^011  accepted  an  assignment 
of  41  davs  in  New  Jcrsev.  I  don't  know  whether  it  was  one  assign- 
ment  or  several  assignments.  A^^iat  was  the  occasion  for  that  assign- 
ment ? 
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Judge  SiiERiDAX.  Judge  Hastie  called  me  and  said  they  were  des- 
parate  in  New  Jersey.  This  is  my  recollection.  There  were  several 
large-scale,  grand  jury  investigations  in  New  Jersey,  and  he  asked 
me  if  I  wouldn't  go  down  to  Newark  and  help  out.  They  assigned 
me  cases  not  connected  with  the  investigation.  I  tried  nothing  but 
criminal  cases  there,  to  help  them  out  in  New  Jersey,  and  I  think 
they  still  have  judges  coming  in  to  try  to  help  them. 

Incidentally,  I  tliink  that  is  the  last  time  I  have  been  anywhere. 

Mr.  Westphal.  In  1971,  you  spent  33  days  in  the  Virgin  Islands 
on  assignment.  "VVliat  was  the  occasion  for  that  ? 

Judge  Sheridan.  The  occasion  was  there  was  only  one  judge  in 
the  Virgin  Islands,  Judge  Almeric  Johnson.  He  had  been  the  U.S. 
attorney,  and  he  was  made  district  judge,  and  he  was  disqualified  in 
many  cases.  Chief  Judge  Hastie  kept  sending  other  judges  in  to  try 
those  cases. 

Judge  HERiiAN.  I  think  his  name  was  Christian. 

Judge  SHERmAx.  Excuse  me.  Almeric  Christian.  I  said  Johnson. 

By  the  way,  there  are  two  judges  there  now,  so  we  probably  won't 
have  a  similar  problem. 

^Ir.  Westphal.  One  other  statistic  that  the  committee  has  been 
looking  at  as  it  reviews  the  situation  in  these  35  or  40  districts  that 
are  involved  in  this  omnibus  judgeship  request,  is  a  statistic  relating 
to  the  amount  of  bench  time.  This  is  taken  from  the  administrative 
office  reports  that  are  regularly  filed.  In  1972,  when  the  judges  in 
your  district  averaged  33  trials  per  judge,  compared  to  the  national 
average  of  47  trials  per  judge,  those  trials  accounted  for  72  trial- 
days  per  judge.  In  addition  to  that,  from  the  reports  in  the  adminis- 
trative office,  there  were  an  additional  23  days  per  judge  devoted  to 
other  bench  activities,  such  as  arraignments,  sentencing,  hearing  mo- 
tions, things  of  that  kind. 

So  that  there  is  a  total  average  per  judge  of  95  days  bench-time  in 
a  year.  And  if  you  consider  that  there  are  roughly  220  working  days 
in  a  year,  that  would  leave  125  days  per  judge  for  chambers  work 
and  the  other  necessary  work  of  a  judge. 

Now,  Judge  Herman  has  testified  that  according  to  his  records,  he 
was  on  the  bench  for  at  least  part  of  the  day  for  some  222  days  last 
year.  Is  this  some  reflection  of  the  fact  that,  because  your  judges  are 
resident  in  four  different  locations,  and  the  work  is  carried  out  in 
five  different  locations,  you  have  difficulty  in  achieving  an  efficient 
utilization  of  judge  power? 

Judge  SiiERmAN.  I  think  we  are  very  efficient.  Now,  you  see,  I  can 
go  back  to  just  a  month  ago.  I  went  down  to  Harrisburg  in  January 
— this  is  my  recollection — I  had  some  12  or  14  cases  that  I  scheduled 
for  Monday.  They  had  been  pre-tried  and  I  was  familiar  with  them. 
My  recollection  is  that  I  didn't  try  an}-  of  them,  but  I  was  there 
most  of  the  week. 

We  drew  juries  and  got  them  settled.  There  is  an  awful  lot  of 
time  spent  in  chambers  in  connection  with  cases.  I  don't  know 
whether  we  get  credit  for  it  or  not. 

Mr.  Westphal.  But  your  main  concern  is  that  the  temporary 
judgeship  be  made  permanent,  so  that  in  the  event  something  unex- 
pected comes  up  between  now  and  1976,  or  1977,  when  there  is  the 
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earliest  anticipation  of  retirement,  you  wouldn't  revert  back  to  three 
judges? 

Judge  SHERroAN.  That  is  right.  I  don't  think  we  could  carry  the 
load. 

Mr.  Westphal.  Yet  the  four  judges  you  have  now,  the  three  per- 
manent and  one  temporary,  are  sufficient  to  carry  the  load  you  now 
have? 

Judge  Sheridan.  I  think  so. 

Judge  HJERMAN.  I  don't  think  so,  but  your  statistics  show  it  and  if 
tliey  say  that,  I  am  bound  by  them.  But  I  think  the  district  will 
soon  need  a  fifth  judge  to  properly  and  adequately  administer  jus- 
tice there.  I  know  that  since  I  have  been  on  the  bench,  I  have  often 
wanted  more  time  to  work  on  an  important  written  opinion.  I  sup- 
pose that  is  true  all  over,  but  I  don't  think  I  write  opinions  as  well 
when  I  have  to  hurry  them,  and  I  do  have  to  hurry  them  because  of 
the  workload  we  have. 

I  was  on  the  bench,  my  secretary  tells  me,  110  days  in  1971  and 
222  in  1972.  The  222  in  1972  reflects  the  Berrigan  trial. 

Judge  Sheridan.  I  suppose  every  statistic  has  this,  but  I  spent  10 
weeks  on  one  trial  last  fall. 

Mr.  Westphal.  And  that  raises  hob  with  trying  to  maintain  a  sta- 
tistical average,  doesn't  it? 

Judge  Sheridan.  Ten  solid  weeks.  In  June  we  had  to  declare  a 
mistrial,  and  we  started  September  5th,  and  around  November  14th 
the  verdict  came  in.  It  was  settled  after  that,  incidentally. 

Senator  Burdick.  You  call  a  jury  and  they  all  fall  like  10  pins. 

Judge  Sheridan.  That  is  true.  But  when  you  say  33  cases — T  don't 
know. 

Senator  Burdick.  Thank  you,  gentlemen. 

Judge  Herman.  Thank  you,  Senator. 

Judge  Sheridan.  Thank  you  very  much. 

Senator  Burdick.  It  is  a  pleasure  to  be  on  the  otlier  side  of  the  >3ench 
for  awhile.  Thank  you  both  for  being  very  responsive  witnesses. 

I  will  now  place  Administrative  Office  exhilnts  1  and  2  and  Com- 
mittee exhibits  1,  2,  and  3  for  the  Middle  District  of  Pennsylvania 
in  this  record. 
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Committee  Exhibit  3 
Pennsylvania,  Middle 


Year 


Judicial  Service  Given  and  Received  (continued) 


1968 
1969 
1970 

1971 

1972 


Name 


Sheridan. 
Sheridan. 


Sheridan 

Sheridan,. , ., 


Sheridan. 

Sheridan 


Pa{E) 

Pa(E) 

Pa(E) 
N.J. 

N.r. 

Virgin  Is 


Herman. 


Given 


3rd  Clr. 


Rec'd 


Days 


44 

12 

1 
41 

1 
33 

4 
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Senator  Burdick.  Our  next  case  will  be  that  of  North  Carolina. 
Present  this  morning  is  Senator  Sam  Ervin. 

Would  you  care  to  make  a  statement,  Senator  ? 

Senator  Ervin.  I  want  the  privilege  of  doing  something  I  have 
never  done,  and  that  is  cross-examine  a  judge. 

Senator  Burdigk.  I  have  been  doing  it  for  10  days. 

Senator  Ervin.  I  never  had  that  privilege  before. 

Senator  Burdick.  Would  you  care  to  make  a  short  statement. 
Judge  Butler?  I  have  your  prepared  statement  and  will  now  make 
that  a  part  of  this  record,  immediately  following  a  prepared  state- 
ment which  Senator  Helms  has  asked  us  to  include. 

Prepared  Statement  of  Senator  Jesse  Helms  of  North  Carolina  Regarding 
A  Permanent  Third  Federal  Judgeship  for  the  Eastern  District  of  North 
Carolina 

Mt.  Chairman,  I  strongly  support  the  creation  of  a  permanent  third  judge- 
ship for  the  Eastern  District  of  North  Carolina.  As  you  know,  we  presently 
have  three  judges  sitting,  but  one  of  them  is  a  temporary  seat  and  we  would 
revert  to  two  judges  sitting  should  one  of  the  seats  become  vacant. 

Should  this  happen,  the  situation  would  become  most  diflBcult.  The  temporary 
seat  was  filled  only  a  little  over  two  years  ago.  It  provided  some  relief,  but  to 
revert  to  two  judges  would  raise  the  caseload  per  judge  to  unacceptable  levels. 
The  total  criminal  and  civil  filings  increased  last  year  by  twenty-one  per  cent. 
The  Eastern  District  had  882  cases  filed  last  year,  which  is  187  more  than  the 
Middle  District  and  103  more  than  the  Western  District  Courts. 

Mr.  Chairman,  I  would  like  to  point  out  that  the  Eastern  District  encompas- 
ses forty-four  out  of  the  one  hundred  counties  of  North  Carolina  and  nearly 
half  the  geographic  area.  It  has  a  population  of  1,927.494  persons,  which  is 
forty  per  cent  of  the  population  of  the  state. 

In  connection  with  this  geography,  we  should  note  that  the  court  sits  not 
only  in  Raleigh,  but  also  in  Fayetteville,  Wilmington,  Wilson,  Elizabeth  City, 
Washington,  New  Bern,  and  Clinton.  Aside  from  Fayetteville  and  Wilmington, 
the  driving  time  to  these  courts  is  two  to  three  hours.  This  also  consumes 
much  of  the  judges'  time. 

In  addition,  all  of  the  five  major  military  installations  in  the  state — Fort 
Bragg,  Seymour  Johnson,  Cherry  Point,  Camp  Lejeune,  and  Pope  Air  Force 
Base — are  located  in  the  Eastern  District.  The  impact  upon  the  court  load  is 
equivalent  to  having  five  fair-sized  cities  whose  statistics  are  not  included  in 
the  general  state  statistics.  There  are  185,000  military  personnel  and  depend- 
ents living  on  these  installations. 

Finally,  Mr.  Chairman,  we  all  know  that  a  judge's  salary  is  not  the  only 
expense  of  setting  up  a  judgeship.  But  in  this  case,  federal  facilities  have 
already  been  provided  for  the  judge's  chamber.s,  his  law  clerks,  library  and  so 
forth.  In  converting  from  temporary  to  permanent  status,  the  third  judgeship 
would  incur  no  additional  expense. 

I  therefore  recommend  very  strongly  that  the  temporary  seat  be  made  per- 
manent. 


Prepared  Statement  op  Algernon  L.  Butler,  Chief  .Judge,  U.S.  District 
Court  for  the  Eastern  District  of  North  Carolina 

In  1968  the  Eastern  District  of  North  Carolina  was  a  two-judge  district,  and 
ranked  seventeenth  in  the  Nation  in  weighted  case  load  per  judge.  The  Judi- 
cial Council  of  the  Fourth  Circuit  and  the  Judicial  Conference  of  the  United 
States  recommended  one  additional  judgeship  for  this  district.  The  Omnibus 
Judgeship  Bill,  introduced  on  February  7,  1969,  provided  an  additional  perma- 
nent judeeship  for  the  Eastern  District  of  North  Carolina.  Congress  approved 
the  additional  judgeship  and  provided  that  the  first  vacancy  occurring  in  the 
otHce  of  district  judge  in  this  clistrict  shall  not  be  filled.  The  third  judge 
assumed  his  ofiiee  on  January  4,  1971. 

The  Eastern  District  of  North  Carolina  has  a  population  of  1,927,494  (1970 
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census),  and  five  major  military  installations  with  a  present  military  popula- 
tion of  183,646. 

The  annual  reports  of  the  Administrative  OflBce  show  that  the  civil  and 
criminal  cases  commenced  in  this  district  during  the  fiscal  years  1969-72  were 
as  follows : 


Civil 

Criminal 

Year: 

1969     - - 

427 

298 

1970  - 

505 

353 

1971 

__ 505 

299 

1972 

530 

352 

The  civil  filings  increased  5.0%  from  1971  to  1972,  and  the  criminal  filings 
increased  17.7%.  The  total  number  of  cases  filed  increased  157  from  1969  to 
1972. 

Based  on  1972  statistics,  if  this  district  should  revert  to  a  two-judge  district, 
it  would  rank  eighteenth  in  the  Nation  in  weighted  case  load  per  judge.  With 
the  constant  increase  in  our  population  and  the  resulting  increase  in  litigation 
and  the  expanding  jurisdiction  of  the  Federal  courts,  the  Federal  court  in  this 
district  cannot  adequately  function  with  two  judges  now  or  in  the  foreseeable 
future. 

The  three  judges  in  this  district  devote  their  entire  time  to  the  work  of  our 
court  and  have  never  held  court  in  any  other  district. 

The  conversion  of  the  temporary  judgeship  to  a  permanent  judgeship  will 
not  require  any  additional  facilities,  personnel  or  expense. 

STATEMENT  OF  HON.  ALGERNON  L.  BUTLER,  CHIEF  JUDGE  OF 
THE  EASTERN  DISTRICT  OF  THE  STATE  OF  NORTH  CAROLINA 
(CLINTON) 

Judge  Butler.  Yes,  Mr.  Chairman  and  gentlemen. 

If  I  understand  the  purport  of  the  bill  as  it  relates  to  the  Eastern 
District  of  North  Carolina,  it  only  purports  to  convert  a  temporary 
judgeship  into  a  permanent  judgeship.  We  have  two  permanent 
judges  and  one  temporary  judge. 

The  temporary  judgeship  was  created  by  Act  of  Congress  in  the 
Omnibus  Judgeship  bill  of  February  1969,  and  the  third  judge  as- 
sumed his  office  on  January  4,  1971. 

Xow,  the  Eastern  District  of  North  Carolina  has  a  population  of 
over  1.9  million,  according  to  the  1970  census.  We  have  five  major 
military  installations,  two  of  the  largest  in  the  country,  with  a  mili- 
tar}'  population  of  183,000. 

The  annual  report  of  the  Administrative  Office  shows  that  the 
civil  and  criminal  cases  commenced  in  the  Eastern  District  of  North 
Carolina  during  the  fiscal  years  1969-72  were  as  follows : 

In  1969,  427  civil;  298  criminal.  1970,  505  civil;  353  criminal.  1971, 
505  civil;  299  criminal.  1972,  530  civil  and  352  criminal,  a  total  for 
fiscal  year  1972  of  882  cases. 

Now,  the  civil  filings  increased  5  percent  from  1971  to  1972,  and 
the  criminal  filings  increased  17.7  percent. 

Based  on  these  1972  statistics,  if  this  district  should  revert  to  a 
two-judge  district,  according  to  our  calculation  it  would  rank  18th 
in  the  Nation  in  weighted  caseload  per  judge. 

The  Eastern  District  of  North  Carolina  contains  the  Central 
Prison  at  Raleigh.  And  we  get  the  usual  number  of  prisoner  peti- 
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tions,  not  only  habeas  corpus,  but  civil  rights.  I  have  now  presently 
in  my  office  seven  habeas  corpus  petitions  and  civil  rights  combined 
from"  one  prisoner  that  have  been  filed  in  the  last  3  months.  They  all 
carry  the  same  number,  and  it  requires  approximately  70  percent  of 
the  time  of  my  law  clerk  processing  these  prisoner  petitions  alone. 

The  three  judges  in  our  district  have  not  found  it  possible  to  hold 
any  court  outside  of  the  district.  None  of  the  three  judges  have  ever 
held  court  in  another  district.  And,  of  course,  having  three  judges 
now,  the  conversion  from  a  temporary  to  a  permanent  judgeship 
would  not  require  any  additional  court  facilities  or  additional  per- 
sonnel, nor  additional  expenses. 

Briefly,  that  is  the  situation.  I  shall  be  happy  to  undertake  to  an- 
swer any  questions  that  you  may  have. 

Senator  Burdick.  Thank  you.  Judge. 

Senator  Ervin,  I  will  ask  a  few  basic  questions  and  you  can  fol- 
low me  before  the  staff. 

Judge,  this  temporary  judgeship  which  you  now  have  was 
recommended  by  the  Judicial  Conference  as  a  result  of  the  1968 
Quadrennial  Survey.  In  1967,  your  total  filings  for  civil  and  crimi- 
nal were  868.  In  1968,  they  rose  to  921.  Since  then,  they  decreased  to 
725  in  1969 ;  858  in  1970 ;  and  804  in  1971 ;  and  in  1972,  they  totaled 
882. 

At  this  level,  the  workload  is  probably  too  much  for  two  judges; 
not  quite  a  full  load  for  three  judges.  Do  you  agree  ? 

Judge  Butler.  No;  I  am  sorry,  I  can't  agree.  I  believe  that  those 
1972  figures  were  based  on  a  third  judgeship  for  only  6.1  months. 
Judge  Dupree  was  inducted  in  January  1971,  and  the  fiscal  year 
ended  June  30,  and  I  think  those  figures  are  based  upon  the  assump- 
tion we  had  three  judges  for  the  entire  year. 

Senator  Burdick.  Those  were  total  filings. 

Well,  let's  proceed.  The  filings  are  only  294  per  judge  for  three 
judges.  Terminations  are  only  310  per  judge  for  three  judges.  And 
your  average  trials  per  judge  numbered  30  versus  the  national  aver- 
age of  47. 

Of  your  total  530  civil  filings  in  1972,  more  than  half,  236,  were 
prisoner  petitions.  How  do  you  handle  prisoner  petitions  ? 

Judge  Butler.  After  they  have  been  preliminarily  processed  to 
determine  whether  or  not,  if  true,  they  state  a  constitutional  claim, 
the  State  is  called  upon  for  answer.  They  submit  all  of  the  relevant 
State  Court  records,  trial  transcripts  or  postconviction  transcripts 
and  various  other  matters  and  then,  after  that  is  reviewed,  a  prelim- 
inary draft  of  an  order  is  made,  usually  by  the  law  clerk,  in  consult- 
ation with  the  judge  involved,  and  then  the  opinion  is  approved. 

Now,  there  is  more  time  spent,  considerably  more  time  spent,  on 
the  average  prisoner  petition  than  there  is  in  the  average  out-in-out 
civil  case. 

Senator  Burdick.  The  testimony  we  received  before  this  commit- 
tee from  other  judges  indicates  that  98  percent  of  these  petitions 
turn  out  to  be  frivolous  and  without  merit.  A  great  many  of  the 
judges  use  the  magistrate  for  the  screening  process  to  get  rid  of 
these  defective  petitions.  Do  you  use  magistrates  for  this  purpose  ? 

Judge  Butler.  Oh,  yes.  We  have  no  full-time  magistrate  in  the 
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entire  Eastern  District  of  North  Carolina.  We  have  nine  part-time 
maofistrates  whose  salaries  do  not  justify  in  many  instances  their  use 
for  that  purpose.  For  instance,  some  of  the  salaries  of  our  magis- 
trates—and all,  of  course,  are  lawyers— are  $633,  $791,  $1,200,  $1,800. 

We  haA'e  only  two  magistrates  we  can  use  for  that  purpose.  One  is 
a  magistrate  at  Fayetteville,  which  encompasses  the  entire  Fort 
Bragg  Military  Reservation  and  the  Fort  air  base.  He  spends  from 
11^  to  2  days  every  week  holding  hearings  on  the  cases  that  arise  on 
that  reservation. 

Senator  Burdick.  Traffic  cases? 

Judge  Butler.  A  great  many  of  them.  Because  there  is  a  State 
highway,  just  an  open  space,  for  28  miles  through  that  base. 

Now,  the  magistrate  down  in  Raleigh,  these  habeas  corpus  are  as- 
signed to  him.  Not  all  of  them.  He  gets  a  share  of  them.  They  are 
allocated  and  he  processes  those.  We  use  him  to  the  extent  possible. 

Senator  Burdick.  Since  more  than  half  of  your  civil  filings  are 
prisoner  petitions,  and  since  you  agree  that  magistrates  can  screen 
them,  wouldn't  you  be  wise  in  having  a  full-time  magistrate  for  this 
purpose  ? 

Judge  Butler.  Oh,  I  think  so.  I  think  so.  Then  he  could  serve  not 
only  in  the  prisoner  petitions,  but  in  pretrial  work.  It  is  my  under- 
standing that  if  a  magistrate,  a  part-time  magistrate,  is  assigned 
aiiy  sort  of  civil  work,  other  than  the  processing  of  prisoner  peti- 
tions, he  cannot  practice  any  civil  law. 

Senator  Burdick.  That  is  correct,  but  I  am  talking  about  a  full- 
time  magistrate. 

Judge  Butler.  Oh,  full  time.  I  agree  that  would  be  a  tremendous 
help  to  have  one  in  the  middle  district. 

Senator  Burdick.  Have  you  ever  asked  for  one  ? 

Judge  Butler.  Oh,  yes,  sir,  we  certainly  have  asked  for  one. 

Senator  Burdick.  The  Administrative  Office  turned  you  down  ? 

Judge  Butler.  Well,  I  don't  know  where  we  were  turned  down, 
but  I  presume  that  was  the  place.  Yes,  sir. 

Senator  Burdick.  Have  they  talked  to  you  about  the  magistrate 
situation  since  we  held  the  hearings  last  year? 

Judge  Butler.  No;  I  have  had  no  contact  with  respect  to  that; 
no. 

Senator  Burdick.  It  seems  to  me  that  with  this  heavy  load  of  pe- 
titions that  you  could  get  more  help  from  the  magistrates. 

Judge  Butler.  If  we  had  a  full-time  magistrate  devoting  all  of 
his  time  to  that  work,  we  could  get  a  tremendous  amount  of  assist- 
ance from  him,  but  we  don't  have  one. 

Senator  Burdick.  In  any  event,  you  do  have  three  judges  now  ? 

Judge  Butler.  Oh,  yes. 

Senator  Burdick.  Ajid  your  average  trials  per  judge  turn  out  to 
be  30,  so  you  do  have  some  time. 

Judge  Butler.  Now,  you  are  referring  to  actual  trials  there  ? 

Senator  Burdick.  Yes. 

Judge  Butler.  Well,  our  U.S.  Attorney's  office  has  ]:)een  very  suc- 
cessful in  negotiating  pleas  in  a  great  many  cases.  Sometimes  we 
hold  a  whole  week  of  court,  from  Monday  morning  to  late  Friday 
afternoon,  and  do  not  have  any  trials.  But  we  dispose  of  20  or  more 
defendants  in  criminal  cases. 
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Senator  Burdick.  We  find  that  the  national  average  shows  that 
about  90  to  91  percent  of  the  civil  cases  settle.  How  do  you  rate  with 
that  average? 

Mr.  Westphal.  92.6. 

Judge  Butler.  Yes;  now,  there  is  another  matter  I  think  should 
be  mentioned.  On  Monday  of  this  week,  I  read  in  the  press,  the  only 
information  I  have,  that  an  antitrust  case — one  of  these  drug  cases 
in  which  the  State  of  North  Carolina  has  sued  the  drug  companies 
making  these  antibiotic  drugs,  for  some  $34  to  $50  million — has  been 
through  the  multidistrict  pretrial  proceedings  and  has  been  re- 
manded to  our  district  for  trial. 

The  attorneys  in  that  case  variously  estimate  the  trial  time  as 
from  6  months  to  9  months  in  that  one  case.  My  experience  has  been 
that  lawyers  as  a  rule  underestimate  trial  time.  It  usually  takes 
longer  than  they  estimate. 

Now,  we  have  three  otlier  antitrust  cases,  against  General  Motors 
and  Ford  and  Chrysler,  involving  a  fleet  discount  question,  and  a 
Penn  Central  securities  case.  The  trial  time  in  those  four  antitrust 
cases  is  estimated  to  be  approximately  2  j^ears  for  one  judge. 

Of  course,  if  those  cases  are  tried  and  not  settled — and  we  have  no 
reason  to  know  what  will  happen — we  will,  in  effect,  have  one  of  our 
judges  tied  up  for  2  years.  And  it  is  going  to  be  impossible,  in  my 
opinion,  for  two  judges  to  handle  the  situation  in  that  district. 

I  think  it  might  be  of  interest  if  I  could  mention  very  briefly  that 
the  Eastern  District  of  North  Carolina  was  a  one- judge  district 
until  1961.  Prior  to  becoming  a  two-judge  district  in  1961,  Mr.  Joe 
Spaniol  of  the  Administrative  Office  came  down  and  spent  se\  eral 
weeks  in  the  Eastern  District  of  North  Carolina  and  made  a  very 
definitive  examination  of  our  situation  in  all  of  our  divisions. 

He  found  and  reported  that  the  number  of  criminal  cases  com- 
menced in  this  district  per  judge  was  the  highest  in  the  Nation.  For 
example,  in  1958,  the  criminal  cases  commenced  were  800  against  the 
national  average  of  108. 

Now,  that  has  fallen  off,  but  that  is  what  it  was  then.  And  there  is 
one  reason  that  it  has  fallen  off.  In  the  last  2  or  3  years  very  few 
liquor  cases  have  been  brought  in  the  Federal  court  in  the  eastern 
district.  They  still  make  liquor,  about  as  much  as  they  ever  did,  but 
they  have  been  trying  the  cases  in  the  State  court,  which  is  alto- 
gether to  our  liking. 

But  they  had  begun  in  the  last  few  months,  for  the  first  time  in  2 
years,  to  bring  the  liquor  cases  back  to  the  Federal  court. 

In  addition  to  the  backlog,  that  is  these  800  against  the  national 
average  of  108,  that  was  in  1958,  in  addition  to  the  backlog  of  crimi- 
nal cases,  that  was  the  heaviest  per  judge  in  the  United  States,  ac- 
cording to  JNIr.  Spaniel's  report. 

In  1960,  the  criminal  cases  tried,  actually  tried,  in  the  Eastern 
District  of  North  Carolina,  was  about  10  times  greater  than  the  na- 
tional average.  And  the  backlog  of  civil  cases  was  the  fifth  per 
judge  in  the  86  districts  at  that  time. 

That  is  the  situation  that  we  had  when  the  second  judge  came  in. 
And  it  has  taken  many,  many,  many  years  to  try  ito  work  down 
through  that  backlog  and  take  care  of  the  current  filings.  I  do  notice 
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here  that  according  to  my  records  that  we  have  in  these  last  10  years 
disposed  of  or  terminated  more  cases  than  have  been  commenced. 
And,  of  course,  that  means  that  we  were  eating  into  this  backlog, 
which  was  almost  insuperable  to  begin  with. 

Senator  Burdick.  The  report  shows  that  your  cases  have  declined, 
the  filings  have  declined,  since  1968. 

Judge  Butler.  Yes,  sir. 

Senator  Burdick.  At  this  time,  before  I  ask  the  staff  to  ask  ques- 
tions, I  will  recognize  Senator  Ervin. 

Senator  Ervin.  Judge,  when  did  you  become  judge?  I  was  here 
and  helped  to  confirm  it. 

Judge  Butler.  September  1959. 

Senator  Ervin.  Your  predecessor  was  Don  Gilliam  of  Tarboro  ? 

Judge  Butler.  Tliat  is  correct. 

Senator  Ervin.  When  did  he  die,  do  you  remember  ? 

Judge  Butler.  He  died  after  I  came  to  the  Bench,  but  he  retired 
about  6  months  before  I  came  to  the  Bench.  He  was  ill,  of  course, 
for  some  years. 

Senator  Ervin.  In  fact,  is  it  not  true  that  Don  Gilliam  for  many 
years  was  the  only  Federal  judge  in  the  Eastern  District  of  North 
Carolina  ? 

Judge  Butler,  Oh,  yes,  sir. 

Senator  Ervin.  And  wasn't  he  sick  for  several  years  before  his  re- 
tirement ? 

Judge  Butler.  Oh,  yes. 

Senator  Ervin.  And  as  a  result,  he  was  unable  to  keep  abreast  of 
the  docket  and  there  was  a  great  accumulation  of  cases  ^ 

Judge  Butler.  That  is  true. 

Senator  Ervin.  And  that  great  accumulation  of  cases,  which  arose 
in  substantial  part  as  a  result  of  Don  Gilliam's  illness,  was  in  exist- 
ence when  ]Mr.  Spaniol  came  and  made  his  report,  was  it  not  ? 

Judge  Butler.  That  is  correct. 

Senator  Ervin.  Since  that  time,  the  caseload  in  that  district  has 
been  steadily  decreasing,  hasn't  it? 

Judge  Butler.  Well,  you  mean  by  that,  the  backlog  or  the  filings, 
the  commencement  of  cases? 

Senator  Ervin.  Both. 

Judge  Butler.  Well,  no,  sir,  I  couldn't  say  that.  I  have  just  the 
figures  from  1962  to  1972.  I  notice  that  in  1962,  the  civil  cases  com- 
menced numbered  224.  In  1972,  530.  That  has  more  than  doubled. 

Senator  Ervin.  I  have  difficulty  interpreting  figures. 

Judge  Butler.  So  do  I. 

Senator  Ervin.  But  in  the  first  place,  before  getting  into  that,  you 
and  John  Larkins 

Judge  Butler.  And  Judge  Dupree. 

Senator  Ervin  [continuing.]  and  Franklin  Dupree  are  the  district 
judges  there  now  ? 

Judge  Butler.  That  is  correct. 

Senator  Ervin.  Under  the  law,  if  the  Good  Lord  would  call  you 
or  John  Larkins  aloft,  or  if  either  of  you  would  seek  to  retire,  there 
would  be  a  successor  appointed  for  each  one  of  you  ? 

Judge  Butler.  There  would  not  be  under  the  present  law.  Any 
vacancy  that  occurs  among  the  three  of  us  is  not  filled. 
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Senator  Ervin.  That  is  right.  In  the  case  of  the  office  which  you 
occupy  and  the  office  which  John  Larkins  occupies,  in  the  event  of  a 
vacancy,  that  vacancy  would  be  filled  ? 

Judge  Butler.  No,  sir,  not  under  the  language  of  the  law,  as  I 
understand  it,  any  vacancy  that  occurs  among  the  three  of  us  will 
not  be  filled.  So  that  it  will  revert  to  a  two-judge  district. 

Senator  Erven.  Well,  I  hope  that  neither  you  nor  John  Larkins 
will  be  called  aloft  for  a  long,  long  time. 

Judge  Butler.  Thank  you. 

Senator  Ervin.  I  don't  know  that  either  one  of  you  is  contemplat- 
ing retiring  any  time  soon  ? 

Judge  Butler.  I  haven't  heard  anything  to  that  effect. 

Senator  Ervin.  Yes ;  and  Frank  Dupree.  who  has  just  gone  on  the 
court  last  year,  as  compared  with  most  district  judges,  is  a  fairly 
young  man,  isn't  he  ? 

Judge  Butler.  Yes ;  fortunately. 

Senator  Ervin.  And  he  enjoys  good  health  and  we  can  reasonably 
anticipate  and  hope  that  Frank  will  be  with  us  a  long,  long  time. 

Judge  Butler.  I  certainly  hope  so. 

Senator  Ervin.  So  there  is  no  immediate  prospect  that  there  is 
going  to  be  any  retirement  or  any  vacancy  for  any  reason  among  the 
three  judges  now? 

Judge  Butler.  That  is  something,  sir,  that  I  could  not  answer.  I 
don't  know  what  tomorrow  will  bring. 

Senator  Ervin.  None  of  us  know,  but  as  far  as  we  can  apprehend 
now.  there  may  be  no  vacancy  in  the  eastern  district  for  a  long,  long 
time  ? 

Judge  Butler.  Well,  that  could  be. 

Senator  Ervin.  Yes;  I  have  always  figured  that  before  you  con- 
template building  a  bridge  across  the  river,  that  you  ought  to  get  to 
the  river  and  find  out  whether  the  river  is  where  you  anticipate  it  is 
going  to  be. 

Judge  Butler.  Well,  sir,  my  fear  is  this:  when  we  get  to  the 
river,  it  may  be  6  or  8  months  before  a  bill,  even  under  an  emer- 
gency situation  could  be  introduced.  Then  there  is  time  in  the  proc- 
essing, then  there  is  a  delay  in  the  appointment,  then  there  is  a  time 
required  for  confirmation. 

It  could  be  a  year  or  two.  Raleigh,  which  is  in  the  district,  is  the 
seat  of  government,  and  we  are  having  a  great  many  cases  being 
brought  by  the  State,  under  this  environmental  act.  Judge  Larkins 
has  just  spent  weeks  and  weeks  on  that  Chicard  Creek  environmen- 
tal act.  And  there  are  more  of  those  being  brought  in  our  district 
than  any  I  know  of. 

And  we  are  getting  expanded  Federal  jurisdiction  all  the  time.  I 
think  that,  if  we  revert  to  a  two-judge  district,  we  would  rank  18th 
in  weighted  caseload  per  judge  in  the  Nation. 

Senator  Ervin.  That  is,  of  course,  dealing  with  a  problematical 
matter,  because  we  have  three  judges  now. 

Judge  Butler.  Oh,  yes. 

Senator  Ervin.  Now,  the  records  show  that  last  year,  that  is  fiscal 
1972,  three  Federal  judges  in  the  eastern  district  handled  83  habeas 
corpus  cases. 
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Judge  Butler.  "Well,  I  don't  know  now  what  the  basis  of  the  fig- 
ures ai'c.  I  anticipate  or  assume  it  doesn't  include  those  found  to  be 
without  merit  which  are  dismissed,  or  does  it  ? 

Senator  Ervix.  This  figure,  I  think,  represents  filings. 

Mr.  "Westphal.  Filings.  You  are  correct.  Senator. 

Senator  Ervix.  I  have  a  son  who  is  a  Superior  Court  Judge  and 
gets  about  five  of  those  petitions  a  week.  In  addition,  he  holds  court 
about  40  weeks  a  year,  and  travels  long  distances  to  get  to  court  be- 
cause of  our  rotating  svstem. 

I  once  went  to  my  home  county  when  I  was  a  superior  court  judge 
and  had  157  writs  of  habeas  corpus,  which  I  disposed  of  at  one  time. 
I  can't  for  the  life  of  me  see  why  it  takes  so  long  to  dispose  of  them 
now  when  most  of  them  are  without  merit. 

Judge  Bftler.  Most  of  them  are. 

Senator  ER^^x.  This  figure  of  83  habeas  corpus  filings  doesn't 
mean  that  there  wore  actuallv  hearings  of  anv  extended  nature  in  83 
cases,  does  it  ? 

Judge  BtTL.ER.  Any  extended  what  ? 

Senator  Ervix.  Any  extended  hearings  on  those  writs  of  habeas 
corpus  ? 

Judge  BuTi.ER.  Xo ;  the  hearings  are  not  extended  as  a  rule. 

Senator  Ervix.  And  many  of  them  are  processed  in  advance  by 
your  law  clerks  ? 

Judge  Butler.  Oh,  yes. 

Senator  ER^^x.  I  am  assuming  if  the  judges  don't  have  law 
clerks,  they  have  to  take  it  from  scratch. 

You  had  in  1972,  530  civil  filings.  And  328  of  those  were  dismissed 
without  trial,  prior  to  trial,  weren't  they? 

Judge  Butler.  I  do  not  have  those  figures.  Would  you  repeat  that 
again  as  to  the  number  ? 

Senator  Er\tx.  The  number  of  civil  filings  in  1972  were  530. 

Judge  Butler.  That  is  correct. 

Senator  ER^^x.  And  328  of  those  civil  cases  were  dismissed  prior 
to  trial,  weren't  they? 

i\Ir.  Westphal.  Four  six  one. 

Judge  Butler.  Three  two  one. 

Mr.  Westphal.  One  hundred  and  forty-four  were  dismissed  with- 
out any  court  action,  and  128  were  dismissed  before  any  pretrial  was 
held.  That  is  a  total  of  461  dismissed  prior  to  reaching  a  pretrial. 

Senator  Er\t:x.  That  would  leave  69  cases  that  had  to  be  disposed 
of  at  pretrial  or  after  trial  started ;  is  that  correct  ?  Civil  cases  ? 

Mr.  Westphal.  Yes. 

Senator  Er\t:x.  Now,  you  had  352  criminal  new  filings  in  1972, 
didn't  you  ? 

Judge  Butler.  Three  five  two ;  that  is  correct. 

Senator  Ervix.  And  there  were  all  pleas  of  guilt}-,  is  that  correct? 

Judge  Butler.  I  don't  have  that  figure,  unless  it  has  just  been  put 
before  me  here. 

Senator  Er\'ix.  "What  was  the  nature  of  those  criminal  cases,  gen- 
erally speaking  ? 

Judge  Butler.  Well,  we  have  probably  every  sort  imaginable. 
Last  week,  in  Fayetteville,  I  tried  four  bank  robbers.  We  have  inter- 
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state  transportation  of  stolen  motor  vehicles,  postal  violations,  tlieft 
of  Government  checks,  and  forgery,  as  instant  to  that. 

Then  on  the  Fort  Bragg  Military  Reservation,  we  get  everything 
imaginable.  Murder,  first  degree  murder,  rape  cases.  Aiid  I  tried  one 
murder  case  thnt  originated  at  Fort  Bragg  that  took  a  little  over  4 
weeks  of  trial  time. 

Senator  Ervin.  That  is  very  unusual,  isn't  it? 

Judge  Butler.  Oh,  yes.  It  is  unusual. 

Senator  Er\t:x.  I  tried  five  a  week  in  Mecklenburg  County  when  I 
was  Superior  Court  Judge. 

Judge  Butler.  You  mean  murder  cases  ? 

Senator  Ervix.  Yes.  I  tried  five  in  one  week. 

Judge  Butler.  This  particular  case  was  unusual. 

Senator  Ervin.  And  it  was  all  before  a  jury? 

Judge  Butler.  Of  course,  it  was  INIilitary  witnesses  and  they  were 
scattered  all  over  the  globe  and  the  Government  had  70-odd  wit- 
nesses to  make  out  a  circumstantial  case.  It  just  required  time. 

Senator  Ervin.  These  141  cases  that  led  to  the  pleas  of  guilty  in- 
clude many  traffic  violations,  don't  they  ? 

Judge  Butler.  No.  n_o.  We  don't  get  too  many  traffic  violations. 
They  are  taken  care  of  usually  by  our  magistrates. 

Senator  Ervin.  I  am  one  of  the  authors  of  the  bill  that  converted 
the  U.S.  Commissioner  into  the  Federal  magistrate  and  gave  him  in- 
creased jurisdiction.  You  have  nine  magistrates  in  the  eastern  dis- 
trict, don't  you  ? 

Judge  Butler.  That  is  correct. 

Senator  Ervin.  Do  you  handle  anj'  traffic  violations  at  all  in  the 
district  court  ? 

Judge  Butler.  Only  when  there  is  an  appeal.  And  I  haven't  had 
one  of  those  in  a  year  or  more. 

Senator  Ervin.  Very  rarely  ? 

Judge  Butler.  Very  rarely,  3'es,  sir,  do  they  get  in  the  district 
court. 

Senator  Ervin.  Do  these  figures  include  information  on  the  magis- 
trates ? 

]Mr.  Westpiial.  Since  the  magistrates  were  created,  they  list  all 
traffic  cases  under  magistrate  business  and  none  under  district  court. 

Senator  Burdick.  AVliat  about  traffic  cases  on  militaiy  reserva- 
tions ? 

Mr.  Westpiial.  They  are  handled  by  the  magistrates,  Mr.  Chair- 
man, and  they  had  563  of  them  handled  by  their  magistrates  last 
year. 

Senator  Burdick.  I  see. 

Senator  Ervin.  You  give  the  population  of  the  eastern  district. 
Do  you  know  the  population  of  the  middle  district  ? 

Judge  Butler.  Xo,  I  do  not. 

Senator  Ervin.  It  does  embrace  most  of  the  industrialized  part  of 
North  Carolina? 

Judge  Butler.  Oh,  yes. 

Senator  Ervin.  What  we  call  the  Piedmont.  And  in  all  probabil- 
ity, it  would  equal  or  exceed  the  population  of  the  eastern  district, 
wouldn't  it  ? 
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Judge  Butler.  That  could  well  be  true,  sir.  I  simply  don't  believe 
I  have  that  information  here. 

No,  I  don't  see  that  at  the  moment. 

Of  course,  the  eastern  district  has  44  counties  and  the  middle  dis- 
trict 28  and  the  western  district  28.  We  have  a  much  larger  area. 

Senator  Ervin.  You  have  many  more  rural  counties  in  proportion, 
though. 

Judge  Butler.  Oh,  yes. 

Senator  Erm:x.  Does  the  middle  district  of  North  Carolina  han- 
dle the  kind  of  cases  that  arise  in  the  Federal  Courts  generally,  and 
.  .  .  since  the  seat  of  the  Internal  Kevenue  Office  is  in  that  district,  it 
handles  virtually  all  of  the  income  tax  cases  in  North  Carolina? 

Judge  Butler.  Well,  that  is  true. 

Senator  Ervix.  And  they  operate  with  only  two  judges,  and  the 
western  district  of  North  Carolina  includes  such  urban  centers,  from 
North  Carolina's  viewpoint,  as  the  cit}^  of  Charlotte  and  the  city  of 
Ashe^ille,  and  they  operate  with  only  two  district  judges? 

Judge  I3uTrLER.  That  is  correct. 

Senator  Ervin.  I  don't  know  whether  I  extricated  these  figures 
correctly,  but  they  show,  I  believe,  for  fiscal  1972,  27  civil  trials,  27 
nonjury  civil  trials,  and  22  criminal  trials,  making  a  total  of  49. 
Does  that  relate  to  each  judge  or  the  entire  district? 

jMr.  Westphal.  Total  for  the  entire  district. 

Senator  Ervin.  In  other  words,  49  nonjury  civil  and  criminal 
trials  in  1972.  And  it  also  shows  that  they  had  18  jury  trials  in  civil 
cases  and  23  in  criminal  cases,  makmg  a  total  of  41  jury  trials. 

It  seems  to  me  that  two  judges  could  handle  that  many  trials. 

Judge  Butler.  Well,  very  likely  they  could,  if  that  was  all  they 
had  to  do.  But,  of  course,  j-ou  spend  weeks  in  court.  I  spent  last 
week  in  Fayetteville,  the  entire  week,  without  trying  a  jury  case. 

Senator  Ervin.  Wliat  did  you  do,  hear  motions  ? 

Judge  Butler.  Oh,  no.  I  had  six  or  eight  cases  which  at  arraign- 
ment demanded  a  jury  trial,  and  I  was  there  with  a  jury  and  every  one 
of  them  changed  to  a  plea  of  guilty.  And  I  disposecl  of  them. 

Senator  Ervix.  How  many  cases  were  there  all  together? 

Judge  Butler.  I  think  I  tried  about  14. 

Senator  Ervix.  What  were  the  types  of  those  cases  ? 

Judge  Butler.  There  were  four  bank  robbery  cases ;  there  was  one 
liquor  case,  as  I  recall :  there  was  a  postal  violation,  a  theft  of  a 
Treasury  check,  and  forgery. 

Senator  Ervix*.  But  you  had  pleas  of  guilty  in  every  case  ? 

Judge  Butler.  Every  one  of  them. 

Senator  Ervix".  And  you  sat  5  days  to  dispose  of  14  cases,  in 
which  there  were  pleas  of  guilty  ? 

Judge  Butler.  Well,  now,  we  had  many  motions.  We  had  a  mo- 
tion there  to  dismiss  for  denial  of  a  speedy  trial.  It  took  a  half  a 
day  to  dispose  of,  in  order  to  get  the  facts,  and  I  held  a  hearing  on 
the  motion. 

Senator  Ervix'.  How  many  days  do  you  actually  sit  in  court  dur- 
ing the  year?  The  average  judge — I  don't  mean  you  individually — 
but  the  average  judge  in  the  Eastern  District? 
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Judge  Butler.  We  usually  have  court  every  other  week.  We  figure 
that  it  is  of  value  and  important  that  we  be  in  our  office  to  process 
our  mail,  to  sign  orders,  and  have  in-chambers  hearings  alternately'', 
so  we  are  in  court  as  a  rule  one  week  and  then  in  our  chambers  next 
week,  and  back  into  court.  That  is  the  way  it  is  usually  set  up. 
Sometimes  we  will  have  a  term  back-to-back,  but  we  try  to  avoid 
that. 

Senator  Ervix.  Well.  Judge,  most  of  your  Avitnesses  in  criminal 
cases  in  the  Federal  court  are  very  knowledgeable  men ;  aren't  they  ? 

Judge  Butler.  Well,  certainly  the  officials  are.  The  Government 
agents  and  the  others  who  usually  are  prosecuting  in  criminal  cases 
are  high-caliber  men. 

Senator  Ervin.  That  is  one  thing  I  have  noticed,  the  difference  be- 
tween the  caliber  of  witnesses  in  the  State  courts  sitting  in  North 
Carolina  and  the  Federal  courts.  As  a  rule,  most  of  the  witnesses  in 
Federal  courts  are  Government  employees  wlio  are  trained  to  inves- 
tigate cases.  In  the  State  courts  you  have  the  witnesses  drawn  from 
the  rank  and  file  of  the  citizens,  without  any  experience.  I  used  to  be 
in  Raleigh  with  Judge  Gilliam  up  there  about  once  a  week  and  sit 
for  about  2  or  3  hours  and  take  the  pleas  of  guilty,  and  that  was 
holding  a  week's  court. 

If  I  am  reading  these  figures  correctly,  the  average  judge  in  the 
eastern  district,  with  three  judges  now  there,  spends  an  average  of 
slightly  less  than  30  days  a  year  actually  holding  court. 

Judge  Butler.  Well,  sir  there  is  something  wrong  with  that 
figure.  I  don't  know  where  it  is. 

Senator  Ervin.  I  don't  know.  T  didn't  compile  it.  But  this  was 
1971.  It  gives  the  court  locations.  The  court  sat  in  Raleigh  26.4  days 
a  year;  in  Wilson,  11.9  days;  in  Fayetteville,  13.4  days;  in  Wilming- 
ton, 8.1  days;  in  XeAv  Bern,  1.4  days;  in  Elizabeth  City,  5.6  days;  in 
Washington,  5  days.  If  my  computations  are  correct,  that  amounts 
to  29.38  days  of  trial  work  per  judge  for  that  year. 

Mr.  Westphal.  And  in  1972,  it  averaged  43  days  per  year. 

Senator  Er\t[n.  Yes. 

Judge  Butler.  The  1972  average  was  what  ? 

Mr.  Westphal.  Forty-tliree  days  per  judge  for  trials.  The  other 
bench  time  reported  for  arraignments,  sentencing,  and  hearing  mo- 
tions, averaged  17  days  per  judge  in  1972. 

Senator  Ervin.  I  have  never  understood  the  difference  between  the 
workloads  of  Federal  judges  and  State  judges.  I  was  a  State  supe- 
rior court  judge  for  7  years,  and  I  held  court  approximately  40 
weeks  a  year,  for  5  days  a  week.  I  started  Monday  morning  and  fin- 
ished duty  on  Friday,  ordinarily. 

Judge  Butler.  Xow,  there  may  be  this  situation  as  between  the 
Federal  and  State  judges.  We  have  to  write  opinions,  and  som.etimes 
those  opinions  take  a  tremendous  amount  of  time  if  you  try  to  re- 
search them.  I  don't  know  that  we  do  a  very  good  job  at  it,  but  at 
least 

Senator  Ervin.  I  think  that  is  one  of  the  great  afflictions  of  the 
law  now.  I  believe  there  are  94  districts  in  the  United  States,  and 
the  district  judges  write  many  opinions  that  are  not  necessary  for 
them  to  write.  We  set  about  seven  or  eight  volumes  a  vcar  of  the 
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Federal  Reporter  and  a  corresponding  number  of  the  Federal  Sup- 
plement. Xo  lawyer  could  keep  up  with  them.  It  used  to  be  about 
this  thick  [indicating]  and  now,  they  are  about  that  thick 
[indicating.] 

Most  trial  judges  don't  have  to  write  an  opinion.  I  think  the  coun- 
try would  be  better  off  if  there  were  much  less  writing  of  things,  be- 
cause I  think  the  more  things  that  are  written,  the  more  the  law  be- 
comes confused. 

Judge  Butler.  I  agree.  And  I  don't  publish  one  out  of  a  dozen 
opinions  that  I  write,  unless  it  has  some  novel  twist. 

Senator  Ervin.  I  remember  an  old  lawyer  out  in  St.  Louis  made  a 
speech  and  said, 

When  you  practice  in  the  Federal  Courts,  don't  prepare  your  case  for  trial 
in  advance  because  you  might  lose  confidence  in  it  in  the  first  place,  and  then 
you  try  it  better  if  you  have  confidence  in  it,  and  if  you  happen  to  lose  it,  on 
appeal  you  can  find  some  Federal  district  opinion,  circuit  opinion,  and  support 
that  proposition. 

I  think  that  is  true  as  a  result  of  this  prolific  writing  by  Federal 
judges. 

I  can  see  some  cases  where  the  temptation  to  write  is  great,  but 
the  superior  court  judge  doesn't  have  time  to  write  opinions.  He  has 
to  spend  all  of  his  time  trying  cases. 

Judge  Butler.  Unfortunately,  there  are  some  rules  and  statutes,  I 
think,  that  require  judges  to  make  findings  of  fact  and  conclusions 
of  law  in  certain  types  of  cases. 

Senator  Ervix.  Going  back  to  the  trials  in  the  Eastern  District,  it 
shows  that  the  court  tried  20  cases  in  Raleigh  in  26.4  days,  12  cases 
in  Wilson  in  11.9  days,  11  cases  in  Fayetteville  in  13.4  days,  11  cases 
in  Wilmini'ton  in  8.1  days,  9  cases  in  New  Bern  in  8.4  days,  8  cases 
in  Elizabeth  City  in  5.6  days,  and  2  cases  in  Washington  in  5  days. 
This  would  indicate  that,  roughh',  trials,  on  the  average,  take  about 
1  day. 

Judge  Butler.  Yes. 

Senator  Ervin".  I  used  to  see  Judge  Warlick  dispose  of  50  cases  a 
day  in  the  Superior  Court  in  North  Carolina,  in  the  Western  Dis- 
trict in  North  Carolina,  on  pleas  of  guilty.  They  were  mostly  block- 
ading cases. 

Judge  Butler.  He  said,  I  believe,  he  knew  all  of  the  blockaders. 

Senator  Ervix,  He  did.  But  most  blockaders  are  more  or  less 
alike.  A  lot  of  them  are  pretty  good  citizens,  in  my  book. 

Jud^e  Butler.  Oh,  yes.  Sometimes  liquor  is  the  only  law  they 
ever  violate. 

Senator  Ervtn.  That  is  it.  And  I  think  the  decrease  in  the  block- 
ade cases  in  the  Federal  Courts  of  the  eastern  district  is  not  only 
due  to  the  fact  that  the  State  courts  are  trying  the  cases,  but  also  to 
the  fact  that  moonshiners  have  difficulty  competing  with  what  we 
call,  up  in  my  country,  store-boughten  liquor.  I  think  a  lot  of  them 
have  gone  out  of  business. 

Now.  these  figures  show  this,  as  I  understand  it.  "\^niethpr  they 
create  an  additional  judgeship  or  whether  the  Judicial  Council 
deems  a  new  judgeship  to  be  necessary,  depends  upon  whether  or  not 
a  projection  for  1976,  as  I  understand  it,  indicates  that  there  would 
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be  400  filings  per  judge — that  is  the  standard  nscd.  These  figures 
show  very  clearly  that  for  1976  the  prognostication  is  that  there  will 
be  an  average  of  294  filings  for  each  judge,  making  a  total  of  882  fil- 
ings for  three  judges,  which  falls  short  of  the  formula  by  318  new 
filings. 

Frankly,  we  hear  a  lot  today — we  have  the  President  impounding 
money  because  we  haven't  any  money  in  the  Treasury.  I  think  that 
we  should  leave  this  matter  at  least  until  1976,  at  least  until  there  is 
a  vacancy  in  the  thing.  Then  we  can  decide  whether  we,  the  Ameri- 
can taxpayers,  are  so  affluent  that  we  can  afford  to  pay  another  Fed- 
eral judge's  salary,  or  whether  crime  has  increased  in  the  eastern 
district  to  the  point  where  it  will  reach  the  1,200  formula,  or 
whether  or  not  the  people  of  the  eastern  district  become  so  good  and 
law-abiding  that  the  necessity  for  judges  will  be  decreased. 

Now,  the  record  shoAvs  that  in  1968,  the  average  trials  per  judge 
figure  v/as  55  cases.  In  1972,  it  was  only  30,  making  a  substantial  de- 
crease l)ctween  1968  and  1972,  due  perhaps,  in  part,  to  the  fact  that 
Judge  Dupree  has  just  been  on  the  bench  for  a  short  time,  and  due 
to  your  efi^orts  to  clear  the  congestion  which  accumulated  during  the 
illness  of  Don  Gilliam.  I  think  that  provokes  this  observation,  which 
is  made  by  the  "Quadrennial  Judgeship  Survey  Work  Sheet."  This 
notation,  referring  to  the  North  Carolina  Eastern  District. 

District  filings  show  an  erratic  slow-down  trend  over  the  last  9  years.  In 
none  of  these  statistical  projections  would  the  1976  filings  per  judge  rise  to  the 
U.S.  average  as  established  in  1971. 

Nevertheless,  the  council  recommended  that  the  temporary  judge- 
ship be  made  permanent. 

There  is  no  necessity  at  all  for  making  that  judgeship  permanent 
at  this  time  because  we  know  nothing  about  the  future ;  all  we  know 
about  t1:o  eastern  district  is  that  the  work  of  the  judges  has  been  de- 
creasing, rather  than  increasing. 

1  can  understand,  bein.o;  a  Federal  office  holder  myself — and  I 
think  my  good  friend,  John  Larkins,  joins  you  in  recommending 
this  temporary  judgeship  thing — I  am  not  going  to  diagnose  your 
cases,  but  I  have  suffered  from  similar  affliction.  There  is  one  thing 
I  have  always  noticed  about  public  officers;  they  always  want  two 
things  done,  and  I  have  always  shared  this  desire  on  their  part. 

The  first  is  to  get  theii-  siilar}'  increased  and  the  second  is  to  get 
their  work  lightened. 

I  have  a  lot  of  good  friends  down  in  tlie  eastern  district  who  look 
forward  to  the  time  that  you,  Judge,  and  John  Larkins  might  retire, 
so  thoy  could  get  a  permanent  judgeship,  but  I  just  don't  want  any 
of  these  good  lawyers  down  there  in  the  eastern  district  to  long  for 
the  day  when  you  and  John  Larkins  will  quit  the  Bench.  I  don't 
want  any  of  them  to  anticipate  that  Frank  Dupree  is  going  to  pass 
on  or  anything,  because  I  hope,  having  known  Frank  for  many 
years  and  having  had  him  try  some  cases  before  me,  that  Frank 
lives  until  the  last  echo  of  Gabriel's  Horn  trembles  into  ultimate  si- 
lence. 

I  don't  think  there  is  any  necessity  whatever  for  converting  this 
temporary  judgeship  into  a  permanent  judgeship  at  this  time.  I 
think,  considering  the  fact  that  President  Nixon,  like  myself,  wants 
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less  expenses  in  the  Federal  Government,  that  we  just  ought  to  im- 
pound his  sahir}'  in  the  future  until  we  find  out  what  the  condition 
of  the  docket  is  in  down  there  and  what  the  taxpayers  are  able  to 
stand. 

Judge  Butler.  As  I  see  it,  Senator  Ervin,  the  conversion  of  the 
temporary  judgeship  to  a  permanent  judgesliip  would  not  cost  the 
taxpayers  an  extra  dime  at  this  time.  The  only  way  the  taxpayers 
would  get  any  benefit  would  be  for  it  to  become  vacant  and  it  not  be 
filled  and,  if  so,  the  taxpayers  are  going  to  suffer  in  another  respect. 
They  are  going  to  have  congested  dockets  again  like  we  had.  We 
will  go  back  then  to  18th  from  the  top. 

Senator  Erm:x.  We  don't  know  that.  Tlie  people  in  the  eastern 
district  may  get  better,  and  the  Federal  Government  may  not  try  to 
enforce  as  many  lav^'s  as  it  does  now.  We  don't  know.  At  least  let's 
give  tlie  taxpayers  a  break  and  postpone  until  1976,  or  thereabouts, 
the  determination  of  whether  we  are  going  to  continue  in  the  future 
to  pay  a  judicial  salary.  I  don't  believe  in  legislating  and  appropri- 
ating money  for  the  future  on  the  basis  of  present  conditions.  I 
think  it  ought  to  be  on  the  basis  of  future  conditions,  when  the 
money  is  to  be  spent. 

Juclge  Butler.  I  just  hope,  as  one  of  the  judges  there,  that  we 
keep  a  degree  of  stal3ility  of  work  in  the  court,  that  we  don't  revert 
to  where  we  had  been  in  1060,  when  INIr.  Joe  Spaniel  made  his 
lengthy  analysis  of  the  situation  in  the  district.  He  reported  that  the 
one  judge  in  the  eastern  district  of  North  Carolina  had  the  heavi- 
est caseload  in  the  Nation,  the  one  judge  in  the  middle  district  of 
North  Carolina  had  the  second  heaviest  caseload  per  judge  in  the 
Nation,  and  the  single  judge  in  the  western  district  of  North  Caro- 
lina had  the  third  heaviest  caseload  per  judge  in  the  Nation. 

So  North  Carolina  had  the  distinction  of  having  three  districts 
which  ranked  first,  second,  and  third  in  the  Nation. 

Senator  Ervin.  And  that  was  the  reason  the  Congress  in  its  wis- 
dom converted  those  three  divisions  from  a  one-judge  division  to  a 
tvro- judge  division  and  the  middle  district  and  the  western  district 
of  Xortli  Carolina  are  getting  along  all  right  now  with  two  judges. 

Judge  Butler.  Well,  it  was  time  that  some  relief  be  given.  And  I 
am  grateful  to  the  Congress  for  that. 

Senator  Ervin.  Also,  the  statistics  were  swollen  temporarily  by 
the  fact  that  Don  Gilliam,  the  only  judge,  had  been  ill  for  a  long 
time  and  had  been  unable  to  hold  court. 

Senator  Burdick.  Thank  you. 

Judge  Butler.  Thank  you,  IMr.  Chairman. 

Senator  ER^^[x.  I  think  my  questions  have  indicated  my  position 
on  this,  so  I  won't  ma]ve  any  statement. 

Senator  Burdick.  Your  questions  clearly  indicate  your  position. 

Judge  Butler.  Yes,  I  think  so. 

Senator  Burdick.  We  will  now  receive  for  the  record  Administra- 
tive Office  exhibits  1  and  2  and  Committee  exhibits  1,  2  and  3  for  the 
Eastern  District  of  North  Carolina,  and  the  subcommittee  will  stand 
adjourned  until  the  13th  of  March.  ;, 
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Committee  Exhibit  3 
North  Carolina  ,  Eastern 


Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 


Hemphill. . 
Kellam. . . . 

Lewis 

MacKenzie. 
Dalton.... 


1969 


Hoffman. . . 
Kellam. ,. . 

Lewis 

MacKenzie. 
Dalton ..., 


1970 


1971 


1972 


Hoffman. . . 
Kellam., .. 
MacKenzie. 
Merhige. . . 
Dalton .... 
Widener. . . 
Craven. . . . 


Kellam. ... 
MacKenzie. 
Dalton.... 
Craven. . . . 


Dalton. 
Craven. 
Dupree . 


4th  Cir. 


S.C. 
Va(E) 
Va(E) 
Va(E) 
Va(W) 

Va(E) 
Va{E) 
Va(E) 
Va(E) 
Va<W)- 

Va(E) 

Va(E) 

Va(E) 

Va(E) 

Va(W) 

Va(W) 

4th  Cir. 

Va(E) 
Va(E) 
Va(W) 
4th  Cir. 

Va(W) 
4th  Cir. 


37 
7 

4 

9 

10 

8 
28 

5 
10 
14 

5 
9 
2 
9 
13 
7 
1 

4 

5 

10 

1 

9 
4 
5 
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["Wliereupon,  at  12 :45  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene on  Tuesday,  March  13, 1973.] 


DISTRICT  COURT  JUDGESHIPS 


TUESDAY,   MARCH   13,    1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  IVIachinery  of  the 
Committee  on  the  Judiciary, 

Washington,  B.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m.  in  room 
1318  Dirksen  Senate  Office  Buildinfr,  Senator  Quentin  N.  Burdick 
(Chairman  of  the  Subcommittee)  presiding. 
Present :  Senator  Burdick  (presiding). 

Also  present;  William  P.  Westphal,  chief  counsel;   William  J. 
Weller,  research  director ;  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 
Senator  Burdick.  We  now  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill.  This  is  our  11th  day  of  hearings. 

Today,  we  will  consider  requests  for  one  additional  judgeship  in 
the  District  of  Arizona  and  for  two  additional  judgeships  in  the 
Central  District  of  California. 

At  this  time  we  will  recognize  the  distinguished  senior  Senator 
From  Arizona,  ]\Ir.  Fannin,  who  will  present  one  of  the  witnesses 
this  morning. 

STATEMENT  OF  HON.  PAUL  J.  FANNIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ARIZONA 

Senator  Fannin.  Thank  you,  Mr.  Chairman. 

It  is  a  real  privilage  to  have  this  opportunity  to  present  to  you 
one  of  the  leading  citizens  of  Arizona,  a  person  I  have  known  for 
many,  many  years,  admired  and  respected  highly.  He  has  been  a 
leader  in  our  State,  and  throughout  the  Nation,  in  his  work.  He  was 
president  of  the  American  Bar  Association,  has  participated  in  con- 
ferences throughout  the  United  States,  was  sought  after  regularly  to 
appear  in  work  of  his  desire. 

I  consider  Judge  Walter  Craig  one  of  the  finest  judges  in  this 
country.  I  am  very  pleased  to  have  this  opportunity  to  present  him 
to  you.  He  is  now  the  chief  judge,  having  been  just  recently  elevated 
to  that  position. 

So  Mr.  Chairman,  I  know  that  you  will  enjoy  hearing  from  Judge 
Craig,  because  he  is  very  factual,  knowledgeable,  and  a  man  that  is 
respected  highly  throughout  this  country. 

Senator  Burdick.  Thank  you.  Senator. 

Welcome  to  the  hearing  room.  Judge. 

Before  you  proceed.  Judge,  I  ask  unanimous  consent  to  the  intro- 
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duction  of  a  prepared  statement  by  Senator  Goldwater,  as  well  as  Sen- 
ator Fannin's  March  12  letter. 

Peepaked  Statement  of  Senatoe  Baeby  M.  Goldwatee  of  Aeizona 

Mr.  Chairman,  I  am  in  full  agreement  with  the  proposal  for  creation  of  a 
new  U.S.  District  Court  judgeship  in  the  District  of  Arizona.  The  need  for  the 
additional  judge  is  unquestionable.  The  judges  of  the  Arizona  District  have  a 
very  heavy  case-load  which  is  increasing  each  year. 

In  the  1972  calendar-year  over  1500  criminal  cases  were  tried  in  Arizona's 
Federal  Courts,  an  increase  of  almost  100%  over  the  1969  figure.  Civil  case& 
also  reflect  an  upsurge  in  court  activity.  In  1973  it  is  projected  that  there  will 
be  about  1086  civil  cases  heard  by  the  U.S.  District  judges  in  Arizona,  an 
increase  of  34%  over  the  1969  figure. 

Mr.  Chairman,  one  reason  for  this  change  in  case-load  is  that  Arizona  does 
not  have  a  constant  population,  but  is  one  of  the  fastest  growing  states  in  the 
Union.  Tucson  is  growing  at  the  rate  of  about  2500  persons  every  month  and 
Phoenix  is  gaining  up  to  3500  additional  persons  each  month.  Obviously,  there 
is  a  great  need  to  make  Courts  available  to  more  persons  in  these  circum- 
stances. 

The  provision  of  an  additional  judge  for  Arizona  may  remedy  a  situation 
which  occured  after  Arizona  gained  its  last  new  judgeship.  At  that  time,  it 
was  generally  understood  in  Arizona  that  the  new  judge  would  be  able  to 
spend  the  major  part  of  his  time  in  Phoenix,  but  this  proved  to  be  impossible. 
The  fifth  judge  had  to  remain  in  Tucson,  which  was  proper,  but  the  need  for 
an  additional  judge  was  not  met  in  Phoenix.  The  proposal  before  you  could 
correct  this  situation. 

In  summary,  the  Ninth  Judicial  Circuit,  which  includes  Arizona,  is  the  larg- 
est Circuit  in  the  country,  geographically.  It  is  one  of  the  busiest  in  the 
Nation  in  case-load  and  Arizona  is  the  second  biggest  contributor  to  this  case- 
load. The  needs  of  the  people  for  an  opportunity  to  use  the  Federal  Courts 
requires  the  creation  of  one  additional  judge  at  this  time  in  Arizona. 

Mr.  Chairman.  I  was  advised  by  telephone  just  yesterday  that  the  State  Bar 
of  Arizona  is  solidly  in  back  of  this  proposal.  I  urge  its  early  approval. 

United  States  Senate, 
Committee  on  Finance, 
Washington,  B.C.,  March  12, 1973. 
Hon.  Qtjentin  N.  Buedick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Dirksen  Office 
Building,  Washington,  B.C. 
Deab  Qttextin  :  Thank  you  for  the  opportunity  to  provide  some  brief  facts  in 
support  of  the  recommendation  of  the  Judiciary  Committee  of  the  United  States 
Senate,  for  an  additional  district  judgeship  in  Arizona. 

Although  Judge  "Walter  Craig  will  be  making  an  exhaustive  presentation  in 
support  of  this  judgeship,  I  should  like  to  add  the  following  for  the  record. 
Our  case  load  statistics  in  Arizona,  summarized,  are : 

1.  Criminal  case  load  1972,  1,519  cases  involving  2,172  individual  defendants. 

2.  Civil  ra.«e  load.  1972,  950  cases. 

3.  Total  civil  and  criminal  case  load,  1972,  2,469. 

Just  to  stay  even  with  this  case  load,  each  judge  would  have  to  dispose  of  500 
cases  per  year,  or  several  cases  per  working  day. 
Thank  you  for  the  opportunity  to  comment. 
My  very  best  personal  regards. 

Sincerely, 

Paitl  Fannin,  United  States  Senator. 
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STATEMENT  OE  HON.  WALTER  E.  CRAIG, 
CHIEF  JUDGE  OF  ARIZONA  (PHOENIX) 

Judge  Craig.  Thank  you  Senator. 

Thank  you  very  much,  Paul. 

If  it  is  agreeable,  Senator,  and  appropriate,  my  statement  is 
rather  short,  and  I  think  if  I  read  it  you  can  pick  it  up  and  develop 
any  questions  you  ^YOuld  like  to  ask  on  it. 

The  population  growth  of  the  district  of  Arizona  has  continued  to 
be  a  substantial  one,  as  it  has  over  the  past  40  years.  Between  1960 
and  1970,  according  to  the  U.S.  census,  the  population  of  Arizona 
has  increased  30. 1  percent.  The  population  increase  brings  with  it  an 
increase  in  business  and  industrial  establishments.  A  normal  byprod- 
uct of  an  increase  in  x^opulation  contemplates  an  increase  in  litiga- 
tion. 

When  the  district  of  Arizona  requested  an  additional  judge  in 
1969,  the  then  district  criminal  case  load  consisted  of  892  cases.  In 
1972,  the  criminal  case  load  has  reached  1,519  cases.  Now,  that  is  a 
calendar  year,  as  distinguished  from  the  Administrative  Office's  fiscal 
year  statement. 

The  total  of  1,519  cases  in  1972  accounted  for  2,172  defendants. 

The  first  2  months'  filings  in  the  district  of  Arizona  for  1973, 
being  the  months  of  January  and  February  of  this  year,  projected 
at  the  existing  rate,  indicates  a  total  of  1,614  cases  for  1973. 

The  impact  on  volume  of  criminal  cases  by  the  reduction  of  selec- 
tive service  cases  in  the  district  of  Arizona  is  de  ininimis. 

The  civil  case  load  has  increased  from  a  total  of  808  cases  in  1969 
to  950  in  1972.  For  the  first  2  months'  filings  in  1973,  the  projection 
for  total  civil  cases  in  1973  would  be  1,080  civil  cases. 

In  Arizona  we  are  endeavoring  to  use  the  two  full-time  magis- 
trates located  at  Tucson  and  Phoenix  to  the  fullest  extent  possible. 
We  are  also  using  the  part-time  magistrate  in  Yuma  extensively, 
and  particularly  in  the  area  of  immigration  cases,  so  that  a  great  vol- 
ume of  those  cases  will  be  disposed  of  at  that  level,  rather  than  add- 
ing to  the  already  overburdened  criminal  load  of  the  district  court. 
Magistrates  are  used  extensively  in  petitions  under  title  18,  U.S.C. 
2254  and  2255  in  review  and  recommendations  for  disposition  to  the 
district  court.  The  magistrates  are  being  used  increasingly  as  special 
masters,  and  in  pretrial  matters. 

Upon  the  arrival  of  Judge  William  C.  Frey  in  1970  in  the  district 
of  Arizona,  he  was  first  assigned  as  a  swing  judge  to  sit  in  both 
Tucson  and  Phoenix.  It  was  intended  that  Judge  Frey  would  take 
one-fourth  of  the  Phoenix  division  civil  case  load,  and  one-half  of 
the  Tucson  division  criminal  case  load. 

With  the  heavy  increase  m  the  Tucson  division's  criminal  load,  it 
appeared  that  the  civil  case  load  at  that  location  was  too  great  for 
one  judge  to  handle,  and  therefore.  Judge  Frey  was  relieved  of  any 
new  assignments  in  the  Phoenix  division  to  devote  his  entire  efi'orts 
to  the  Tuscon  division.  This,  of  course,  has  resulted  in  an  increase  in 
the  civil  case  load  of  the  Phoenix  judges.  When  the  new  judge  is  ap- 
pointed, he  will  be  assigned  to  the  Phoenix  division. 
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For  the  past  3  years,  we  have  been  endeavoring  to  improve  the 
courtroom  facilities  at  Phoenix,  and  there  is  currently  about  to  be 
commenced — hopefully — a  remodeling  program,  which  will  add  one 
additional  moderate  size  courtroom  in  which  jury  cases  can  be 
heard. 

Since  his  appointment,  the  U.S.  magistrate  at  Phoenix  has  been 
operating  out  of  wholly  inadequate  quarters.  "\Mien  our  new  court- 
room is  completed,  it  will  occupy  the  space  now  assigned  to  the  mag- 
istrate. The  magistrate  will  then  move  to  our  eighth  floor  space  which 
had  previously  been  converted  from  the  bankruptcy  offices  to  a  small 
nonjury  courtroom.  This  will  leave  us  one  office  available  for  a  visit- 
ing judge,  when  visiting  judges  are  available. 

The  Tucson  courthouse  and  post  office  is  scheduled  for  remodeling, 
so  that  upon  completion  there  will  be  provided  two  moderate  size 
courtrooms,  and  one  small  nonjury  courtroom  with  offices  for  sup- 
porting personnel. 

Thus,  the  addition  of  one  more  judge  for  the  district  of  Arizona 
will  not  entail,  at  the  moment,  additional  courtroom  facilities. 

It  may  be  noted  that  upon  occasion  in  July,  August,  and  the  early 
part  of  Sei^tember,  Arizona  judges  have  been  assigned  to  one  of  the 
districts  in  California  for  service  from  3  to  4  weeks  each.  This  has 
been  a  practice  in  this  district  for  30  years  or  more.  The  reason  for 
this  practice  is  that  the  exceptionally  hot  weather  in  Arizona  in  the 
stated  months  is  not  conducive  to  the  trial  of  cases.  The  legal  profes- 
sion is  generally  reluctant  to  schedule  litigation  for  trail  during 
those  months,  and  in  fact,  a  high  percentage  of  the  Arizona  bar 
leaves  the  jurisdiction  during  this  period. 

As  a  result  of  this  climatic  circumstance,  there  is  always  on  duty 
in  the  district  a  sufficient  judicial  staff  to  carry  on  the  business  of 
the  court  during  the  summer,  and  the  judges  assigned  outside  on  a 
staggered  basis  are  available  to  relieve  the  heavily  loaded  districts 
on  the  west  coast. 

The  situation  is  reversed  in  the  fall,  winter,  and  spring  months  in 
the  district  of  Arizona.  In  those  months  the  trial  calendar  and  the 
quantity  of  litigation  substantially  increases.  As  a  result  of  this  we 
call  upon  judges  from  generally  the  northwestern  part  of  our  circuit 
to  assist  us  in  carrying  an  exceptionally  heavy  case  load  over  the 
winter  months. 

One  of  the  significant  reasons  for  the  district  of  Arizona  to  come 
reasonably  close  to  carrying  on  the  business  of  the  court  is  through 
the  excellent  defender  plan  in  efl'ect  in  this  district,  which  results  in 
a  relatively  rapid  disposition  of  criminal  cases,  and  an  ultimate  re- 
duction in  title  18  U.S.C.  2255  petitions. 

AVith  the  priority  given  to  the  disposition  of  criminal  cases,  how- 
ever, the  civil  docket  in  both  the  Tucson  Division  and  the  Phoenix 
Division  is  suffering. 

We  believe  that  with  one  additional  judge  in  the  District  of  Ari- 
zona we  will  be  able  to  achieve  a  better  record  of  disposition  of  both 
criminal  and  civil  cases  which  will  tend  to  place  the  entire  docket  on 
a  somewhat  closer  to  current  basis  for  the  time  being. 

There  is  no  future  outlook  to  indicate  any  reduction  in  population 
or  in  litigation  in  the  District  of  Arizona,  and  it  is  contemplated 
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that  in  the  years  ahead,  in  order  to  properly  dispose  of  the  business 
of  the  U.S.  District  Court  for  the  District  of  Arizona,  additional 
judges  and  facilities  will  be  required. 

Senator  Burdick.  Thank  you,  Judge  Craig. 

I  have  a  few  questions  here,  to  be  followed  by  some  technical  ques- 
tions by  the  staff. 

From  the  records,  it  appears  that  in  1972  you  received  273  days  of 
visiting  judge  time.  This  is  equivalent  to  about  12  months  of  judge 
time.  Do  you  agree  ? 

Judge  Craig.  That  is  right. 

Senator  Burdick.  So  actually,  you  already  have  the  sixth  judge  in 
Arizona,  and  perhaps  your  per  judge  statistics  should  be  computed 
on  the  basis  of  six  judges,  rather  than  five.  Thus,  you  filings  per 
judge  would  be  388,  terminations  would  be  369,  and  cases  pending 
per  judge  would  be  only  274.  Then  your  per  judge  filings  are  below 
the  Butzner  Committee  standard  of  400  cases  per  judge.  Do  you 
agree  with  this  analysis?  Based  upon  all  of  the  visiting  time? 

Judge  Craig.  If  we  could  be  assured  of  additional  judges  every 
time  we  need  them,  obviously,  we  wouldn't  need  additional  judges.  I 
think  that  is  apparent. 

The  point  is,  we  can't  always  get  additional  judges.  Moreover,  it  is 
a  substantial  logistics  problem  in  arranging  calendars  for  visiting 
judges.  We  just  can't  say  we  want  you  at  a  specific  time;  we  get 
them  when  Judge  Chambers  tells  us,  when  so  and  so  may  be  avail- 
able. And  we  let  him  know.  Then  he  sends  a  man  to  help  out. 

Senator  Burdick.  The  record  shows  this  has  been  going  on  year 
after  year. 

Judge  Craig.  That  is  right.  And  one  reason.  Senator,  is  because  of 
the  burden. 

You  know,  as  Judge  Brown  stated  the  other  day,  statistics  can  be 
used  in  various  ways.  And  you  consider  one  case  as  one  case,  and 
that  shows  up  as  a  number  in  the  statistics,  but  when  you  get  a  case 
that  lasts  6  weeks  and  it  still  shows  up  as  one  in  the  statics,  you 
have  shot  a  lot  of  time. 

Every  one  of  us  runs  into  this  problem  as  we  go  along. 

Senator  Burdick.  But  on  the  other  side  of  the  coin,  we  have  many 
cases  that  are  disposed  of  very  quickly  and  very  easily. 

Judge  Craig.  Oh,  definitely.  Another  point,  I  pointed  out  earlier,  if 
we  didn't  handle  our  so-called  "wetback"  or  immigration  cases  in  the 
manner  in  which  we  do,  we  would  be  increasing  our  criminal  case- 
load by  something  in  excess  of  600  a  year. 

Senator  Burdick.  According  to  testimony  we  have  had  from  other 
areas  along  the  border,  most  of  the  wetback  cases  are  handled  ad- 
ministratively. They  take  very  little  of  the  court's  time. 

Judge  Craig.  That  is  right.  And  we  are  trying  to  do  it  more.  The 
only  time  the  U.S.  Attorney  files  an  indictment  against  a  wetback  is 
when  he  has  maybe  14  voluntary  departures  and  2  pre^dous  con- 
victions, and  in  addition  to  that,  he  runs  into  trouble  after  he  gets 
in,  holds  up  a  gas  station  or  something  else,  and  they  want  to  do 
something  with  this  fellow. 

Senator  Burdick.  If  an  immigrant  comes  in  and  holds  up  a  gas 
station,  at  that  point  it  isn't  simply  an  immigration  case. 
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Judge  Craig.  He  gets  picked  up  by  the  immigration  authorities 
and  the  local  State  prosecutor  doesn't  want  to  prosecute  him  if  he  is 
an  illegal  immigrant. 

Senator  Burdick.  In  the  pure  innnigration  cases,  you  have  no 
trials  at  all  ? 

Judge  Craig.  Pardon  me  ? 

Senator  Burdick.  Have  you  ever  had  a  trial  on  a  pure  immigra- 
tion case  ? 

Judge  Craig.  No. 

Senator  Burdick.  It  also  appears  from  the  record  that  the  volun- 
teers 30U  get  from  other  districts  are  senior  judges,  and  we  under- 
stand they  are  more  than  glad  to  come  to  Arizona. 

Judge  Craig.  Well,  Some  of  them.  I  think  30U  will  get  another 
report  from  Judge  Bastian,  who  we  have  had  out  there  when  we  had 
one  of  our  worst  winters.  Judge  Bastian  didn't  like  it  at  all,  and  he 
has  never  been  back. 

Senator  Burdick.  I  suppose  this  climate  works  2  ways. 

Judge  Craig.  That  is  exactly  right. 

Senator  Burdick.  These  northern  judges  like  to  come  south. 

Judge  Craig.  That  is  right.  They  like  to  come  down.  I  am  sure 
they  do,  and  get  out  of  the  snow  from  Alaska  and  Washington,  but 
there  again,  it  is  a  problem  of  juggling  them  around  to  get  the  best 
use  you  can  out  of  them. 

Senator  Burdick.  I  notice  you  didn't  mention  North  Dakota. 

Judge  Craig.  No,  I  didn't  mention  North  Dakota. 

Senator  Burdick.  I  gather  from  your  testimony  that  the  climate 
in  Arizona  is  a  factor  in  how  your  court  operates. 

Judge  Craig.  That  is  right. 

Senator  Burdick.  You  have  told  us  that  for  21^  months  in  July, 
August,  and  early  September,  the  extremely  hot  weather  is  not  con- 
ducive to  the  trial  of  law  suits.  For  this  reason,  your  judges  have 
traditionally  accepted  assignment  outside  of  the  district  in  those 
months.  From  the  record,  again.  Judge,  we  find  that  these  assign- 
ments for  the  most  part  have  been  to  Hawaii,  Guam,  and  San  Diego. 
The  climate  in  those  areas  is  also  oppressive  in  the  summer  months. 
How  do  those  courts  manage  to  try  cases  in  hot  summer  months  ? 

Judge  Craig.  I  don't  know  about  Hawaii,  because  I  never  sat 
there,  but  San  Diego  has  no  climate  problem.  Los  Angeles  may  have 
to  some  degree,  but  San  Francisco  certainly  doesn't.  The  last  2  years 
I  sat  in  San  Francisco.  San  Diego  was  literally  a  shambles,  a  few 
years  back.  They  had  two  judges  down  there,  and  they  had  the 
heaviest  criminal  caseload  in  the  United  States.  Now  they  have  five. 
But  their  facilities  are  horrible  and  the  caseload  is  tremendous,  and 
we  used  to  go  over  and  help  them  in  San  Diego. 

Now  Judge  Walsh,  whom  I  succeeded  as  chief  judge  a  coup)le  of 
weeks  ago,  had  a  heart  attack  about  2  years  ago.  I  think  last  year  he 
had  major  surgery,  and  his  doctors  wouldn't  let  him  work  at  all. 
But  Walsh  is  of  the  temperament  that  he  wanted  to  work  anyway. 
So  Judge  Chambers  sent  him  out  to  Hawaii  to  pickup  some  load  out 
there  where  those  judges  were  disqualified  and  sent  him  over  to 
Guam  to  do  some  survey  work  over  there.  So  we  got  some  work  out 
of  Walsh  even  while  he  was  recuperating. 
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As  I  understand  the  procedure,  though  I  have  never  been  there,  it 
is  customary  and  apparently  logistically  appropriate  to  relieve  the 
judge  sitting  on  Guam  once  a  year  and  send  somebody  else  in.  I 
"think  Judge  Chambers  has  sort"  of  rotated  that  around.  They  stop 
off  in  Hawaii  for  a  week  and  pick  up  some  of  the  cases  over  there, 
where  the  judges  are  disqualified,  and  handle  those  while  they  are 
going  through  and  then  come  on  back. 

Senator  Buedick.  What  strikes  mc  as  odd,  Judge,  is  this:  I 
would  think  you  would  have  this  hot  weather  problem  all  through 
the  South.  In  Alabama,  Mississippi 

Judge  Craig,  I  don't  know  what  they  do  down  there.  I  never  sat 
down  there,  but  I  do  know.  Senator,  what  they  do  in  Arizona.  And 
as  I  said  in  my  statement,  it  has  been  going  on  now  for  over  30 
years.  And  if  you  could  educate  the  bar  to  go  ahead  and  try  their 
cases  in  the  middle  of  the  summer  while  it  is  110°,  you  might  be  able 
to  do  it. 

We  run  court  all  summer  long.  We  run  the  criminal  cases  all  sum- 
mer long.  Last  summer,  I  had  an  antitrust  case  I  ran  in  July,  but 
they  didn't  like  it.  And  the  great  majority  of  lawyers  abhor  the 
idea.  "When  you  run  105°  to  110°  for  maybe  a  month  at  a  stretch, 
you  don't  find  people  wanting  to  go  out  in  the  street  very  much.  It 
is  just  like  in  Washington  when  you  get  4  inches  of  snow,  every- 
thing folds  up.  It  is  the  reverse  situation  in  Tucson  and  Phoenix. 

Senator  Btjrdick.  We  havehad  testimony  from  other  districts  in 
the  South,  and  this  is  the  first  time  I  have  heard  this  weather  argu- 
ment. You  do  have  air-conditioned  courthouses,  don't  you  ? 

Judge  Craig.  We  certainly  do.  Senator,  you  come  out  in  July  and 
August  sometime,  and  we  will  take  you  around  a  little  bit. 

Senator  Burdick.  I  am  sure  I  would  find  the  same  thing  in  Mis- 
sissippi, though. 

Judge  Craig.  I  don't  know  about  INIississippi.  I  have  been  down  to 
Mississippi  in  the  summertime.  In  most  areas  in  the  United  States, 
if  you  look  at  the  weather  maps,  there  are  extremes,  and  then  there 
is  a  breakoff.  You  don't  find  this  in  the  deserts  of  Arizona.  Extremes 
build  up  and  they  hang  there.  They  stay  there,  as  I  say,  2i/^  months. 
Actually,  they  begin  in  the  end  of  May.  If  you  are  able  to  take  that, 
usually  through  June  at  least,  the  excessive  heat  comes  in  about  the 
first  week  in  June.  Then  we  will  get  a  little  lull,  and  then  it  hits 
again  at  the  end  of  June  and  lasts  until  the  middle  of  September. 

Actually,  it  lasts  until  the  end  of  September. 

Senator  Burdick.  As  a  matter  of  fact,  you  have  3  months  of  it, 
then,  not  21/0  ? 

Judge  Craig.  That  is  right.  Actually,  there  are  3  months.  But  we 
hang  in  there  anyway. 

Senator  Burdick.  You  say  your  courtrooms  are  air-conditioned  ? 

Judge  Craig.  Yes. 

Senator  Burdick.  Is  that  true  in  Phoenix  and  Tucson,  too? 

Judge  Craig.  Yes. 

Senator  Burdick.  What  happens  to  commercial  and  industrial  ac- 
tivity in  Phoenix  and  Tucson 

Judge  Craig.  They  slow  down,  too. 

Senator  Burdick.  During  the  summer  months  ? 
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Judge  Craig.  They  slow  down  too.  Even  the  merchants 

Senator  Buedick.  They  suspend  business  ? 

Judge  Craig.  Pardon? 

Senator  Btjrdick.  They  suspend  their  business  ? 

Judge  Craig.  Oh,  no.  They  don't  close  the  doors.  But  the  whole  re- 
tail industry  drops  off  in  the  summer.  Everybody  can't  escape  from 
the  heat,  and  they  stay  there.  Wliat  they  do  is  reduce  their  activity 
during  that  period. 

Senator  Buedick.  Are  we  then  to  understand  that  the  trial  activ- 
ity in  the  Arizona  District  is  accomplished  in  a  9-month  period  ? 

Judge  Craig.  Most  of  it. 

Senator  Buedick.  If  so,  the  average  is  31  trials  per  judge  for  a 
10-month  period. 

Judge  Craig.  If  that  is  the  arithmetic,  that  is  it. 

Senator  Burdick.  Isn't  it  feasible  to  conduct  pretrial  or  settlement 
conferences  or  similar  matters  in  Phoenix  and  Tucson  during  the 
summer  months? 

Judge  Craig.  Oh,  sure,  and  we  do. 

Senator  Buedick.  Pretrial? 

Judge  Craig.  Yes.  we  don't  stop  working.  The  judges  keep  on 
working.  And  the  lawyers,  to  the  extent  thej^  will  come  over  for 
pretrials  and  that  sort  of  thing,  keep  on  working,  and  we  go  ahead 
with  our  criminal  docket  regardless  of  the  weather. 

Senator  Burdick.  Simply  stated,  Judge,  why  can't  you  set  a  trail 
in  July?  Tell  me  why. 

Judge  Craig.  No  reason  at  all.  We  can  set  it  in  July.  And  then  we 
get  requests  for  continuances,  we  get  motions,  we  get  requests  for 
postponements.  It  is  as  much  the  attitude  of  the  bar,  I  suppose  as  it 
is  of  an3'one  else.  We  can  settle  them,  but  we  don't  go  to  trial  on 
them.  Once  in  a  while  we  do. 

Senator  Burdick.  I  am  familiar  with  all  of  the  procrastinations 
that_  sometimes  lawyers  use  when  you  call  the  calendar,  but  you  are 
the  judge. 

Judge  Craig.  Sure.  That  is  right.  And  we  run  it  that  way,  too. 
But  the  hardnosed  fact  is  you  still  are  confronted  with  that  prob- 
lem. 

Senator  Buedick.  I  think  the  staff  has  a  few  questions. 

Mr.  Westpiial.  Judge,  I  noticed  that  the  statistics  compiled  by 
the  Administrative  Office  show  trials  held  at  Phoenix,  Prescott,  and 
Globe,  and  Tucson.  Now,  do  you  actually  hold  court  at  Prescott? 

Judge  Craig.  Yes. 

j\Ir.  Westpiiat..  Do  you  actually  hold  court  in  Globe  ? 

Judge  Craig.  Yes. 

Mr.  Westpiial.  Do  you  have  with  you  any  statistics  that  indicate 
how  manv  filings  there  are  in  Prescott  and  how  manv  filings  in 
Globe? 

Judge  Craig.  No. 

Woll.  in  the  Plioenix  Division,  which  includes  Prescott,  it  depends 
on  where  a  case  originates.  "Wliat  we  do  is  try  the  great  majority  of 
them  in  Phoenix,  because  that  is  where  the  great  majority  of  law- 
yers are.  And  it  is  for  the  convenience  of  the  lawyers  and  conven- 
ience of  the  witnesses. 
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What  we  usually  try  to  do  is  hold  sessions  in  Prescott  every  so 
often  to  accommodate  the  bar  in  tlie  northern  part  of  the  State.  I 
don't  know  exactly  how  many  cases  are  tried  up  there  in  a  year.  I 
haven't  been  up  there  this  year.  Last  year — we  are  limited  in  space,  so 
when  we  had  visiting  judges  in  Phoenix,  I  went  up  to  Prescott  and 
tried  them  up  there.  Judge  "Walsh,  when  he  ran  out  of  space,  moved 
over  to  Globe  and  tried  his  docket  over  there.  The  facilities  were 
good  and  this  is  another  thing  that  developed  historically.  I  would 
like  to  move  that  Prescott  courtroom  down  to  Phoenix.  It  would  be 
great,  but  it  is  there  and  we  try  to  use  it.  And,  of  course,  the  bank- 
ruptcy court  uses  it  and  the  rest  of  the  facilities  are  put  to  use.  So  I 
will  probably  use  it  again  when  I  go  home,  and  probably  in  May  I 
will  be  up  in  Prescott.  But  I  can't  tell  you  exactly  what  the  number 
of  cases  is. 

Senator  Burdick.  Mr.  Halloran  has  handed  to  you  and  I  a  break- 
down of  the  filings  at  Phoenix.  Globe,  Tucson  and  Prescott. 

Judge  Craig.  That  is  right. 

Mv.  Westpiial.  And  the  only  years  for  which  figures  are  available 
are  1968  and  1969,  apparently! 

Judge  Craig.  Right. 

Mr.  Westpiial.  In  the  year  1968,  there  were  57  civil  filings  at 
Prescott  and  95  criminal  filings,  for  a  total  of  152  cases.  In  1969, 
there  were  25  civil  filings  and  70  criminal,  for  a  total  of  95  filings. 

At  the  end  of  1968,  there  were  110  cases  pending  in  Prescott,  and 
at  the  end  of  1969  there  were  75  civil  cases  pending  in  Prescott. 

Judge  Craig.  Right. 

IMr.  Westpiial.  In  addition,  in  1968,  there  were  some  30  criminal 
cases  pending.  Now,  apparently  your  statistical  reporting  does  not 
break  it  down  for  those  locations  in  these  succeeding  years. 

Judge  Craig.  That  is  right. 

Mr.  Westphal.  Would  the  relative  number  of  filings  be  approxi- 
mately the  same  as  they  were  in  1968  and  1969  ? 

Judge  Craig.  I  think  that  it  probably  increases  as  the  trend  has 
increased.  It  increased  in  Prescott  just  as  I  say  it  has  increased  in 
Phoenix.  The  trend  is,  if  you  will  notice  the  other  statistics,  the 
trend  is  up  all  of  the  way.  And  I  suspect  that  if  you  broke  it  down 
on  that  basis,  the  litigation  coming  out  of  the  Flagstaff,  Kingman, 
Holbrook.  and  Prescott  areas  would  be  increasing  in  relatively  the 
same  ratio. 

'Mv.  Westpiial.  How  many  courtrooms  do  you  have  at  Prescott  ? 

Judge  Craig.  One. 

]Mr.  Westpiial.  And  how  many  at  Globe? 

Judge  Craig.  One.  These  are  both  in  the  post  office  building. 

]\Ir.  Westphal.  During  June,  July,  and  August,  when  the  temper- 
ature is  quite  high  in  Phoenix,  the  average  temperatures  are  only 
about  87  and  88  degrees  in  Prescott,  are  they  not? 

Judge  Craig.  Yes.  we  use  it. 

Mr.  Westphal.  "\^Tien  you  don't  try  cases  in  Phoenix,  why  isn't  it 
feasible  to  try  them  in  Prescott,  where  the  weather  isn't  as  oppres- 
sive ? 

Judge  Craig.  We  do.  We  frequently  do  that.  You  have  the  prob- 
lem, though,  where  you  have  a  case  in  Phoenix  with  Phoenix  coun- 
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sel.  They  don't  want  to  go  to  Prescott.  Once  in  a  while  you  can  get 
people  that  will,  and  you  do  it.  They  don't  have  to  do  it. 

Senator  BuiyoicK.  Judge,  the  trend  that  bothers  me  here  is  this  re- 
liance on  lawyers.  The  court  runs  the  court. 

Judge  Craig.  Well,  that  is  true,  Senator,  but  if  you  are  going  to 
run  the  court,  you  need  the  cooperation  of  the  bar.  I  have  always 
felt  that  way.  I  felt  that  way  when  I  was  practicing  law,  and  I  still 
feel  that  way.  You  need  the  cooperation  of  the  bar  to  run  an  efficient 
organization.  And  so  far,  we  have  it.  But  in  areas  of  this  kind,  you 
attempt  to  accommodate  them,  and  when  we  have  to  get  tough 
every  now  and  then,  we  do. 

Mr.  Westphal.  Judge,  I  practiced  law  for  20  years  in  Minnesota, 
and  I  can  remember  times  when  the  temperature  never  got  above 
zero  for  30  days,  and  frequently  went  down  to  25  to  30  degress 
below  zero.  You  can't  even  get  your  car  started  in  that  kind  of 
weather.  If  your  car  doesn't  start,  you  have  to  take  a  bus  or  a  taxi 
in  order  to  get  to  your  office  and  get  over  to  the  courthouse.  Your 
witnesses  have  to  do  the  same  thing. 

I  don't  recall  that  the  courts  in  the  State  of  Minnesota  ever  sus- 
pended because  the  temperature  was  so  extremely  cold. 

Judge  Craig.  Well,  I  guess  maybe  there  are  more  hardy  souls  in 
Minnesota  and  North  Dakota,  but  I  know  this,  when  I  started  prac- 
ticing in  Phoenix,  Arizona  in  the  mid-1930's,  and  that  was  before 
the  days  of  really  good  air  conditioning,  and  Phoenix  was  probably 
the  leader  in  the  Nation  in  developing  air  conditioning — we  used  to 
have  swamp  box  coolers,  they  called  them,  backwoods  type,  of  course 
— but  in  those  days  the  whole  town  shut  down.  And  you  talk  about 
closing  establishments,  that  is  exactly  what  they  did.  They  closed 
through  July,  August,  and  September,  and  reopened  the  latter  part 
of  September,  or  the  first  of  October.  Many  people  did  that. 

They  still  to  some  degree  continue  that  practice.  Even  with  the 
advent  of  air  conditioning,  the  life  style  of  the  community  is  the 
same.  The  idea  was.  if  you  could  afford  it,  you  sent  the  family  to  the 
coast,  and  the  old  man  stayed  home  and  earned  the  bread.  And  this 
thing  used  to  go  on. 

Senator  Burdick.  I  would  assume,  Judge,  most  houses  are  air-con- 
ditioned in  Phoenix,  at  least  the  homes  of  lawyers  ? 

Judge  Craig.  That  is  right. 

Senator  Bitrdick.  And  I  would  assume  their  cars  are  air-condi- 
tioned ? 

Judge  Craig.  That  is  right. 

Senator  Burdick.  And  the  courtrooms  are  air-conditioned  ? 

Judge  Craig.  That  is  right.  The  streets  aren't. 

Senator  Burdick.  Well,  there  is  a  short  period  of  time  when  they 
go  from  the  house  to  the  car  and  the  car  to  the  courtroom. 

Judge  Craig.  That  is  right.  And  there  is  plenty  of  downtown 
walking  too. 

Mr.  Westphal.  Wien  I  was  doing  this  trial  work  up  in  Minne- 
sota. I  reached  the  point  where  I  liked  to  go  down  to  Florida  in 
January  and  February  because  the  climate  down  there  was  a  darned 
sight  better  than  it  was  in  Minneapolis.  And  I  can  remember  the 
judge  in  charge  of  our  calendar.  ^\^en  I  mentioned  to  him  that  I 
would  like  to  take  3  weeks  to  go  to  Florida  to  escape  the  cold,  say- 
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ing,  "That's  all  right,  Bill,  but  I  notice  on  my  list  that  you  have 
seven  cases  that  are  up  for  trial.  We  will  probably  reach  them  dur- 
ing that  3-week  period.  Now,  if  you  want  to  go  to  Florida,  you  had 
better  get  rid  of  those  seven  cases  or  make  arrangements  for  some- 
bodv  else  within  vour  firm  to  trv  them."  A  lot  of  Minnesota  lawvers 
went  to  Florida,  but  they  cleaned  up  their  trial  work  or  that  judge 
really  cracked  down. 

I  think  trial  counsel  do  what  the  judge  wants  them  to  do.  That 
has  been  my  experience. 

Judge  Craig.  We  do  the  same  thing.  I  am  not  saying  we  batten 
the  doors  and  leave.  We  do  the  same  thing,  and  we  continue  to  try 
cases  all  summer  long.  ^Vliat  I  am  saying  is  the  load  drops  because 
of  this.  We  don't  have  the  extent  of  trial  work.  We  still  have  trial 
work. 

Senator  Burdick.  But  you  don't  have  jury  trial  work  ? 

Judge  Craig.  Sometimes.  Sure. 

Senator  Burdick.  According  to  your  statement,  very  infre- 
quently ? 

Judge  Craig.  That  is  right.  But  last  summer,  as  I  said,  I  ran  into 
the  end  of  July  with  a  jury.  Senator.  The}'  didn't  like  it  but  they 
did  it. 

Mr.  Westpiial.  A^'lien  do  the  judges  themselves  take  their  vaca- 
tion ? 

Judge  Craig.  I  don't  take  them,  I  have  had  three  since  I  have  been 
on  the  bench,  one  in  1966,  one  in  1968,  and  one  in  1971.  The  reason  is 
that  for  the  first  2  years  I  was  on  the  Council  of  the  International 
Bar  and  they  had  meetings  in  Lausanne  and  Dublin,  and  I  took  a 
vacation  and  went  to  those  meetings.  In  1971,  the  American  Bar  was 
meeting  in  London  and  I  took  a  vacation  and  went  to  that. 

I  haven't  had  a  vacation. 

Mr.  Westphal.  The  judges  on  your  bench  that  do  take  vacations, 
when  do  they  take  them? 

Judge  Craig.  They  take  them  in  the  summertime. 

I\Ir.  Westphal.  In  1972,  Judge  Copple  was  up  in  the  northern 
California  district  for  roughly  a  month  or  more;  you  were  serving 
in  the  same  area,  San  Francisco,  for  33  days ;  Judge  Frey  was  in  the 
same  district  for  some  39  days ;  and  Judge  Muecke  was  doing  the  re- 
lief work  in  Guam  and  Hawaii  for  a  period  of  some — well,  26  days. 
In  addition.  Judge  Walsh  was  in  Hawaii  and  Guam  for  some  17 
days. 

Judge  Craig.  Yes. 

Mr.  Westphal.  It  appears,  then,  that  each  of  the  five  judges  of 
your  bench  have  served  approximately  1  month  in  other  districts 
during  1972.  And  I  assume  that  is  in  the  summer  months,  is  that 
right  ? 

Judge  Craig.  Well,  yes.  We  gave  142  dsijs  total. 

Mr.  Westphal.  And  in  addition  to  that,  if  they  took  vacations, 
they  took  approximately  30-day  vacations  during  that  same  period 
of  oppressive  heat. 

Judge  Craig.  I  don't  know  what  they  took  because  I  didn't  follow 
that.  I  didn't  take  any. 

Mr.  Westphal.  Are  these  assignments  out  of  there  staggered  so 
there  is  always  one  of  your  resident  judges  somewhere  in  the  district 
to  handle  work  that  does  come  up  in  the  summertime? 
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Judge  Craig.  There  are  two.  We  never  run  lower  than  two. 

Mr.  Westphal.  And  the  two  that  remain 

Judge  Craig.  One  in  Phoenix  and  one  in  Tucson. 

IVIr.  Westphal.  And  the  two  that  remain  there,  do  they  conduct 
pretrial  or  settlement  conference  calendars  during  those  summer 
months  ? 

Judge  Craig.  That  is  right.  They  stay  abreast  of  the  criminal  as 
well  as  they  can. 

Mr.  Westphal.  I  notice  in  the  year 

Judge  Craig.  Ordinarily,  actually,  Mr.  Westpahl,  it  is  seldom  that 
we  overlap  outside.  It  is  usually  one  of  us  that  is  gone.  And  some- 
times somebody  is  on  vacation.  But  I  don't  know  of  any  of  them, 
really,  that  took  as  much  as  a  month. 

]Mr.  Westphal.  We  notice,  according  to  the  reports  from  the  Ad- 
ministrative Office  that  during  the  year  1972,  the  five  judges  on  your 
bench  conducted  a  total  of  135  pretrial  conferences  in  both  civil  and 
criminal  cases.  Were  those  conducted  during  the  summer  months,  or 
were  they  conducted  during  the  9  months  when  you  held  court  ? 

Judge  Craig.  Pretrials  run  all  year  round. 

Mr.  Westphal.  135  pretrial  conferences  isn't  many  pretrial  con- 
ferences for  a  bench  of  5. 

Judge  Craig.  Well 

]Mr.  Westphal.  It  averages  27  per  judge. 

Judge  Craig.  As  you  well  know,  the  case  determines  the  number 
of  pretrial  conferences.  You  have  as  many  as  five  pre-trial  confer- 
ences in  one  case,  and  you  can  have  one  in  another  one. 

Mr.  Westphal.  I  am  just  trying  to  determine  the  extent  to  which, 
during  the  summer  months,  the  two  judges  that  remain  in  Arizona 
carry  out  any  kind  of  a  pretrial  or  settlement  conference  calendar. 

Judge  Cratg.  They  do  what  they  can  in  the  summer  months.  If 
they  can  work  them  in.  they  work  them  in.  They  keep  abreast  of  the 
criminal  docket  straight  through.  And  there  are  not  generally  two 
around,  there  are  three  around. 

You  know,  when  I  first  went  on  the  bench  out  there,,  I  walked 
over  to  the  clerk's  office,  and  they  were  using  an  old  purple  ink-mat 
duplicator.  I  looked  at  their  mimeograph  equipment,  which  was 
about  15  years  old,  and  some  of  it  wasn't  working.  The  clerk  was 
going  around  fixing  old  upright  typewriters  with  a  screwdriver.  I 
said.  "I  want  a  419  Xerox  copier."  And  the  Clerk  said,  "Oh.  we 
couldn't  get  that."  I  said,  ""Wliy  not?"  I  had  just  loft  being  the  man- 
aging partner  of  a  25-man  law  firm,  and  had  just  bou.ght  another 
one,  or  leaded  another  one  from  Xerox.  We  had  two  going  all  of  the 
time.  I  could  simply  look  at  the  place  and  look  at  the  personnel,  and 
look  at  the  amount  of  paper  and  know  they  had  a  valid  use  for  a 
419  Xerox  copier.  I  didn't  have  to  have  statistics. 

Tlic  Administrative  Office  told  me  I  couldn't  have  one  until  I  did 
get  the  statistics,  so  we  started  counting.  Sure  enough,  in  6  months 
we  had  the  statistics  and  got  our  Xerox  machine. 

But  the  point  was,  we  needed  the  Xerox  machine  when  I  first 
Wfilked  in  tliero.  T  didn't  need  any  statistics.  I  just  knew  from  the 
operation  that  was  what  was  needed. 

INIr.  Westphal.  On  this  matter  of  the  visiting  help  that  you  get, 
most  of  this  comes  from  retired  judges  from  other  districts,  senior 
judges  ? 
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Judge  Craig.  Thej^  get  the  first  call.  Judge  Chambers  assigns  them 
in  and  he  calls  on  the  senior  judges  first. 

Now,  for  a  good  many  years,  you  will  note  Judge  Bowen  was 
down  there.  Judge  Bowen  is  pretty  far  along  in  years,  and  he  hasn't 
been  assigned  this  year  because  I  think  he  is  physically  incapable  of 
handling  it.  But  we  got  as  much  work  as  we  could  out  of  Judge 
Bowen. 

Mr.  Westphal.  Last  year  he  served  26  days. 

Judge  Craig.  That  is  right. 

Mr.  Westphal.  Judge  Lindberg  from  the  same  Washington  west- 
ern district  served  45  days.  He  is  also  a  retired  judge,  is  he  not? 

Judge  Craig.  Yes. 

]Mr.  Westphal.  Mr.  Murphy  from  New  York  southern  served  79 
days.  He  is  a  senior  judge,  is  he  not? 

Judge  Craig.  That  is  right. 

Mr.  Westphal.  Judge  Meredith  from  ISIissouri  eastern  is  a  senior 
judge,  is  he  not? 

Judge  Craig.  That  is  right.  He  was  in  Tucson — this  was  when 
Walsh,  I  believe,  had  been  ill.  Of  course,  INIurphy  spent  some  time  in 
Phoenix,  but  he  spent  a  considerable  amount  of  time  in  Tucson. 
Meredith  s]3ent  all  of  this  time  in  Tucson. 

Crocker  in  Tucson;  Crary  in  Tucson;  Curtis  in  Tucson;  Kelleher 
in  Tucson;  Lucas  in  Tucson.  Real  spent  1  day,  I  think  in  Phoenix 
on  a  case  he  had  been  playing  around  with  for  some  time,  and  the 
rest  of  his  time  was  in  Tucson.  We  had  Taylor  in  Phoenix  for  a 
while,  and  Murray.  Foley  was  in  Tucson. 

Mr.  Westphal.  In  addition  to  the  senior  judges,  it  is  possible  for 
you  to  get  some  help  each  year  from  judges  within  your  own  circuit, 
from  Idaho  and  Montana,  who 

Judge  Craig.  Right. 

Mr.  Westphal.  [continuing]  Who  don't  have  a  caseload  that  is 
anywhere  near  what  it  is  in  your  district  ? 

Judge  Craig.  That  is  right. 

Mr.  Westphal.  The  median  time  for  all  civil  cases  in  your  district 
was  7  months  in  1972.  By  Administrative  Office  standards,  this  is  an 
excellent  median  time  for  a  case. 

Judge  Craig.  This  median,  though,  as  you  know,  is  a  troublesome 
figure  sometimes.  Actually,  it  would  be  shorter  if  we  didn't  have 
some  of  the  governmental  condemnation  cases  that  go  on  for  years. 

Mr.  Westphal.  Median  time  for  criminal  cases  was  2.9  months, 
which  again  is  an  excellent  performance. 

The  number  of  cases  pending  is  quite  low  in  your  district.  You 
are  relatively  current  right  now. 

Judge  Craig.  We  are  hanging  on. 

Mr.  Westphal.  In  the  criminal  workload  in  your  district,  there 
has  been  a  large  increase  in  the  last  couple  of  years,  1971  and  1972, 
as  compared  to  the  prior  years,  has  there  not  ? 

Judge  Craig.  That  is  true. 

Mr.  Westphal.  A  great  deal  of  that  has  been  narcotics  cases  ? 

Judge  Craig.  That  is  it.  That  is  major.  When  I  first  went  down 
there,  the  major  criminal  caseload  was  Dyer  Act  cases  and,  strangely 
enough,  bank  robberies.  Now,  I  haven't  had  a  bank  robbery  for  3 
years,  I  guess.  We  had  relatively  few  narcotics  cases,  and  now  they 
are  just  running  out  of  our  ears. 
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Mr.  Westphal.  Last  year,  too,  there  were  some  702  narcotics  cases 
under  the  1970  act  that  were  filed  in  your  district.  How  many  of 
those  involved  felonies  and  how  manj'  involved  misdemeanors?  Do 
you  have  appraisals  of  that? 

Judge  Craig.  I  haven't  the  specific  breakdown,  but  the  great  ma- 
jority are  felonies.  Once  in  a  while  you  get  a  plea  bargaining  that 
will  drop  it  to  a  misdemeanor. 

INlr.  Westphal.  How  frequently  are  they  downgraded  to  a  misde- 
meanor in  the  process  of  plea  bargaining? 

Judge  Craig.  Not  very  often.  Once  in  a  while. 

Mr.  Westpahl.  How  many  of  them  are  tried  as  distinguished 
from  being  disposed  of  by  dismissal  or  copping  a  plea  ? 

Judge  Craig.  Relatively  few.  I  think  the  record  shows  something 
around  5  percent,  something  in  that  neighborhood.  As  I  pointed  out 
in  my  statement,  one  of  the  reasons  for  this  is  the  excellence  of  our 
legal  defender  program.  We  were  one  of  the  first  in  the  Nation.  I 
guess  the  first,  to  have  the  plan  under  the  1970  act.  I  had  worked 
back  here  tr3'ing  to  get  the  1964  act  in,  and  we  got  that,  but  didn't 
have  the  defender  in  it.  If  you  recall  that  was  deleted  on  the  House 
side.  We  got  it  back  in  in  1970.,  and  we  took  our  same  man.  Tom 
Karas,  who  had  previously  been,  before  I  stole  him  away,  the  best 
prosecutor  the  United  States  Attorney  had  in  his  office  down  there. 
Well,  what  has  happened  is,  Karas'  office  gives  outstanding  legal 
service  to  these  people  and  they  are  satisfied  when  they  leave.  So  we 
eliminate  a  considerable  number,  practically  all.  of  the  2255  peti- 
tions. They  are  still  coming  in  from  the  State  side,  but  we  don't  get 
very  many,  and  this  is  because  of  the  quality  of  counsel. 

In  addition  to  that,  we  get  far  more  guilty  pleas.  We  have  another 
practice  there  which  we  refer  to  as  full  disclosure.  Some  areas,  they 
refer  to  it  as  omnibus  practice.  But  we  don't  go  through  the  motion 
system.  We  have  the  United  States  Attorney  let  the  defense  attorney 
know  what  he  has.  "When  the  defense  attorney  goes  back  and  tells 
his  client  what  the  Government  has.  the  client  will  frequently 
change  his  original  statement  and  sa}',  "Well,  my  heavens,  if  they 
have  that  much,  work  out  the  best  deal  vou  can  for  me."  And  thev 
are  satisfied. 

So  we  get  a  tremendous  number  of  guilty  pleas.  You  get  the  aver- 
age run  of  fellows  that  say  they  have  nothing  to  lose  and  try  it 
down  to  the  bitter  end  and  take  it  up  on  appeal.  But  those  are  not 
too  many. 

]Mr.  Westphal.  Judge,  your  statement  contained  a  proiection 
based  upon  the  filings  during  the  months  of  January  and  February 
of  1973.  You  projected,  at  that  rate,  civil  filings,  of  1.614  cases  for 
1973.  And,  of  course,  if  that  comes  true,  that  would  be  a  100  percent 
increase  over  what  your  civil  filings  were  in  1972.  I  assume  that,  be- 
cause the  lawyers  in  Phoenix  and  Tucson  suspend  during  June, 
July,  August,  and  September,  they  file  most  of  their  cases  in  the 
other  months,  and  very  few  of  them  in  the  summer  months.  Isn't 
that  true? 

Judge  Craig.  Well.  sure.  And  that  will  drop  off.  But  this  was  the 
Clerk's  ficures  taken  right  out  of  the  records  down  there. 

!Mr.  Westphal.  As  a  matter  of  fact,  your  civil  filings  have  been 
virtually  constant  for  each  of  the  last  3  years — 872,  884,  and  874. 
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Judge  Craig.  If  you  look,  my  records  here  show  on  a  calendar 
year  basis,  to  distinouish  from  tiscal.  572  in  1969.  710  in  1970.  they 
dropped  back  in  1971  to  699,  and  1972  ran  736. 

]\Ir.  Westpiial.  But  in  any  event,  there  isn't  much  weight  that 
should  be  given  to  a  projection  of  1,614  civil  filings  in  1973,  if  you 
only  averaged  the  amount  that  your  figures  indicate,  either  on  a  cal- 
endar or  on  a  fiscal  basis. 

Judge  Craig.  My  projection  was  1,086  over  736  for  1972. 

Mr.  Westphal.  I  am  looking  at  the  first  page  of  yovir  statement, 
in  which  vou  projected,  at  the  existing  rate,  a  total  of  1,614  cases  for 
1973. 

Judge  Craig.  That  was  criminal. 

Mr.  Westphal.  I  am  sorry,  Judge.  I  apologize.  I  misread  your 
statement. 

Judge  Craig.  That  is  all  right. 

Mr.  Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  Burdick.  So  far  the  vote  is  unanimous,  and  we  want  to 
poll  you  too,  Judge,  about  three-judge  courts.  Are  you  for  them  or 
against  them  ? 

Judge  Craig.  The  sooner  you  abolish  that.  Senator,  the  better  it  is 
going  to  be  for  everybody. 

Senator  Burdick.  The  A^ote  is  still  unanimous,  then  ? 

Judge  Craig.  Yes,  sir ;  it  is  still  unanimous. 

Senator  Bttrdick.  How  many  have  you  had  ? 

Judge  Craig.  Pardon? 

Senator  Burdick.  How  many  three-judge  trials  have  you  had? 

JtTDGE  Craig.  I  have  two  already  this  year.  I  had  about  three  or 
four  last  year. 

Senator  Burdick.  Do  you  agree  with  me  that  they  are  a  waste  of 
time  ? 

Judge  Craig.  Definitely. 

Senator  Burdick.  A  waste  of  time  for  three  judges? 

Judge  Craig.  That  is  right. 

Senator  Burdick.  ^Nluch  time  is  consumed  in  simply  making  the 
arrangements,  isn't  it  ? 

Judge  Craig.  That  is  right. 

Senator  Burdick.  I  believe  before  this  session  is  over,  we  will 
have  gotten  rid  of  them. 

Judge  Craig.  Good. 

Senator  Burdick.  So  that  will  give  you  a  little  help. 

Judge  Craig.  Right;  you  know,  there  is  another  matter  that  is 
worth  passing  interest,  I  think,  and  that  is  the  trend  today  that  I 
have  noticed  in  my  jurisdiction — I  don't  know  about  other  jurisdic- 
tions— there  is  a  greater  number  of  1983  cases,  civil  rights  cases, 
coming  out  of  the  State  penitentiary.  They  don't  like  the  food,  they 
don't  like  the  shower  bath,  and  all  of  the  rest  of  it.  Unhappily  we 
have  to  hear  them. 

Senator  Butrdick.  I  was  coming  to  that.  The  prisoner  petitions,  in- 
cluding pro  se,  habeas  corpus  petitions,  et  cetera.  How  do  you  han- 
dle these  prisoner  petitions  ? 

Judge  Cp^ig.  I  turn  them  over  to  the  magistrate  first,  and  he  takes 
a  look  at  them  and  makes  a  recommendation.  Then  I  go  over  it,  and 
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if  I  agree  with  him,  I  follow  his  recommendation.  If  I  don't,  I  may 
have  a  hearing  or  I  may  den}^  the  petition  without  a  hearing. 

I  find  that  depending  on  which  panel  you  catch  on  the  ninth,  yoii 
never  know  that  until  you  get  it,  there  are  some  panels  up  there  that 
think  you  ought  to  have  a  hearing  on  every  one  of  those.  I  don't 
know.  But  that  is  their  inclination,  or  my  impression.  They  come 
back  and  say,  "Have  a  hearing."  I  have  a  hearing  and  that  is  the 
end  of  it.  But  it  is  often  a  waste  of  time. 

What  is  going  to  happen  on  the  1983  cases  is  another  matter,  be- 
cause, unless  there  is  some  crackdown  in  that  area,  we  are  going  to 
have  a  lot  of  what  I  refer  to  as  spurious  trials  going  on,  while  these 
people  vent  their  wrath  against  the  prison  administration.  That  is 
about  what  it  comes  down  to.  But  as  long  as  they  assert  it,  they 
have  to  be  heard. 

Senator  Buedick.  We  find,  in  the  testimony  received  so  far  in 
these  10  or  11  days  of  hearing,  that  about  98  percent  of  the  prisoner 
petitions  are  frivolous  or  without  merit  for  some  reason,  and  that 
the  remaining  2  percent  don't  cause  much  trouble.  We  also  find  that 
many  judges  use  the  magistrates  for  the  screening  process,  and  then 
go  through  the  formality  of  approving.  Is  that  your  practice  ? 

Judge  Craig.  That  is  the  way  we  operate.  And  I  think  the  figures 
are  pretty  close.  Out  our  way,  they  might  be  95  frivolous  instead  of 
98,  but  it  is  up  there. 

Senator  Burdick.  Very  few  of  them  that  really  take  much 

Judge  Craig.  That  is  right.  And  I  have  yet.  Senator,  to  have  one 
of  those  petitions  state  the  man  was  innocent.  It  is  always  an  issue 
on  constitutional  rights  being  evaded. 

Senator  Burdick.  We  are  familiar  with  that  type  of  petition. 

Now  Selective  Services  cases.  How  many  did  you  have?  How 
many  do  the  records  show  ? 

Mr.  Westphal.  I  think  they  had  60. 

Judge  Craig.  They  are  dropping  off. 

Senator  Burdick.  But  they  are  still  considered  filings  ? 

Judge  Craig.  Oh,  yes,  and  they  are  sticky  sometimes,  but  we  aren't 
too  much  concerned  with  them  any  more.  They  aren't  going  to  have 
any  serious  effect.  As  I  stated,  the  drop  off  isn't  going  to  have  any 
serious  effect  on  our  criminal  case  load. 

What  happened,  Senator,  is  that  the  Government  has  increased 
the  number  of  customs  officers  along  the  border,  increased  the  border 
patrol,  and  the  Department  of  Justice  has  increased  the  prosecutors 
office.  When  they  get  more  enforcement  officers,  they  are  going  to 
make  more  arrests.  And  we  are  going  to  get  more  indictments. 

Senator  Burdick.  I  understand  that,  but  I  think  you  testified  that 
those  wetback  cases  are  handled  mostly  administratively. 

Judge  Craig.  I  am  not  really  concerned  with  the  wetbacks.  I  am 
concerned  with  the  narcotics  cases. 

Senator  Burdick.  Oh,  narcotics. 

Judge  Craig.  That  is  the  big  stuff.  Marijuana,  heroin,  cocaine,  am- 
phetimines;  you  name  it  and  they  have  it.  "Wliat  doesn't  come  in 
through  Tijuana  in  the  Southern  District  of  California  comes  in 
through  San  Luis,  Ariz.,  down  below.  It  comes  in  through  Lukeville, 
Nogales,  and  Agua  Prieta,  all  along  the  border.  And  they  fly  in, 
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bring  it  in  anyway  they  can.  Some  of  it  is  big  stuff.  Some  of  it  is 
just  marijuana. 

Senator  Burdick.  Then  Selective  Service  cases  will  probably  drop 
at  the  end  of  this  war,  and  the  prisoner  petitions  are  handled  by 
magistrates.  Do  you  feel  that  the  magistrates  are  of  help  to  you  ? 

Judge  Cratg.  Yes,  sir. 

Senator  Burdick.  Could  you  use  more  of  them  ? 

Judge  CRiViG.  I  think  eventually,  yes.  Yes;  I  think  eventually  I 
can  use  more.  Right  now  we  are  using  them  pretty  well  and  we  hope 
to  develop  even  more. 

Tliere  is  some  question  about  the  value  of  a  magistrate  on  pre- 
trials in  my  mind.  We  follow  the  indiA'idual  calendar  system,  and 
each  judge  is  responsible  for  his  own  case  at  the  time  it  is  filed.  One  of 
the  values  of  tliis  kind  of  a  system  is  that  the  judge  becomes  ac- 
quainted with  the  case  early  and  follows  it  through  to  its  termina- 
tion. He  is  familiar  with  it.  The  more  hands  a  case  goes  through,  the 
less  efficient  the  judge  is  in  handling  it.  And  a  pretrial  is  one  of  the 
areas  where  the  judge  gets  educated,  as  well  as  educating  the  law- 
yers. 

"\^^len  you  assign  a  pretrial  out,  unless  it  is  for  preliminary  pur- 
poses of  setting  the  schedule  for  completion  of  discovery  and  all  of 
the  rest  of  the  preliminary  action,  if  it  goes  beyond  that,  why  the 
judge  is  missing  something. 

Senator  Burdick.  In  other  words,  the  magistrate  might  handle  the 
status  area,  but  beyond  that  j^ou  think  the  trial  court  should  handle 
it? 

Judge  Craig.  Right. 

Senator  Burdick.  Thank  you  very  much. 

Judge  Craig.  Thank  you  very  much,  Senator. 

Senator  Burdick.  "We  will  now  enter  into  the  record  the  statistics 
furnished  this  morning  by  the  Administrative  Office  relating  to  civil 
and  criminal  case  flows  in  Tucson,  Phoenix,  Globe,  and  Prescott, 
Ariz.,  as  well  as  Administrative  Office  exhibits  1  and  2  and  Committee 
exhibits  1,  2  and  3  for  the  District  of  Arizona. 


CIVIL  AND  CRIMINAL  CASE  FLOW  IN  TUCSON,  ARIZ. 


Fiscal  year 


Filings 


Terminations         Pending  June  30 


1968.- 
1969- 
1970.- 
1971- 
1972- 

1968' 

1969  1 

1970  1 
19711 
1972  1 


Civil 


119 

129 

116 

219 

181 

158 

193 

200 

151 

180 

131 

200 

175 

178 

197 

Criminal 

278 

246 

96 

403 

355 

144 

554 

441 

257 

643 

562 

338 

816 

703 

451 

■  Consolidated  with  Globe  office. 
Note. — Florence  office  not  reporting. 
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CIVIL  AND  CRIMINAL  CASE  FLOW  IN  GLOBE,  ARIZ. 


Fiscal  year 


Filings 


Terminations        Pending  June  30 


1968_ 
1969. 
1970. 
1971. 
1972. 


8 
3 

0) 
0) 
0) 


1968. 
1969. 
1970. 
1971. 
1972. 


47 
26 


Civil 


8 

7 

6 

4 

0) 

0) 

(0 

0) 

(>) 

(0 

Criminal 


49 
47 


21 


>  Consolidated  with  Tucson  Office. 
Note.— Florence  office  not  reporting. 


CIVIL  AND  CRIMINAL  CASE  FLOW  IN  PHOENIX,  ARIZ. 


Fiscal  year 


Filings 


Terminations        Pending  June  30 


Civil 


1968.. 
1969.. 
1970.. 
1971.. 
1972.. 

1968  >. 
1969 '. 
19701. 
1971 1 
1972 ' 


363 

369 

475 

524 

518 

556 

679 

654 

581 

704 

660 

625 

699 

667 

657 

Criminal 

306 

286 

128 

341 

334 

135 

516 

430 

221 

787 

643 

365 

636 

666 

330 

>  Consolidated  with  Prescott  office. 
Note.— Florence  office  not  reporting. 


CIVIL  AND  CRIMINAL  CASE  FLOW  IN  PRESCOTT,  ARIZ. 


Fiscal  year 


Filings 


Terminations        Pending  June  30 


1968. 
1969. 
1970. 
1971. 
1972. 


57 
25 


1968. 
1969. 
1970. 
1971. 
1972. 


95 
70 


Civil 


72 

61 

P) 

^'} 
0) 


Criminal 


85 
100 


110 
75 


30 


I  Consolidated  with  Phoenix  office. 
Note.— Florence  office  not  reporting. 
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Judicial  Service  Given  and  Received  (continued) 


Year 


1968 


1969 


Name 


1970 


1971 


Copple. ...... 

Craig 

Muecke 

Muecke 

Plummer. ...... 

Von  der  Heydt. 

Crocker 

Byrne. 

Mathes. 

Pence 

Kilkenny 

Boldt 

Bowen 

Lindberg. .... 


Craig. . . . 
Copple. . . 
Muecke. . 
Muecke. . 
Plummer. . 
Byrne .... 
Curtis  . . . . 
Pence. . , . 
Murray . . . 
Thompson, 
Goodwin. , 


Bowen . . . 
Lindberg . 


Copple. . . . 
Copple. . . . 
Copple. . . . 

Craig 

Muecke. . . 

Walsh 

Lay ton. . . . 
Peckham. . . 
McNichols. 

Batten 

Murray . . . . 

Bowen 

Lindberg . . . 
Real 


Copple 

Craig 

Frey 

Muecke 

Muecke 

Van  der  Heydt. 

Hall 

Thompson. .'. .', 
Goodwin 


Given       Rec'd 


C'al(S) 
Cal(S) 
Cal(N) 
Cal(E) 


Cal(S) 
Cal(S) 
Cal(N) 
Cal(S) 


Days 


Alaska 

Alaska 

Cal(E) 

Cal(C) 

Cal(C) 

Hawaii 

Ore.    • 

Wash(W) 

Wash(W) 

Wash(W) 


Alaska 
Cal{C) 
Cal(C) 

Hawaii 

Mon. 

Nev. 
Wash 
(E  &  W) 

Wash(W) 

Wash(W) 


Hawaii 

Guam 

Cal(S) 

Cal(S) 

Cal(S) 

Wash(W) 


Cal(S) 
Cal(S) 
Cal(N) 
Cal(S) 
Hawaii 


Bowen . 


Del. 
Cal(N) 
Idaho 
Mon. 
Mon. 
Wash(W) 
WashCW) 
Cal(C) 


J  Alaska 

Cal(S) 

Arizona 

Wash 

(E&W) 

Wash(W) 


23 

33 

9 

5 

54 

26 

16 

11 

7 

2 

19 

1 

44 

13 

26 
12 

1 
41 

9 
12 
11 

3 
35 

1 

12 
55 
26 

5 
20 
16 
30 
11 

1 
10 
12 
25 

3 
22 
45 
35 

1 


28 

12 

30 

3 

26 

6 

1 

12 
53 
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Judicial  Service  Given  and  Received  (continued) 


Year 


1972 


Name 


Copple. 
Craig. . , 
Craig. . . 
Frey . . . . 

Muecke. 
Muecke. 
Walsh ; . 


Murphy . , 
Meredith. 
Crocker. . 
Crary. . . . 
Curtis . . . 
Kelleher. 
Lucas . . . 
Real..... 
Taylor.. . 
Murray . . 
Foley . . . , 
Goodwin . 


Bowen . , . 
Lindberg . 
Kilkenny. 
Copple. . 
Muecke. 
Craig. . . 
Frey  . . . . 
Walsh... 


Cont'd 


Given 


Cal(N) 
Cal(N) 
Cal(S) 
Cal(N) 
Hawaii 
Guam  • 
Hawaii 
&  Guam 


9th  Cir, 
9th  Cir. 
9th  Cir. 
9th  Cir. 
Hawaii 


Rec'd 


N.Y.(S) 
Mo(E)- 
Cal(E) 
Cal(C) 
Cal(C) 
Cal(C) 
Cal(C) 
CaKO 
Idaho 
Mon. 
Nev. 
Wash 
(E&W) 
Wash(W) 
WashlW) 
9th  Cir. 


Days 


26 
33 

1 
39 

4 
22 

17 

79 

26 

11 

2 

2 

7 

4 

5 

17 

23 

5 

17 

26 

45 

4 

3 

1 

1 

2 

•  2 
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Senator  Burdick.  Our  next  area  is  California  central.  I  believe 
the  distinijuished  Senator  from  California  is  present. 
Senator  Tunnev,  would  you  like  to  begin? 

STATEMENT  OF  HON.  JOHN  V.  TUNNEY,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  CALIFORNIA 

Senator  Tuxxet.  Yes,  Mr.  Chairman. 

I  would  like  to  introduce  four  judges,  very  distinguished  judges, 
in  California,  who  will  be  testifying  before  the  committee.  Judge 
Stephens  will  be  testifying  today  and  Judge  Carter,  and  Judge 
MacBridge,  and  Judge  Schwartz  will  be  testifying  tomorrow,  it  is 
my  understanding. 

Judge  Stephens,  I  guess,  is  going  to  be  testifying  now  ? 

Senator  Burdick.  That  is  right. 

Senator  Tuxney.  xind  the  other  judges  are  here. 

I  would  like  to  make  a  few  remarks,  Mr.  Chairman,  if  you  would 
give  me  leave  to  do  so,  about  these  distinguished  judges  in  Califor- 
nia. 

Judge  Stephens  is  known  to  me  and  to  many  of  us  as  a  leader  in 
judicial  reform.  Today  he  is  going  to  present  a  case  for  three  and 
])ossibly  four  additional  judgeships  in  the  busy  Los  Angeles  area. 
Don't  gulp.  I  know  that  probably  will  surprise  you  somewhat,  but  I 
think  that  Judge  Stephens  has  a  meritorious  case.  He  articulated  it 
to  me  clearlv  vesterdav  and  I  would  urge  the  subcommittee  to  seri- 
ously  consider  the  need  for  one  or  two  more  slots  beyond  what  was 
recommended  by  the  Judicial  Conference. 

As  many  of  you  know.  Judge  Carter  is  the  chief  judge  of  the 
northern  California  district,  and  probably  Judge  Carter  is  the  most 
senior  judge  on  the  west  coast.  He  has  been  on  the  bench  since,  I  be- 
lieve, 1950,  and  he  has  distinguished  himself  during  that  long  period 
of  time  as  a  man  of  consumate  integrity  and  intelligence,  and  has 
done  excellent  work  in  fields  such  as  antitrust. 

Judge  Schwartz  is  the  chief  judge  of  our  southern  district  in  Cali- 
fornia. I  remember  approximately  5  years  ago  going  into  Judge 
Schwartz"  chambers  and  at  that  time,  there  were  only  two  judges  in 
San  Diego,  and  it  was  also  at  a  time  we  were  beginning  to  get  a  lot 
of  drug  cases  along  the  border.  I  have  never  seen  two  judges  that 
were  as  overworked  as  Judge  Schwartz  and  his  compatriot.  Fortu- 
nately, we  have  seen  an  increase  in  the  number  of  judges  in  that  dis- 
trict, but  the  need  is  still  critical  for  additional  judges. 

The  ])order  cases  are  becoming  verv  serious.  The  smuggling  of 
goods  f lom  Mexico. 

And  Judge  Tom  JNIacBride,  Avho  is  the  chief  judge  of  California's 
eastern  district,  is  probably  going  to  be  developing  more  expertise 
on  Indian  problems  than  any  judge  in  the  United  States,  except  per- 
haps the  district  judge  around  Wounded  Knee.  Because  half  of  the 
public  lands  that  are  in  California  are  in  the  judicial  district  of 
Judge  ]\racBride.  There  are  many  different  cases  involving  Indians 
and  Indian  claimed  land. 

We  also  have  many  condemnation  cases  in  that  area.  We  have 
many  water  districts  and  dams  being  built,  and  environmental 
groups  trying  to  stop  them. 
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I  would  just  like  to  conclude,  Mr.  Chairman,  by  saying  that  I  can 
vouch  for  the  careful  and  outstanding  work  of  each  of  these  men.  I 
believe  the  quality  of  judges  in  California  to  be  extraordinary.  I  am 
pleased  with  the  recommendations  of  President  Nixon  to  the  bench. 
I  feel  that  we  have  been  able  to  build  up  an  expertise  in  California 
that — maybe  I  am  speaking  as  a  chauvinist,  but  there  is  almost  no 
parallel,  except  maybe  for  North  Dakota. 

Senator  Burdick.  Of  course. 

Senator  Tunnet.  But  it  is  a  great  bench  and  these  men  know  the 
importance  of  that  which  they  will  testify  to,  .  .  .  the  urgent  need 
for  more  judges. 

We  don't  want  turnstile  justice.  We  can't  have  turnstile  justice, 
Mr.  Chairman,  and  in  California  many  of  our,  I  think  all  of  our, 
judges  are  operating  now  under  a  caseload  of  close  to  400.  I  would 
think  that  the  chairman  would  agree  with  me,  there  is  no  way,  with 
400  cases,  that  a  judge  can  mete  out  adequate  justice  in  every  one  of 
those  cases.  And  yet  we  know  that  there  are  budgetary  constraints 
that  we  have  to  operate  within.  But  still  we  have  a  critical  need. 

I  want  to  thank  you  for  listening  to  the  four  distinguished  judges 
from  my  State. 

Senator  Buedick.  Thank  you,  Senator  Tunney. 

I  believe  we  will  take  about  a  6-minute  recess  at  this  time,  before 
we  proceed  with  California. 

[Brief  recess.] 

Senator  Burdick.  Judge  Stephens,  welcome  to  the  committee.  We 
have  seen  copies  of  your  prepared  statement,  and  I  will  now  enter 
that  statement  in  the  record,  should  you  prefer  to  elaborate  upon  it 
during  your  testimony. 

Prepared  Statement  of  Albert  Lee  Stephens,  Jr.,  Chief  Judge  of  the 
Central  District  of  California 

1.  The  Central  District  of  California  is  one  of  tJie  three  largest  trial  courts 
in  the  Federal  System  and  is  the  fastest  growing  district. 

Five  percent  of  the  people  who  reside  in  the  United  States  live  in  our  Dis- 
trict, 10,395,356.  This  is  equal  to  the  sum  of  the  number  of  residents  of  14 
states.  In  population,  it  is  thirty  percent  larger  than  the  next  largest  District. 

We  have  16  active  judges.  If  the  number  of  judges  were  proportionate  to 
population,  we  would  have  20  judges.  If  we  had  as  many  judges  as  the  14 
states  which  make  up  an  equivalent  population,  we  would  have  28  judges. 

Approximately  9,800,000  people  live  within  60  miles  of  the  Courthouse.  One 
half  of  California's  economy  is  in  this  area  which,  if  an  independent  country, 
would  rank  10th  among  the  nations  of  the  world  in  gross  national  product. 
The  District  has  a  very  remarkable  and  growing  wealth  of  humanity,  capital 
and  production. 

Between  1960  and  1970,  the  population  of  the  District  increased  by  2.1  mil- 
lion. This  is  equivalent  to  adding  the  populations  of  Philadelphia  or  Detroit. 
Please  see  Exhibit  1  for  details. 

2.  California  Central  should  be  compared  with  courts  of  similar  size  though 
it  compares  favorably  with  all  courts  and  is  better  than  the  national  average. 

The  management  and  performance  of  a  large  court  is  much  more  complex 
than  small  or  medium  sized  courts.  In  many  respects,  they  are  hardly  compa- 
rable at  all. 

There  are  15  courts  which  are  considered  large  metropolitan  courts.  For  the 
purpose  of  limited  discussion,  California  Central  can  most  conveniently  and 
productively  be  compared  with  the  other  5  of  the  6  largest :  New  York  South- 
ern, Pennsylvania  Eastern,  District  of  Columbia,  Illinois  Northern,  California 
Northern. 
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3.  The  Central  District  of  California  is  a  highly  efficient  court. 

California  Central  has  a  low  number  of  pending  cases  per  judge  in  the  face 
of  a  sharply  increasing  rate  of  difficult  cases.  The  number  of  pending  cases  per 
judge  is  lower  than  the  national  average  and  lower  than  in  the  other  five 
large  districts.  This  is  attributable  to  the  fact  that  each  judge  is  responsible 
for  his  own  cases  and  recognizes  that  the  disposition  rate  must  at  least  equal 
the  rate  of  filing. 

It  should  be  noted  that  the  weighted  caseload  pending  at  the  close  of  1972 
had  substantially  increased  over  1971. 

The  Court  has  succeeded  in  reducing  the  percentage  of  civil  cases  over  three 
years  old  by  half  compared  with  1969.  The  national  average  of  cases  over 
three  years  old  is  8.8%,  while  we  have  only  5.4  of  civil  cases  over  three 
years  old.  Nationally,  27.6%  of  the  criminal  cases  are  over  one  year  old.  Only 
11.2  of  our  criminal  cases  are  over  one  year  old. 

In  this  respect,  we  are  the  undisputed  leader  among  the  largest  six  districts. 

From  filing  to  disposition  of  civil  and  criminal  cases,  Central  California  is 
ahead  of  the  national  average  and  ahead  of  the  other  five  largest  districts, 
except  the  Northern  District  of  Illinois,  in  the  civil  field.  Even  in  civil  cases, 
our  record  is  better  than  Illinois  Northern  from  issue  to  disposition. 

We  have  an  excellent  record  in  the  economical  use  of  jurors — better  than 
any  other  of  the  largest  districts.  I  will  come  back  to  the  subject  of  juror  use. 

The  point  which  I  wish  to  make  is  that  the  public  gets  the  most  for  its 
money  spent  on  the  judicial  process  in  the  Central  District  of  California. 

Please  see  Exhibit  2  for  details  of  the  points  just  made. 

Jf.  Of  the  six  largest  metropolitan  courts,  the  Central  District  of  California 
has  experienced  the  most  dramatic  increase  in  time  consuming  and  trouMe- 
some  cases. 

Management  statistics  indicate  that  the  number  of  complex  and  time  con- 
suming "weighted  cases"  has  increased  by  16%  since  1969.  Compared  with  the 
five  districts  of  comparable  size,  this  is  the  most  rapid  rate  of  increase. 

The  emergence  of  California  Central  as  a  center  for  coordinated  and  selec- 
tive law  enforcement  can  logically  be  expected  to  generate  an  even  greater 
volume  of  complex  cases. 

In  1972.  Illinois  Northern  had  a  higher  number  of  weighted  filings  than  Cen- 
tral California,  as  did  California  Northern.  However,  the  rate  of  increase  indi- 
cates that,  proportionately,  California  Central  is  going  to  experience  an  ever 
increasing  burden.  See  Exhibit  2. 

5.  Magistrates  are  being  utilized  to  the  fullest  extent. 

The  Central  District  of  California  has  three  magistrates  on  duty.  One  addi- 
tional magistrate  has  been  authorized  and  is  in  the  process  of  selection. 

Our  magistrates  are  now  employed  to  the  full  extent  of  their  capacity.  A 
statistical  statement  of  their  performance  is  attached  hereto  as  Exhibit  3.  We 
are  requesting  two  additional  magistrates  to  bring  our  total  compliment  to  six. 
Space  plans  now  in  process  will  accommodate  a  compliment  of  six  magistrates. 

The  magistrates  in  our  District  have  expanded  federal  justice  in  areas 
where,  of  necessity,  it  had  been  unavailable  before.  In  this  respect,  they  have 
an  expanding  function  and  growing  caseload. 

In  the  Central  District  of  California,  Magistrates  perform  all  the  criminal 
duties  of  the  former  United  States  Commissioners,  including  issuing  com- 
plaints, arrest/search  warrants,  issuing  summonses,  conducting  hearings  and  so 
on.  The  Magistrates  have  not  only  taken  over  the  assignments  of  the  former 
Commissioners,  but  have  assumed  many  new  post-indictment  duties,  such  as 
arraignment  of  criminal  defendants,  issuing  bench  warrants,  issuing  writs  of 
habeas  corpus  ad  prosequendum,  bail  review  hearings,  hearing  misdemeanor 
and  petty  offenses,  and  conducting  probationary  hearings.  In  addition,  the 
court  has  also  delegated  to  the  Magistrates  new  powers  to  hear  and  report  on 
post-conviction  matters,  such  as  habeas  corpus  petitions  and  civil  rights  cases 
from  incarcerated  defendants.  The  Magistrates  may  now  act  as  standing  mas- 
ters as  provided  in  Rule  53  of  the  Federal  Rules  of  Civil  Procedure.  On  refer- 
ence from  a  District  Judge,  the  Magistrate  may  determine  valuation  in  land 
condemnation  cases :  supervise  discovery  in  lengthly  complicated  cases ;  hear 
testimony  and  submit  findings  involving  accounting  or  complex  computation  of 
damages  in  non-jury  cases ;  conduct  pretrial  conferences ;  and  so  on.  The  Mag- 
istrates may  also  conduct  proceedings  involving  review  of  an  administrative 
record. 
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Although  the  court  has  employed  these  new  ways  to  effectively  utilize  the 
Magistrates,  a  review  of  the  statistics  shows  that  their  time  is  mostly  eaten 
up  by  the  performance  of  their  criminal  duties.  In  the  past  calendar  year,  the 
Magistrates  have  experienced  an  increase  in  complaints  for  warrants,  bail  only 
and  search  warrants  by  29%  ;  an  increase  in  minor  offenses  by  SilS'/c  :  fines 
collected  have  increased  by  145%  ;  bail  reviews  have  increased  approximately 
205%  ;  and  the  post  indictment  calendar  matters  have  increased  approximately 
17%.  Most  of  the  Magistrates'  time  spent  on  civil  matters  has  involved  the 
adjudication  of  prisoner  petitions.  But  with  tlie  limited  number  of  full  time 
Magistrates  assigned  to  the  Central  District  of  California,  there  is  not  enough 
man-power  available  to  assume  many  of  the  useful  civil  duties  for  which  the 
Court  has  provided  in  our  implementation  of  the  Federal  Magistrates  Act. 

The  Magistrates  have  the  capacity  to  take  some  of  the  time  consuming 
minor  judicial  burden  off  the  shoulders  of  the  District  Judges.  Their  participa- 
tion in  the  adjudication  of  habeas  corpus  petitions  and  civil  rights  cases  has 
greatly  benefited  the  Court,  as  have  their  new  post-indictment  criminal  duties. 
But  the  able  assistance  of  Magistrates  and  the  Court's  continuing  efforts  to 
use  them  as  effectively  as  possible  does  not  deal  with  the  problem  the  Central 
District  of  California  faces ;  a  steady  increase  in  the  percentage  of  time  con- 
suming and  difiicult  cases  which  must  be  handled  by  each  judge. 

6.  The  Court  has  a  good  record  for  the  economical  use  of  jurors. 

Days  of  juror  attendance  in  which  the  juror  did  not  serve  on  any  actual 
trials  in  the  Central  District  of  California  is  24%  below  the  national  average, 
and  is  below  each  of  the  other  five  largest  districts.  See  Exhibit  2. 

Last  fiscal  year,  a  jury  assembly  room  was  completed  making  it  possible  to 
further  improve  upon  our  use  of  jurors  by  calling  them  as  needed  from  the 
pool  of  jurors  available  in  the  assembly  room.  We  are  changing  our  procedures 
for  impaneling  the  venire  for  the  purpose  of  economy.  We  were  among  the 
first  districts  to  adopt  a  rule  for  six  person  juries. 

7.  Out  of  District  assignments. 

Inherently  and  possibly  necessarily,  the  Judiciary  has  no  means  of  coping 
with  emergencies  which  result  from  illness,  death  and  delay  in  appointments 
to  vacant  judgeships  except  to  call  upon  judges  from  other  districts. 

The  flow  of  cases  through  the  Courts  is  not  constant  or  even ;  particularly 
with  the  individual  calendar  system,  ca.ses  ready  for  trial  have  a  tendency  to 
bunch  up  despite  the  most  careful  case  management.  So  there  are  times  when 
an  individual  judge  can  afford  to  aid  another  court  in  an  emergency.  Larger 
courts  can  better  adjust  to  temporary  absence  of  their  judges  because  their  col- 
leagues can  stand  in  for  them  on  urgent  matters.  As  a  consequence,  we  have 
been  called  upon  to  contribute  man-power  where  it  has  been  badly  needed. 

No  one  judge  from  this  District  has  been  absent  for  longer  than  15  consecu- 
tive days  at  any  one  time  and  the  maximum  cumulative  absence  during  the 
1972  fiscal  year  was  27  days.  Admittedly,  contributions  to  another  di.strict 
result  in  an  equivalent  additional  workload  for  the  judge  involved  becau.se 
cases  continue  to  be  assigned  to  him  in  his  absence. 

8.  The  contribution  of  Senior  Judges 

We  have  four  Senior  Judges  in  this  Court.  Two  of  these  Judges  are  doing  a 
substantial  amount  of  work  for  the  Court.  One  Judge  has  devoted  himself 
fully  to  the  Court  of  Appeals  for  the  Ninth  Circuit  and  the  remaining  Judge  is 
in  full  retirement. 

Judge  Leon  R.  Yankwich,  9-25-88—84  years. 

Judge  Peirson  Hall,  7-31-94 — 78  years. 

Judge  Harry  Westover,  5-19-94 — 78  years. 

Judge  William  M.  Byrne.  Sr.,  1-10-90—77  years. 

Judge  Peirson  Hall  is  carrying  a  substantial  caseload  for  this  District  con- 
sisting of  118  cases.  He  is  also  carrying  55  complex  aircraft  accident  cases  in 
other  districts.  Please  see  Exhibit  4  for  details. 

Judge  Harry  Westover  has  handled  all  bankruptcy  reviews  since  1970.  This 
is  a  great  aid  to  the  Court  because  of  the  specialized  nature  of  the  subject 
matter. 

Should  the  cases  now  being  handled  by  these  two  Senior  Judges  be  returned 
for  reassignment  to  the  active  Judges,  it  would  be  the  equivalent  of  at  least 
one  active  Judge's  caseload. 
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9.  To  tnaintain  the  present  record  of  perforrnance,  three  additional  judge- 
ships arc  ncccfisary 

On  the  basis  of  figures  supplied  by  the  Subcommittee  on  Judicial  Statistics, 
even  if  tlie  Central  District  is  allotted  three  additional  judges,  by  1070,  each 
of  the  19  judges  will  be  carrying  GO  more  cases  than  our  16  judges  are  now 
carrying.  And,  wholly  apart  from  increases  in  the  absolute  number  of  filings, 
tile  diflicult  cases  handled  by  California  Central  judges  has  been  increasing  at 
a  faster  rate  than  any  other  comparable  district  (16%  over  a  3-year  period). 
The  resulting  burden,  created  by  increased  filings  per  judge  and  compoimded 
by  the  inevitable  increase  in  percentage  of  difiicult  and  time  consuming  cases, 
can  only  create  an  inefficient,  backlogged  and  congested  court  unless  additional 
judgeships  are  provided. 

In  this  statement,  I  have  emphasized  the  size,  efficiency  and  economy  of  our 
Court  to  dispel  the  thought  that  we  can  deal  with  an  increasing  caseload  and 
an  increasing  complexity  of  Judicial  problems  by  simply  changing  procedures 
and  improving  mechanical  efficiency,  and  also  to  provide  assurance  that  the 
money  required  to  maintain  the  Court  will  be  well  invested. 

The  Chief  Judge  of  our  Circuit,  in  testifying  on  May  6,  1969.  made  the  fol- 
lowing observation : 

"I  have  a  horror  of  a  big  metropolitan  district  such  as  Los  Angeles  getting 
behind.  Once  that  happens,  none  living  lives  to  see  the  date  when  the  backlog 
is  eradicated.  So,  my  fifteen  years'  experience  tells  me  the  judicial  conference 
was  right  in  recommending  three  judges  for  Central  California  now." 

Chief  Judge  Chambers  was  right  in  1969,  as  history  has  shown,  and  we  urge 
Congress  once  again  to  rely  upon  our  assurances  of  a  need  for  three  additional 
judges.  In  support  of  this.  I  have  attempted  to  make  three  points  which 
I  believe  to  be  important.  First,  that  the  record  of  the  efficiency  of  the  Central 
District  of  California  compares  favorable  with  that  of  any  other  Court  in  the 
United  States  and  is  exemplary  when  measured  against  Courts  of  comparable 
size.  Second,  that  the  continuing  efficacy  of  our  Court  depends  upon  the  pres- 
ence of  three  additional  judges.  And,  third,  that  when  Congress  invests  in  the 
Central  District  of  California,  it  is  assured  of  an  optimum  use  of  each  and 
every  dollar. 

PREPARED  STATEMENT  EXHIBIT  1 

14  STATE  POPULATION  COMPARISON 

Population  Number 

State  (in  millJOiis)  of  Judges 

Delaware 

Hawaii. 

Idaho 

Maine 

Montana... 

Nebraska 

Nevada 

New  Hampshire 

New  Mexico.. 

North  Dakota 

Rhode  Island 

South  Dakota 

Vermont 

Wyoming ". 1.' 

Total 10.33  28 

Note.— Estimated  population  of  central  district,  1975, 10.97  million. 

Total  population  of  the  central  district  of  California 

Los  Angeles  County 7,  085,  380 

Orange  County 1,  420,  386 

Riverside  County 459,  074 

San  Bernardino  (Dounty 684,  072 

Ventura  County ' 376,  430 

Santa  Barbara  "County 274,  324 

San  Luis  Obispo  County 105,  690 

Total 10,395,356 

Note. — Figures  obtained  from  the  1970  census. 
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PREPARED  STATEMENT  EXHIBIT  3 
Explanation  Relative  to  Exhibit  3 

It  should  be  noted  that  three  United  States  Commissioners  previously  handled 

only  a  portion  of  the  work  now  handled  by  the  three  U.S.  Magistrates  in  Los 
Angeles.  All  items  starred  were  not  previously  handled  by  the  U.S.  Commissioners. 

It  should  also  be  noted  that  many  petty  offenses  were  not  within  the  Com- 
missioners' jurisdiction.  Because  of  the  heavy  felony  criminal  caseload,  Commis- 
sioners heard  only  those  petty  cases  wherein  a  defendant  voluntarily  appeared. 

Duties  previously  handled  by  U.S.  Commissioner 

Complaints  and  warrants 619 

Complaint  and  bail — appearances 1,  436 

Bail  only 636 

(Out-of-district  filings  and  appearances  after  issuance  of  local  warrant.) 

Search  warrants  and  inspection  warrants 321 

Complaints  rejected 13 

Total  new  cases 3,  025 

Summons  issued 25 

Removal  hearings  held 12 

Dismissals 373 

Post-indictment  calendar: 

Defendants'  arraigned  > 2,  254 

Bench  warrants  issued  ' 119 

Bench  warrants  recalled  i 20 

Writs  of  habeas  corpus  ad  prosequendum  issued  ' 205 

Stipulations  ' 19 

Miscellaneous  motions  and  orders  ^ 69 

Handwriting  exemplars  ^ 2 

Bail  reviews  ' 321 

(Commissioners  conducted  bail  review  hearings  only  prior  to 
indictment.  Magistrates  conduct  all  bail  reviews  of  indicted 
cases  prior  to  assignment  to  a  Judge  for  trial.) 

Warrants  of  removal  ' 5 

(Authority  to  issue  granted  October,   1972) 

Miscellaneous  references:  Letters  rogatory  hearing 1 

Minor  offenses — Misdemeanors : ' 

Total  Assigned  to  Magistrates 135 

Disposed  by  guilty  plea 111 

Trials  held 15 

Dismissed 9 

Pettj'  offenses: ' 

Total  Filed 419 

Disposed  by  guilty  plea 316 

Trials 17 

Dismissed 86 

Total  Fines $11,335 

Probationary  matters: 

Revocation  of  probation  hearings  ^ 5 

Extension  of  probation  > 3 

Discharge  from  probation  ' 8 

Reinstatement  of  probation  ' 1 

•  Not  previously  handled  by  U.S.  Commissioners. 
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Duties  previously  handled  by  U.S.  Commissioti-er — Continued 

Prisoner  petitions : 

Habeas  corpus  ^ 267 

Civil  rights! 98 

Total  petitions  filed  and  assigned — Jan.  1-Dec.  31,  1972 365 

Pending  on  December  31,  1972 72 

Petitions  transferred o 

Response  ordered 41 

Applications  for  certificate  of  probable  cause  or  leave  to  appeal  in  57 
forma  pauperis. 

Petitions  for  rehearing  on  reconsideration 22 

Miscellaneous  motions  and  orders 52 

Motions  for  evidentiary  hearing 4 

Civil  references: 

Orders  for  appearance  of  judgment  debtors 193 

Judgment  debtor  appearances 127 

Certificate  of  standing  master  re  contempt 15 

Miscellaneous  references: 

Appointment  of  Psychiatrist ' 28 

Attorney  Vouchers  Approved  ' 175 

Interpreter  Vouchers  Approved  ^ 22 

Psychiatrist  Vouchers  Approved  ' 14 

Miscellaneous  Vouchers  Approved  ^ 1 

1  'sint  nrevioDslv  handled  by  U.S.  Commissioners. 

Note. — The  workload  of  the  Los  Angeles  Commissioners  precluded  the  handling  of  petty  offense  violation 
cases.  Also,  many  potty  offenses  now  filed  were  not  within  the  jurisdiction  of  U.S.  Commissioners  since  not 
committed  on  Federal  enclaves. 

Comparison — 1971-72 

Complaints  for  warrants,  bail  only,  search  warrants : 

1972 3,  025 

1971 2,339 

Increase 686 

Fines  collected: 

1972 $11,  335 

1971 $4,614 

Increase $6,  721 

Minor  Offenses  (misdemeanors  over  6  months'  penaltv) : 

1972 1 135 

1971 38 

Tnorease 97 

Bail  Reviews: 

1972 321 

1971  (approximate) ._ 206 

Increase  (approximate) 115 

Postindictment  calendar: 

1972 2,254 

1971  (11  months) 1,  919 

Increase  (approximate) 335 

Petty  offenses: 

"1971 472 

1972 419 

Decrease 53 
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Cotnparison — 1971-72 — Continued 

Prisoner  petitions : 

1971  (11  months) 420 

1972 365 


Decrease  (approximate) 55 

Note.— Backlog  as  of  Dec.  31,  1971—50. 

PREPARED  STATEMENT  EXHIBIT  4 

JUDGE  PEIRSON   HALL 

As  of  January  1,  1973,  172  pending  cases  as  follows: 

Central  District  of  California 118 

Northern  District  of  CaUfornia 50 

District  of  Nevada 5 

Central  District  of  California 

MDL  #103 — Air  Crash — Toronto,  Canada,  7-5-70.  37  separate  cases — 18  law- 
firms.  Defendants:  Air  Canada,  jNIcDonnell  Douglas. 

jNIDL  #106 — Air  Crash — Duarte  California,  6-6-71.  71  separate  cases— 50  law 
firms.  Defendants:  Hughes  Air  Corp.,  C.I.T.  Corp.,  McDonnell  Douglas  Corp., 
U.S.A. 

10  miscellaneous  cases  involving  patents,  condemnations  and  wrongful  deaths, 
etc. 

Northern  District  of  California 

MDL  #107 — Air  Crash— Juneau  Alaska,  9-4-71.  Unknown  number  of  separate 
cases — 75  law  firms.  Defendants:  Alaska  Airlines,  Boeing  Co.,  Collins  Radio  Co., 
Standard  Kellsmans  Co.,  Jeppesen  Co.,  U.S.A. 

MDL  unkno-nTi — Air  Crash — Hamilton  Air  Force  Base,  5-4-70.  13  separate 
cases — 8  law  firms.  Defendants:  General  Dynamics  Corp.,  Convair  Corp.,  Dyna- 
lection  Corp.,  U.S.A. 

District  of  Nevada 

5  separate  cases  of  a  miscellaneous  nature. 

JUDGE  H.\RRY  WESTOVER 

30  bankruptcy  reviews  pending  as  of  March  5,  1973.  Reviews  filed,  all  but  30 
of  which  have  been  disposed  of:  1970—59;  1971—63;  1972—72. 

Senator  Burdick.  Judge,  you  may  proceed  in  any  manner  you 
wish. 

STATEMENT  OF  HON.  ALBERT  LEE  STEPHENS,  JE.,  CHIEF  JUDGE 
OF  THE  CENTRAL  DISTRICT  OF  CALIFORNIA  (LOS  ANGELES) 

Judge  Stephexs.  Thank  you,  Senator. 

Well,  I  will  proceed  then  in  the  same  manner,  more  or  less,  as  my 
predecessor,  Judge  Craig,  did.  As  you  have  noted,  I  have  given  to 
the  committee  that  statement,  or  brief  condensation  of  points  which 
I  would  like  to  make,  and  I  have  attached  to  it  some  exhibits.  Since 
it  will  appear  in  the  record,  I  will  just  highlight  it  now. 

The  Central  District  of  California  is  one  of  the  three  largest  trial 
courts  in  the  Federal  system  and  is  the  fastest  growing  district. 

Five  percent  of  the  people  who  reside  in  the  United  States  live  in 
our  district,  10,395,356.  This  is  equal  to  the  sum  of  the  number  of 
residents  of  14  States.  In  population,  it  is  30  percent  larger  than  the 
next  largest  district. 
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"We  have  16  active  judges.  If  the  number  of  judges  were  propor- 
tionate to  population,  we  would  have  20  judges.  If  we  had  as  many 
judges  as  the  14  States  which  make  up  an  equivalent  population,  we 
would  have  28  judges. 

Approximately  9,800.000  people  live  within  60  miles  of  the  court- 
house. One  half  of  California's  economy  is  in  this  area;  that  is,  the 
60-mile  circle  around  the  courthouse.  If  that  area  were  an  independ- 
ent country,  it  would  rank  10th  among  the  nations  of  the  world  in 
gross  national  product.  The  district  has  a  very  remarkable  and 
growing  wealth  of  humanity,  capital  and  production. 

Between  1960  and  1970,  the  population  of  the  district  increased  by 
2.1  million.  That  is  just  about  the  equivalent  of  a  city  the  size  of 
Philadelphia  or  Detroit  moving  into  our  district. 

I  believe  that  it  is  most  useful  if  tlie  central  district  should  be 
compared  with  courts  of  similar  size,  although  I  believe  that  it  com- 
pares favorably  with  all  courts  and  is  better  than  the  national  aver- 
age. 

The  management  and  performance  of  a  large  court  is  much  more 
complex  than  small  or  medium-sized  courts.  In  many  respects,  tliey 
are  hardly  comparable  at  all. 

There  are  15  courts  which  are  considered  large  metropolitan 
courts.  For  the  purpose  of  limited  discussion,  California  Central  can 
most  conveniently  and  productively  be  compared  with  the  other  five 
of  the  six  largest :  New  York  Southern.  Pennsylvania  Eastern,  Dis- 
trict of  Columbia,  Illinois  Northern,  California  Northern. 

I  represent  to  the  committee  that  the  district  which  I  represent 
has  a  very  highly  efficient  court. 

California  Central  has  a  low  number  of  pending  cases  per  judge 
in  the  face  of  a  sharply  increasing  rate  of  difficult  cases.  The  num- 
ber of  pending  cases  per  judge  is  lower  than  the  national  average 
and  lower  than  in  the  other  five  large  districts.  This  is  attributable 
to  the  fact  that  each  judge  is  responsible  for  his  own  cases  and  rec- 
ognizes tliat  the  disposition  rate  must  at  least  equal  the  rate  of 
filing.  It  should  be  noted  that  the  weighted  caseload  pending  at  the 
close  of  1972  had  substantially  increased  over  1971. 

The  court  has  succeeded  in  reducing  the  percentage  of  civil  cases 
over  3  j^ears  old  by  half  compared  with  1969.  The  national  average 
of  cases  over  3  years  old  is  8.8  percent,  while  we  have  only  5.4  per- 
cent of  civil  cases  over  3  years  old.  Nationalh',  27.6  percent  of  the 
criminal  cases  are  over  1  jeav  old.  Only  11,2  j^ercent  of  our  criminal 
cases  are  over  1  year  old. 

In  this  respect,  we  are  the  undisputed  leader  among  the  largest  six 
districts. 

From  filing  to  disposition  of  civil  and  criminal  cases.  Central  Cal- 
ifornia is  ahead  of  the  national  average  and  ahead  of  the  other  five 
largest  districts,  except  the  Northern  District  of  Illinois,  in  the  civil 
field.  Even  in  civil  cases,  our  record  is  better  than  Illinois  Northern 
from  issue  to  disposition. 

We  have  an  excellent  record  in  the  economical  use  of  jurors — 
better  than  any  other  of  the  largest  districts.  I  will  come  back  to  the 
subject  of  juror  use. 

The  point  which  I  wish  to  make,  Senator,  if  I  may,  respectfully, 
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is  that  the  public  gets  the  most  for  its  money  when  the  money  is  spent 
on  the  judicial  process  in  the  Central  District  of  California. 

Of  the  six  largest  metropolitan  courts,  the  Central  District  of 
California  has  experienced  the  most  dramatic  increase  in  time- 
consuming  and  troublesome  cases. 

]Management  statistics,  prepared  by  the  Administrative  Office, 
indicate  that  the  number  of  complex  and  time-consuming 
'Syeighted^  cases"  has  increased  by  16  percent  since  1969.  Compared 
with  the  five  districts  of  comparable  size,  this  is  the  most  rapid  rate 
of  increase. 

The  emergence  of  California  Central  as  a  center  for  coordinated 
and  selective  law  enforcement  can  logically  be  expected  to  generate 
an  even  greater  volume  of  complex  cases. 

This  is  a  subject  which  was  touched  upon  by  Judge  Craig,  and  if 
I  may  depart  from  my  prepared  statement,  I  would  like  to  invite 
attention  to  the  fact  that  in  our  district,  the  U.S.  Attorney  has  73 
assistants,  the  Federal  Bureau  of  Investigation  has  498  agents,  the 
Internal  Revenue  Service  has  115  special  agents,  the  Drug  Abuse 
Law^  Enforcement  Unit  is  expected  to  increase  its  combination  of 
State  and  Federal  officers  who  are  working  on  this,  and  to  increase 
the  persons  to  be  indicted  in  1974,  according  to  best  estimates,  from 
100  in  1973  to  276  in  1974. 

The  Secret  Service  estimates  that  with  its  52  agents,  their  num- 
ber of  arrests  will  greatly  increase  in  this  forthcoming  year. 

The  U.S.  Marshal  has  69  deputies,  the  Postal  Inspectors  have  75 
to  80  agents,  the  Securities  and  Exchange  Commission  has  14  special 
attorneys  and  11  agents.  The  Bureau  of  Narcotics  and  Dangerous 
Drugs  has  105  agents;  Alcohol,  Tobacco  and  Firearms,  30  agents; 
and  the  Organized  Crime  Racketeering  Strike  Force  has  7  attorneys. 

I  think  that  gives  some  idea  as  to  the  secret  to  rising  criminal  cases 
in  our  district.  I  am  confident  they  will  increase  in  the  next  4  years. 

In  1972,  Illinois  Northern  had  a  higher  number  of  weighted  filings 
than  Central  California,  as  did  California  Northern.  However,  the 
rate  of  increase  indicates  that,  proportionately,  California  Central 
is  going  to  experience  an  ever-increasing  burden. 

I  have  in  my  statement  commented  upon  our  use  of  magistrates. 
I  am  not  going  to  comment  further  on  that  at  this  time,  if  that  is 
permissible,  because  I  know  you  are  going  to  ask  some  questions  and 
it  will  be  probably  more  productive  to  zero-in  on  what  you  will  ask. 

We  have  three  full-time  magistrates  on  duty,  and  one  additional 
authorized.  Nine  magistrates  serve  in  the  district,  one  of  whom  is  not 
com])ensated  in  our  district:  He  serves  the  eastern  district,  too. 

We  have  plans  which,  hopefully,  will  soon  ripen  to  house  six 
magistrates  and  we  need  two  more.  We  are  going  to  ask  for  two  more. 

We  originally  asked  for  seven  and  rather  arbitrarily,  I  think,  were 
reduced  to  three.  San  Diego  has  three  magistrates  and  five  judges, 
and  San  Diego  has  made  a  fine  record  in  the  use  of  magistrates.  If 
we  had  a  similar  proportion  of  magistrates,  we  would  have  nine 
magistrates  for  our  16  judges. 

They  have  not  been  able  to  do  all  of  the  things  which  our  order, 
authorizing  magistrates  to  act  in  certain  cases,  covered.  Our  order 
puts  no  restriction  on  the  things  that  the  magistrates  can  do  as 
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authorized  by  law,  but  delineates  with  some  specificity  vdiat  particu- 
lar thiiifrs  they  are  to  do,  and  we  have  been  only  able  to  implement 
that  in  part. 

If  we  had  more  magistrates,  Ave  would  utilize  them  to  better 
advantage. 

I  have  already  mentioned  that  the  court  has  a  good  record  for 
economical  use  of  jurors  and  I  will  only  add  at  this  point  that  the 
number  of  days  of  juror  attendance  in  which  the  juror  did  not  serve 
on  any  actual  trials  in  the  Central  District  of  California  is  24  percent 
below  the  national  average  and  is  below  each  of  the  other  five  largest 
districts. 

Last  fiscal  year  we  had  completed  a  jury  assembly  room,  so  now 
we  are  able  to  draw  from  the  pool  of  jurors,  which  has  improved  our 
juries.  On  the  other  hand,  wo  have  had  cases  such  as  the  Pentagon 
Papers  trial,  in  which  approximately  200  jurors  had  to  be  called  in 
order  to  select  the  jury.  One  hundred  the  first  time,  and  that  jury  had 
to  be  dismissed,  and  again  the  process  was  repeated  and  100  jurors 
had  to  be  called. 

That  certainly  is  not  the  normal  thing,  fortunately. 

I  have  commented  on  how  the  district  handles  assignments,  and  I 
think  it  is  appropriate  to  say  that  the  judiciary  has  no  means — and  I 
think  inherent  in  the  system  is  the  fact  that  there  are  no  means— for  an 
appointment,  when  a  judge  dies  or  is  ill,  or  where  there  is  a  delay  in 
handling  judicial  emergencies,  except  to  draw  upon  judges  from  other 
districts.  It  must  be  remembered  tliat  the  flow  of  cases  through  the 
courts  is  not  an  eA^en  flow,  so  it  is  possible  for  judges  to  bank  their 
fires,  so  to  speak,  and  go  and  help  some  other  district. 

I  wouldn't  represent,  however,  that  this  does  not  add  to  the 
workload  of  the  judge  Avho  is  transferred  to  another  district,  because 
during  the  time  that  he  is  away,  he  continues  in  our  district  to  draAv 
additional  assignments.  But  when  you  have  a  large  court,  the  other 
judges  can  more  readily  back  up  the  absent  judge  by  taking  care  of 
emergencies. 

We  have  four  senior  judges  in  the  court.  One,  Judge  Yankwich, 
has  completely  retired.  Judge  Peirson  Hall  is  78  years  old;  he  has 
had  his  aorta  replaced;  he  has  a  pacemaker,  and  yet  he  carries  a 
tremendous  load  of  cases.  He  has  118  cases  plus  55  complex  aircraft 
accident  cases  in  other  districts.  I  have  attached  an  exhibit  which 
makes  this  clear. 

Judge  Westover  is  78  years  old  and  has  a  pacemaker,  and  he 
handles  all  of  the  bankrui)tcy  revicAvs  for  our  court. 

I  neglected  to  point  out  in  the  exhibit  which  I  attached  that  Judge 
Westover  has,  in  addition  to  that,  a  number  of  other  cases.  I  think 
at  least  22  other  civil  cases. 

I  think  that  if  all  the  cases  handled  by  those  tAvo  judges  were  to 
be  transferred  back  to  the  other  judges  of  the  court,  Ave  Avould  have 
at  least  one  additional  judge's  caseload. 

Judge  Byrne,  Sr.,  Avorks  almost  exclusiA^ely  Avith  the  Court  of 
Appeals.  I  think  that  it  Avould  be  important  for  you  to  knoAv  that 
one  of  the  reasons  that  he  feels  that  he  is  contributing  more  by  Avork- 
ing  Avith  the  Court  of  Appeals  is  that  there  is  no  provision  made  for 
a  senior  judge  to  have  a  reporter  or  a  clerk.  It  Avould  seem  to  me  a 
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small  price  to  pay  to  have  Jiidjje  Ryrne— he  would  have  worked,  in 
other  words,  up  to  7  years  after  his  retirement  or  taken  senior  status, 
had  he  had  this  kind  of  support.  I  think  it  is  regrettable  that  he 
doesn't  have  it. 

On  the  basis  of  figures  supplied  by  the  Subcommittee  on  Judicial 
Statistics,  even  if  the  central  district  is  allotted  o  additional  judges, 
by  1976,  each  of  the  19  judges  will  be  carrying  60  more  cases  than 
our  16  judges  are  now  carrying.  And,  wholly  apart  from  increases 
in  the  absolute  number  of  filings,  the  difilicult  cases  handled  by 
California  central  judges  have  been  increasing  at  a  faster  rate  than 
any  other  comparalile  district— 16  percent  over  a  o-year  period. 

The  resulting  burden,  created  by  increased  filings  per  judge,  and 
compounded  by  the  inevitable  increase  in  percentage  of  difficult 
and  time-consuming  cases,  can  only  create  an  inefficient,  backlogged 
and  congested  court  unless  additional  judgeships  are  provided. 

I  Avant  to  thank  the  Seniite  and  the  Congress  for  their  careful 
attention  to  the  needs  of  our  court  in  the  past.  I  respectfully  repre- 
sent, Senator,  that  the  subcommittee  in  making  its  report  has  made 
an  error  in  looking  at  its  ow^n  statistics,  which  were  supplied  by  the 
Administrative  Office. 

Eeading  from  the  subcommittee  report,  the  subcommittee  says: 

In  general,  the  subcommittee  considered  that  an  additional  judgesliip  should 
be  recommended  when  the  1976  projected  filings  per  judgeship  reach  400  or 
more. 

And  if  you  have  before  you  the  Administrative  Office  exhibit  1, 
which  came  from  the  subcommittee,  it  shows  that  in  the  event  three 
new  judgeships  were  authorized,  by  1976  the  number  of  cases  which 
would  be  the  burden  of  each  judge  at  that  time  would  be  394.  That 
is  only  6  cases  from  400. 

I  want  to  call  attention  to  one  more  thing,  and  that  is  that  in 
making  these  estimates  there  w^as  only  a  10-month  period  of  actual 
statistics  available.  Since  that  time,  we  have,  in  your  Committee 
exhibit  Xo.  1,  the  actual  filings,  which  show  an  increase  over  what 
the  estimate  was  wdien  the  subcommittee  acted. 

So  I  think  it  is  fair  to  assume  that,  had  they  used  the  actual  figures, 
that  394  might  well  have  gone  over  400.  That  would  indicate,  to  read 
their  own  measurement,  that  we  would  need  four  judges. 

I  want  to  make  it  very  clear  we  are  not  asking  for  four  judges.  I 
just  call  attention  to  this  as  a  matter  of  interest,  because  what  I  think 
the  Butzner  Committee  did,  in  finally  reducing  its  recommendation 
to  one,  was  to  misread  that  and  the  intention  was  to  make  it  two. 

Then  I  think  this  has  been  perpetuated  in  that  the  Committee  of 
the  Judicial  Conference  upped  it  to  two,  and  had  this  original  mis- 
take not  occurred,  it  would  have  been  three. 

I  have  emphasized  the  size,  efficiency  and  economy  of  our  court  to 
dispel  the  thought  that  we  can  deal  with  an  increasing  caseload  and 
an  increasing  complexity  of  judicial  problems  by  simply  changing 
procedures  and  improving  mechanical  efficiency,  and  also  to  provide 
assurance  that  the  money  required  to  maintain  the  court  will  be  well 
invested. 

In  support  of  this,  I  have  attempted  to  make  three  points  which 
I  believe  to  be  important.  First,  that  the  record  of  efficiency  of  the 
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Central  District  of  California  compares  favorably  with  that  of  any 
other  court  in  the  United  States  and  is  exemplary  wlien  measured 
against  courts  of  comparable  size. 

Second,  that  the  continuing  efficiency  of  our  court  depends  upon 
the  presence  of  three  additional  judges. 

And,  third,  that  v/hen  Congress  invests  in  the  Central  District  of 
California,  it  is  assured  of  an  optimum  use  of  each  and  every  dollar. 

I  have  included  in  my  presentation  which  you  have  at  hand,  the 
quotation  from  the  testimony  of  Chief  Judge  Chambers  of  our 
circuit  on  May  6,  1969,  v/hen  he  made  the  following  observation : 

I  have  a  horror  of  a  big  metropolitan  district  such  as  Los  Angeles  getting 
behind.  Once  that  happens,  none  living  lives  to  see  the  date  when  the  backlog 
is  eradicated.  So,  my  fifteen  years'  experience  tells  me  the  Judicial  Conference 
was  right  in  recommending  three  judges  for  Central  California  now. 

I  think  we  are  back  at  that  point  again,  and  that  we  again  need 
three  additional  judges. 

I  would  be  very  happy  to  answer  all  of  the  questions  that  may  be 
directed  to  me. 

Senator  Burdick.  Thank  you,  Judge.  We  glanced  over  your  state- 
ment and  I  am  glad  for  your  amplification  of  it. 

In  1971,  the  national  average  of  filings  per  judge  was  311.  Yours 
was  327,  according  to  the  exhibits.  In  1972,  the  national  average  of 
filings  was  363  per  judge;  j'ours  was  334. 

In  1971,  the  terminations  per  judge,  as  a  national  average,  was 
315;  yours  was  335  In  1972.  the  termination  average  per  judge  was 
358;  yours  was  340.  Statistically,  your  court  has  about  an  average 
workload  and  produces  about  an  average  amount  of  terminations  per 
judge.  Why  aren't  the  16  judges  enough  to  handle  the  caseload  at  its- 
present  rate? 

Judge  SiTSPiiExs.  If  I  understand  your  question.  Senator  the  16 
judges  are  sufficient  to  handle  the  cases  which  we  have  now.  That  is, 
at  the  present  rate.  I  think  that  we  are  doing  very  well  and  I  have 
tried  to  forthrightly  represent  that  to  the  committee.  I  think  the 
point  that  is  most  important  for  me  in  this  respect  is  the  same  thing 
that  Judge  Chambers  mentioned,  and  that  is,  that  if  the  large  court 
gets  far  behind,  it  is  very  difficult  to  bring  it  back. 

Now,  I  would  also  like  to  say  that  the  fact  that  we  have  a  national 
average,  X-number  of  cases,  doesn't  mean  that  that  is  an  optimum 
average  of  cases  that  a  jujdge  should  carry.  We  have,  if  I  read 
the  press  correctly,  been  criticized  roundly  throughout  the  country 
for  court  congestion  and  for  failing  in  our  duty  to  provide  prompt 
and  efficient  justice.  And  as  I  look  at  tlie  other  courts  which  are 
comparable,  and  as  I  look  at  the  national  averages,  we  need  improve- 
ment. I  think  that  our  record  shows  that — perhaps  it  is  an  indica- 
tion that — if  the  caseload  were  close  to  what  our  court  now  has,  w& 
would  all  be  better  off. 

Senator  Burdick.  The  Butzner  committee  gave  a  lot  of  time  to  this, 
and  they  said  the  yardstick  should  be  400  cases. 

Judge  Stephens.  I  don't  know  how  the  committee  has  come  to  that 
particular  conclusion,  but  I  think  400  cases,  with  the  kind  of  diffi- 
culty that  Ave  experience  in  Los  Angeles,  is  a  gross  overload. 

Senator  Burdtck.  Well,  of  course,  still  we  cannot  ignore  what  the- 
Butzner  committee  recommended. 


681 

111  19G9,  Avlicii  yon  had  only  13  jndges,  yon  were  able  to  terminate 
4,065  cases.  In  the  1970  Omnibns  Judgeship  Act,  yon  were  given 
three  new  judges.  In  1971,  with  three  new  jndges  yon  terminated 
only  4,539  cases,  or  only  474  more  cases  than  in  1969. 

I  should  also  like  to  mention  that,  in  1971,  you  had  vacancies  for  a 
total  of  33  months.  How  are  you  able  to  do  this?  Why  weren't  you 
able  to  handle  more  cases,  or  were  some  of  those  vacancies  prolonged  ? 

Judge  Stephexs.  I'm  sorry  that  I  didn't  bring  with  me  an  analysis 
of  that  situation,  but  I  had  prepared  an  analysis  which  shows  actual 
judge  power.  That  is,  subtracting  from  the  total  available  during  the 
fiscal  year,  the  portions  of  the  year  when  an  authorized  judgeship 
had  not  been  filled,  and  subtracting  from  that,  also,  the  duties  outside 
the  district,  which  include  visiting  judges,  wdiich  I  know  you  had 
mentioned  before  and  which  you  are  going  to  come  to  later. 

Senator  Burdick.  Yes,  we  are  going  to  come  to  that  one. 

Judge  Stephens.  Also,  duty  on  the  court  of  appeals.  And  when 
that  is  subtracted,  then,  of  course,  the  number  of  judges  actually 
available  are  never  the  full  complement. 

Senator  Burdick.  Then  in  1972,  with  the  full  bench  of  16  judges, 
you  terminated  5.251  cases,  vdiich  was  almost  equal  to  your  filings  in 
1972.  Yet  these  terminations  only  averaged  328  per  judge,  which  is 
30  cases  less  per  judge  than  the  national  average.  Is  there  any  reason 
why  your  terminations  should  not  equal  the  national  average? 

Judge  Stephens.  If  we  had  the  national  average  of  cases,  I  sup- 
pose they  would,  but  I  don't  think  we  do.  I  tried  to  make  the  point 
that  the  number  of  complicated  cases  has  greatly  increased  in  our 
district,  and  in  the  close  to  12  years  I  have  been  on  the  bench  there, 
the  character  of  the  cases  has  taken  quite  a  dift'erent  turn. 

We  have — and  I  have  also  mentioned — we  have  had  the  SEC 
move  its  principal  office  into  our  district  and  that  has  greatl}^  in- 
creased those  cases.  We  have  more  of  the  cases  like  EJlsherg  and 
Friar  s  Clvh.  and  things  of  that  nature.  I  think  that  probably 
accounts  for  it. 

Senator  Burdick.  Out  of  2.260  criminal  cases  in  1972,  465  of  those 
were  selective  service  cases.  Based  upon  the  testimony  we  have  had 
before  this  committee,  very  few  of  those  come  to  trial.  Can  you  tell 
us,  first  of  all.  how  many  were  tried,  and  how  many  were  disposed 
of  summarily  ? 

Judge  Stephens.  I  don't  know  how  many  selective  service  cases 
Avere  tried.  However,  selective  service  cases  are  disposed  of  in  several 
ways.  One  of  the  ways  which  is  noAv  more  frequent  since  the  Vietnam 
war  has  wound  down,  is  that  the  young  man  in  question  volunteers 
to  go  into  the  service,  if  he  is  permitted  to  do  so.  and  the  Govern- 
ment, as  a  matter  of  policy,  apart  from  the  court,  is  willing  to  accept 
this  as  the  disposition  of  it.  The  case  is  continued  and  the  young  man 
goes  into  the  Service,  and  then  that  case  is  dismissed. 

But  I  tliink  that  a  larger  number  of  selective  service  cases  are 
actually  tried  than  you  suppose  in  our  district.  There  are  some  pleas 
of  guilty  but  not  very  many.  So  the  cases  are  simple,  in  that  in  the 
usual  case,  the  question  is  whether  or  not  a  mistake  has  been  made  in 
the  processino-.  and  the  Government's  case  consists  of  introducing 
exhibit  1.  which  is  the  selective  service  record,  and  then  the  prosecu- 
tion rests. 
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It  then  comes  to  the  defense  and  they  usually  have  the  draftee 
testify,  and  then  the  rest  of  the  argument  is  based  upon  error  or  lack 
of  error  in  the  selective  service  process. 

So  then  the  trial  is  necessary. 
Senator  Burdick.  I  wonder  if  you  would  furnish  us,  at  your  con- 
venience, not  too  long,   of  course,  the  number  of  those '  Selective 
Service  cases  numbering  465  that  actually  came  to  trial  ? 

Judge  Stephens.  I  Avill  be  glad  to  do  so. 

Senator  Burdick.  "We  also  find  in  the  statistics  that,  ouf  of  the 
3,08-i  civil  cases,  516  of  those  were  prisoner  petitions.  The  testimony 
we  have  had  to  date  indicates  that — the  figure  most  often  used  and 
agreed  to  is  98  percent— of  those  are  disposed  of  more  or  less  through 
the  screening  process. 

Judge  Stephexs.  Yes,  I  think  that  is  true.  JMost  of  the  prisoner 
petitions  are  disposed  of  that  way. 

Senator  Burdick.  And  you  referred  to  the  magistrates.  Do  they 
handle  the  screening  ? 

Judge  Stephens.  All  of  the  prisoner  petitions  for  habeas  corpus 
are  automatically  referred  to  the  magistrates.  They  screen  them. 
They  also  screen  prisoner  civil  rights  cases,  in  which  there  is  no 
attorney.  In  other  words,  where  the  man  is  acting  as  his  own  attor- 
ney, and  then  their  reconnnendations  go  to  one  or  tAvo  judges,  either 
the  criminal  duty  judge  or  the  post  conviction  relief  judge,  and  that 
is  a  rotating  duty.  It  rotates  every  4  months. 

Senator  Burdick.  Getting  back  to  the  selective  service  cases,  they 
will  drop  olf  to  nothing  in  view  of  the  cessation  of  the  hostilities  in 
Southeast  Asia? 

Judge  Stephens.  I  would  think  so.  They  tell  me  they  have  2.000 
or  3,000  of  them  in  the  office  which  they  are  processing,  but  hopefully 
they  would  drop  off. 

Senator  Burdick.  I  mean,  as  you  go  along,  they  will. 

Judge  Stephens.  Certainly.  We  will  run  out  of  them,  in  other 
words. 

Senator  Burdick.  You  will  run  out  of  them.  That  is  my  point. 

Judge  Stephens.  That  is  right. 

Senator  Burdick.  Judge,  in  1972 — and  this  is  what  causes  me  some 
concern — in  1972,  active  judges,  not  senior  judges,  on  your  bench 
gave  118  days  to  other  circuits — other  districts,  excuse  me,  and  you 
gave  39  days  to  the  ninth  circuit.  This  is  a  total  of  157  days  given 
to  other  courts. 

In  1971,  you  gave  128  days  to  other  districts.  In  1970,  you  gave 
238  days  to  other  districts.  In  1969,  you  gave  only  60  days  to  other 
districts.  In  1968,  you  gave  326  days  to  other  districts.  Yet.  duiimr 
tlie  same  yeai^s,  you  contend  that  your  backlog  was  increasing  each 
and  every  year. 

How  do  you  justify  giving  away  judge  power  when  you  have 
plenty  to  do  at  home? 

Judge  Stephens.  Well,  I  think  it  is  fair  to  say  that,  as  chief  judge. 
I  have  no  authority  one  way  or  another  with  respect  to  wjietliei'  a 
judge  goes  or  doesn't  go.  It  is  a  personal  matter  and  they  do  not  always 
ask  my  opinion.  I  have  undertaken  to  advise  Judge  Chaml^ers  con- 
cerning tlie  caseload  of  the  various  judges,  so  that  he  might  make 
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an  intelligent  choice  when  he  thinks  the  need  of  another  district 
overshadows  the  need  we  have  at  that  point  and  wants  to  transfer 
someone  for  extra  duty  somewhere  else. 

I  became  chief  judge  in  September  of  1970,  and  I  had  no  hand 
at  all  in  any  of  these  matters  prior  to  that  time.  I  am  pretty  well 
able  to  answer  your  questions  as  to  1972.  xVs  to  prior  years,  I  don't 
have  with  me.  and  haven't  tried  to  examine,  the  record  in  those  prior 
years. 

I  Avonder,  in  the  statistics  you  just  quoted  for  1972,  if  you  have 
taken  Judge  Hall  out  of  that  active  list  Pie  is  a  senior  judge. 

Senator  Buedick.  Yes,  he  has  been  taken  out. 

Judge  Stepiiexs.  And  Judge  Byrne  is  senior. 

Senator  Burdick  That  is  i-ight.  We  are  not  including  them.  There 
would  be  more  if  we  included  them. 

Judge  Stepiiexs.  Yes.  I  realize  that. 

I  think  that,  in  every  instance  where  our  judges  wen.t  out  of  the 
district,  it  was  to  take  care  of  an  emergency.  Judge  Craig  mentioned 
the  fact  that  we  had  this  then  chief  judge  who  had  a  heart  attack. 
I  know  Judge  Craiy  went  over  there  and  spent  2  days,  had  to  drop 
whatever  he  was  doing  in  our  district  to  cover  that.  Judge  Curtis, 

1  mean.  And  he  was  succeeded  by  Judge  Crary,  who  spent  a  short 
time  there.  And  who  folloAved  him,  I  don't  know.  But  in  each 
instance,  we  have  had  an  emergency  that  demanded  the  use  of  our 
judges. 

Senator  Burdick.  We  find  from  the  records  that  Curtis  went  over 
for  2  days  and  Crary  for  2  days.  That  only  accounts  for  4  days. 

Judge  Stephens.  That  is  4  days.  Should  I  go  down  the  list? 

Senator  Burdick.  If  you  wish. 

Judge  Stephens.  Judge  Byrne,  Jr.,  went  to  northern  California 
for  4  days. 

Senator  Burdick.  He  is  a  senior  judge.  He  wasn't  included. 

Judge  Stephens.  Xo.  Judge  Byrne,  Sr..  went  to  San  Diego  for 

2  days  and  his  son.  Matt  Byrne,  went  to  California  northern  for  4 
and  Washington,  western  Washington,  for  4. 

Senator  Burdick.  Would  you  care  to  supply  this  later? 

Judge  Stephens.  Yes,  I  would  be  glad  to. 

]\Iay  I  comment  on  one?  There  is  Judge  Haulc.  who  spent  38  days 
in  California  southern.  I  think  tomorrow  you  will  have  an  oppor- 
tunity to  ask  the  chief  judge  of  that  district.  Judge  Schwartz,  about 
that,  but  I  talked  to  Judge  Ilauk  about  this  lyecause  he  liad.  as 
you  will  note,  the  only  extended  period  of  time  away  in  1972.  He 
said  that  he  and  his  wife  were  married  in  San  Diego  and  that  they, 
as  a  family,  had  taken  a  vacation  there  just  about  every  year.  They 
were  going  to  go  dovrn  there  in  1972,  and  there  was  a  need  for  an 
additional  judge,  the  Judge  Hank  said  if  lie  had  an  assignment 
he  would  sit  with  the  court  and  do  the  best  he  could  to  dispose  of 
cases.  And  he  did  do  that. 

He  disposed  of,  as  I  recall,  44  cases,  six  trials,  19  days  of  trial. 
Then  he  went  back  for  1  day — that  was  when  he  had  to  go  back  for 
sentencing  or  some  other  detail. 

I  have  commented  to  ]\Ir.  Westphal  about  this.  My  own  preference 
for  vacation  is  to  be  free  and  clear  from  any  judicial  duties.  I  asked 
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Judge  Hank  if  he  thought  he  was  imposed  on  in  any  way  by  that  and 
he  said,  no,  he  was  not,  and  he  enjoyed  his  service  there.  I  suppose 
we  have  to  judge  each  man  by  his  own  tendencies. 

Senator  Burdick.  But  it  is  a  fact,  is  it  not,  that  he  has  the  option 
of  accepting  or  not? 

Judge  Stephens.  Yes,  he  has. 

Senator  Burdick.  I  have  one  last  question  before  the  staff  will 
ask  a  few  technical  questions.  You  have  asked  for  two  additional 
full-time  magistrates. 

Judge  Stephens.  "We  have,  or  will. 

Senator  Burdick.  Have,  or  will? 

Judge  Stephens.  Yes.  I  don't  believe  we  have  officially  done  so. 

Senator  Burdick.  When  and  if  you  get  them,  how  do  you  plan 
to  use  them? 

Judge  Stephens.  "What  our  magistrates  have  done.  I  laid  out,  I 
think,  in  the  particular  exhibit  which  is  before  you.  While  they  were 
authorized  to  do  a  good  many  things,  we  have  never  been  able  to 
employ  them  in  other  areas  than  those  that  are  indicated.  That  is. 
all  the  old  commissioner  duties,  and  basically,  then,  in  the  criminal 
field,  doing  the  various  things  indicated.  As  soon  as  we  get  one  more, 
which  we  are  going  to  get,  we  will  enlarge  the  scope  of  the  magis- 
trate's duties. 

At  the  present  time,  our  Magistrate's  Committee  has  circularized 
all  of  the  judges  of  the  district,  asking  them  for  their  advice  as  to 
the  character  of  duty  which  we  would  next  propose. 

I  think  it  would  be  fair  for  me  to  express  my  own  opinion  on  this. 
One  vote  is  all  I  have  in  connection  with  this,  but  I  think  that  in 
our  district  we  had  best  employ  the  magistrates  in  matters  which 
they,  themselves,  can  dispose  of.  I  think  there  are  enough  of  those 
to  take  it  away  from  a  situation  where  a  magistrate  is  just  helping 
another  judge  do  his  work.  To  divide  up  six  masfistrates  among  16 
or  more  judges,  to  have  them  as  their  personal  aides,  is  a  very  diffi- 
cult thing  and  it  is  liable  to  yield  an  unfair  distribution  of  the  work. 

We  all  have  secretaries;  we  all  have  law  clerks,  who  can  devote 
themselves  to  us  individually.  But  the  magistrates,  I  believe,  can 
handle  work  of  their  own.  For  example — and  I  don't  consider  this 
just  a  personal  aside — where  you  have  a  situation  with  very  difficult 
lawyers,  that  is.  they  are  unreasonable  in  their  attitudes  toward 
discovery,  they  make  unreasonable  and  persistent  objections  in  taking 
of  depositions,  so  they  have  to  continue  to  come  back  to  the  court. 

The  magistrate  can  preside  over  the  depositions  and  rule  on  the 
objections  as  the  case  proceeds.  They  would  have  an  opportunitv  to 
bring  these  rulings  to  the  attention  of  the  court,  but  the  deposition 
would  nonetheless  proceed.  And  if  it  once  gets  concluded,  these 
dilatory  and  obstructionist  objections  usually  amount  to  nothing. 

So  the  purpose  is  to  get  it  over  with.  And  the  magistrate  can  get 
it  over  with.  They  can  do  that,  for  example,  in  a  case  which  demands 
testimonv  concerning  the  countv.  Thev  could  handle  that  work. 

That  gives  you  an  idea. 

Senator  Burdick.  The  next  question  will  be  given  to  you  by  the 
staff.  T  have  to  make  a  call  to  the  floor.  I  will  be  back  in  2  minutes. 
Would  vou  care  to  continue  under  those  conditions? 
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Judge  Stephens.  Certainly. 

Mr.  Westpiial.  Judge,  in  1972,  the  median  time  for  all  civil  cases 
terminated  in  your  district  was  7  months.  Again,  like  a  comparable 
record  in  Arizona,  that  is  a  very  good  median  time  figure  by  Admin- 
istrative Office  standards.  Do  you  agree  ? 

Judge  Stephens.  Yes,  I  agree  with  that. 

Mr.  AVestphal.  And  the  median  time  for  all  criminal  cases  was 
3.3  months.  Again,  that  is,  I  think,  by  any  standards,  a  very  good 
median  time  for  the  termination  of  criminal  cases. 

Included  in  your  caseload  are  some  143  marine  personal  injury 
cases,  and  I  take  it  that  a  number  of  the  California  districts,  or  at 
least  three  of  them,  get  marine  personal  injury  cases  to  one  degree 
or  another.  Have  you  given  any  attention  to  the  1970  amendments 
to  the  Longshoremen  and  Harbor  Workers  Act,  to  determine  what 
effect  those  amendments  will  have  on  that  particular  kind  of  case  in 
your  district  ? 

Judge  Stephens.  We  have  given  attention  to  that.  I  mean,  I  have 
tried  to  come  up  wdth  some  kind  of  an  answer  in  anticipation  of  your 
asking  this  question,  but  I  must  say  I  don't  know,  except  that  I 
think  it  will  increase  that  type  case. 

Mr.  Westphal.  Well,  of  course,  it  is  too  early  to  tell,  because  the 
cases  you  are  trying  now  went  on  trial  before  those  amendments  took 
effect.  The  testimon}^  before  the  congressional  committee,  when  it 
held  hearings  on  that  legislation,  was  that  witnesses  expected  that 
those  amendments  would  have  the  effect  of  reducing  litigation  some 
50  percent,  by  eliminating  reliance  upon  the  unseaworthiness  doc- 
trine and  by  eliminating  third-party  indemnity  actions,  plus  the 
increased  benefits  favoring  the  men. 

Do  you  have  any  better  prognostication  than  what  we  have  already 
been  given. 

Judge  Stephens.  No.  I  can  only  say  this :  I  think  it  will  certainly 
change  the  character  of  the  cases  dramatically.  But  I  think  it  will 
increase  the  number.  Because  it  will  be  easier  to  file  the  case  and 
proceed  with  it.  Most  of  these  cases  lend  themselves  to  settlement. 
We  don't  settle  them  all.  When  we  do  have  a  case  that  has  to  go  to 
trial,  sometimes  it  is  a  difficult  one.  But  I  think  we  might  even 
anticipate  there  will  be  an  increase  in  settlement,  too,  which  would, 
of  course,  counter  the  suggestion  I  made  that  there  might  be  more 
cases  filed. 

Mr.  Westphal.  Certainly,  v\4ien  the  basis  of  liability  is  negligence 
rather  than  unseaworthiness,  it  tends  to  make  the  parties  a  little 
bit  more  amenable  to  compromise. 

Judge  Stephens.  That  is  correct. 

]Mr.  Westphal.  Judge,  in  your  statement,  you  made  a  comparison 
to  some  of  the  other  large  districts.  This  raises  a  comparison  that 
the  subcommittee  has  inevitably  made  as  it  has  considered  the  manner 
in  which  the  districts  with  a  large  number  of  residents  operate.  If 
you  will  look  at  exhibit  2  that  is  attached  to  your  statement 

Judge  Stephens.  Yes. 

Mv.  Westphal  [continuing].  On  the  line  relating  to  terminations 
of  all  cases 

Judge  Stephens.  Yes. 
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]\Ir.  "Westphal  [continuing].  The  national  average  of  cases  termi- 
nated for  1972  was  358  cases  per  judge.  As  has  been  already  men- 
tioned, in  your  district  it  was  328.  In  New  York  southern,  with  27 
judges,  it  was  only  267.  In  Pennsylvania  eastern,  with  19  judges,  it 
was  only  2-18  per  judge.  In  Illinois  northern,  with  13  judges,  it  was 
only  310  per  judge.  And  yet  the  District  of  Columbia  terminated 
440  cases  per  judge  and  northern  California   terminated  430   per 

You  did  not  mention  Louisiana  eastern,  which  has  nine  judges. 
Louisiana  eastern  terminated  484  per  judge.  Is  there  any  explanation 
you  can  offer  as  to  why,  in  multijudge  districts,  the  rate  of  termi- 
nations per  judge  seems  to  be  lower  than  it  is  in  the  country  at  large, 
or  lower  than  it  is  in  a  bench  of  five,  six,  or  seven  judges? 

Judge  Stephens.  Well,  of  course,  we  are  comparing  specific  courts, 
and  I  think  a  great  deal  is  due  to  the  difference  in  the  organization 
of  the  court  and  also  in  the  cliaracter  of  the  cases. 

For  example,  you  are  very  familiar,  I  know,  with  the  District  of 
Columbia.  It  has  been  recently  reorganized.  It  was  on  the  master 
calendar  system  and  it  went  to  the  individual  calendar  system.  Xov.% 
it  had  an  accumulation,  in  other  words,  of  old  cases  that  would  be  easy 
to  dispose  of,  but  no  one  was  paying  any  attention  to  them.  As  soon 
as  they  put  the  heat  to  the  attorneys  and  to  the  cases,  they  were 
promptly  disposed  of. 

As  far  as — I  think  the  same  thing  will  show  up  in  New  York 
southern.  It  doesn't  in  1972  because  there  was  a  similar  reorganiza- 
tion away  from  the  master  calendar,  which  didn't  take  place  during 
1972.  At  that  time,  they  were  conducting  an  experiment  to  reduce 
cases,  and  they  were  able  to  do  it  dramatically  among  those  cases 
assigned  to  those  judges. 

Now,  I  think  in  fiscal  1973,  you  will  find  that  the  rate  of  disposi- 
tions is  phenomenal.  In  the  following  years,  after  that,  the  backlog 
of  cases  which  hadn't  received  attention  is  used  up,  and  it  will  drop 
back  down  to  something  that  will  be  more  normal. 

Mr.  Westphal.  "When  did  your  court  go  on  the  individual  calendar 
basis? 

Judge  Stephens.  In  1887.  That  is  the  year  the  court  seal  was 
adopted. 

^Ii'.  Westphal.  Since  1887  your  court  has  operated  on  an  individual 
calendar? 

Judge  Stephens.  Yes.  We  never  went  to  the  master  calendar. 

INIr.  Westphal.  I  see.  Yet,  during  this  time  you  have  been  on  the 
individual  calendar  system,  your  terminations  have  varied.  In  1908, 
they  were  209.  I  think  the  national  average  in  19fi8  was  310  per  judge. 

In  1969.  your  terminations  per  judge  were  313.  In  1970,  they  were 
3r)6  per  judge.  In  1971.  they  dropped  down  to  284.  That  is  when  you 
had  this  period  of  33  months  of  vacancy.  In  1972.  they  were  328. 

In  1972.  with  16  judges,  you  terminated  a  total  of  5,251  cases.  In 
1972,  Louisiana  eastern,  with  a  total  of  nine  judges  terminated  1,504 
cases.  Only  some  750  cases  less  than  your  district,  when  your  district 
had  some  seven  judges  more  than  Louisiana  eastern. 

I  don't  want  to  get  ijito  comparing  apples  and  oranges,  but  appar- 
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ontly  the  answer  must  lie  in  the  way  in  which  the  various  courts  are 
oroanized  and  run. 

Judge  Stephexs.  Isn't  Louisiana  eastern — is  that  a  border? 

Mr.  Westphal.  It  is,  for  all  practical  purposes,  bordered  with 
Mexico. 

Jud^re  Stephexs.  INIexico  ? 

Mr.  AVestphal.  It  is  on  the  Gulf  of  Mexico,  and  has  immigration 
cases,  narcotic  cases,  and  maritime  cases.  It  has,  I  suppose,  just 
about  the  same  kind  of  caseload  you  have.  It  has  New  Orleans,  which 
is  a  lai'ge  shipbuilding  port,  and  it  has  a  lot  of  government  con- 
tracts just  as  you  have  a  lot  of  government  contracts. 

Judge  Stephens.  Do  you  have  available  the  number  of  visiting 
judges  they  receive? 

Mr.  Westphal.  In  1972.  Louisiana  eastern  received  60  days  of 
visiting  judge  time  and  gave  8  days  of  visiting  judge  time  away. 

Judge  Stephens.  The  only  explanation  I  have  for  that  is  that 
there  must  be  a  diiference  in  the  character  of  the  cases.  I  am  quite 
sure  that  must  be  it.  In  our  court,  the  whole  pace  of  the  cases  has 
changed.  In  the  criminal  area,  when  we  get  rid  of  the  draft  evasion 
cases,  for  example,  that  will  again  change  the  face  of  the  criminal 
group. 

If  we  h;id  no  immigration  cases,  we  would  be  all  rirrht,  but  we  do 
have  quite  a  number  of  those,  and  more  of  them  go  to  trial  than  I 
imagine  would  be  the  case  in  San  Diego.  Although  I  have  served 
in  San  Diego,  and  I  had  immigration  cases  that  went  to  trial. 

JNIr.  Westphal.  Your  exhibit  2  makes  a  comparison  with  New 
York  southern  and  Pennsylvania  eastern  and  Illinois  northern.  Are 
you  aware  of  how  their  caseload  compares  to  the  caseload  in  your 
district? 

Judge  Stephens.  Pennsylvania  eastern 

Mr.  Westphal.  I  don't  mean  in  numbers.  That  is  shown  by  your 
exhibit.  I  mean  by  the  type  of  case. 

Judge  Stephens  [continuing].  Pennsylvania  eastern — I  am  not 
familiar  exactly  with  the  type  of  case- — but  I  can  comment,  I  think, 
accurately,  on  Pennsylvania  eastern.  It  was  also  a  master  calendar 
court  and  it  changed.  I  think  these  figures  of  1972  may  reflect,  as  I 
say.  the  washout. 

I  would  be  able  to  answer  that  question  by  the  end  of  the  week, 
because  we  are  going  to  have  a  conference  where  we  will  all  be 
together. 

Mr.  "Westphal.  Another  thing,  on  this  matter  of  the  individual 
calendars.  Your  statement,  your  written  statement,  suggests  that 
on  this  matter  of  giving  visiting  time  to  other  courts  that  the  larger 
district,  with  a  large  number  of  judges,  can  best  afford  to  give  that 
time  to  other  districts.  Of  course,  the  chairman  has  already  asked 
questions  concerning  the  number  of  days  you  gave  in  the  last  5 
years.  When  you  are  on  an  individual  calendar,  and  a  judge  takes 
an  assignment  out  of  his  district,  that  means  that  all  action  on  every 
case  on  his  calendar  just  stops.  There  is  no  judge  there  to  try  the 
case,  and  there  is  no  pressure  maintaiiif^d  on  the  cases  that  are  on  his 
calendar  during  the  time  he  is  out  of  the  district.  Isn't  that  true? 
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Judge  Stephens.  Well,  no,  I  think  it  is  true  in  a  way,  but  it  isn't 
literally  true,  because  the  law  clerk  and  the  secretary  are  very  fre- 
quently there.  The  court  clerk  is  there.  They  continue  to  keep  the 
pressure  on  the  cases  to  have  them  get  in  their  pretrials  and  complete 
their  discovery,  and  the  judge  is  in  communication  by  telephone 
or  mail  to  help  that. 

Mr.  Westphal.  But  the  pressure  that  I  am  talking  about  is  the 
pressure  of  calling  cases  and  alerting  them  for  trial  and  saying, 
"Judge  Jones  is  hearing  jury  cases  and  you  are  scheduled  for  next 
Monday  and  you  are  scheduled  for  next  Tuesday,"  and  so  forth. 
That  is  the  kind  of  pressure  that  gets  rid  of  cases  on  the  calendar. 
When  a  judge  on  an  individual  assignment  calendar  is  out  of  the 
district,  that  kind  of  pressure  doesn't  exist  with  reference  to  his 
calendar.  Isn't  that  true? 

Judge  Stephens.  If  he  is  out  of  the  district  for  an  extended  period 
of  time.  But  if  you  look  at  the  exhibit  which  you  gave  to  me,  showing 
1972,  for  example,  I  don't  think  there  is  any  acting  judge  who  is 
away  enough  of  the  time  to  bring  any  substantial  halt  in  the  progress 
of  his  cases.  The  point  that  you  make  is  certainly  well  taken. 

In  other  words,  the  judge  has  to  be  able  to  try  cases  or  else  he 
is  not  going  to  get  anything  done.  But  it  doesn't  mean  that  the  case 
has  to  be  tried  on  any  particular  day.  As  long  as  he  is  ready  to  try 
that  case  within  a  reasonable  period  of  time,  it  gets  the  heat,  and 

INIr.  Westphal.  Judge,  may  I  suggest  that  it  isn't  just  the  length 
of  time  that  the  assignment  out  of  a  district  takes;  it  is  also  the 
frequency  of  assignments  out  of  the  district.  For  example.  Judge 
Kelleher  had  four  different  assignments  out  of  the  district  during 
1972.  If  he  received  an  assignment,  for  example,  for  a  week  from 
Monday,  how  is  that  going  to  effect  the  scheduling  of  his  cases  for 
trial?  The  Judge  has  to  say,  "Well,  I  don't  want  to  start  any  case  on  a 
Wednesday  and  I  don't  want  to  try  any  case  that  isn't  going  to  be 
through  by  the  end  of  this  week,  because  on  the  following  INIonday 
I  have  to  be  in  another  district." 

To  that  extent,  every  time  he  accepts  one  of  these  assignments,  he 
lets  up  the  pressure  on  his  calendar  a  little  bit,  and  when  he  comes 
back  to  the  district  he  has  to  start  the  machinery  going  again.  These 
constant  interruptions  in  the  judge's  handling  of  his  individual 
calendar  are  bound  to  slow  that  calendar  down.  Do  you  agree  with 
that? 

Judge  Stephens.  Well,  I  don't  like  to  differ  with  you,  but  I  do 
disagree  with  you  on  this,  because  as  far  as  Judge  Kelleher  is  con- 
cerned— the  times  he  was  out— I  think  he  undoubtedly  planned  that 
in  advance.  Each  judge  sets  his  own  calendar.  We  have  law  and 
motion  on  Monday,  and  sentences — things  of  that  kind.  Tlie  day 
is  occupied  with  matters  other  than  trials,  normally. 

We  do  try  cases  on  Monday,  of  course.  But  we  start  our  trials 
on  Tuesday,  and  we  overset  the  calendar  by  maybe  four  or  five 
cases,  because  some  lawyers,  guaranteeing  that  they  are  going  to  go 
to  trial,  when  the  starting  day  comes,  settle  or  dispose  of  the  case  in 
some  other  way. 

What  it  amounts  to  is  simply  seeking  another  Tuesday  for  a 
trial.  I  think  the  heat  can  be  kept  on  them.  One  week's  difference 
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won't  make  tliat  much  difference.  We  don't  set  calendars  a  long  way 
ahead.  In  other  words,  in  the  superior  court,  they  will  have  cases 
set  a  year  ahead.  We  don't  do  that  because  if  Ave  set  a  case  more  than 
1  month  or  2  months  ahead  the  attorneys  forget.  There  is  no  effort  to 
dispose  of  that  case.  But  if  they  are  facing  an  imminent  trial,  they 
are  going  to  try  to  dispose  of  it. 

Senator  Burdick.  A  question  just  occurred  to  me,  Judge.  The  mat- 
ter is  a  little  more  serious  than  just  the  days  in  court.  You  have 
days  wasted  in  travel,  going  to  and  from  the  new  district.  You  have 
weekends  that  aren't  included.  Actually,  the  judge  would  be  away 
more  than  the  number  of  days  he  is  actually  given  credit  for  as  trial 
days.  On  the  calendar,  he  is  away  more  than  that,  is  he  not? 

Judge  Stephens.  Well,  I  assume  so.  If  he  travels  on  the  weekend, 
he  would  be  away  on  the  weekend  and  so  forth.  I  think  most  of  the 
judges  do  that,  because  otherwise  it  would  cause  a  greater  inter- 
ference. 

I  can't,  and  I  am  not  attempting  to,  represent  that  assignments  out 
of  our  own  district  don't  have  an  effect  of  putting  an  additional 
burden  on  the  judge  assigned;  they  do.  All  I  am  sajang  is  that 
the  judges  take  corrective  measures  which  enable  them  to  handle 
their  calendars  and  dispose  of  their  cases.  I  think  probably  that 
time  away  from  the  actual  calendar  does  require  a  little  bit  more 
of  the  judge  in  order  for  him  to  handle  his  total  caseload  than  if  he 
didn't  have  that  assignment. 

I  don't  think,  however,  that  it  interferes  in  our  court  with  the 
disposition  of  justice.  I  think  our  records  show — and  ]Mr.  Westphal 
lias  made  this  point — that  our  time,  both  civil  and  criminal,  for 
filing  of  dispositions  is  a  very  good  record. 

Mr.  Westphal.  But  it  does  affect  your  overall  productivity.  When 
your  judges  are  terminating  somewhere  between  269  and  328  cases 
per  judge  versus  a  national  average  that  is  higher  than  that,  when 
you  have  3,684  cases  pending  at  the  end  of  1972,  which  is  two-thirds 
of  what  your  filings  were,  and  when  the  judges  on  the  bench  spend 
as  much  time  out  of  the  district  as  yours  do,  that  is  bound  to  reduce 
the  total  number  of  cases  that  they  can  terminate  in  a  year's  time. 

That  seems  obvious,  doesn't  it? 

Judge  Stephens.  Are  you  asking  me  ? 

Mr.  Westphal.  Yes. 

Judge  Stephens.  Well,  as  I  say,  it  is  bound  to  have  an  effect. 
A  man  can't  be  two  places  at  one  time. 

The  only  thing  I  can  say,  and  I  think  it  should  be  said,  is  that 
perhaps,  from  the  _  standpoint  of  the  circuit,  this  is  the  only  way 
available,  and  justice  in  the  court's  circuit  as  a  whole  is  improved 
by  having  available  judges  who  can  take  care  of  emergencies  when 
they  occur. 

Mr.  Westphal.  Certainly,  the  system  does  have  to  take  care  of 
emergencies,  whether  it  is  a  heart  attack,  or  a  long  illness,  or  a 
vacancy,  or  a  problem  like  San  Diego  had  a  few  years  back,  or 
the  problem  New  York  southern  has  had.  We  realize  that  the  system 
has  to  take  care  of  that. 

Judge  Stephens.  Right. 
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Mr.  Westphal.  But  when  there  are  districts  that  have  a  large 
backlog,  which  are  now  asking  for  more  judges,  it  seems  incongruous 
that  they  should  have  been  giving  time  to  other  districts  at  a  time 
when  their  own  backlog  was  building  up.  This  is  what  we  are 
finding  in  many  situations  throughout  the  country.  It  doesn't  seem 
that  situation  should  exist.  Charity  should  begin  at  home. 

Judge  Stephexs.  Well,  commenting  only  on  our  own  court,  with 
which  I  am  best  familiar,  of  course,  as  you  pointed  out,  we  have  104 
days  of  time  out  of  the  district,  which  isn't  compensated  for  by 
someone  coming  in.  That,  of  course,  is  less  than  a  half  of  one  judge's 
time.  I  don't  know  how  you  could  be  able  to  take  care  of  the  emer- 
gencies we  have  in  the  circuit  by  appointing  judges  anyplace  else  to 
take  care  of  this. 

In  other  words,  if  you  appoint  one  judge  to  someplace  where  we 
have  contributed  something,  it  isn't  the  104  days.  We  are  used  to 
dealing  with  fractional  judges.  I  guess  you  can  say,  jokingly.  I  heard 
people  say  they  are  only  half  there,  or  something  of  that  kind,  but 
literally  you  can't  divide  them  that  way. 

Mr.  Westphal.  I  have  no  further  questions. 

Senator  Burdick.  One  more  question. 

How  many  three-judge  cases  have  you  had  in  the  past  year  or  so? 

Judge  Stephens.  You  don't  have  any  dissent  yet.  Senator. 

Senator  Burdick.  How  many  do  you  have? 

Judge  Stephens.  Oh,  a  great  number  or  them.  We  have  had  an 
increasing  number.  They  are  a  terrible  burden. 

Senator  Burdick.  I  would  think,  with  16  judges,  getting  a  panel 
together  is  quite  a  job. 

Judge  Stephens.  It  is.  It  really  is  and,  of  course,  having  to  ac- 
commodate the  busy  circuit  judge,  too,  makes  it  very  difficult.  The 
statute  gives  only  limited  authority  for  the  individual  judge,  and 
in  the  last  hearing  I  had,  in  order  to  expedite  it  and  avoid  some  of 
the  inconvenience  which  would  be  apparent,  I  held  a  hearing 
myself  in  a  situation  which  would  normally  require  all  three  judges 
to  be  present.  I  got  a  transcript,  I  sent  the  transcript  to  the  other 
judges,  along  with  what  my  recommendations  were,  and  recommended 
that  what  we  do  is  schedule  the  matter  for  further  hearing  in  the 
event  any  lawyer  wanted  to  say  anything  more. 

I  anticipate  they  won't,  and  we  can  close  on  the  record. 

Senator  Burdick.  One  other  question.  You  have  all  three  physically 
present  ? 

Judge  Stephens.  Yes. 

Senator  Burdick.  I  am  glad  some  relief  is  coming  to  you. 

Judge  Stephens.  I  hope  you  will  abolish  that  three- judge  court. 
That  will  be  a  big  relief. 

Senator  Burdick.  If  this  chairman  has  anything  to  do  with  it, 
we  are  going  to  abolish  them,  I  think,  this  year. 

Judge  Stephens.  Good. 

Senator  Burdick.  Thank  you  veiy  much.  Administrative  Office  ex- 
hibits 1  and  2  and  Committee  exhibits  1,  2,  and  3  for  California  Cen- 
tral will  now  be  received  in  this  record.  We  will  recess  until 
tomorrow  morning  at  10  o'clock. 
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Judicial  Service  Given  and  Received  (continued)                U 

Year 

Name 

Given 

Rec'd 

Days 

1968 

1969 
1970 

Byrne 

Arizona 
Cal(S) 
D.C, 
Cal(N) 
Cal(S) 
N.H. 
Cal(N) 
D.C. 
Cal(S) 
Nev. 
D.C.  ■ 
N.Y.(S) 
Arizona 
D.C. 
Cal(E) 
D.C. 
D.C. 
Cal(S) 

•  •••■••• 

11      . 

10 

27 

6 
11 
26 

1 
29- 
28 
17 
21 
31 

7 
27 

7 
33 
33 
12 

3 

3 

2  ' 

12 

3 
10 
11 
38 

8 

8 
12 
11 
28 

9 

22 

26 

12 

.    3 

5 

1 

6 

5 
24 
.    12      • 
12 

5 
36 
18 
22 
32 
39 
21 

9 
17 
■  1 
25 

Carr. 

Crary 

Crary 

Crary 

Curtis , 

Curtis. , 

Gray 

Gray 

Hall 

Hauk 

Hill 

Mathes 

Real 

Real 

Stephens 

Whelan 

Whelan 

•   ••••••• 

Iowa  (N) 

Neb. 

Hawaii 

........ 

........ 



........ 



Graven 

Pence 

Byrne 

Arizona 
Cal(N) 
Cal(S) 
Arizona 
D.C. 
Cal(N) 
Nev. 
D.C. 
Cal(S) 
N.Y.(E) 
Cal(S) 
Hawaii . . 

Crary 

Crary 

Curtis 

Ferguson 

Hall 

Hall.- 

Hauk 

Hauk  : ■ 

Real 

Real 

Westover > 

Pregerson 

Whelan 

D.C. 
Cal(S) 

Cal(E) 
Hawaii 
Mon. 
Wash 

(E&W)    . 

Crocker 

Pence 

Smith 

Goodwin 

Carr 

Wash(W 

Cal(S) 

Cal{S) 

Cal(S) 

Wash(W) 

Cal(S) 

Nev. 

Cal(N) 

Pa(W) 

Cal(S) 

Cal(S)  . 

Crary 

Curtis 

Ferguson 

Gray 

Gray 

Hall 

Hall 

Hall.. 

Hauk. 

Hill 

Pregerson 

Cal(S) 
Cal(S) 
Arizona 
Cal(S) 

Real 

Real 

Stephens 
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Judicial  Service  Given  and  Received  (continued)                U 

Year 

Name 

Given 

Rec'd 

Days 

1970 
1971 

1972 

i 

Cont'd 
Whelan 

Cal(S) 
Cal(S) 

Miss 
(E&W) 
Hawaii 
Wash 
(E&W) 

N.Y.(S) 

Mo(W) 

Hawaii 

Idaho 

Ore. 

•  ••••••• 

•  ••••••• 

Mon. 
Ore. 
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Pence , 

McNichols , 
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Arizona 
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Cal(N) 
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Cal(S) 

Wash(W) 
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Wash(W) 
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Crary 

Crary 
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Gray 
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Hall 

Hall 
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Hauk 

Kelleher 

Kelleher 

Kelleher 

Kelleher 
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Smith 

Solomon 
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9th  Gir. 

Byrne 

9th  Gir. 

Williams 

9th  Gir. 
9th  Gir. 

Kelleher 

Hill 

9th  Gir. 

1 

697 


Committee  Exhibit  3 
California,  Central 


Page  3 


Judicial  Service  Given  and  Received  (continued) 
Y«ar        Name  I   Given    I  Rec'd, 


1972 


Cont'd 

Whelan , 

Lucas 

Curtis , 

Lydick 

Gray 

Pregerson. . . , 

Crary 

Carr.V 


9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 


Days 


2 
5 
3 
4 
2 
5 
1 
1 
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["Wliereiipon,  at  12:40  p.m.,  the  subcommittee  adjourned,  to  re- 
convene at  10  o'clock,  tomorrow,  Wednesday,  March  14,  1973.] 


DISTRICT  COURT  JUDGESHIPS 


WEDNESDAY,   MARCH   14,    1973 

U.S.  Sexate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10:15  a.m.,  in  room 
1318,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)    presiding. 
Present:  Senator  Burdick   (presiding). 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director ;  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 
Senator  Burdick.  We  will  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill.  This  is  our  12th  day  of  hearings. 

Today,  we  will  consider  requests  for  two  additional  judgeships 
each  in  the  Northern,  Eastern,  and  Southern  Districts  of  California. 
Judge  Carter  of  the  northern  district  is  our  first  witness. 
We  are  pleased  to  welcome  you  to  the  committee.  Judge.  We  have 
your  letter  of  March  8,  and  will  place  it  in  the  record  at  this  time. 
[Tlie  letter  referred  to  follows :] 

U.S.  District  Court, 
Northern  District  of  California, 
San  Francisco,  Calif.,  March  8,  1973. 
William  P.  Westphal,  Esq., 
Committee  Counsel, 
Xew  Senate  Office  Building,  Washington,  D.C. 

Dear  Mr.  Westphal  :  In  compliance  with  Senator  Burdick's  letter  of  March  2, 
1973.  in  re :  my  testimony  before  the  Subcommittee  on  Improvements  in  .Judi- 
cial Machinery  on  March  14  as  to  our  need  for  the  two  additional  judgeships 
included  in  the  OmniI)Us  bill  approved  and  proposed  by  the  Judicial  Conference 
of  the  United  States — below  are  the  points  I  should  expect  to  cover,  in  whatever 
sequence   the   Subcommittee   elects : 

That  this  Court  was  at  full  strength  for  the  first  time  in  five  years  beginning 
February  10.  1972,  when  a  long-existing  vacancy  was  filled  and'  acceleration  In 
the  disposition  of  our  backlog  of  cases  began  to  show.  I  will  present  some  fig- 
ures, if  desired,  covering  the  time  since  the  appointment  of  that  eleventh  active 
judge  to  this  Court. 

That,  additionally,  this  Court  has  utilized  the  services  of  ten  visiting  judges 
who  sat  for  a  total  of  103  court  days  from  January  3,  1972,  to  date;  that  but 
one  of  our  judges  sat  outside  the  District,  for  an  overall  five  week  period; 
that  our  judges  sat  with  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit  for 
a  total  of  24  days,  August  8,  1972  to  date. 

That  despite  a  full  court  and  outside  help,  there  remained  3055  civil  cases  and 
1054  criminal  cases  pending  December  31,  1972. 

That  of  the  Civil  cases  calendared,  802  fall  into  the  heavily-weighted  Ad- 
miralty, Anti-Trust,  Copyright/Trademark,  Patent,  Land  Condemnation,  and 
Federal  Securities  categories,  plus  426  Civil  Rights  cases  which  carry  only 
slightly  less  weight ;  that  litigation  in  these  categories  presents  intricacies  and 
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ramifications,  and  involves  disproportionate  consumption  of  judicial  time  and 
effort.  Three  judges  are  heavily  engaged  in  multi-district  litigation ;  three  judges 
are  on  committees  or  subcommittees  of  the  Judicial  Conference  of  the  United 
States,  which  necessarily  demands  time  and  travel. 

That,  on  the  Criminal  side,  Selective  Service  ca.ses  pending  as  of  March  1, 
1973.  number  70  active  and  121  fugitive ;  that  120  .such  cases  will  be  put  for- 
ward for  indictment  by  the  U.S.  Attorney  in  due  course;  that  the  U.S.  Attorney 
is  reviewing  for  prosecutive  decision  1241  such  cases,  and  anticipates  half  that 
number  will  reach  actual  prosecution ;  that  while  Selective  Service  cases  will 
eventually  phase  out,  a  certain  number  of  cases  will  eventuate  as  draft  evaders 
return  from  foreign  refuges. 

That,  in  any  case,  the  activities  of  the  several  Department  of  Justice  task 
forces  implementing  the  "Crime  in  the  Streets  Act,"  tend  to  contribute  to  a 
crowded  criminal  calendar,  thus  slowing  up  the  handling  of  civil  business. 

That  our  rule  requires  the  use  of  6  man  juries  in  civil  cases  (of  23  civil  trials 
in  1972,  17  were  before  6  man  juries). 

That,  whereas  the  Local  Rules  of  this  District  provide  the  widest  possible 
powers  and  duties,  under  the  statute,  to  U.S.  Magistrates,  referrals  to  them 
are  at  the  discretion  of  the  judges  individually ;  that  while  a  case  might  be 
made  for  arbitrary  assignment  of  matters  to  Magistrates,  such  preemption  of 
the  judge's  right  to  manage  his  own  calendar  and  cases  as  he  determines  to  l)e 
best  in  the  interest  of  litigants,  and  of  saving  time,  cannot  be  gainsaid.  That 
our  Magistrates  do  handle  all  permissible  business,  both  criminal  and  civil, 
except  Habeas  Corpus  and  Naturalization. 

Finally,  that  no  new  courtrooms  or  chambers,  beyond  tho.se  already  in  con- 
struction and  funded,  will  be  required  if  two  more  judges  are  added  to  this 
District. 

I  trust  that  the  foregoing  meets  the  requirements  of  the  Senate  rule. 

Kind  regards. 
Sincerely, 

Oliver  J.  Carter. 

Chief  Judge. 

STATEMENT  OF  HON.  OLIVER  J.  CARTER.  CHIEF  JUDGE  OF  THE 
NORTHERN  DISTRICT  OF  CALIFORNIA  (SAN  FRANCISCO) 

Judge  Carter,  Mr.  Chairman,  it  is  a  pleasuro  for  me  to  appear 
here  today.  I  should,  before  I  begin,  exteiid  my  compliments  to  this 
committee  for  makino;  one  of  the  first  really  searching  inquiries  into 
this  question  in  my  judicial  experience,  and  I  have  been  on  the 
bench  now  going  on  23  years.  It  is  a  refreshing  experience  to  have 
this  occur.  I  want  you  to  know,  sir,  that  I  appreciate  it  and  I  ex- 
pect to  answer  any  questions  that  you  may  put  to  me  as  honestly  and 
sincerely  as  I  can. 

If  you  begin  to  invade  the  areas  of  judicial  integrity  or  judicial 
independence,  I  will  speak  up  to  defend  the  judiciary.  I  know  3'ou 
won't,  but  I  draw  lines  of  distinction  between  the  judicial  depart- 
ment of  government  and  the  legislative  department  of  government. 
I  have  operated  in  both,  and  perhaps  that  entitles  me  to  say  that 
I  know  what  I  am  talking  about. 

You  have  a  very  legitimate  concern  here  and  you  are  focusing  on 
appropriate  areas  of  inquiry. 

Upon  that  basis,  I  am  going  to  proceed  to  try  and  fully  and  com- 
pletely answer  all  questions  j'ou  may  put  to  me. 

Senator  BrrRnicK.  As  a  member  of  the  Legislature,  I  assure  you 
that  we  recognize  the  integrity  of  the  judicial  institution  and  that 
I  very  much  support  it. 

Jud.ge  Carter.  I  know  vou  do.  I  knew  vou  would.  That  is  whv  I 
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said  that.  I  want  you  to  know  there  is  no  hostility,  nor  any  question 
about  the  appropriateness  of  this  proceeding.  I  want  to  get  to  it  and 
get  it  out  just  as  straight  as  I  can. 

Senator  Burdick.  I  have  tried  to  be  very  frank  all  through  these 
hearings. 

Judge  Carter.  And  I  will  try  to  be  equally  as  frank,  sir. 

Xow,  coming  to  the  Xorthern  District  of  California,  which  hap- 
pens to  be  the  district  in  W'hich  I  sit  and  in  w^hich  I  have  to  live 
and  die  Avith  my  day-to-day  business,  I  will  attempt  to  outline  the 
problem  as  we  see  it.  and  as  our  records  show  It. 

We  have  met  with  a  rising  caseload  problem,  and  with  a  lack  of 
judicial  manpovrer  with  which  to  dispose  of  that  rising  caseload  at 
the  critical  times  when  the  caseload  was  there. 

Since  February  10th  of  1972,  we  have  had  a  full  court  operating. 
This  is  the  first  time  in  5  years  that  I  can  remember  that  that  situa- 
tion has  been  extant  in  our  district.  So  it  is  almost  a  new  experience 
for  us,  to  have  all  judges  on  the  job  and  working.  This  is  both  a 
refreshing  and  a  very  revealing  experience,  because  when  I  look  at 
the  statistics,  I  see  production  start  to  catch  up  with  the  incoming 
cases. 

I  do  not  mean  to  imply  that  we  are  in  a  state  of  balance  or  in  a 
state  where  we  can  easily  handle  all  of  the  backlog  that  we  have ;  I 
think,  as  I  have  indicated,  and  as  the  request  indicates,  we  must 
have  additional  judgeships  in  order  to  meet  the  growth  of  the 
filings  ill  this  district.  If  I  may  be  permitted  an  aside  here,  tlie  legis- 
lative expansion  of  the  judicial  fields  of  inquiry  in  such  things  as 
consumer  legislation,  ecology  and  other  different  areas  of  the  law, 
wdiich  were  formerlj^  not  before  us,  which  were  not  justiciable  issues 
in  our  court,  but  which  now,  because  of  congressional  legislation, 
have  become  justiciable  issues  has  simpl>'  added  to  our  caseload.  We 
now  have  more  filings  than  we  ever  had  before  and  more  complicated 
cases.  This  is  a  difficult  problem. 

Xow,  to  get  more  specific.  In  the  Xorthern  District  of  California, 
our  caseload  tends  toward  the  complicated  case.  In  other  words,  we 
have  a  greater  number  of  complicated  cases  per  number  of  judges 
than  they  do  in  most  other  districts,  although  there  are  a  few  other 
districts  which  have  a  similar  situation.  But  we  feel  that  we  are  in  the 
top  metropolitan  districts  that  have  this  kind  of  problem. 

Therefore,  we  have  to  deal  wdth  cases  that  take  from  three  to  eight 
weeks  to  try.  We  have  judges  sitting  in  the  multidistrict  antitrust 
fields.  Three  judges  are  presently  handling  nationwide  multidistrict 
aiititrust  cases  right  in  San  Francisco.  Tliese  take  time.  They  may 
take  6  months  to  dispose  of.  Some  can  be  handled  more  shortly,  but 
they  are  difficult  cases  to  handle,  to  say  the  least. 

I  know  that  people  from  Minnesota  are  aware  of  this,  that  you  have 
had  some  of  this  litigation.  People  who  have  been  around  that  court 
know  that  the  judges  in  Minnesota  handle  some  of  these  cases.  As  do 
judges  in  the  Southern  District  of  Xew  York,  the  Eastern  District  of 
Pennsylvania,  and  the  Central  District  of  California,  as  well  as  the 
Xorthern  District  of  California,  and  the  Xorthern  District  of  Illinois. 

We  try  the  bulk  of  these  multidistrict  cases.  There  are  also  other 
cases  that  are  quite  complicated  and  difficult.  We  have  between-  300  and 
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400  antitrust  cases  on  our  file  which  have  to  be  disposed  of,  and  these 
are  always  roadblocks  in  expeditions  handling;  of  cases.  When  you  start 
the  trial  of  one  of  those  cases,  that  stops  the  trial  of  all  of  the  other 
cases,  the  criminal  and  all  of  the  other  business,  until  that  one  case  is 
finished,  as  far  as  the  calendar  of  that  individual  judire  is  concerned. 

In  1968,  we  went  from  the  master,  or  central,  calendar  control 
back  to  the  so-called  individual  calendar  control,  and  we  did  that 
mainly  because  of  the  difficulty  in  handline:  the  complicated  cases. 
It  was  the  complicated  case  that  eventuall}^  broke  down  the  success- 
ful operation  of  the  master  calendar  system.  You  just  simply  can't 
make  special  assignments  of  the  complicated  case,  for  the  manage- 
ment of  that  case,  and  successfully  run  a  master  calendar  system. 
You  are  going  to  build  in  a  conflict  where  the  judge  who  is  to  do 
his  master  calendar  job  also  has  to  take  care  of  his  special  assign- 
ments. It  won't  work. 

If  you  want  experience  from  a  guy  who  has  been  on  the  firing 
line,  that  is  my  experience. 

So  we  simply  cut  the  Gordian  Knot  and  went  to  the  single  assign- 
ment system.  We  find  it  works  more  successfully  in  the  handling  of 
cases  in  our  district. 

Senator  Bttrdick.  AMiile  we  are  in  this  area — I  don't  like  to  inter- 
rupt— but  while  we  are  in  this  area,  we  find  that  on  the  average, 
throughout  the  country,  93-plus  percent  of  all  filings  are  settled. 
Would  that  percentage  hold  true  in  your  district? 

Judge  Carter.  Ninety-three,  what? 

Senator  Burdick.  Ninety-three  point  something.  Over  93  percent 
are  settled. 

Judge  Carter.  Are  settled?  Oh,  I  would  not  say  that  runs  true 
in  the  complicated  cases. 

Senator  Burdick.  I  mean,  overall. 

Judge  Carter.  Oh.  yes.  We  are  up  into  around  the  nineties.  Yes, 
it  is  just  about  that  in  our  district.  It  is  93-something.  It  has  been 
up  to  94 ;  it  has  been  down  to  92.  It  varies.  That  is  about  what  it  runs. 

Yes,  we  have  that  same  experience.  We  try  to  follow  a  good 
settlement  practice  and  shake  the  cases  out.  The  individual  calendar 
system  is  better  for  that,  too.  Although,  in  the  run-of-the-mill  case, 
you  shake  it  out  in  the  master  calendar  as  well.  I  have  been  on  both 
systems,  so  I  think  I  can  speak  knowledgably  on  that. 

Any  thing  further? 

Senator  Burdick.  No,  not  at  this  point. 

Judge  Carter.  All  right. 

Now,  there  is  another  area  of  business  that  we  have  which  is  not 
at  all  as  demanding.  I  don't  think  it  is  peculiar  to  us,  but  we  have 
it  and  have  to  deal  with  it.  We  have  extremely  heavy  Selective  Ser^■- 
ice  filings  in  our  district.  They  are  now  becoming  a  disappearing 
type  of  case,  and  won't  be  there  very  jnuch  longer.  They  are  not 
troublesome  matters  to  hear  and  determine,  once  you  have  discovery. 
They  are  the  simplest  cases  of  all  to  try  because,  if  the  discovery  is 
))roperly  conducted,  we  can  set  one  for  trial  and  try  it  in  1  or  2 
hours,  or  even  half  an  hour,  and  it  is  over.  We  can  in  effect  decide 
it  on  the  record.  And  we  can  get  a  reasonabh'  accurate  decision, 
I  hope. 
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In  other  words,  they  are  a  very  decidable  business.  All  we  have 
to  do  is  get  the  pipeline  full  and  we  go  off  like  clockwork.  So  they 
are  not  a  real  problem. 

As  a  matter  of  fact,  we  had  661  of  those  cases  in  1972,  so  it  in- 
dicates that  we  don't  have  a  small  number  of  those  cases.  We  have 
a  large  number.  As  of  now,  we  only  have  70  on  the  calendar,  and 
we  have  a  backlog  in  the  U.S.  Attorney's  office  of  about  1,000  await- 
ing investigation,  of  which  about  50  percent  will  produce  indictment 
charges  and  the  other  50  percent  will  be  reconciled  in  the  administra- 
tive process. 

That  is  another  600  cases  to  be  heard  and  determined,  plus  the 
few  that  we  have  left  on  our  calendar,  and  that  business  is  over.  I 
don't  see  any  more  of  that  kind  of  business. 

We  do  have,  also,  a  backlog  of  a  considerable  number  of  the 
so-called  fugitives,  who  are  people  who  are  charged,  who  have  left 
the  country  or  gone  out  of  the  jurisdiction  and  are  unavailable 
for  prosecution. 

Senator  Burdick.  They  represent  part  of  the  backlog? 

Judge  Carter.  No,  that  is  an  additional  backlog.  It  is  part  of  an 
overall  backlog.  It  is  additional  to  what  I  have  alreadv  mentioned. 
So  they  will  be  a  continuing  problem  for  sometime  m  that  respect. 

Senator  Burdick.  But  there  will  be  no  new  cases  filed  from 
this  point  forward? 

Judge  Carter.  No.  Other  than  the  50  percent  of  the  1,200  I  men- 
tioned, there  will  be  no  new  cases. 

Senator  Burdick.  We  know  there  will  be  no  new  cases  after 
July  1. 

Judge  Carter.  That  is  exactly  what  I  am  talking  about.  We  are 
talking  about  the  same  thing.  But  I  checked  with  my  U.S.  Attorney 
as  of  March — I  have  his  letter  here — it  is  the  12th  or  something  like 
that.  This  is  his  last  report  and  he  has  a  computer  count.  We  have 
so  many  of  them,  we  run  computer  checks  on  them.  It  gives  us  a 
pretty  good  total,  though. 

We  think  it  is  ratlier  accurate.  We  have  had  experience  with  it 
now  and  have  learned  how  to  treat  the  problem.  It  is  a  very  soluble 
problem  and  I  don't  see  it  as  a  recurring  problem.  It  doesn't  take 
much  judge  time.  So  this  is  not  of  concern. 

Speaking  in  numbers,  it  will  cause  our  numbers  to  drop,  but  to 
take  the  place  of  that,  I  see  a  growth  in  two  or  three  areas.  One  is 
in  the  business  transactions  cases,  both  civil  and  criminal,  and,  sec- 
ondly, in  the  area  of  the  task  force  type  of  case  created  by  the  Crime 
on  the  Streets  Act  of  1970.  Those  cases  are  now  coming  on  the  line 
and  they  are  beginning  to  come  with  greater  rapidity. 

The  special  grand  juries  that  were  impaneled  are  beginning  to 
report,  and  indictments  are  beginning  to  be  returned.  These  are 
the  conspiracy,  excessive  narcotic  or  gambling  cases  wliich  are  ex- 
tensive in  their  nature.  They  take  a  little  more  time  to  try  and  they 
are  a  little  more  difficult  to  handle.  They  have  better  lawyers  in 
them,  and  they  are  more  of  a  problem.  The  issues  are  quite  sharply 
drawn  and  we  have  a  very  excellent  bar.  The  lawyers  are  some- 
times described  as  "argumentative,"  but  they  do  a  very  capable  job 
of  defending  the  defendants  in  our  district. 
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So  it  would  be  my  impression  that  that  is  going  to  be  a  very 
respectable  sizable  item  and  that  it  will  replace  the  numbers  that 
we  lose  in  the  so-called  Selective  Service  cases.  Very  simply,  we  have 
learned  how  to  handle  those  and  can  almost  handle  them  on  a 
routine  basis  now,  but  we  will  have  to  take  each  of  these  new  cases 
on  its  OAvn  merits,  because  each  one  will  present  a  separate  problem. 

One  thing  that  has  concerned  me  fibout  this  kind  of  administration, 
this  handling  of  great  numbers  of  cases,  has  been  the  tendency  to 
want  to  try  cases  as  numbers.  You  have  to  dispose  of  your  calendar 
and,  therefore,  you  just  tick  them  off.  That  is  the  kind  of  justice 
that  always  frightens  me.  My  teachings,  my  notions,  my  instincts 
tell  me  that  it  is  better  to  take  more  time  in  the  decision  process. 
'\^nien  I  do,  my  conscience  then  tells  me  that  I  am  performing  my 
judicial  function  moi'e  in  keeping  with  the  principle  that  this  is  a 
court  of  significance  and  not  a  court  of  rogues. 

I  just  make  that  distinction.  If  the  words  are  offensive,  then  we 
can  change  the  words.  I  want  to  get  the  idea  across  that  there  is 
a  distinction  between  the  kind  of  justice  you  put  out  if  you  try  to 
go  at  it  in  a  machine-like  method  and  that  which  you  achieve  by 
^"aking  each  case  on  its  individual  merits,  with  each  judge  putting 
his  mind  to  each  individual  issue  and  independently  deciding  that 
case,  one  way  or  the  other.  That  is  his  business  and  no  one  else 
should  interfere  with  his  doing  it.  That  is  what  the  Constitution — 
his  oath — requires  him  to  do. 

If  lie  doesn't  do  tliat.  then  he  is  going  to  catch  hell  from  me,  and 
is  going  to  catch  hell  from  all  of  the  people  in  our  district.  That  is 
the  way  we  operate.  "\Ve  believe  each  man  should  do  his  task. 

Having  said  that,  let  me  say  that  I  think  that  we  are  operating 
well  now.  We  are  working  hard.  We  do  not  export  judges,  except 
in  that  one  case — when  a  judge  did  not  take  his  vacation — but  went 
to  Honolulu  and  to  Guam  because  the  chief  judge  of  the  circuit 
felt  there  was  need  out  tliere  to  eervice  those  courts.  In  that  period 
of  time  the  judge  from  Guam  had  to  come  into  the  Ninth  Circuit 
Judicial  Conference,  and  this  was  the  only  time  of  year  he  had  a 
chance  to  oet  away  from  that  couit. 

Our  judge  co^■ered  on  that  basis  and  held  court  in  Guam  while  he 
was  gone. 

That  is  the  only  Federal  law  in  that  area.  When  that  judge 
leaves,  there  is  no  Federal  law  out  there.  It  is  the  Federal  law 
for  the  mid-Pacific.  So  it  is  ultimate  and  final,  and  in  many  cases, 
the  court  of  last  resort.  It  has  to  have  a  sitting  judge. 

Finally,  we  do  import  a  large  number  of  judires,  for  which  we  are 
duly  thankful,  and  we  are  very  grateful  for  the  assistance  of  other 
courts  in  helping  us  dispose  of  the  business  w^e  have.  We  Avould  not 
have  this  record  of  dispositions  without  the  consistent  help  of  those 
conti-ibuting  judges. 

I  would  think  tliat  about  covei-s  what  I  have  to  say  to  you.  If 
you  have  any  questions.  I  would  be  perfectly  happy  to  hear  them 
and  attempt  to  answer  them. 

Senator  Btjroick.  Tliank  you  very  much  for  your  contribution 
this  morning.  We  do  have  some  quostions.  I  will  be  fol1ow(^d  by  tlie 
staff,  who  have  some  technical  questions. 
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Judge  Carter.  Certainly. 

Senator  Burdick.  In  1971,  your  district  had  32  months  of  va- 
cancies. In  1972,  it  had  814  months  of  vacancies.  Arc  all  of  these 
vacancies  now  filled? 

Judge  Carter.  Yes. 

Senator  Burdtck.  You  have  a  full  team  on  the  field  now? 

Judge  Carter.  Right.  And  it  is  great. 

Senator  Bitrdick.  What  was  the  reason  for  the  large  number  of 
vacancies  in  1971  ? 

Judge  Carter.  Executive  procrastination. 

Senator  Burdick.  I  guess  that  is  a  frank  way  to  put  it. 

Judge  Carter.  Well,  executive  and  legislative  procrastination. 

Senator  Burdick.  Oh,  no. 

Judge  Carter.  Oh,  yes.  You  want  it  straight?  We  got  a  real 
confirmation  fight  about  one  of  them,  if  you  want  to  know  what 
the  score  is. 

Senator  Bitrdick.  Without  arguing  that  point,  let's  move  on. 

In  1972,  you  received  280  days  of  visiting  judge  time. 

Judge  Carter.  Right.  Thank  God  we  did. 

Senator  Burdick.  This  is  equivalent  to  the  bench  time  of  at 
least  one  and  a  half  judges,  as  we  compute  it.  "Wlien  this  extra 
judge  poAver  is  taken  into  account,  your  per-judge  statistics  look 
different. 

Judge  Carter.  You  bet  they  do. 

Senator  Burdick.  Filings  per  judge  would  be  315  instead  of  358. 

Judge  Carter.  I  think  that  is  about  right. 

Senator  Burdick.  Your  terminations  would  be  378  instead  of  430 
per  judge. 

Judge  Carter.  I  don't  know  that  that  is  bad,  but  that  is  about 
right. 

Senator  Burdick.  Good  or  bad  is  another  question.  These  figures 
are  realistic,  I  think,  given  that  formula. 

Judge  Carter.  I  agree. 

Senator  Burdick.  You  agree.  ]\Iost  of  the  visiting  help  you  re- 
ceived in  1970  came  from  judges  in  Pennsylvania,  Virginia,  Noi'tli 
Dakota,  South  Dakota,  Washington,  and  Arizona. 

Judge  Carter.  We  had  some  very  good  ones,  I  will  tell  you  that. 

Senator  Burdick.  I  am  sure  you  did.  Isn't  it  likely  that  this  type 
of  visiting  help  will  continue  to  come  from  retired  judges  and  the 
Arizona  judges  who  appreciate  the  good  climate  in  San  Francisco? 
Judge  Carter.  That  is  not  necessarily  so.  For  instance,  the  Arizona 
judges,  some  of  them,  one  of  them  in  particular,  came  with  an 
Arizona  case  which  was  transferred  to  us.  The  indictment  was  filed 
in  Arizona.  It  involved  some  defendants  who  lived  in  our  district. 
The  Judge  very  properly  transferred  it  to  the  Northern  District  of 
California  because  of  the  residence  of  the  defendants. 

And  then  I  went  to  the  chief  judge  of  our  circuit  and  I  said,. 
"That's  not  our  business.  Here  we  have  an  Arizona  case  we  have 
to  try;  now  give  us  an  Arizona  judge  to  try  it." 

So  he  sent  us  an  Arizona  judge.  If  you  want  the  honest  answer^ 
that  is  the  way  it  works.  I  put  the  bite  on  the  chief  judge  and  said, 
"You  get  somebody  up  here  to  take  care  of  it,"  and  he  sent  me  one. 
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He  sent  me  a  good  jucl<^e  who  handled  the  case.  It  was  a  big  narco- 
tics conspiracy  case,  and  if  anyone  knew  how  to  handle  it,  that 
judge  did. 

Senator  Burdick.  Regardless  of  what  it  may  have  been,  the  fact 
is  that  you  had  no  trouble  in  getting  visiting  help? 

Judge  Carter,  What  was  that,  sir? 

Senator  Bitrdick.  You  had  little  difficulty  in  getting  visiting  help 
when  you  needed  it? 

Judge  Carter.  We  have  had  some  difficulty  in  getting  it  right  when 
we  wanted  it.  But.  yes.  Judge  Chambers  has  been  very  helpful,  you 
bet,  and  I  appreciate  it.  I  am  deeply  indebted  to  him  for  liis  Aer}- 
deliberate  and  conscious  effort  to  assist  us. 

Senator  Buroick.  I  believe  you  stated  in  your  opening  statement 
that  another  600  Selective  Service  cases  probably  will  wind  up 
that  branch  of  your  work. 

Judge  Carter.  Yes,  with  some  modifications  I  mentioned.  It 
certainly  will. 

Senator  Buedick.  Without  the  Selective  Service  cases,  your 
criminal  filings  would  total  only  781  for  1972,  and  this  would  reduce 
your  per-judge  statistics  substantially,  would  it  not? 

Judge  Carter.  Yes.  The  dimension  of  those  criminal  cases  is — 
they  are  not  too 

Senator  Burdick.  Also,  your  civil  filings  totaled  2,500  cases,  but 
that  included  418  prisoner  petitions. 

Judge  Carter.  Yes.  There  are  a  number  of  prisoner  petitions  from 
the  State  prison. 

Senator  Bllrdick.  How  do  you  handle  your  prisoner  petition  work  ? 

Judge  Carter.  We  have  what  we  call  a  habeas  corpus  clerk,  who 
is  really  a  deputy  clerk,  who  is  a  very  competent  man.  He  processes 
the  petitions  in  the  first  place,  and  then  recommends  to  the  district 
judge  to  whom  the  case  is  assigned  a  certain  course  of  action,  and 
the  district  judge  proceeds  to  handle  it  as  he  thinks  he  should.  But 
he  has  the  recommendation  of  the  habeas  corpus  clerk,  who  is  a 
very  capable  man.  in  processing  it. 

Tliat  is  the  procedure  by  which  we  handle  it.  W^e  are  very 
fortunate  in  the  man  we  have  in  that  position. 

Senator  Burdick.  You  use  a  clerk  instead  of  a  magistrate  for  that  ? 

Judge  Carter.  We  do.  We  think  it  is  more  efficient  and  wiser  in 
this  circumstance.  We  have  a  special  man  because  we  have  had  a 
special  load.  San  Quentin  Prison  is  in  the  Northern  District  of 
California,  as  is  Soledad  Prison.  They  give  us  an  extra-heavy  load. 
We  have  always  had  heavy  prison  petition  loads  in  the  Northern 
District  of  California. 

I  say  "heavy";  we  once  had  to  survive  the  load  from  Alcatraz. 
We  also  had  Folsom  Prison  when  we  had  what  is  now  the  eastern 
district.  So  we  had  most  of  the  State  prisons  in  our  district  at 
one  time. 

So,  over  the  years  I  have  had  some  experience  with  this  problem. 
While  we  only  have  part  of  it  left,  and  while  I  would  expect  a 
reduction,  to  some  extent,  in  these  prisoner  petitions,  they  are,  how- 
ever, being  replaced  in  part  by  the  prisoners'  civil  rights  complaints, 
which  Judge  Stephens  referred  to  yesterday.  That  kind  of  complaint 
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is  a  new  breed  of  cat.  if  I  may  use  such  a  general  term  to  describe  it. 

It  is  one  in  which  the  prisoner  is  seeking  now  to  establish  a 
whole  new  area  of  rights,  and  these  are  quite  complicated  when  you 
get  into  them. 

The  problem  is  to  get  them  screened  first  so  that  you  can  ascertain 
what  they  are  about.  You  have  to  pick  the  place  where  there  is  a 
legitimate  case  and  get  into  that  and  stay  out  of  the  ones  which  are 
not  legitimate.  This  is  a  very  difficult,  treacherous  area  in  which 
to  operate.  That  is  all  I  can  say  about  it  now.  We  are  just  learning 
how  to  deal  with  it.  It  is  very  complicated. 

Senator  Burdick.  As  chairman  of  the  Penitentiaries  Subcommit- 
tee. I  find  that  you  have  had  very  little  trouble  with  Alcatraz  in 
the  past  10  years. 

Judge  Carter.  That  is  exactly  right.  It  is  gone.  And  here  again 
we  have  been  relieved  of  a  burden.  That  was  something  to  handle. 
I  used  to  handle  those  writs.  I  know. 

Senator  Burdick.  What  you  just  said  is  borne  out  very  accurately 
by  the  exhibits  we  have  before  us.  For  1970,  you  had  1,078  prisoner 
l)etitions ;  in  1972,  they  dropped  to  418. 

Judge  Carter.  Eight.  They  are  dropping  only  because  we  are 
getting  a  little  more  order  in  the  petitioner  writs,  and  habeas  corpus. 
But  we  are  now  getting  into  the  area  of  prisoners'  rights,  and  the 
prisoners  are  attacking  the  constitutionality  of  the  indeterminate 
sentence  law,  and  all  of  that  business. 

Senator  Burdick.  Do  you  know  whether  or  not  the  State  of 
California  provides  counsel  for  the  prisoners  who  file  these? 

Judge  Carter.  No,  but  we  do. 

Senator  Burdick.  I  know  we  give  them  law  books,  but  do  you 
provide  them  with  counsel? 

Judge  Carter.  We  do.  We  use  the  law  schools  right  in  the  bay 
area.  The  State  of  California  doesn't  do  it,  but  we  see  that  it  is 
done,  AVe  don't  sit  there  and  lea^'e  those  men  mirepresented.  That 
is  the  point. 

Senator  Burdick.  I  am  thinking  about  places  like  San  Quentin  and 
State  institutions. 

Judge  Carter.  That  is  exactly  right.  That  is  what  I  am  talking 
about.  We  don't  sit  there  and  let  it  go  by.  We  don't  give  complete 
service,  but 

Senator  Burdick.  But  we  find  that  perhaps  98  percent  of  these 
prisoner  petitions  are  frivolous,  totally  without  merit.  What  per- 
certage  would  you  give  us? 

Judge  Carter.  They  don't  care  what  a  lawyer  tells  them.  They 
can  have  all  of  the  lawyers  in  the  world  and  they  sit  down — did  you 
ever  see  McGee?  He  will  write  petitions  while  his  lawyer  is  sitting 
in  his  cell.  He  continues  to  write  them.  He  writes  15  petitions  in  one 
day. 

Senator  Burdick.  I  know  this  happens.  I  have  been  in  a  peniten- 
tiary or  two,  and  I  know  the  law  library  encourages  that  in  cases 
in  which  a  lawyer  would  surely  recommend  against  it. 

Judge  Carter.  He  isn't  in  any  law  library.  He  does  it  right  out  of 
his  head. 

Senator  Burdick.  Just  out  of  curiosity,  how  many  petitions  has 
he  filed? 
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JiidiTC  Cartf.r.  We  have  said  ho  Avas  oppressing;  the  court :  he 
filed  somethinsr  like  87.  I  think. 

Senator  Burdick.  Yon  dispose  of  them  in  the  scioening  process, 
don't  3'ou? 

Jud^ro  Carter.  We  finally  prot  them  screened,  and  T  made  a  .iren- 
eral  order  sayin^r.  to  one  of  the  oth.er  judges,  no  more  petitions  by 
this  prisoner  until  these  petitions  have  been  to  the  court  for  con- 
sideration. 

That  Avas  that.  He  was  just  abusinof  the  process. 
Senator  Burdick.  Is  it  your  law  clerk  that  handles  these  or  the 
court  clerk? 

Judge  Carter.  We  first  process  them  through  our  habeas  corpus 
clerk. 

Senator  Burdick.  Is  he  one  of  your  law  clerks? 
Judge  Carter.  He  has  left  the  California  Continuing  Education 
of  the  Bar.  He  was  chairman  of  that  for  a  very  great  many  years, 
a  verv  well  educnted  man.  We  nre  verv  foiiunate  to  be  able  to  have 
him.  His  name  is  Felix  Stumford.  He  has  had  Ioujt  years  of  ex- 
perience in  the  profession.  And  when  I  approached  him,  he  was  in- 
terested, and  he  has  taken  over  the  job.  He  has  been  there  2  years. 
He  does  a  masfnificent  job. 

Senator  Burdick.  He  is  a  deputy  clerk  of  the  court  then,  not  a 
laAv  clerk? 

Judge  Carter.  He  is  a  deputy  clerk  of  court ;  he  is  only  there  by 
temporary  leave,  but  I  would  hate  to  lose  him.  He  is  good. 

Senator  BinRDicK.  He  works  it  up  and  screens  it  and  presents  it 
to  you  for  your  signature? 

'■'Judge  Carter.  So  far,  I  have  been  able  to  talk  the  Administrative 
Office  into  allowing  him  to  stay.  But  from  6  months  to  6  months.  He 
is  on  a  6-month  term. 

Senator  Burdtck.  We  find  that  many  courts  utilize  the  magistrates 
in  the  same  fashion. 

Judge  Carter.  I  would,  too,  and  our  magistrates  are  qualified  to 
handle  it.  every  one  of  them,  in  the  vSan  Francisco  area.  But  I  think 
it  would  be  a  waste,  or  a  misuse  of  their  time,  when  they  could  be 
better  used  in  other  areas.  While  we  have  not  yet  begun  to  use 
them  to  their  maximum,  we  will  use  them  to  their  maximum  before 
the  next  2  years  are  out.  And  if  we  do  get  two  ncAV  judges,  they  will 
be  used  verv  quickly. 

""Senator  Bit^dick.  Of  course,  as  you  know,  the  Magistrate  Act  is 
a  rather  recent  innovation,  and  we  can't  easily  feel  the  full  effect  of 
vrhat  they  will  do  for  us  yet,  but  so  far.  from  the  hearings  we  have 
hfid  the  past  11  davs,  they  seem  to  contribute  substantially. 

Judge  Carter.  They  surely  do.  I.  myself,  and  the  other  judges  of 
our  court,  refer  matters  of  great  importance  to  them,  but  what  I 
would  say  to  you — so  you  can  put  it  in  your  mind  for  further  leg- 
islative consideration — is  that  you  have  to  leave  to  the  judge  who 
is  handling  the  case  what  he  is  going  to  send  to  the  magistrate 
and  what  he  is  iroin£r  to  keep.  This  is  the  important  area  of  clecision. 
A  judge  may  find  that  it  is  wiser  for  the  expeditious  disposition  of 
the  case  to  sav,  "I  will  decide  this  right  now ;  I  am  not  going  to  .send 
it  to  the  magistrate,"  rather  than  to  go  through  the  format  of  sending 
it  through  the  magistrate. 
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You  have  to  jiicliro  the  kind  of  counsel  you  have  in  front  of  you, 
whether  or  not  tliey  are  getting  along,  or  not  getting  along.  It  is  a 
management  problem,  and  these  are  management  decisions  that 
have  to  be  made  on  the  merits  of  each  case.  This  is  judgment  for  the 
handling  of  a  lawsuit.  And  T  just  don't  see  hoAv  you  can  separate 
that  from  the  individual  judge. 

Senator  Burdick.  But  the  present  law  allows  that  discretion. 

Judge  Carter.  I  hope  it  never  changes  in  that  respect.  If  it  does, 
then  we  are  going  to  impair  the  effectiveness  of  the  court  to  that 
extent.  I  say  this  with  all  due  respect  to  the  magistrates  we  have. 
I  think  we  have  three  of  the  best  magistrates  in  the  busine?s.  in 
San  Francisco,  and  our  other  part-time  magistrates. 

Senator  Bukdick.  Are  they  full-time? 

Judge  Carter.  All  three  are  full-time. 

Senator  Burdick.  Can  you  use  more  ? 

Judge  Carter.  Xot  right  now.  but  we  will  as  soon  as  we  can  get 
them.  But  these  are  good  men  and  I  am  very  pleased  with  thenri 
and  they  do  an  excellent  job.  They  can  handle  any  kind  of  litigation. 
They  are  experienced. 

Senator  Burdick.  There  is  a  third  form  of  relief  which  we  hnvp  ^^^ 
mind  for  you. 

Judge  Carter.  "What  is  that? 

Senator  Bitrdick.  First  of  all,  Ave  are  hoping  the  Selective  Service 
cases  will  drop  away.  AVe  are  also  hoping  to  provide  more  or  less 
of  a  summary  method  of  disposition  of  all  of  these  prisoner  cases; 
and  third,  v^e  hope  to  abolish  three- judge  courts. 

Judize  Carter.  Oh,  three- judge  courts.  You  can  do  away  with  them 
as  far  as  I  am  concerned.  We  have  a  lot  of  them.  It  is  an  added 
burden,  and  there  is  no  other  clerk  or  staff  that  can  handle  the  three- 
judjre  court  work,  other  than  your  own  law  clerk. 

There  is  also  a  judge  problem,  the  mobilizing  of  the  manpower  to 
bring  in  the  other  additional  judges.  This  becomes  a  verj'  difficult 
lob.  It  places  a  terrible  burden  on  the  chief  judge  of  the  circuit.  It 
is  a  very  unwieldly  law  and  it  does  not  serve  any  expediting  purpose, 
in  my  view. 

I  would  agree  that  it  ought  to  be  abolished,  except  perhaps  in 
the  review  of  the  interstate  commerce  area.  That  is  the  only  place 
you  might  have  it.  But  other  than  that,  I  think  it  generates  un- 
necessary nonsense  that  we  have  to  go  through. 

Senator  Burdick.  I  suppose  there  is  more  time  taken  up  in  travel 
and  arrangements  than  there  is  in  the  actual  sitting? 

Judge  Carter.  Oh,  my  goodness,  yes.  It  is  just  slovr  motion  which 
does  not  yield  results. 

Senator  Burdick.  We  are  going  to  try  to  relieve  you  of  that. 

Judge  Carter.  I  hope  you  do.  That  won't  change  our  statistics, 
because  we  have  plenty  of  other  things. 

Senator  Burdick.  It  won't  change  your  statistics,  but  it  will  release 
judge  time. 

Judge  Carter.  To  some  extent.  Actually  speaking,  the  time  we 
take  in  the  three-judge  cases  is  more  of  a  nuisance  than  a  large  de- 
mand on  time.  AYe  just  have  to  build  around  it.  It  is  the  judge  who 
has  to  travel  to  us  who  loses  the  time. 
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Senator  Burdick.  AVhile  he  is  traveling,  he  could  be  sitting  on 
cases. 

Judge  Carter.  Exactly,  but  not  in  our  district ;  he  usually  is  sitting 
some  place  else.  For  instance,  very  often  we  have  Judge  East  from 
Oregon.  He  sits  on  a  number  of  our  three- judge  cases.  He  is  a  re- 
tired, or  senior  judge,  from  Oregon,  who  comes  down  and  sits  with 
us,  and  he  is  a  very  able  man  and  a  very  hard  worker.  He  takes 
care  of  all  of  the  business  that  is  assigned  to  him.  He  and  one  of 
the  retired  circuit  judges  sit  in  most  of  the  three-judge  cases  in  our 
court.  Not  all  of  them,  but  this  is  the  usual  arrangement.  Occasionally 
there  are  other  combinations. 

Now,  Judge  East  does  not  usually  try  cases.  He  is  that  far  along 
in  years  that  he  doesn't  want  to  devote  his  time  to  trial  work  any 
more.  His  temperament  is  such  that  it  would  be  a  burden  on  him,  but 
he  does  this  other  work  very  well.  He  writes  well  and  researches 
well.  So  I  think  he  has  a  good  utility  here  and  he  wouldn't  want  to 
go  back  into  the  hard,  fast-slugging  work  of  trying  cases. 

Senator  Burdick.  There  is  also  a  fourth  area  in  which  we  may 
have  given  you  some  help.  In  1972,  you  had  341  marine  personal 
injury  cases. 

Judge  Carter.  Yes. 

Senator  Burdick.  It  appears  that  the  1972  amendments  to  the 
Longshoremen's  and  Harbor  Workers'  Act  will  reduce  this  type  of 
litigation  by  about  50  percent. 

Judge  Carter.  It  may  or  may  not.  I  hope  it  does. 

Senator  Burdick.  That  was  the  testimony  before  the  Commerce 
Committee. 

Judge  Carter.  Well,  I'll  tell  you,  Senator,  I  will  believe  it  when 
I  see  it.  If  that  happens,  fine.  Then  talk  to  us,  but  don't  talk  to 
us  until  it  happens.  I  have  been  around  too  long,  and  have  been  in 
this  business  too  long;  I  have  heard  these  predictions  before  and 
seen  too  many  that  haven't  worked. 

Senator  Burdick.  I  am  sure  that  was  the  basis  on  which  many 
Congressmen  based  their  vote. 

Judge  Carter.  I  hope  it  works.  And  if  it  does  work,  more  power 
to  you. 

Senator  Burdick.  You  are  aware  of  the  amendments,  aren't  you? 

Judge  Carter.  I  am,  and  all  I  am  saying  to  you  is,  I  am  not  so 
sure  it  is  going  to  produce  that  end  result.  In  our  admiralty  field, 
in  addition  to  those  longshoremen  and  other  kinds  of  maritime 
worker  cases,  we  have  a  considerable  number  of  real  admiralty  cases, 
collisions  and  that  sort  of  thing,  which  take  substantial  time,  a  month 
or  two.  to  try. 

Senator  Burdick.  But  you  would  have  them,  whether  the  amend- 
ment were  present  or  not? 

Judge  Carter.  You  bet  your  life  we  would.  And  when  you  try 
one  of  those  cases,  you  try  something.  We  have  the  Coast  Guard  and 
all  of  the  marine  people  involved  in  that.  The  whole  structure  of  the 
maritime  agencies  of  Government  comes  into  them.  Then  you  get  one 
of  those  general  average  cases  and  that  really  slows  you  down.  You 
haven't  seen  anything  until  you  try  a  general  average  case.  I  wouldn't 
recommend  it  as  a  way  of  life. 

Senator  Burdick.  We  have  one  of  your  Senators  from  California 
present. 
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Jiidije  Carter.  Oh,  yes.  Sencator  Cranston. 

Senator  Burdick.  If  you  Avoiild  not  mind,  I  would  like  to  call 
him  now  to  make  any  remarks  he  may  wish  to  have  in  the  record. 

Jud<re  Carter.  Certainly.  I  would  love  to  have  Senator  Cranston 
speak.  I  hope  he  speaks  well  of  us. 

STATEMENT  OF  HON.  ALAN  CRANSTON,  A  U.S.  SENATOR 
PROM  THE  STATE  OF  CALIFORNIA 

Senator  Cranstox.  Thank  you  very,  very  much,  Senator.  I  deeply 
appreciate  this. 

I  simply  wanted  to  join  in  some  comments  that  were  made  yester- 
day by  Senator  Tunney  in  introducing  Judge  Tom  MacBride,  who 
will  be  the  next  Avitness  before  you,  as  I  understand.  I  have  known 
Tom  personally  for  many,  many  years  in  California.  He  was  in  the 
Assembly  when  I  was  active  in  government  in  California.  We  were 
very  close  associates  in  many  endeavors  there. 

He  was  a  leading  figure  in  the  California  Legislature.  He  served 
with  great  distinction  on  the  bench  in  California,  and  was  looked 
upon  as  one  of  the  leaders  of  the  bar  in  California,  and,  indeed,  in 
tlie  West.  I  simply  want  to  state  that  you  could  not  have  a  finer 
witness  than  Tom  IVIacBride. 

I  am  sure  he  will  be  helpful  to  you  in  your  deliberations. 

Senator  Burdick.  Thank  you.  Senator  Cranston,  for  those  words. 

Senator  Cranston.  Thank  you  very  much. 

STATEMENT  OF  HON.  OLIVER  J.  CARTER— (Resumed) 

Mr.  Westphal.  Judge,  I  think  that  the  statistical  records  with  ref- 
erence to  your  district  seem  to  make  a  point  here,  at  least  a  point  the 
committee  has  been  trying  to  make  with  several  of  these  districts 
that  we  have  examined  in  this  long  series  of  hearings.  If  you  would 
look  at  Committee  exhibit  1. 

Judge  Carter.  Yes,  I  have  it. 

Mr.  Westphal.  In  1971,  you  had  32  months  of  vacancies.  You 
didn't  have  your  full  complement  of  11  judges. 

Judge  Carter.  Exactly  right. 

Mr.  Westphal.  Also,  in  1971,  the  records  indicate  that  you  received 
some  298  days  of  visiting  time  from  other  judges.  Those  298  days  are 
probably  no  more  than  about  15  or  16  months  of  Bench  time  for 
one  judge,  so  that  while  you  lost  32  months  of  Bench  time  because 
of  vacancies,  the  visiting  time  replaced  only  about  half  of  that. 

Thus,  in  1971,  as  you  previously  mentioned,  you  did  not  have  the 
full  judge  power  that  was  authorized  under  the  statute;  you  did 
not  have  11  judges  working  full  time  in  your  district. 

And  in  1971,  the  terniinations  in  your  district  totaled  3650,  which 
was  only  332  terminations  per  judge. 

Xow,  in  the  year  1972,  you  did  have  your  full  judge  power 
available. 

Judge  Carter.  For  more  of  the  year. 

INIr.  Westphal.  Xot  for  the  full  fiscal  year,  but  for  the  full  calendar 
year. 

Judge  Carter.  Right. 
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Mt'.  "Westpiial.  You  still  didn't  quite  have  it  for  the  full  calendar 
year,  because  you  had  Si^  months  of  vacancies  in  that  calendar  year. 

Judoje  Carter.  Right. 
(  INIr.  Westpiiat..  But  in  1972.  as  tlie  chairman  has  previously  men- 
tioned, you  received  280  days  of  visitins:  time.  That  is  approximately 
14  months  of  judge  time.  So  that  for  1972,  at  81/^  months  of  vacancies 
and  14  months  of  visiting  time  received,  you  had  your  full  11  judge 
manpower,  plus  about  6i/^  more  months,  or  roughly  the  equivalent  of 

111/2  j^^clges. 

Because  you  received  tliat  outside  help,  you  had  the  full  manpower 
in  your  own  district  working,  and.  as  you  told  us,  your  11  men  work 
about  as  hard  as  they  possibly  can  to  carry  this  caseload. 

So  that  in  1972,  you  terminated  4726  cases,  which  is  some  1100 
cases  more  than  you  did  in  1971.  Statistically  computing  that  for  11 
judies,  it  comes  to  some  430  cases  terminated  per  judge. 

Judge  Carter.  Mr.  "Westphal.  at  tliis  i^oint,  may  I  interject^  T 
would  hate  to  cast  any  doubt  on  that  apparently  nice  figure,  but  I 
would  suggest  this:  there  is  in  tliat  record  some  purging  of  the 
calendai-s  of  judges  who  had  not  moved  their  caseload  during  the 
previous  period  of  years  and,  therefore,  we  got  rid  of  some  deadAvood, 
which  makes  good  statistics  but  is  really  a  lot  of  piece  work. 

I  don't  mean  to  say  that  it  detracts  greatly  from  the  C{uality  of 
the  work  that  was  done,  but  it  certainly  indicates  that,  when  you 
have  men  on  the  job  .they  can  call  the  dismissal  calendar  and  purge 
their  cases  and  keep  the  caseload  current.  It  is  a  current  caseload 
that  gives  you  a  productive  record. 

This  is  the  working  dimension  with  Avhich  we  try  to  deal.  We  try 
to  clear  this  backlog  that  is  loaded  with  deadwood  so  that  we  can 
know  what  we  really  have. 

Mr.  Westphal.  Of  course,  this  condition  of  congested  calendars 
is  going  to  ebb  and  flow.  In  a  given  year,  if  you  have  full  man- 
power  

Judge  Carter.  No.  Once  you  get  it  current,  it  should  not  ebb  and 
flow. 

Mr.  Westphal.  In  a  given  year,  if  you  have  full  judge  power  and 
you  get  a  little  extra  help,  you  can  get  a  lot  of  terminations  per 
judge.  You  can  set  up  a  dismissal  calendar,  and  attack  your  3-year 
cases ;  you  can  do  a  lot  of  things  if  you  have  the  manpower  working 
full  time  at  it. 

Judge  Carter.  Rii^ht.  Exactly. 

]\rr.  Westptiae.  All  right.  And  if  you  make  that  type  of  an  assault 
on  a  calendar,  or  put  pressure  on  the  calendar  in  January  of  each 
year,  for  example 

Judire  Carter.  Right. 

'Sh'.  Westphal  [continuing].  You  can't  very  well  repeat  it  again 
in  AuGfust  or  September,  because  you  haven't  had  that  much  dead- 
wood  built  up. 

Judge  Carter.  You  ought  to  do  it  every  six  months. 

]\rr.  Westphal.  All  right.  But  you  can  manage  your  calendars 
more  efficiently  that  way,  if  you  do  have  your  full  judge  power 
available. 

Judge  Carter.  T  agree  with  that.  I  don't  quarrel  with  that. 
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'Sir.  Wkstphal.  Your  district  in  1972  terminated  some  784:  cases 
more  than  were  filed  new  in  that  court  in  that  year. 

Judjze  Carter.  Yes.  But  as  I  just  said,  let's  not  <!;et  carried  away 
with  that  figure.  It  is  a  iiood  figure  and  I  like  it,  but  it  is  not  that  good. 

Mr.  Westphal.  Now,  in  this  4,726  cases — again,  if  you  follow  along 
on  Comniittce  exhibit  1 — of  that  4,726  cases  that  were  terminated, 
1.225  of  them  were  terminated  without  any  court  action  at  all.  And 
another  1.250  cases  were  terminated  before  any  pretrial  was  even 
held.  So  that  approximatly  2,500  cases  out  of  the  4,700  were  term- 
inated with  very  little,  if  any,  judge  time  or  court  time  put  in  by  your 
associates. 

Xow.  then,  that  means  that,  on  the  civil  side  of  your  calendar,  there 
were  366  cases  that  were  terminated  after  pretrial.  Those  terminations 
required  some  judge  effort — holding  a  pretrial  or  putting  a  little 
pressure  on  settlement  or  disposing  of  some  of  the  legal  issues  in 
the  matter.  Eventually  however,  the  parties  got  together  and  settled 
those  cases.  So  that  this  left  274  cases,  civil  cases,  that  were  eventually 
either  tried  to  conclusion  or  at  least  partly  tried. 

On  the  criminal  side,  you  had  a  total  of  435  cases  that  were 
either  tried  to  conclusion  or  partly  tried.  Over  604  criminal  cases  were 
dismissed,  and  some  of  those  dismissals  did  not  occur  until  after 
thore  had  been  some  judge  action,  such  as  rulings  on  suppression  of 
evidence,  and  so  forth. 

Judge  Carter.  Right. 

Mi-.  Westphal.  On  the  other  hand,  there  were  a  number  of  those 
dismissals  that  were  removed  by  the  U.S.  Attorney's  office;  isn't 
that  true  ? 

Judge  Carter.  Oh,  surely.  That  liappens. 

?Jr.  "Westphal.  Then  you  had  578  pleas  and,  of  course,  those  pleas 
require  judge  time;  you  have  to  set  the  plea  and  then  arrange  for 
a  pre-sentence  investigation.  Each  judge  who  has  such  a  case  has 
to  study  that  presentence  investigation,  and  idtimately  make  a  de- 
cision by  sentencing  the  defendant. 

Judge  Carter.  Going  through  the  plea  procedure  is  no  formality ; 
that  is  a  reality. 

Mr.  Westphal.  I  understand. 

Judge  Carter.  You  have  to  find  out  certain  things.  Here  is  one 
place  the  judire  has  to  be  worth  his  salt.  He  has  to  find  out  what 
the  defendant  understands  and  he  has  to  be  sure  that  the  defendant 
does  understand  what  he  is  doing.  If  he  doesn't,  his  proceedings  can 
be  fraught  with  error.  He  has  to  deal  with  this  with  extreme  care; 
he  has  to  make  cei-tain  inquiries,  and  he  just  can't  take  any  answer 
that  is  given  to  him. 

He  has  to  read  between  the  lines  and  sometimes  he  has  to  say, 
"Xo.  we  will  p:o  to  trail."  even  though  the  man  says,  "I  want  to 
plend  fniiltv."  I  have  sent  men  to  trial  who  say,  "Xo,  I  want  to  plead 
guilty,"  I  have  said,  "You  can't  talk  to  me  out  of  both  sides  of  your 
mouth:  you  go  to  trial  and  then  there  won't  be  any  question  about 
whnt  hnopened." 

Mr.  Westphal.  Judge,  I  am  not  trying  to  minimize  the  effort 
that  is  requiT-ed  in  order  to  manage  a  court  consisting  of  11  judges, 
with  4.000  filino-s  in  1972— 
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Judge  Carter.  That  is  right. 

Mr.  WESTriiAL  [continuing].  But  I  realize  it  is 

Judge  Carter.  Just  that  plea  problem  is  one  that  has  been  laid 
on  us  quite  heavily  by  not  only  the  Supreme  Court  of  the  United 
States,  but  by  the  higher  courts  of  our  respective  States,  because 
there  has  been  a  very  sensitive  response  to  what  was  felt  to  be  a 
lack  of  understanding,  of  just  proceding  willy-nilly  with  prisoner 
pleas  and  not  fully  understanding  what  was  going  on.  The  prisoners 
were  complaining  that  we  didn't  know  what  we  were  doing. 

Mr.  Westpiial.  But  you  had  578  pleas,  and  for  a  bench  of  11  judges, 
this  averages  out  over  a  period  of  a  year  to  52  pleas  per  judge.  Now, 
it  may  not  balance  out  evenly  on  your  11  individual  calendars,  but 
viewed  statistically,  this  is  some  indicia  of  the  workload  required 
in  arriving  at  a  plea,  the  acceptance  of  the  plea,  the  presentence 
investigation,  and  ultimately  the  sentencing. 

Judge  Carter.  Yes.  I  accept  that. 

Mr.  Westpiial.  All  right.  And  your  total  trials,  civil  and  criminal, 
came  to  699.  Again,  this  averages  out  for  a  Bench  of  11,  to  64  trials 
per  judge. 

The  trial  days  consumed  in  those  699  trials  were  1179,  which 
statistically,  again,  is  an  average  of  approximately  1  and  two-thirds 
days  per  trial.  That  probably  comes  about  because,  if  we  came  in 
and  picked  a  jury  this  morning  in  an  hour's  time  and  started  taking 
testimony,  only  to  get  a  settlement  during  the  first  recess,  that  counts 
as  a  trial,  even  though  it  is  probably  reported  as  only  two  hour's 
effort  on  the  part  of  the  court. 

I  think  the  point  that  is  made  by  this  review  of  the  particular 
situation  in  your  district  is  that,  while  it  is  very  difficult  to  manage 
a  court  as  big  as  yours,  with  as  many  cases  as  you  have,  neverthe- 
less, if  you  are  able  to  apply  full  manpower,  if  you  are  able  to  get 
whatever  help  the  system  can  give  you  from  retired  judges  or  from 
judges  from  districts  which  don't  have  as  much  work  as  your's  has, 
your  court  can  be  managed  so  that  it  produces  a  very  acceptable 
amount  of  work,  whether  your  terminations  are  430  or  380. 

Raw  numbers  alone  do  not  make  much  difference,  but  as  we 
analyze  them,  we  can  see  throughout  the  operation  of  that  court 
a  clear  manifestation  of  efficiency  and  of  hard  work  by  the  judicial 
manpower  that  is  ap]:)lied  to  that  work. 

Judge  Carter.  If  they  produce  quality  work,  that  is  my  view.  I 
accept  that,  if  they  do  quality  work. 

I  think  our  judges  on  our  court  all  face  this  problem  of  having  to 
manage  a  somewhat  similar  kind  of  calendar,  because  our  calendars 
are  all  drawn  in  the  same  wav  and  we  take  the  run-of-the-mill  draw. 
For  instance,  our  retired  judge  takes  the  run-of-the-mill  draw  in  a 
third  of  the  business  he  handles,  and  he  does  this  da3'-in  and  day-out, 
just  like  any  other  judge.  He  does  it  well. 

He  is  an  experienced,  able  judge,  and  he  is  the  one  safety  valve 
that  we  have  when  Ave  have  something  that  no  one  else  can  handle. 
He  is  the  one  man  that  you  know  is  equipped.  Sometimes  he  can't 
accept  a  case,  but  if  there  is  no  reason  for  disqualification,  he  will 
take  it  and  dispose  of  it. 

If  we  get  a  matter  of  disqualification  of  another  judge,  one  of  those 
sticky  kinds  of  questions  that  go  to  the  operation  of  the  court,  here 
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is  a  perfect  man.  The  Counsel,  and  even  the  litigants,  will  accept 
the  jud<2:ment  of  a  man  of  this  experience  and  character,  who  is  a 
very  able  operator.  He  knows  his  business. 

Xow,  we  are  very  fortunate  in  having  a  retired  Chief  Judge  who 
does  that  kind  of  Avork.  We  think  that  our  senior  retired  judge  does 
yeoman  service  for  us.  If  you  talk  about  half  a  load  in  our  district, 
that  is  doing  perhaps  as  much  as  a  full  load  in  a  great  many  dis- 
tricts, sitting  in  rural  areas  or  in  areas  where  the  caseloads  aren't 
heavy,  or  sitting  in  areas  where  they  have  their  caseloads  under 
good  management,  which  we  haven't  had  because  of  vacancies.  We 
are  just  now  beginning  to  enter  this  area. 

Xow,  if  we  just  get  this  additional  man])ower  we  will  get  over 
this  hump  and  we  will  get  that  control.  This  is  what  I  am  hoping 
the  Congress  will  buy,  because  it  seems  to  me,  the  Judiciary,  if  it  is 
to  stay  on  top  of  this  business,  has  to  have  the  manpower  to  do  it. 

If  I  may  for  a  minute  interject  a  little  of  my  personal  philosophy 
here,  it  seems  to  me  that  it  is  very  short-sighted  for  Congress  to  add 
to  the  load  of  the  courts  on  the  one  hand,  and  then  shake  its  head 
negatively  on  the  court  personnel  to  do  the  job.  so  long  as  the  court 
personnel  put  out  and  do  their  jobs.  My  men  put  out.  They  don't 
sit  around.  They  work.  They  don't  play  golf — and  I  don't  look  on 
ffolf  as  being  a  bad  thing,  either.  I  am  not  a  golf  player  myself, 
but  that  is  not  the  point;  I  just  don't  come  from  a  part  of  the  country 
where  they  played  it  that  much. 

Mr.  Westphal.  I  think  you  put  your  finger  on  part  of  the  task  of 
the  subcommittee.  Judge  Carter.  One  of  the  reasons  why  this  method 
of  hearing  was  decided  upon  was  simply  to  look  into  the  situation 
as  to  whether  districts  which  were  now  asking  for  additional  judge 
power  were  really  putting  out  with  reference  to  the  existing  judge 
power  that  they  had. 

Judge  Carter.  Well,  I  agree,  and  it  is  perfectly  appropriate 
to  look  at  that  with  great  care.  I  think  this  is  a  very  proper  area 
of  questioning.  I  am  not  at  all  negative  to  it.  I  think  it  is  a  wonder- 
ful idea,  that  we  do  have  to  answer  to  this.  I  am  pei'fectly  willing  to 
lay  my  operation  on  the  line  any  day  in  the  week. 

We  have  done  evei'ything  we  can  and  we  haven't  a  sluggard  in 
the  outfit.  They  do  their  jobs.  That  is  one  thing  I  can  say  without 
any  fear  of  contradiction,  and  if  I  couldn't  say  that,  I  don't  think 
I  rould  sit  here  and  tell  you  these  things. 

I  am  very  fortunate.  I  have  been  around  courts  and  I  have  been 
around  judges  that  didn't  always  work  that  hard.  I  know  what  it 
means  to  have  to  do  that  work  because  I  have  been  through  it.  And 
thnt  is  about  all  I  can  say  to  you. 

Now.  if  we  aren't  entitled  to  it,  I  don't  know  who  is,  but  I  don't 
mean  to  say — and  I  know  my  brothers  in  other  courts  in  California, 
thev  work.  They  are  not  lazy.  They  are  good  judges. 

Senator  Burdick.  Thank  you  for  giving  us  your  view. 

Judire  Carter.  Thank  you,  sir. 

Sonator  Burdick.  The  record  will  now  show  Administrative  Office 
exhibits  1  and  2  and  Committee  exhibits  1,  2,  and  3  for  the  Northern 
District  of  California. 
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Judicial  Service  Given  and  Received  (continued) 


Year 


1968 


1969 


1970 


1971 


Name 


Sweigert. . . 
Wollenberg . 
Muecke. . . , 

Crary 

Curtis 

Mathes.. . . 

Pence 

Goodwin . . . 


Beeks. 
Boldt. 


Burke .... 
Weigel. . . 
Weigel. . . 
Tuttle . . . . 
Hodge . . . . 
Muecke. . 
Crary .... 

Hall 

Pence. . . . 
Tavares . . 
Thompson. 
Kilkenny . . 
Solomon. . 
Goodwin. . 


Beeks. 
Boldt. 


Peckham. . 
Weigel. . . . 
Layton . . . . 

Tuttle 

Hodge. . . . 

Hall 

Pence 

Jamestown. 

Smith 

Thompson. 

Beeks 

Boldt , 

Doyle 


Lord 

Frey , 

Gray 

Hall 

Pence 

McNichols. 
Jameson.  . . 

Smith 

Thompson. . 
Belloni. . .. 
Solomon. . . 

Beeks 

Boldt 


Given 


Hawaii 
Hawaii 


Hawaii 

Guam 

Hawaii 


Arizona 
Cal(S) 


Rec'd 


Arizona 

Cal(C) 

Cal(C) 

Cal(C) 

Hawaii 

Wash 

(E&W)' 

Wash(W) 

Wash(W) 


5th  Cir. 
Alaska 
Arizona 
Cal(C) 
Cal(C) 
Hawaii 
Hawaii 
Nevada 
Q-egon 
Oregon 
Wash 
(E&W) 
Wash{W) 
Wash(W) 


Del. 
5th  Cir. 
Alaska 
Cal(C) 
Hawaii 
Mon. 
Mon. 
Nevada 
Wash(W) 
Wash(W) 
Colo. 

Minn. 
Arizona 
Cal(C) 
Cal(C) 
Hawaii 
Idaho 
Mon. 
Mon. 
Nevada 
Oregon 
Oregon 
Wash(W) 
Wash(W) 


Clark Sup.Ct. 


Days 


20 

22 

9 

6 

1 

17 

12 

1 
9 
7 

14 

26 

5 

28 

19 

1 

3 

8 

13 

1 

12 

1 

6 

1 

1 
1 

12 
12 

31 
19 
50 
22 

6 

9 

6 
46 
12 

4 
.  3 

2 
12 
26 

3 

1 
27 

1 

5 
14 

9 
13 

4 

3 


TTT 
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Judicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


Cont'd 


1972 


Clary 

Hoffman. ., . , 

Davies , 

Nichol 

Coople ....  4 , 

Craig 

Frey 

Byrne 

Crary 

Gray 

Hall 

Williams . . . . 

Smith 

Solomon 

Powell 

Clark 

Williams.. . . 
Schnacke. .. . 

Renfrew 

Wollenberg . . 
Sweigert. ... 
Zirpoli 


Pa(E) 
Va(E) 
N.D. 
S.D. 
Arizona 
Arizona 
Arizona  • 
Cal(C) 
Cal(C) 
Cal(C) 
Cal(C) 
Cal(C) 
Mon. 
Oregon 
Wash(E) 
Sup.  Ct. 


9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 


26 

23 

25 

28 

26 

33 

39 

4 

2 

1 

15 

10 

6 

1 

19 

22 

1 

3 

2 

1 

1 

1 
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Senator  Buedick.  Our  next  witness  will  be  Judge  MacBride. 

Welcome  to  the  committee,  Judge.  I  have  received  your  letter  and 

brief  dated  ]March  8,  and  I  will  now  have  them  entered  in  this  record 

in  case  you  wish  to  refer  to  them  during  your  testimony.  You  may 

proceed  in  any  manner  you  wish. 

U.S.  District  Court, 
Eastern  District  of  California, 

Sacramento,  Calif.,  March  8,  1913. 
Hon.  Qdentin  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Burdick  :  Pursuant  to  instructions  contained  in  your  letter  to 
me  of  Marcli  2.  1973.  inviting  me  to  appear  before  your  committee  on  Marcli  14, 
1973,  I  liave  attempted  to  set  fortli  in  tliis  letter  a  synopsis  of  the  attached  brief 
in  support  of  the  recommendation  of  the  United  States  Judicial  Conference  that 
two  new  judgeships  be  created  for  the  Eastern  District  of  California. 

I  appreciate  the  opportunity  to  appear  before  your  committee.  I  hope  this 
synopsis,  the  attached  brief,  and  my  own  testimony  at  the  INIarch  14tli  hearing 
will  assist  you  and  the  committee  in  your  deliberations. 

Two  additional  judgeships  are  needed  for  the  Eastern  District  of  California 
for  the  following  reasons. 

1.  In  19.o9  a  third  judge  was  authorized  by  Congress  to  assist  two  judges 
then  handling  the  judicial  business  for  the  same  geographical  area  which  is 
now  the  Eastern  District  of  California,  and  which  is  now  served  by  three  full- 
time  judges.  Between  1959  and  the  close  of  fiscal  1972.  the  total  civil  and 
criminal  filings  in  the  area  encompassed  by  the  Eastern  District  increased  29-5%. 

2.  From  19G5,  when  the  Eastern  District  was  created,  through  fiscal  1972, 
the  total  case  load  increased  60%. 

3.  Although  in  1972  there  was  a  slight  decrease  from  1971  filings,  the  annual 
increase  of  filings  resumed  in  fiscal  1973  and  a  10%  increase  in  filings  is  ex- 
pected each  year  for  the  next  five  years. 

4.  With  442  cases  per  judge  our  district  has  the  highest  weighted  case  load 
per  judge  in  the  Ninth  Circuit  and  the  12th  highest  in  the  nation.  If  two  new 
judgeships  are  added  to  the  district  and  the  predicted  increase  in  case  load 
continues,  the  weighted  case  load  should  be  320  cases  for  each  of  the  five 
judges  by  the  time  the  new  judges  are  "on  the  line"  in  1974.  and  the  load  will 
be  up  to  353  cases  per  judge  by  tlie  time  the  new  judges  have  completed  their 
first  fiscal  year  of  service  in  1975. 

5.  Except  for  the  Northern  District  of  Oklahoma,  which  apparently  files  its 
cases  on  a  single  tract  basis,  the  Eastern  District  has  the  largest  nimiber  of 
pending  eminent  domain  filings  in  the  nation.  Our  Assistant  U.S.  Attorney  in 
charge  of  the  lands  division  predicts  that  this  load  will  be  increased  by  an 
additional  185  cases  within  the  next  five  years. 

6.  Our  district  contains  over  one-half  of  the  federal  land  in  California.  We 
have  14  military  bases,  fi  national  parks.  8  Corps  of  Engineers  lakes,  and  15 
national  forests,  all  producing  an  ever-increasing  amount  of  court  and  mag- 
istrate business. 

7.  The  7  state  penal  institutions  in  the  district  are  a  reliable  source  of  five 
to  seven  habeas  corpus  or  civil  rights  filings  each  week. 

8.  Annual  filings  of  class  actions  have  jumped  from  zero  to  14  in  less  than 
three  years. 

9.  Seven  ecology  cases  have  been  filed  within  the  last  18  months.  One  of  these 
cases  involves  the  entire  Central  California  Water  Power  Project  and  could  take 
the  time  of  one  judge  for  as  much  as  six  to  eight  months. 

10.  Admiralty  cases,  which  were  unknown  in  the  district  five  years  ago,  are 
on  the  increase.  In  1972,  22  were  filed. 

11.  All  of  the  ca.ses  mentioned  in  Paragraphs  8,  9  and  10  above  are  difficult, 
complex  and  time-consuming.  Few,  if  any  of  them,  can  be  tried  in  less  than  a 
week.  Most  will  take  more  than  a  week,  and  in  some  cases  months  to  try. 

12.  In  19.59  each  judge  in  the  district  spent  an  average  of  128.5  hours  annually 
on  the  bench  for  the  purpose  of  civil  law  and  motion  and  pre-trials  and  for 
criminal  arraignments,  pleas,  motions,  and  sentencing.  By  1972  this  average 
had  jumped  to  149  hours  per  judge,  in  spite  of  the  fact  that  the  inauguration 
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of  the  Public  Defender  system  in  1971  and  the  referral  of  first  time  immigration 
offenders  to  the  magistrate,  also  in  1971,  brought  great  savings  of  time  to  our 
criminal  calendars. 

13.  In  addition  to  handling  their  regular  criminal  calendar  and  civil  and 
law  and  motion  calendars,  the  three  judges  in  our  court  took  evidence  for  a 
total  of  205  days  in  19r)9,  and  had  5V^  days  of  help  from  outside  judges.^  By  the 
end  of  fiscal  1972,  the  trial  load  for  the  same  judges  had  increased  to  a  total  of 
273  days  with  an  additional  32i^  days  given  by  visiting  judges  and  36  days 
given  by  our  senior  judge.  In  that  year  I  sat  a  total  of  l.")4  days  and  my  col- 
league in  Sacramento  82  days.  In  addition  he  spent  55  working  days  in  the 
hospital  or  convalescing. 

14.  It  is  impossible  to  try  cases  at  our  present  rate  and  still  perform  with 
the  thoroughness  and  efficiency  the  job  requires,  to  say  nothing  of  v,-hat 
the  grind  is  doing  to  the  health  of  the  judges.  One  additional  judgeship  would 
not  solve  our  problem.  The  alternatives  to  giving  us  two  additional  judgeships 
would  be  (1)  set  our  trial  calendar  with  less  depth  and  thus  decrease  the  annual 
trial  load  which  would  result  in  a  further  increase  in  the  spread  of  time  between 
issue  and  disposition,  or  (2)  ask  for  the  regular  assignment  of  a  visiting  judge 
on  a  monthly  basis  throughout  the  year.  I  submit  that  neither  of  the  two 
alternatiA-es  is  a  satisfactory  method  of  solving  the  problem. 

For  the  reasons  .stated  above  and  as  more  fully  detailed  in  the  attached  brief, 
I  urge  your  committee  to  accept  and  endorse  to  the  full  committee  the  recom- 
mendations of  the  United  States  Judicial  Conference  that  two  new  judgeships 
be  added  to  the  Eastern  District  of  California. 
Respectfully  submitted, 

Thomas  J.  MacBride. 

1  This  computation  is  based  on  combining  two  one-half  day  trials  to  make  one  day 
in  the  total  flgure. 


Brief  in  Support  of  Recommendation  of  U.S.  Judicial  Conference  That  Two 
Additional  Judgeships  Be  Created  for  the  Eastern  District  of  California 

The  case  for  the  addition  of  two  new  judgeships  to  the  Eastern  District  of 
California  is  demonstrated  by  the  inordinate  case  and  trial  load  with  which 
the  existing  three  judges  are  now  burdened,  plus  the  anticipated  progressively 
increasing  load  for  the  next  five  years,  both  as  to  number  of  cases  and  com- 
plexity of  litigation. 

In  1965,  counties  were  taken  from  the  Southern  and  Northern  Districts  of 
California  to  form  the  34  county  Eastern  District,  which  encompasses  almost 
the  entire  Sacramento-San  Joaquin  Valley  in  central  California.  Geographically 
it  is  the  largest  district  in  the  state.  It  is  also  the  18th  most  populous  district 
in  the  Federal  Judicial  System. 

Previously,  in  1959  Congress  authorized  three  judgeships  to  serve  the  .same 
counties  which  are  now  contained  in  the  Eastern  District.  Two  of  those  judges 
were  to  sit  in  Sacramento  as  a  part  of  the  Northern  District  of  California  and 
one  was  to  sit  in  Fresno  as  a  part  of  the  Southern  District  of  California. 
Although  the  second  judge  for  Sacramento  was  authorized  in  1959,  the  judge- 
.ship  was  not  filled  until  September  1961  when  T.  J.  MacBride  was  appointed 
by  President  Kennedy. 

In  1959  when  the  third  judgeship  for  the  same  geographical  area  now  en- 
compassed by  the  Ea.stern  District  was  authorized,  the  totiil  civil  case  filings 
for  the  area  were  278.  Total  criminal  filings  for  the  same  year  were  305.  By 
1965  when  the  Eastern  District  was  formed,  the  civil  case  filings  for  the  geo- 
graphical area  encompassed  by  the  district  had  grown  to  579,  and  the  criminal 
filings  had  increased  to  399.  for  total  filings  of  978  to  be  handled  by  three 
judges.  By  the  end  of  the  1972  fiscal  year  the  criminal  filings  for  the  district 
had  increased  to  909  and  the  civil  filings  to  648,  for  a  total  of  1557  cases. 
This  represented  a  60%  increase  in  total  filings  from  1965  to  1972,  and  a  295% 
increase  from  1959  to  1972.  By  the  end  of  the  1972  fiscal  year,  the  Eastern 
District  had  the  highest  number  of  filings  per  judge  in  the  Ninth  Circuit  &nd 
the  seventh  highest  number  in  the  entire  Federal  Judicial  System.  At  the  end 
of  the  same  fiscal  year,  from  the  standpoint  of  weighted  case  load  per  judge, 
the  district  had  the  highest  case  load  in  the  circuit  by  a  margin  of  102  cases 
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per  judge,  and  the  12th  highest  case  load  in  the  entire  federal  judiciary  i)y  a 
margin  of  107  cases  per  judge. 

According  to  the  publication  Management  Stati.stics  for  the  United  States 
District  Courts  compiled  by  the  Administrative  Office  for  fiscal  1972.  400  judges 
handled  a  total  weighted  case  load  of  137.000  ca.ses  in  fiscal  1972  for  an  average 
case  load  of  335  cases  per  judge.  That  this  national  average  is  too  high  has 
obviously  been  recognized  by  the  United  States  Judicial  Conference  when  it 
made  its  recommendation  to  the  Congress  for  the  creation  of  an  additional  51 
judgeships.  Assuming  that  in  tlie  give  and  take  of  legislating  the  omnibus  bill 
we  end  up  Avith  50  new  judgeships,  then  measuring  450  judgeships  against  tlie 
total  present  weighted  case  load  would  provide  an  average  weighted  case  load 
of  304  cases  per  judge.  If  we  had  had  five  full  time  judges  in  the  Eastern 
District  in  fiscal  1972.  our  individual  weighted  case  load  would  have  been  265 
per  judge,  but  if  we  continue  the  10%  annual  increase  in  case  load  that  I  antici- 
pate, then  by  the  time  our  two  new  judges  would  become  active  in  1974  we 
will  have  a  weighted  case  load  per  judge  of  315,  and  by  1975.  their  first  full 
year  of  .service,  their  case  load  would  be  back  up  to  342,  which  is  seven  cases 
per  judge  more  than  the  335  ca.ses  per  judge  which  the  United  States  Judicial 
Conference  has  found  to  be  too  high. 

The  record  of  filings  since  19.59  demonstrates  an  increase  each  year  in  the 
filings,  particularly  in  civil  cases  in  the  Sacramento  court.  An  increase  in  filings 
of  at  least  10%  per  year  is  expected  for  the  next  five  years.  The  result  is  that 
our  judges  are  overbui'dened.  carrying  far  in  excess  of  their  share  of  the 
national  load,  and  our  calendars  are  dropping  steadily  l»ehind.  In  1969  the 
median  from  issue  to  disposition  was  14  months.  By  1972  it  had  jumped  to  21 
months.  Were  it  not  for  help  we  are  receiving  from  our  own  .senior  judge  and 
from  visiting  judges,  our  situation  would  be  impossible  if  we  are  to  adhere  to 
the  principles  of  speedy  justice  for  criminal  defendants  and  civil  litigants. 

The  increase  in  numbers  alone  demonstrates  the  need  for  the  two  new  judge- 
ships. Actually,  however,  the  complexity  and  time-consuming  nature  of  the 
cases  being  filed  in  the  district  are  more  supportive  of  the  need  for  the  two 
new  judge.ships  than  are  the  number  of  cases  being  filed. 

Except  for  the  Xorthern  District  of  Oklahoma  where  the  filings  are  made  on 
a  single  tract  basis  we  have  the  largest  number  of  pending  public  and  private 
eminent  domain  ca.ses  of  any  district  in  the  United  States,  namely.  125  ca.ses. 
Each  of  these  cases  carries  the  built-in  specter  of  a  fairly  lengthy  civil  jury 
trial.  In  fiscal  1972.  34i/^  days  out  of  .36  days  of  visiting  judge  bench  time  was 
spent  on  condemnation  cases.  The  Assistant  United  States  Attorney  in  charge 
of  the  Land  and  Natural  Resources  Division  in  Sacramento  predicts  that  within 
the  next  five  fiscal  years  it  is  anticipated  that  at  lea.st  185  additional  con- 
demnation actions  will  be  filed  on  behalf  of  various  federal  agencies  dealing 
with  the  land  in  our  district.  Included  in  this  group  are  estimates  of  the  Corps 
of  Engineers  that  the  value  of  land  being  sought  by  that  agency  will  exceed 
."R31. 000.000.  To  this  should  be  added  the  cost  of  approximately  4100  acres  for 
the  Auburn  Dam  and  Auburn-Folsom  South  Canal,  which  will  run  the  total  up 
many  millions  more. 

The  Eastern  District  is  unique  in  the  amount  of  government  land  and  the 
number  of  government  forests  and  parks  contained  within  its  boundaries.  Next 
to  the  states  of  Alaska  and  Nevada.  California  has  more  federal  government 
land  than  any  other  state  in  the  Union,  and  over  one-half  of  that  federal  land 
is  located  in  the  Eastern  District.  We  have  six  national  parks,  including 
Yo.semite ;  fifteen  national  forests,  including  Tahoe;  and  eicht  recreational 
lakes  created  by  United  States  Corps  of  Engineers  projects.  With  a  constant 
increa.se  in  snow  sports  the  parks  have  cea.sed  to  be  populated  only  in  summer. 
They  are  all  taking  on  winter  populations  that  bring  increasing  business  to 
our  district  and  magistrate  courts. 

This  district  is  also  imique  in  the  nximber  of  state  penal  institutions  located 
within  its  boundaries.  They  are  seven  in  number  and  produce  a  constant  flow 
of  habeas  corpus  and  civil  rights  applications  and  complaints.  The  filings  are 
now  running  from  five  to  seven  every  week  throughout  the  year. 

It  may  be  suggested  that  the  end  of  the  war  in  Viet  Nam  may  decrease 
the  demands  on  our  court.  I  submit  that  this  will  not  be  the  case.  At  pre.sent 
there  are  14  military  installations  in  the  Eastern  District.  Each  of  them  was 
active  prior  to  the  start  of  our  involvement  in  Viet  Nam.  and  they  are  of  such 
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nature  that  they  seem  to  continue  in  operation  both  in  time  of  war  and  peace. 
The  present  collective  military  and  civilian  population  of  these  14  bases  is 
132,000  people.  Needless  to  say,  they  generate  a  tremendous  amount  of  federal 
court  business  running  the  gamut  from  bribery  to  a  conspiracy  in  one  lengthy 
case  that  involved  theft  and  sale  of  over  $3,000,000  of  government  property. 

Moreover,  with  the  exception  of  a  few  narcotics  importation  cases  filed 
against  soldiers  and  civilians  returning  from  Viet  Nam  in  which  there  were 
pleas  of  guilty  in  almost  every  instance,  the  Viet  Nam  war  has  not  produced 
a  great  deal  of  business  for  our  district  in  the  last  12  or  18  months.  The 
number  of  Selective  Service  cases  has  fallen  off  and  although  10  Selective  Serv- 
ice cases  were  tried  in  our  Fresno  court,  most  of  which  were  only  one-half  day 
cases,  only  four  Selective  Service  cases  were  tried  by  the  judges  in  Sacramento, 
consuming  a  total  of  two  and  one-half  days.  Actually  it  is  possible  that  the 
end  of  the  war  may  bring  us  more  cases  than  we  had  previously.  At  present 
we  have  70  indicted  fugitives  or  former  fugitives  awaiting  trial  in  Selective 
Service  cases.  Unless  Congress  should  grant  amnesty  to  these  defendants  who 
will  be  returning  from  Canada  and  other  foreign  countries,  we  anticipate  that 
our  courts  will  be  quite  occupied  handling  this  type  of  draft  evasion  case. 

Apparently,  we  now  have  a  new  and  additional  source  of  Selective  Service 
type  cases.  Three  Ecology  Corps  Camps  have  been  established  in  our  district. 
These  are  leased  by  the  U.S.  Forestry  Service  from  the  California  State  De- 
partment of  Forestry.  The  camps  are  being  populated  with  Conscientious 
Objectors  who  were  ordered  by  their  draft  boards  to  do  work  of  national 
importance  for  24  months.  The  present  collective  population  in  the  three  camps 
is  125.  Apparently  these  camps  are  the  "end  of  the  line"  for  Conscientious 
Objectors  from  all  over  the  western  United  States  in  those  situations  where 
there  has  been  some  kind  of  a  "disconnect"  with  the  hospital  or  other  non- 
profit institutions  with  which  he  has  been  working.  These  men  are  being  ordered 
to  our  Ecology  Corps  Camps  but  many  are  not  reporting  in.  Some  of  them  are 
walking  away  from  the  camp  once  they  report.  As  a  result  the  Selective  Service 
System  is  now  sending  to  our  U.S.  Attorney  approximately  15  cases  per  month 
for  iiUeged  violations,  and  it  has  been  announced  that  a  harder  attitude  will  be 
taken  by  Selective  Service  in  the  future  which  should  increase  the  filings  over 
their  present  level.  This  is  all  new  business  for  our  court. 

Five  years  ago  a  class  action  was  a  rare  bird  in  our  court.  In  1971,  however, 
seven  such  cases  were  filed  and  last  year  the  number  doubled  to  14.  In  the 
first  two  months  of  this  year  we  had  three  more  which  would  indicate  that  by 
the  end  of  this  year  we  will  have  from  15  to  18  more  such  class  actions.  Five 
years  ago  we  had  no  admiralty  cases,  but  as  our  deep  water  port  has  taken  on 
greater  importance,  and  consequently  greater  tonnage,  the  admiralty  cases 
started.  In  1970  sixteen  were  filed;  two  more  were  filed  in  1971;  and  22  were 
filed  in  1972.  Four  have  already  been  filed  in  the  first  six  months  of  this  fiscal 
year. 

The  heaviest  jolt  to  our  trial  calendar  comes  from  the  so-called  land  ecology 
cases.  We  had  never  heard  of  these  three  years  ago,  but  there  is  presently 
pending  before  us  a  case  where  the  operation  of  the  entire  California  Central 
Valley  Water  and  Power  Project  is  being  questioned.  Both  the  federal  and 
state  governments  have  been  joined  in  this  ca.se  as  defendants.  This  case  alone 
could  take  almost  the  full  time  of  a  single  judge  for  6  to  8  months.  Additionally, 
under  the  claim  of  protection  of  ecological  resources,  actions  have  been  brought 
to  restrain  subdividers  from  developing  their  properties,  to  restrain  the  state 
and  federal  governments  from  building  highways,  and  most  recently,  the  Na- 
tional Resource  Defense  Council  has  brought  suit  to  stop  the  construction  of 
the  proposed  $600,000,000  Auburn  Dam  because  of  the  alleged  destruction  of 
ecological  resources  that  would  result. 

None  of  these  class  actions,  admiralty  actions,  or  ecological  cases  are  small 
cases.  All  of  them  are  complex,  difficult  and  time-consuming  from  the  stand- 
point of  the  judge's  legal  research  effort.  In  addition,  however,  when  they  come 
to  trial  the  cases  always  take  at  least  a  week  to  try  and  some  of  th  lii  have 
the  potential  of  requiring  weeks,  or  even  months,  of  court  time. 

Regardless  of  the  past,  present  or  future  case  load,  the  basic  qu  stion  is 
whether  the  present  three  judges  can  handle  the  load,  and  if  not,  how  many 
new  judgeships  are  needed  for  the  Eastern  District. 

In  1969  three  full-time  judges  sat  a  total  of  205  days  and  visiting  judges 

93-12.3—73 47 


726 

helped  for  an  additional  five  and  one-half  days.  The  two  judges  in  Sacramento 
sat  78  and  82  days  respectively.  In  1970  our  bench  time  increased  to  240  days, 
with  an  extra  two  days  from  a  visiting  judge.  The  two  Sacramento  judges 
sat  114  and  67  days  respectively.  By  1971  we  were  up  to  282  days,  with  an 
additional  42  days  from  our  newly  created  senior  judge  and  six  days  from 
visiting  judges.  In  that  year  I  took  evidence  for  a  total  of  12.5  days  and  my 
colleague  in  Sacramento  sat  for  108  days,  but  he  also  spent  30  working  days 
in  the  hospital  and  convalescing.  Finally,  in  1972  the  three  full-time  judges 
spent  a  total  of  273  days  on  the  bench  with  an  additional  321/^  days  of  help 
from  our  senior  judge  and  86  days  of  help  from  visiting  judges.  I  was  on  the 
bench  a  total  of  154  days  and  in  addition  attended  15  days  of  judicial  or 
quasi-judicial  conferences.  My  colleague,  Judge  Wilkins,  sat  for  a  total  of  82 
days,  but  he  was  also  hospitalized  for  55  working  days  due  to  hepatitis  con- 
tracted during  a  trial  that  lasted  32  trial  days.  So  far  in  this  fiscal  year  our 
three  judges  have  sat  a  total  of  192  days;  we  have  also  had  541/^  days  of 
help  from  visiting  judges. 

If  the  district  had  been  served  with  five  full-time  judges  in  1972  they  would 
each  have  taken  evidence  for  an  average  total  of  61  full  days  during  the  year, 
even  with  the  assistance  of  our  senior  judge.  Actually,  they  would  undoubtedly 
have  taken  evidence  for  more  than  61  days  because  there  were  ample  additional 
cases  available  for  assignment  to  them.  These  additional  available  cases  had  to 
be  continued  on  the  court's  motion  because  no  judge  was  available  to  try  them. 

In  1959  each  judge  in  the  district  spent  an  average  of  128.5  hours  annually 
on  the  bench  for  the  purpose  of  civil  law  and  motion  and  pre-trials  and  for 
criminal  arraignments,  pleas,  motions,  and  sentencing.  By  1972  this  average 
had  jumped  to  149  hours  per  judge,  in  spite  of  the  fact  that  the  inauguration 
of  the  Public  Defender  system  in  1971  and  the  referral  of  first  time  immigra- 
tion offenders  to  the  magistrate,  also  in  1971,  brought  great  savings  of  time 
to  our  criminal  calendars. 

I  anticipate  that  the  members  of  the  committee  will  seek  information  con- 
cerning the  use  of  magistrates  in  this  district. 

We  have  15  part-time  magistrates  and  two  full-time  magistrates.  The  part- 
time  magistrates  serve  mainly  in  national  parks  and  forests  or  in  small  com- 
munities situated  considerable  distances  from  our  courts  in  Sacramento  and 
Fresno.  I  can  think  of  no  manner  in  which  the  part-time  magistrates  could  be 
of  any  assistance  to  the  court. 

One  full-time  magistrate  sits  in  Yosemite  National  Park,  which  is  located 
96  mountainous  miles  from  our  court  in  Fresno.  The  judge  sitting  in  Fresno 
can  expect  no  assistance  from  that  magistrate.  The  other  full-time  magistrate 
sits  in  Sacramento. 

The  Sacramento  magistrate  assists  the  district  court  by  conducting  bail 
reduction  hearings  and  conducting  the  trial  of  first  offender  immigration  cases. 
In  addition,  of  course,  she  handles  the  other  customary  duties  of  a  magistrate 
and  rides  circuit  to  three  of  our  military  installations  once,  and  sometimes 
twice,  each  month  for  the  purpose  of  holding  court. 

In  addition  to  the  above,  our  Sacramento  magistrate  maintains  the  central 
filing  bureau  for  all  "ticket  violations"  sent  in  by  forest  and  park  rangers,  by 
fish  and  wildlife  oflacers,  and  by  GSA  security  personnel  in  our  district  who 
patrol  three  GSA  operated  buildings  in  Sacramento  and  one  in  Fresno.  In  fiscal 
1972  there  were  7.720  such  violations  processed  by  her  office.  In  the  first  one- 
half  of  fiscal  1973,  8900  such  violations  have  already  been  handled  by  her.  As 
the  winter  use  of  our  parks  and  forests  increases  it  is  expected  that  the  number 
of  "ticket  violations"  will  increase  proportionately. 

I  submit  that  our  Sacramento  magistrate  is  now  fully  employed  and  can  give 
very  little  additional  help  over  her  present  assistance  to  the  court. 

I  hope  the  above  information  will  be  helpful  to  the  committee. 

STATEMENT  OF  HON.  THOMAS  J.  MACBEIDE,  CHIEF  JUDGE  OF  THE 
EASTERN  DISTRICT  OF  CALIFORNIA  (SACRAMENTO) 

Judge  ISIacBride,  Thank  yon,  Senator. 

I  join  Avith  my  colleagues  in  expressing  my  appreciation  for  hav- 
ing this  opportunity  to  appear  before  you  and  to  make  our  plea  in 
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support  of  the  recommendation  of  the  U.S.  Judicial  Conference  that 
we  be  given  two  additional  judges  in  our  district. 

I  think  that  statistically,  at  least  from  my  standpoint,  we  have  al- 
most an  irresistible  case,  if  numbers  mean  anything.  Our  district 
actually  came  into  being  in  September  1966.  It  was  formed  by 
ship  in  the  Northern  division  of  the  Northern  District  of  Cali- 
fornia and  some  counties  out  of  the  Southern  District  of  California 
to  form  a  single  geographical  area  composed  of  34  counties. 

In  1959,  Congress  decided  that  there  should  be  an  additional  judge- 
ship— in  the  Northern  division  of  the  Northern  District  of  Cali- 
fornia. So,  adding  that  geographical  area  to  the  geographical  area 
that  was  then  being  served  by  Judge  Crocker  down  in  Fresno,  in 
the  Northern  division  of  the  Southern  District  of  California,  I  have 
made  some  comparisons  between  the  caseload  for  that  combined 
geographical  area — for  three  judges,  as  it  was  contemplated  by 
Congress  in  1959 —  with  the  caseload  charged  to  the  three  judges  who 
served  the  same  area  in  fiscal  1972. 

Statistics  show  that  from  1959  to  1972,  the  caseload  in  the  three- 
jridge  area  in  that  geographical  setup  has  increased  to  295  percent 
over  the  load  that  would  have  been  carried  by  those  three  judges  in 
1959.  And  since  the  formation  of  our  district  in  1966,  the  caseload 
there  has  increased  60  percent. 

Actually,  my  district  was  born  poor,  insofar  as  judge  power  was 
concerned.  The  reason  I  say  that  is  that  since  1966,  we  have  been 
continually  overburdened  in  caseload  per  judge  in  comparison  to 
other  districts. 

Our  caseload  grew  continually  up  to  1972.  In  1971,  our  caseload 
had  grown  35  percent  over  the  1969  filings  and  I  believe  21  percent 
over  the  previous  year. 

We  took  a  little  dip  in  1972,  which  can  be  explained  by  the  fact 
that  up  to  that  time,  all  of  our  immigration  cases  had  been  filed  in 
the  District  Court. 

In  1972,  as  a  result  of  the  increased  powers  of  the  magistrates  and 
our  decision  that  we  had  to  get  rid  of  some  of  our  immigration  cases 
at  tlie  District  Court  level,  we  referred  a  great  number  of  those  im- 
migration cases  down  to  the  magistrate.  The  first  offender  Mexican 
national,  if  you  please,  the  "wetback",  who  is  before  the  court  for 
the  first  time,  is  referred  to  the  magistrate  and  that,  I  think,  has  cut 
out  statistics  down  and  thus  caused  a  four-percent  difference  in  our 
statistics  in  1972  over  1971. 

In  fiscal  1973,  in  the  first  6  months 

Senator  Burdick.  As  I  understand  it.  Judge,  those  immigration 
cases  that  carry  the  possibility  of  a  felony  penalty  are  listed  as 
cases  filed. 

Judge  ]SIacBride.  That  is  true. 

Senator  Burdick.  The  others  are  misdemeanors  that  aren't  counted 
as  cases  filed. 

Judge  MAcBRroE.  That  is  my  understanding  from  the  Administra- 
tive Office.  There  are  about  120  of  them  that  went  down  to  the 
magistrates  and  were  filed  down  there  as  petty  offenses.  That  makes 
it  much  simpler  for  us  and  really  has  relieved  not  only  our  caseload 
but  the  judge  time,  tremendously.  We  are  most  grateful  that  we  are 
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able  to  do  this.  We  appreciate  the  cooperation  of  the  Justice  De- 
partment in  permittinfl^  those  cases  to  be  filed  as  petty  offenses  down 
in  the  Maofistrate's  Court. 

But  to  continue  with  reference  to  the  increase  in  our  caseload: 
the  basis  upon  which  I  made  the  prediction  that  our  caseload  is 
^oing  to  increase  about  10  percent  a  year  is  that,  already  in  the  1973 
fiscal  year,  our  caseload  has  started  up  again  over  the  previous  6 
months  of  last  year. 

It  isn't  hia^h :  it  isn't  overly  significant,  but  it  is  up  8  percent  inso- 
far as  criminal  filings  are  concerned.  Actually,  it  is  an  overall  in- 
crease of  about  2  percent,  taking  into  consideration  our  civil  cases. 

But  from  the  standpoint  of  our  per-judge  caseload  rating,  if  I 
can  first  make  that  reference  to  the  Circuit,  we  have  the  highest,  both 
raw  and  weighted,  filings  in  the  Circuit.  We  have  the  seventh  highest 
raw  case  filings  per  judge  in  the  Nation,  and  the  12th  highest 
weighted  caseload  in  the  nation.  Last  year  we  had  the  fourth  highest 
woicrhted  caseload  in  the  Nation. 

If  weighted  caseload  means  anything  at  all.  projecting  this  out 
on  a  4-year  basis  to  1976.  my  estimates  would  bring  us  to  385 
weighted  cases  per  judge  in  1976  for  five  judges,  if  we  receive  the 
two  additional  judges  that  we  are  presently  seeking.  The  caseload  of 
385  per  judge  would  be  seven  cases  per  judge  over  the  average 
weifrhted  caseload  for  the  nation  in  fiscal  1972. 

Looking  at  it  from  the  standpoint  of  raw  filings,  it  is  my  under- 
standing there  is  a  magic  figure  of  400.  not  necessarily  used  by 
your  committee,  but  by  a  previous  committee  that  studied  this  matter. 
We  hnd  1.557  raw  case  filings  in  fiscal  1972  that  were  charged  to 
thiTe  judges.  So  we  were  well  over  the  400  figure  in  1972. 

If  you  project  that  out,  with  an  annual  10  percent  increase  to 
1976,  then  by  1976,  if  you  gave  us  one  judge,  the  raw  case  filings 
per  judge  would  be  556  and  it  would  be  456  if  you  gave  us  the  two 
judges  which  we  are  requesting. 

Now.  it  is  my  understanding  that  you  are  looking  at  a  projected 
400  figure  for  the  existing  judges  in  1976  in  determining  whether  any 
consideration  should  be  given  to  requests  for  additional  judges.  I 
think  the  figures  of  the  Administrative  Office  indicate  that  at  least 
400  cases  per  judge  will  be  filed  for  five  judges  in  1976. 

]\Iy  figures,  using  a  10-percent  annual  increase,  would  run  it  out 
to  456.  So  our  load  really  is  tremendous. 

There  are  a  number  of  areas  of  activity  in  our  district  which  are 
rather  unique  and  worthy  of  mention  here  today.  California  has 
the  third  greatest  amount  of  Federal  land  in  the  United  States. 
Alaska  is  first;  Nevada  second;  California  third.  And  in  the 
Eastern  District  of  California,  we  have  over  one-half  of  the  Federal 
Ifind  in  California.  We  have  6  national  parks,  which  include  Yosemite 
National  Park  and,  believe  me.  that  is  a  big  producer  of  business. 

Then  we  have  15  national  forests,  which  include  the  Tahoe  Na- 
tional Forest.  We  have  8  Corps  of  Engineers  Lakes  and  14  Military 
bases. 

These  bases  are  rather  unique  in  that  the  population  seems  to 
persist  in  good  times  and  bad  as  far  as  war  is  concerned.  The  present 
population  of  the  14  bases  exceeds  134.000.  But  at  some  of  them 
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within  the  County  of  Sacramento,  such  as  Mather  Air  Force  Base, 
INTcdellan  Field,  the  signal  depot,  and  the  like,  the  population  does 
not  vary  considerably.  Regardless  of  whether  the  Vietnam  war  is 
escalating  or  winding  down,  they  have  a  very  stable,  steady 
population. 

All  of  these  bases  are  productive  of  considerable  business  for  our 
court.  We  have  theft  of  Government  property,  other  Federal  crimes, 
and  State  crimes  committed  on  the  Federal  bases  that  produce  busi- 
ness that  must  be  processed  in  our  court. 

Another  statistic,  if  I  may  bore  you  with  it,  is  that  we  have  the 
highest  number  of  bankruptcy  filings  per  judge  of  any  of  the  districts 
in  the  ninth  circuit. 

Xow.  immigration  cases.  There  has  been  previous  mention  of  these. 
They  are  really  not  a  protracted  type  of  case.  Yet  we  have  the  fourth 
highest  filing  of  immigration  cases  in  the  United  States.  We  have 
the  highest  filing  of  immigration  cases  of  any  nonborder  State.  The 
two  districts  in  Texas  are  ahead  of  us,  San  Diego  is  ahead  of  us, 
and  Judge  Schwartz  will  speak  to  this.  But,  nevertheless,  as  far  as 
nonborder  districts  are  concerned,  we  have  the  highest  filings  of  any 
district  in  the  United  States. 

The  reason  for  that  is  that  we  encompass  the  entire  Central  Valley 
of  California.  Sacramento,  and  San  Joaquin  Valley  in  particular, 
which  is  a  tremendous  agricultural  area,  commands  and  pays  high 
wages,  and,  needless  to  say,  the  Mexican  nationals  are  willing  to  take 
their  chances,  come  up  to  California,  and  come  to  our  area. 

Of  course,  they  fall  into  our  courts.  I  am  not  going  to  represent 
to  you  that  those  cases  take  a  great  deal  of  judge  time.  From  time 
to  time,  however,  we  do  have  to  try  them.  Where  there  is  a  false 
claim  of  citizenship,  and  they  deny  it  or  come  up  with  a  phony  birth 
certificate  and  the  like,  or  where  those  who  transport  Mexican  na- 
tionals over  the  line  or  harbor  them  after  they  come  into  the  United 
States  are  concerned,  we  have  to  try  those  cases. 

We  don't  try  a  great  many  of  them  but  nevertheless  we  do  try  them. 

Senator  Burdick.  What  percentage  of  those  cases  do  you  actually 
try? 

Judge  JNIacBride.  Very,  very  small. 

Senator  Burdick.  Two  percent,  one  or  two  percent? 

Judge  MacBride.  Yes ;  1  or  2  percent.  It  is  a  very  small  amount  as 
far  as  trials  are  concerned.  But  from  the  standpoint  of  processing 
them,  they  are  there,  nevertheless.  They  are  on  our  criminal  calendar 
and  they  have  to  be  dealt  with.  They  have  to  be  sentenced,  and  the 
entire  proceeding  has  to  be  interpreted  in  Spanish  back  and  forth 
to  the  defendant  from  the  time  he  is  arraigned  until  he  is  sentenced. 
It  simply  takes  a  lot  of  judge  time. 

We  have  seven  State  penal  institutions  in  the  Eastern  District 
of  California.  Judge  Carter  made  reference  to  the  fact  that  he  used 
to  have  them.  Those  that  he  used  to  have,  we  now  have.  We  have 
seven  of  them.  I  spoke  with  our  writ  clerk  on  this  just  before  coming 
back  here.  He  said  that  our  filings  now  from  the  State  prisoners  are 
running  from  five  to  seven  a  week. 

These  are  civil  rights  and  habeas  corpus  petitions.  We  handle 
them  in  our  district  the  same  as  they  do  in  the  northern  district. 
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"Wp  have  a  writ  clerk.  In  our  case,  lie  is  part  time.  He  receives 
just  about  half  a  first-errade  clerk's  salary.  We  process  these.  We 
have  three  judaes.  Each  of  us  takes  a  4-moiith  stint  at  it.  The  clerk 
does  his  work  and  he  submits  them  to  me  for  4  months,  then  to 
Jiidiir'  Wilkins  for  4  months,  and  finally  to  Judge  Crocker  for 
4  months. 

In  those  cases,  again,  this  is  not  a  tremendously  burdensome  job. 
but  the  fact  is  the  business  is  there  and  it  has  got  to  be  taken  care  of. 
The  orders  have  to  be  read  after  they  are  prepared  by  the  writ  clerk; 
thev  have  to  be  discussed  with  the  writ  clerk:  they  have  to  be  sent 
back  to  him  for  redrafting  if  we  don't  like  them,  and  the  business  is 
there  to  be  handled  by  the  judge.  We  also  have  some  hearings,  but 
again.  T  would  sny  that  the  figure  is  1  percent. 

Now.  T  know  that  you  are  going  to  ask  me  about  the  Vietnam  war 
and  I  would  like  to  tell  you  what  is  happening  to  us  in  that  area. 
In  1972.  we  had  140  Selective  Service  cases.  We  tried  12  of  them. 
Down  in  Fresno,  10  were  tried.  2  were  tried  in  Sacramento.  The  two 
tri'^d  in  Sacramento  consumed  a  total  of  2i/o  hours.  This  doesn't  mean. 
hoAvever.  that  we  didn't  have  to  process  the  rest  of  them. 

All  140  of  them  had  to  be  processed  in  our  courts — the  pleas,  and 
so  forth.  And  the  question  is :  Is  the  end  of  the  Vietnam  war  going 
to  cut  these  down?  There  is  no  doubt  that  the  numlier  of  Selective 
Service  cases  is  going  to  be  reduced  tremendously,  but  we  still  have 
the  problem  of  the  so-called  amnesty  cases  that  are  coming  in. 

It  is  up  to  you  gentlem.en  in  Congress  as  to  what  you  are  going  to 
do  with  that  question,  but  unless  amnesty  is  granted,  as  far  as  I 
know,  the  U.S.  Attorneys  are  planning  to  go  ahead  and  prosecute 
these  people  who  come  back. 

Senator  BrKDir-K.  Judge,  the  point  is,  the  new  filings  would  stop 
almost  immediately.  That  is  the  point  we  want  to  make. 

Judge  MacBrtoe.  This  is  true,  to  an  extent,  except  that  again  we 
ha^'e  a  unique  situation  in  our  district.  They  have  set  up  three  so- 
called  ecology  camps  in  the  Eastern  District  of  California.  The  ar- 
rangement is  that  the  IT.S.  Selective  Service  has  contracted  with 
tho  State  Division  of  Forestry  to  take  the  conscientious  objector  who, 
within  the  last  year,  has  agreed  to  do  24  months  of  nonmilitary 
service. 

This  type  of  defendant  has  gone  to  various  hospitals  and  non- 
profit organizations  and  started  his  work.  For  some  reason  there 
has  been  a  disconnect  between  the  CO.  and  those  institutions.  As  a 
result  of  that  disconnect  these  people  are  being  sent  to  the  Eastern 
Di'^ti'iof  of  California  aiid  to  our  three  ecology  camps.  Some  of  them 
are  showing  up,  some  are  not,  and  some  that  are  showing  up  are 
walking  away  from  the  camp. 

The  result  is  that  the  Selective  Service,  through  our  U.S.  Attorney, 
is  filing  about  15  cases  a  month  in  this  area.  This  is  brand  new 
business. 

Senator  BTmnTCTv.  "\Aniat  is  the  nature  of  these  case? 

Judire  MAcBPvTnE.  Th.e  nature  of  the  case  is  that  they  are  not  com- 
plyino;  -^ith  the  order  of  their  draft  board. 

Senator  Burdtgk.  I  understand  that  they  .irow  out  of  the  same 
offense,  but  what  do  you  call  them,  contempt  cases? 
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Judge  MacBrtde.  I  suppose  they  would  be  in  the  nature  of  con- 
tempt, yes.  They  have  been  ordoi-od  to  jjo  from  the  State  of  Washing- 
ton to  the  Eastern  District  of  California,  they  don't  do  it,  and  so  a 
warrant  is  sent  out,  they  are  arrested,  and  brought  in. 

Senator  Bukdick.  It  is  still  our  contention  that  within  2  or  3  years 
this  will  be  a  forgotten  thing.  This  will  all  wash  out. 

Judge  ISIacBride.  I  agree. 

Senator  Burdick.  There  will  be  no  new  filings.  That  is  the  point 
I  was  making.  Your  caseload  will  be  effected  to  some  extent. 

Judge  JMacBride.  Well,  they  are  new  filings  to  us,  Senator,  because 
they  haven't  been  on  our  docket  before.  They  are  new  matters  to  be 
prosecuted  in  our  court.  They  might  have  been  on  the  docket  up  in 
the  Eastern  District  of  Washington  or  Oregon,  or  Alaska.  But  they 
are  brand  new  cases  to  us. 

Senator  Burdick.  My  point  is  that  all  of  these  things  will  eventu- 
ally be  washed  out — I  think  it  is  reasonable  to  assume — by  1975 
or  1976. 

Judge  MAcBRroE.  Yes.  I  concede  that.  I  hope  so. 

Xow,  we  have  some  other  situations  that  are  developing  in  our 
court,  and  I  don't  think  this  is  unknown  in  other  district  courts.  I 
would  look  upon  the  business  in  our  court  as  being  a  general  practice. 
We  are  not  corporate  lawyers;  we  are  not  criminal  lawyers.  We  are 
not  personal  injury  lawyers.  We  have  a  general  practice,  so  to  speak, 
in  our  courts.  But  there  are  some  new  areas  that  are  developing. 

One  is  the  very  thing  that  you  have  in  South  Dakota  right  now; 
the  Indian  problem.  Last  year  we  tried  one  case  involving  the  Pit 
River  Indians,  where  they  contended  that  Lassen  National  Park  was 
never  actually  purchased  from  the  Indians,  that  they  were  never  paid 
for  it.  that  although  Congress  passed  legislation  which  was  supposed 
to  pay  them  for  the  land,  they  never  accepted  the  offer  made  by  Con- 
gress, and  the  result  is  that  they  still  own  the  land. 

They  have  been  testing  us  and  testing  the  Government  time  and 
again  on  this.  We  have  some  lawyers  in  California  that  are  not  unlike 
the  famous  Mr.  Kuntsler  back  here.  We  have  a  fellow  by  the  name  of 
Aubrey  Grossm.an  and  he  is  taking  up  the  cause  of  the  Indians. 

Last  year  we  had  a  situation  at  Lassen  National  Park  where  the 
Indians  actually  put  up  a  test  case.  They  went  on  to  Lassen  National 
Park  and  cut  down  trees.  They  knew  they  were  not  supposed  to.  They 
were  charged  with  trespass  and  they  said,  "How  can  you  charge  us 
with  trespassing  on  our  own  land?"  "When  they  confronted  the  Fed- 
eral officers,  they  were  told  to  get  off,  and  instead  they  built  a  tepee. 
They  were  told  to  take  the  tepee  off.  The  Federal  officers  went  in  to 
remove  the  tepee  and  the  demonstrators  threatened  them  with  chain 
saws  and  clubs. 

The  result  was  that  we  had  a  first-class  confrontation.  Assault  on 
Ferlornl  officers,  and  the  issue  of  the  ownership  of  the  land  came  up 
during  the  trial,  and  the  result  was  that  the  trial  lasted  371^  days. 

Senator  Burdick.  Some  25  years  ago,  we  passed  an  Indian  Claims 
Commission  Act,  designed  to  stop  these  lawsuits,  to  place  the  claims 
in  the  Indian  Claims  Commission,  and  to  put  a  statute  of  limitation 
on  the  filing  of  claim.s.  I  would  think  that,  normally,  any  claim  based 
upon  ownership  would  be  waived,  if  it  hasn't  been  filed  by  this  time. 
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Judge  MacBride.  Senator.  I  have  two  of  these  cases  filed  riffht  now 
and  I  will  cite  that  law,  but  I  assure  you  that  it  takes  a  considerable 
amount  of  judge  time  to  process  these  matters.  It  wasn't  in  my  court ; 
it  was  in  Judge  Wilkins'  court  last  year.  He  was  hospitalized  for  55 
days  after  he  tried  the  case,  as  a  result  of  a  disease  he  picked  up 
during  the  case.  And  I  assure  you  that  I  will  try  my  level  best  to 
run  these  fellows  out  if  they  come  in  with  the  same  claim. 

But  running  into  lawyers  as  ingenious  as  Aubrey  Grossman,  believe 
me,  I  am  going  to  be  in  court  and  on  the  bench  a  lot  of  time  taking 
care  of  these  cases. 

Senator  Burdick.  But  it  seems  on  the  surface  that  their  claim  is  not 
validlv  a  matter  for  a  district  court  in  view  of  that  act. 

Judge  MacBrtde.  I  couldn't  agree  with  you  more.  I  hope  that  I 
could  persuade  them  and  convince  them  of  that.  It  is  going  to  take 
me  a  little  time  to  do  so,  however. 

Now,  class  actions  in  our  court— and  I  am  sure  all  over  the  United 
States — have  increased  tremendously.  In  3  years,  we  have  gone  from 
no  class  actions  to  14  class  actions  in  my  court.  Many  of  these  are 
very,  very  substantial  cases  and  are  going  to  be  time-consuming  cases. 
Ecology  cases  and  land  cases  are  new  types  of  cases  that  we  haven't 
had  before.  We  have  two  of  these  cases  before  us  right  now.  One  of 
them  involves  the  entire  Central  Valley  project  of  the  State  of  Cali- 
fornia. This  is  right  from  the  top,  the  whole  thing,  all  the_  way 
through.  Our  power  stations,  our  transmission  lines,  our  canals,  inter- 
]inkin<z  dams  and  the  like.  The  whole  thing  is  under  question  now  by 
so-called  ecology  groups. 
fDiscussion  off  the  record.] 

Judge  MAcBRmE.  They  are  questioning  the  way  it  is  being  oper- 
ated. Not  only  are  they  questioning  the  authority  to  have  done  this 
in  the  first  place,  they  are  questioning  the  way  the  project  is  being 
operated  right  now,  whether  it  is  being  operated  in  the  best  ecological 
interest  of  the  State  of  California. 

The  most  recent  lawsuit  we  had  filed,  and  one  which  in  my  opinion 
can  take  as  much  as  6  or  8  months  of  a  single  judge's  time,  is  the  ques- 
tioning of  the  building  of  the  Auburn  Dam.  This  is  a  $600  million 
project  that  is  being  planned  in  our  district.  The  ecologists  question 
the  building  of  the  so-called  Folsom  South  Canal.  It  will  takr  water 
from  Folsom  Dam  75  miles  south  along  the  east  side  of  the  San 
Joaquin  Valley,  to  take  care  of  the  needs  downstatc. 

The  Auburn  Dam  project  is  being  questioned  because  two  of  the 
forks  of  the  American  Eiver  are  going  to  be  dammed  up,  one  for  25 
miles  and  one  for  27  miles.  And,  believe  me.  I  take  no  position.  I  am 
a  posy  picker  myself,  basically,  so  I  take  no  position  one  way  or  the 
other  as  to  whether  they  have  a  right  to  do  this. 

But  the  allegation  is" that  the  ecology  is  going  to  be  destroyed ;  that 
the  environmental  balance  of  the  entire  area  will  be  destroyed  by  the 
construction  of  this  ti'emendous  dam. 

It  is  a  dam  that  is  on  the  books,  and  our  Senators  and  Congressmen 
are  all  fighting  to  put  this  thing  through.  I  can  envision  one  terrific 
lawsuit  as  a  result  of  this.  There  are  three  very  effective,  very  vocal 
law  agencies,  if  I  can  call  them  that,  legally  supported  agencies,  that 
are  contesting  the  building  of  the  dam. 

There  are  other  ecology,  and  other  types  of  cases,  that  we  have  had. 
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"We  have  all  of  this  mountainous  property  in  California.  Environ- 
mentalists are  questioning  the  building  of  ski  lifts  because  the  chair 
lifts  will  ruin  the  skyline.  We  had  a  trial  of  lOi^  days  last  year  on 
that.  The  building  of  State  and  Federal  highways  that  may  effect  the 
environment,  that  may  be  ecologically  detrimental,  is  being 
challenged.  Two  of  these  cases  took  considerable  court  time  last  year, 
and  one  of  them  is  still  pending.  I  have  already  had  a  case  in  fiscal 
1973.  which  has  taken  13  days  to  try,  involving  the  draining  of  a 
lake  that  was  on  a  subdivider's  purchased  property.  The  Corps  of 
Engineers  was  brought  into  the  case  to  try  to  stop  the  draining  of 
the  lake,  to  prevent  the  man  from  going  ahead  with  the  subdivision. 
We  have  other  cases  of  a  like  nature.  Upon  completion  of  our  deep- 
water  channel  coming  up  river  from  San  Francisco  Bay,  Sacramento 
became  a  deep-water  port.  Five  years  ago  we  had  no  admiralty  cases, 
but  as  our  port  takes  on  greater  importance  and  tonnage,  the  cases 
increase  in  number ;  in  fiscal  1972, 22  cases  were  filed. 

Xow,  I  would  also  like  to  get  to  a  matter  which  I  hope  will  con- 
vince you,  more  than  anything  else  I  have  described,  that  we  need 
two  judges,  and  that  is  the  amount  of  time  that  we  judges  are  actually 
spending  in  trying  our  cases.  Our  statistics  will  show  that  of  all  of 
the  civil  cases  that  were  filed  in  1972,  we  only  tried  3.5  percent  of 
them.  All  the  rest  were  settled  or  disposed  of  in  some  other  manner. 

Of  all  of  our  filed  cases,  both  criminal  and  civil,  we  only  tried  9 
percent.  The  rest  were  disposed  of  by  pleas  and  the  like.  Neverthe- 
less, if  we  start  with  1969,  in  1969,  the  three  of  us  sat  for  205  days, 
and  had  only  5iA  days  of  help  from  outside  judges. 

By  the  end  of  1972,  last  year,  our  trial  load  for  the  same  three 
judges  had  increased  to  273  days.  The  three  of  us  collectively  spent 
273  days  on  the  bench.  We  had  321/^  days  of  help  from  visiting  judges 
and  36  days  of  help  from  our  senior  judge. 

On  a  personal  note,  I  spent  154  days  on  the  bench  last  year.  This, 
as  I  say,  combines  two  half  days  into  1  day.  So  I  spent  a  lot  more 
than  154  actual  days.  But  adding  it  up,  I  spent  154  days  on  the 
bench  taking  evidence. 

My  colleague,  Judge  Wilkins.  spent  82  days  on  the  bench.  He  also 
spent  55  days,  working  days,  in  the  hospital,  as  a  result  of  the  disease 
he  contracted  while  he  was  trying  the  Indian  case  that  I  mentioned. 

In  addition  to  actual  trial  time,  time  spent  in  taking  evidence,  in 
that  same  period  each  judge  spent  an  average  of  180  hours  during  the 
year  on  pleas,  civil  law  and  motion,  naturalization,  sentencing,  ar- 
raignments, and  the  like, 

Tliis  180  hours  was  contributed  over  132  days  per  judge.  There  was 
an  average  spreadout  of  132  days.  In  my  own  case,  I  spent  165  days 
as  my  share.  This  was  about  an  hour  and  a  half  or  2  hours  at  a 
ciack  before  I  went  on  the  bench  to  try  my  cases. 

Finally — and  there  has  got  to  be  an  end  of  it — I  would  point  out 
that  your  own  statistics  worked  up  by  our  Administrative  Office  and 
also  by  the  committee,  from  which  you  have  taken  some  evidence, 
indicate  that  the  median  time  for  the  trying  of  our  civil  cases  is  going 
up.  In  1972,  the  median  time  from  filing  to  trial  was  21  months;  the 
previous  year,  in  1971,  it  was  14  months.  More  importantly  our  pend- 
ing caseload  has  gone  up  every  single  year.  There  has  been  no  diminu- 
tion in  it  at  all. 
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I  think  in  1972  our  pending  caseload  was  400  cases  per  judge.  Now, 
I  will  say  this— and  I  hope  you  don't  penalize  us  for  it— our  pending 
caseload 'has  dropped  in  one  instance,  but  this  is  because  we  have  been 
working,  and  I  submit  we  have  been  working  too  hard.  That  is  all 
there  is  to  it.  We  can't  stand  the  gaff. 

Finally,  as  a  chief  judge,  I  can't  spend  that  many  days  on  the 
bench,  do  my  chief  judge  work,  do  my  share  of  the  law  and  motion 
matters  and  the  like,  read  the  reports  from  the  Administrative  Office 
that  come  in  in  great  quantity,  read  the  reports  that  you  gentlemen 
send  to  us  and  ask  for  comments  on,  and  so  forth.  There  is  no  time, 
believe  me,  for  a  judge  to  sit  down  and  read  a  Law  Review  article  or 
analvze  a  bill  that  Senator  Burdick  might  send  to  me  and  say,  "As  a 
district  judge  or  chief  judge,  what  do  you  think  of  this?"  I  simply 
don't  have  the  time. 

In  1972,  I  spent  15  days  away  from  my  court.  I  spent  7  days  on 
two  conferences  in  London ;  I  was  invited  there  by  the  Ditchley  Con- 
ference to  testifv  and  to  contribute  as  much  as  I  could  on  the  causes 
and  treatment  of  crime.  I  am  also  on  the  Criminal  Justice  Act  Sub- 
committee of  the  U.S.  Judicial  Conference,  and  I  spent  my  assigned 
time  on  that.  I  was  away  15  days,  and  that  was  it. 

As  far  as  our  borrowed  judge  time  is  concerned,  it  is  in  the  record. 
I  think  we  borrowed  46  days^  Nearly  all  of  those  days  were  spent 
on  condemnation  cases. 

And,  if  you'll  bear  with  me,  I  want  to  go  back  for  just  one  addi- 
tional point.  I  checked  with  our  U.S.  Attorney  in  charge  of  the  lands 
division,  and  he  advised  me  that  after  checking  with  the  Corps  of 
Engineers,  the  Bureau  of  Reclamation  and  the  other  Federal  agencies 
that  contribute  to  our  condemnation  load,  that  it  is  anticipated  that 
within  the  next  4  or  5  years  there  will  be  an  additional  185  condemna- 
tion cases  filed  in  our  district. 

At  the  present  time,  we  already  have  the  largest  condemnation  load 
of  any  district  in  the  United  States,  with  the  exception  of  the  North- 
ern District  of  Oklahoma,  where  they  apparently  give  each  single 
tract  a  separate  case  number.  In  our  district  we  don't  do  that.  We  will 
combine  a  number  of  tracts  in  a  single  case  or  a  number  of  owner- 
ships in  a  single  case.  From  the  balance  standpoint,  in  our  district, 
and  particularly  to  be  tried  in  Sacramento,  we  have  the  highest  con- 
demnation caseload  of  any  district  in  the  United  States,  We  have  185 
cases  waiting  in  the  wings  for  us. 

So  I  would  sav  that  the  only  alternative  is  to  give  us  those  two 
judges,  or  else  the  median  between  the  time  of  filing  and  the  time  of 
trial  is  ffoing  to  increase,  become  even  worse  than  what  it  is  now,  and 
our  judges  will  become  prematurely  "senior." 

Senator  Bukdtck.  Thank  vou.  Judge.  I  have  a  few  questions  and 
Mr,  Westphal  will  have  a  few. 

Your  prisoner  petitions  totaled  439  in  1968.  Exclusive  of  prisoner 
petitions,  your  civil  findings  in  1968  were  331  cases.  In  succeeding 
vears,  and' on  the  same  basis,  that  is,  bv  excluding  prisoner  petitions, 
your  civil  findings  were  335  in  1969,  389  in  1970,  378  in  1971,  and 

451  in  1972.         "  ... 

For  1972,  your  civil  filings,  other  than  prisoner  petitions,  aver- 
aged 150  filings  per  judge. 

Do  you  understand  what  I  am  sp.ying? 
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Judge  MacBride.  Yes,  I  do. 

Senator  Burdick.  When  you  eliminate  the  prisoner  petitions,  you 
have  an  average  of  150  filings  per  judge. 

Judge  MacBride.  I  hear  you  loud  and  clear,  but  those  aren't  the 
figures  that  were  given  to  me  yesterday  by  the  Administrative  Office. 
According  to  the  figures  I  got  yesterday  from  the  Administrative 
Office,  our  prisoner  petitions  in  1972  were  197. 

Mr.  Westphal.  I  don't  think  you  listened  to  the  question.  If  you 
just  listen,  we  will  try  to  straighten  it  out. 

Senator  Burdick.  Your  prisoner  petitions  have  declined  from  439 
in  1968  to  197  in  1972.  Your  magistrate  handled  most  of  these,  did 
he  not? 

Judge  MacBride.  Our  special  writ  clerk  did. 

Senator  Burdick.  Now,  of  this  649  civil  cases  that  you  terminated 
in  1972,  186  required  no  court  action,  and  372  were  settled  before 
pretrial,  leaving  only  84  to  be  concluded  by  court  action.  Of  that 
number,  27  settled  after  pretrial  conference,  and  only  57  were  actually 
tried. 

Thus,  there  were  only  19  civil  trials,  both  jury  and  nonjury,  per 
judge.  Do  you  understand  that? 

Judge  MacBride.  Yes,  I  do.  And  may  I  respond  to  that? 

Senator  Burdick.  Yes.  Surely. 

Judge  ^IacBride.  My  only  point  is,  Senator,  we  had  no  time  to  try 
any  more  cases  than  we  did.  It  is  impossible  to  ask  us  to  spend  more 
time  on  the  bench  than  we  are  doing.  We  could  have  tried  more 
cases,  I  suppose.  We  could  have  brought  in  more  judges.  I  was  beg- 
ging for  judges.  But  every  time  I  asked  for  a  judge,  we  had  to  defer, 
with  all  due  respect,  to  Judge  Schwartz  down  in  San  Diego.  Appar- 
ently, his  need,  and  I  am  sure  it  was,  was  greater  than  ours. 

I  asked  for  judges  to  come  in  and  we  got  some;  there  is  no  question 
about  it.  But  there  is  no  way  on  God's  green  earth  I  can  try  any  more 
cases  than  I  did  last  year,  or  the  year  before.  I  spent  125  days  on 
the  bench  the  year  before. 

Senator  Burdick.  We  are  not  complaining  about  your  perform- 
ance ;  we  are  just  reading  the  record. 

Judge  INIacBride.  Excuse  me  if  I  get  a  little  excited,  but  I  feel 
for  my  colleague  and  myself  in  Sacramento.  I  know  what  we  are 
doing.  I  know  how  tough  it  is. 

Senator  Burdick.  Out  of  a  total  of  825  criminal  cases  terminated, 
106  were  dismissed  and  618  pled  guilty.  This  total  of  724  cases,  which 
did  not  require  a  full-blown  trial,  required  little  judge  time  prior 
to  plea,  and  only  required  some  time  for  sentencing. 

Judge  INIacBride.  It  is  not  only  sentencing.  Judge  Carter  was  cor- 
rect when  he  pointed  out  the  time  that  it  takes  nowadays  to  take  a 
plea.  '\"\^en  I  first  came  on  the  bench,  almost  1^  years  ago,  I  could 
take  a  plea  in  2  or  3  minutes.  Now,  to  take  a  plea,  it  takes  me,  where 
I  used  to  dispose  of  a  calendar  in  15  or  20  minutes,  it  now  takes  an 
hour  and  a  hfilf  to  dispose  of  exactly  the  sam^e  calendar,  because  of 
what  we  have  to  do  in  taking:  a  plea  of  guilty  from  a  prisoner. 

Senator  Burdick.  Of  the  73  criminal  cases  ready  for  trial,  47  were 
tried  bv  the  court  and  27  before  a  jury.  Thus,  with  73  criminal  and 
57  civil  trials,  you  had  a  total  of  130  trials,  or  43l^  trials  per  judge. 
Do  you  agree  with  that  statistical  figure? 
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Jndo'e  MacBrtde.  That  sounds  right. 

Senator  Bitrdick.  As  of  June  30,  1972,  you  had  1,201  cases  pend- 
ing, bnt  this  inchided  12  cases  with  fugitive  defendants.  Very  few  of 
these  cases  will  have  to  be  tried,  is  that  not  correct? 

Judge  MacBride.  I  don't  think — are  you  referring  to  the  fugitive 
cases? 

Senator  Burdick.  I  presume  they  are  selective  service  fugitives? 
Judsre  MacBrtoe.  I  think  most  of  those  are  selective  service  fugi- 
tives, and  that  is  going  to  be  up  to  the  Justice  Department  as  to 
whether  they  want  to  prosecute  the  boys  that  have  gone  to  Canada 
and  Sweden"  when  they  get  back.  I  have"  heard  no  indication  from  the 
Justice  Department  that  it  does  not  intend  to  prosecute  those  cases. 

Senator  Burdtv-^k.  "Well 

Judge  IMAcBRmE.  Of  course,  they  have  to  catch  them  first. 
Senator  Burdick.  Unless  they  are  brought  back — 
Jud<rc  MacBrtde.  I  agree,  yoii  have  to  catch  them  before  you  can 
try  them.  We  have  had  some  come  back  voluntarily   and  we  are 
processing  them. 

Senator  Burdick.  Your  active  judges  gave  only  25  days  to  other 
districts  last  year,  even  less  than  in  prior  years.  That  looks  better  to 
me. 

Judge  MacBride.  That  is  true. 

Senator  Burdick.  How  do  you  explain  the  fact  that  you  gave  less 
time  than  you  received? 

Judge  AIacBride.  Because  we  had  such  a  tremendous  caseload.  We 
couldn't  give  anv  more  time.  I  have  given  no  tim^e  at  alL  myself,  with 
the  exception  of  1968.  Judge  Chambers  called  me  and  said.  "They 
have  a  situation  back  in  Washington  that  is  utterly  impossible.  They 
haven't  tried  a  civil  case  back  there  for  5  vears.  Can  you  give  us  some 
time?"  And  T  said,  "All  right,  if  you  will  put  it  in  the  summer,  m 
June,  when  I  can  take  my  kids  to  see  Washington,  I  will  take  you 
up  on  it." 

So  T  took  the  month  of  June  and  came  back  here  and  tried — I  dis- 
posed of— 14  civil  cases  that  they  had.  But  other  than  that,  I  have 
turned  him  down.  He  has  never  had  the  nerve  to  ask  me  to  go  sit  on 
some  other  distrir't  court,  because  I  am  always  asking  him.  "^^en  I 
first  came  on  the  bench,  12  years  ago,  he  asked  me  to  sit  on  the  circuit 
court,  which  T  did.  He  has  repeatedly  asked  me  to  return  again  and 
T  sav,  "IsTo,  I  can't  afford  to  do  it." 

Judffe  Wilkins  sat  out  of  Sacramento  for  2  days,  up  m  Reno, 
Nevada,  when  Judge  Thompson  had  his  heart  attack.  Judge  Wilkms 
did  his  homework  on  the  weekends,  on  Saturday  and  Sunday,  to  get 
ready  to  go  up  there  and  help  Judge  Thompson  on  Monday  and 
Tuesdav. 

Judire  Crocker  is  down  in  Fresno.  He  has  a  unique  situation  down 
there.  He  has  manv  half-dav  trials.  There  is  no  question  about  it;  a 
lot  of  this  comes  out  of  Yosemite  National  Park.  There  are  too  many 
narcotics  cases  and  the  like  that  originate  down  there  that  can  t  be 
handled  bv  the  magistrates.  They  are  small  cases,  but  he  has  to  be 
there.  Once  in  awhile  he  is  able  to  crowd  some  together.  He  helped 
Judce  Thompson  up  in  Nevada.  He  helped  when  they  had  a  conflict, 
as  I  recall,  up  in  Washington  and  another  one  down  m  Arizona, 
when  Judge  Walsh  had  his  heart  attack. 
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Those  are  the  only  times  we  have  loaned  out,  and,  believe  me,  we 
are  not  loaning  out  right  now.  We  have  had  just  a  continuation  of 
judges  coming  in  to  help  us.  The  cry  is  out  to  Judge  Chambers  right 
now  to  give  us  more  judges  this  year.  I  have  asked  him,  as  a  matter 
of  fact,  to  loan  me  a  judge  for  every  single  month  this  year,  until  we 
get  the  two  new  judges  I  hope  you  will  give  us.  I  have  a  new  judge 
coming  in  at  the  end  of  this  month  who  will  be  there  for  a  month. 

Senator  Bukdick.  Apparently,  the  fact  that  you  don't  give  away 
your  judge  power  is  the  reason  you  can  terminate  491  cases  per  judge. 

Judge  MAcBRmE.  That  is  right. 

Senator  Burdick,  I  think  the  reporter  has  been  at  her  desk  here  for 
about  2  hours.  I  think  we  ought  to  take  about  a  5-minute  recess. 

[Brief  recess.] 

^Ir.  Westphal.  Mr.  Chairman,  I  just  have  three  points  here. 

First,  Judge,  I  notice  that  you  don't  hold  any  trials  at  Redding, 
which  is  only  approximately  80  miles  from  Sacramento.  Have  you 
by  order  pretermitted  that  term  of  court? 

Judge  MAcBRmE.  No,  Mr.  Westphal.  The  reason  for  that  is  that 
Ave  have  no  demand  for  trials  up  there.  We  have  no  facilities  there. 
There  is  no  courthouse,  there  is  no  Federal  facility. 

That  was  put  in  at  the  insistence  of  Congressman  Johnson,  I  am 
quite  sure,  when  our  district  was  created,  with  the  idea  that,  in  the 
event  the  population  might  increase  or  a  demand  occur,  we  would 
hold  the  trials  up  there.  We  are  perfectly  willing  to  do  so,  if  we  get 
any  kind  of  a  buildup  in  cases  and  the  lawyers  from  that  area  want 
us  to  come  up  there  and  try  the  case.  We  certainly  would,  but  we 
have  had  no  requests. 

I  have  had  Redding  lawyers  in  my  court  frequently,  but  usually 
the  lawyers  from  the  other  side  will  be  from  San  Francisco,  and 
Sacramento  is  the  common  meeting  ground ;  they  prefer  to  try  their 
cases  there. 

Mr.  Westphal.  That  might  remain  true  in  the  future  and,  in 
any  event,  it  is  only  80  miles  on  a  good  interstate. 

Judge  MacBride.  There  is  no  great  problem.  We  are  perfectly 
Avilling  to  try  the  case  up  there.  If  the  occasion  should  arise,  if  we 
have  a  good  timber  trespass  case  or  theft  of  timber  from  a  Govern- 
ment forest,  or  so  forth,  and  all  of  the  lawyers  are  up  there  and  the 
witnesses  are  there,  we  would  try  the  case  there.  What  we  would 
have  to  do  is  borrow  a  State  court  to  do  it. 

INIr.  Westphal.  There  is  certainly  no  justification  under  present 
circumstances  for  building  an  expensive  Federal  court. 

Judge  MAcBRffiE.  Not  in  the  least.  And  we  don't  anticipate  that  at 
all. 

Mr.  Westphal.  I  think  you  may  have  been  a  little  bit  modest  when 
you  were  reciting  some  of  the  judge-time  statistics  and  bench  trial 
day  statistics.  Either  that  or  you  were  using  calendar  day  figures, 
whereas  the  committee  has  been  looking  at  fiscal  day  figures. 

Judge  MacBride.  All  I  can  tell  you,  Mr.  Westphal,  is,  I  am  tired. 

Mr.  Westphal.  I  am,  too.  Just  bear  with  me  while  I  ask  these  ques- 
tions and  I  will  try  to  make  it  as  short  as  possible. 

According  to  the  report  of  the  Administrative  Office,  in  your  dis- 
trict in  1972,  there  were  a  total  of  3331/2  trial  days  reported.  So  that 
for  your  three  judges,  this  would  average  111  trial  days  per  judge. 
I  appreciate  that  you  put  in  154:  yourself,  and  one  of  you  other 
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judges  put  in  only  82,  but  in  any  event,  it  averages  111  for  your  three 
judges. 

In  addition  to  that,  time  spent  on  the  bench  for  taking  pleas,  sen- 
tencing, and  law  and  motion,  and  things  other  than  trial  activities 
averaged  out  to  36  bench  days  or  court  days  per  judge  for  the  three 
judges  in  your  district. 

So  tliat  on  the  average,  the  three  judges  in  your  district  were 
spending  147  days  on  the  bench. 

Xow,  with  due  allowance  for  holidays,  Saturdays,  Sundays,  and  a 
30-day  vacation,  there  are  approximately  220  working  days  for  a 
judge  in  a  year.  With  147  of  them  being  spent  on  the  bench  by  your 
judges,  that  leaves  73  other  days  for  chambers  work,  for  whatever 
travel,  for  holding  pretrial  conferences  and  things  of  that  kind. 
I  miofht  say  that,  as  we  have  made  a  similar  computation  for  other 
districts.  147  days  per  judge  on  the  bench  is  well  up  in  the  top 
quartile  of  any  statistical  comparison  there. 

You  mentioned  that  the  Butzner  committee  had  suggested  that  400 
filings  per  judge  be  a  standard.  I  think  you  should  be  aware  of  the 
fact  that  when  Judge  Butzner  was  here  and  suggested  that  this  400 
case  per-judge  standard  be  applied  to  the  1976  situation,  he  was  aske^i 
about  the  fact  that,  in  the  Nation  as  a  whole,  91  percent  of  the  civil 
cases  settle  and  some  8.5  to  88  percent  of  the  criminal  cases  are  not 
tried.  In  light  of  that  statistic,  only  about  10  percent  of  the  cases 
filed  ultimately  get  tried.  If  you  have  a  workload  of  400,  a  statistical 
workload  or  caseload  of  400  per  judge,  that  only  leaves  about  40 
cases  for  trial,  which  is  less  than  what  the  nationp.l  average  is  today. 
If  von  had  500  per  judge,  that  would  leave  about  50  cases  for  trial, 
which  is  a  lot  closer  to  what  the  national  average  is  today. 

In  other  words,  by  no  means  has  either  the  Butzner  committee  nor 
this  subcommittee  thus  far  in  these  hearings  fixed  upon  either  400 
or  500  as  a  per-judge  statistic.  Eather,  the  subcommittee  has  chosen 
to  look  into  all  of  the  facets  of  the  workload  in  a  district,  what  type 
of  cases  are  there,  how  many  days  are  spent  on  the  bench,  how  many 
cases  are  tried,  and  how  many  defendants  sentenced,  by  the  judge, 
magistrate  or  clerk. 

That  seems  to  give  a  better  picture  than  to  look  at  merelj^  one 
statistic. 

I  have  no  further  questions. 

Senator  Bukdick.  I  just  have  one  short  question  here  about  the 
type  of  litigation  that  comes  out  of  your  national  parks.  Are  those 
misdemeanors  as  well  as  felonies? 

Judge  JMacBrtoe.  Oh,  yes.  Not  only  as  well  as;  they  are  mainly 
misdemeanors. 

Now,  you  haven't  asked  me  anything  about  the  magistrates.  Sena- 
tor Burdick.  We  have  17  magistrates  in  the  Eastern  District  of  Cali- 
fornia. We  have  one  full-time  magistrate  that  sits  in  Sacramento.  We 
have  a  so-called  full-time  magistrate  that  sits  right  in  Yosemite 
Notional  Park.  He  is  98  miles  from  Fresno;  accordingly,  he  can't 
help  the  judge  in  Fresno.  He  handles  all  of  the  minor  infractions 
that  take  place  there  that  are  brought  to  him. 

However,  we  also  now  have  inaugurated  in  our  national  forests 
and  in  our  parks,  and  so  forth,  a  so-called  ticket  system.  This  was 
developed  by  Mr.  Spaniol  of  the  Administrative  Office.  This  has  been 
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a  A'ery  effective  way  of  taking  care  of  minor,  very  minor,  cases  that 
occur.  These  are  people  that  leave  the  campfire  burning,  or  commit 
a  fish  and  game  violation,  or  speed,  and  so  forth.  They  are  given  a 
ticket,  and  we  have  set  up  in  Sacramento  the  Central  Violations 
Bureau  for  these  tickets.  That  is  why  our  magistrate  in  Sacramento 
can't  handle  any  more  than  she  is  doing  now. 

In  1972.  she  handled  7,700  such  tickets. 

Senator  Bfrdick.  These  are  parking  violations? 

Judge  MAcBRroE.  That  sort  of  stuff.  In  the  first  half  of  1973,  which 
is  already  over,  she  has  already  handled  9,800  such  violations. 

Senator  Burdick.  But  very  few  of  those  ever  reach  you  ? 

Judge  jNIacBride.  The  main  cases  that  reach  us,  Senator,  are  theft 
of  timber,  and  we  have  a  number  of  them.  We  have  quite  a  number 
of  them,  as  a  matter  of  fact.  This  is  where  a  fellow  buys  some  Gov- 
ernment timber,  but  draws  a  crooked  line,  a  rounded  line,  shall  we 
say.  When  he  lays  out  his  line,  he  will  pick  up  maybe  an  extra  400,000 
or  .''.OO.OOO  boardfeet  of  lumber  that  is  outside  the  box.  We  get  a  num- 
ber of  those  cases. 

I  have  tried  a  number  of  them  myself  and  a  number  are  settled. 

One  other  thing — maybe  I  am  going  downstream  and  I  had  better 
stop. 

Senator  Burdick.  You  are  doing  fine. 

Judge  MacBride.  I  just  want  to  mention  one  other  thing.  I  was 
talking  with  my  own  Congressman  Moss  yesterday  and  he  had  men- 
tioned the  fact  that  there  is  legislation  in  the  hopper  on  the  so  called 
toxic  substances,  those  which  have  to  do  with  pesticides,  insecticides, 
and  so  forth.  Given  the  fact  that  we  are  such  a  tremendously  agri- 
cultural district,  that  is,  that  our  area  takes  in  the  Sacramento-San 
Joaquin  Valley,  I  can  anticipate,  if  this  legislation  passes,  a  great 
deal  of  court  time  spent  on  that  type  of  case. 

Incidentally,  we  are  getting  an  awful  lot  of  those  cases  now.  Mis- 
labeling of  insecticides,  pesticides,  fertilizers,  and  so  forth.  These 
cases  are  coming  before  us  in  an  ever- increasing  quantity. 

Senator  Burdick.  Now,  are  you  also  handling  the  minor  infrac- 
tioTis  that  occur  around  the  military  bases? 

Judge  MacBride.  Those  are  handled,  mainly,  by  the  magistrate. 
She  rides  circuit  through  three  of  the  military  bases  in  our  circuit 
and  sits  in  court  there.  The  others  are  brought  into  Sacramento. 
Those  at  McClellan,  Mather,  and  the  Signal  Depot  at  Sacramento, 
are  tried  in  our  courthouse. 

Needless  to  say,  though,  there  is  a  great  deal  of  district  court  busi- 
ness that  is  generated  in  those  military  installations.  The  theft  of 
Government  property  is  one  example.  I  had  a  case  about  4  years  ago 
that  involved  a  theft  of  $3  million  in  Government  property.  That 
case  took  probably  3  weeks  to  try. 

Senator  Burdick.  But  the  great  bulk  of  infractions  are  handled 
by  the  magistrates? 

Judge  MacBride.  Minor  infractions  are  handled  by  the  magistrate, 
yes. 

Senator  Burdick.  That  is  all.  Thank  you  very  much. 

At  this  time,  we  will  receive  into  the  record  Administrative  Office 
exhibits  1  and  2  and  Committee  exhibits  1,  2  and  3  for  the  Eastern 
District  of  California. 
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Committee  Exhibit  3 
California,  Eastern 


ludicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 


1969 


1970 


1971 


1972 


Crocker. . 
Crocker. . 
MacBride , 
Crocker. . 
Muecke. . 

Real 

Foley     . 

East 

Goodwin . 


Crocker. . 
Crocker. . 
Foley      . 
Thompson. 
Goodwin . , 


Crocker. . , 

Halbert... 

Halbert... 

Thompson. 

Clark.... 

Real 


Crocker. 

Halbert.. 

Halbert.. 

Real.... 

Goodwin. 


Crocker. . . 
Crocker. . . 
Crocker. . . 
Halbert.... 
Wilken.... 

Gray 

Kelleher. . . 

Real 

Anderson. . 
Thompson. . 
Rosenstein, 

Crocker. . . 


D.C. 

Arizona 

D.C. 

Cal(S) 


Arizona 
Cal(C) 

Nevada 
Oregon 
Wash 
(E&W) 


Cal(C) 
CaKS) 


Cal(S) 
Fla(M) 
Ga{S) 


Nevada 
Nevada 
Wash 
(E&W) 


Nevada 
Sup.Gt. 
Cal(C) 


Cal(S) 

Fla(M) 

Ma(S) 

Cal(C) 

Oregon 


Arizona 

Nevada 

V/ash(W) 

Ala(S) 

Nevada 


CaKO 
Cal(C) 
Cal(C) 
Idaho 
Nevada 
Customs 
Court 


9th  Cir. 


33 

16 

33 

9 

5 

7 

11 

145 

4 


3 

17 

12 

3 

2 


14 
44 
4 
1 
3 
2 

11 

15 

32 

2 

5 

11 
2 

10 

40 
2 

12 
6 
1 

12 
1 

33 
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Senator  Burdtck.  Senator  Cranston,  would  you  like  to  introduce 
Judge  Schwartz? 

STATEMENT  OF  HON.  ALAN  CRANSTON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Craxstox.  Mr.  Chairman,  I  deeply  appreciate  this  oppor- 
tunity to  introduce  another  leading  member  of  the  California  Bar, 
Judge  Edward  J.  Schwartz. 

I  would  like  to  say  before  doing  that,  that  I  want  to  make  very 
clear  I  sti-ongly  endorse  the  efforts  that  are  being  made  to  secure 
additional  judgeships  for  the  West.  I  think  they  are  very  much 
needed  iii  California  and  the  testimony  that  you  have  received  from 
Judge  IMacBride  and  will  receive  from  Judge  Schwartz  advances  in 
great  detail  the  reasons  for  this  effort  to  expand  the  bench  there. 

Judge  Schwartz  is  another  leader  of  the  bar  in  California,  whom 
I  liave  known  for  a  long  time  and  with  whom  I  have  worked  very 
closely,  who  is  a  very  highly  respected  judge  in  the  southern  part  of 
our  State.  He  is  the  prime  mover  in  efforts  like  this  to  make  the  bar 
more  effective  by  management  decisions  that  lead  to  a  more  effective 
use  of  the  judicial  system  in  our  State. 

I  am  delighted  to  recommend  him  to  you  and  to  appear  with  him 
before  the  committee  today. 

Senator  Burdick.  Thank  you,  Senator.  Judge  Schwartz,  we  have 
your  prepared  statement,  and  I  will  now  place  it  in  the  record,  should 
you  wish  to  simply  summarize  it,  or  refer  to  it  in  your  testimony. 
You  may  proceed  in  any  manner  you  wish. 

U.S.  District  Coxjet, 
Southern  District  of  California, 

San  Diego,  Calif.,  March  8,  1973. 
Re  1973  Omnibus  Judges  Bill 
Hon.  QuENTiN  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery, 
Committee  on  the  Judiciary,  Washington,  D.C. 

Dear  Senator  Burdick  :  It  is  respectfully  requested  that  your  Subcommittee 
approve  the  recommendation  of  the  Judicial  Conference  of  the  United  States 
that  two  additional  judgeships  be  authorized  for  the  Southern  District  of 
California. 

It  is  the  sincere  belief  of  all  of  the  judges  of  this  District  that  this  request 
is  fully  justified.  The  weighted  caseload  per  judgeship  during  1972  is  substan- 
tially above  the  national  average.  Southern  California,  and  particularly  the 
greater  metropolitan  San  Diego  area  (population  1,447,080),  is  the  prime  target 
of  a  continuing  population  expansion.  San  Diego  is  now  the  second  largest  city 
on  the  Pacific  Coast.  The  city  of  Tijuana,  Mexico,  immediately  across  the  border 
from  metropolitan  San  Diego,  has  grown  to  a  population  of  335,000  and  realis- 
tically is  but  a  part  of  the  population  serviced  by  this  District.  Because  of  the 
normal  time  lag,  two  additional  judges  will  certainly  be  a  necessity  by  the  time 
judicial  appointments  actually  occur,  probably  some  time  in  1974  or  1975. 

It  is  respectfully  requested  that  consideration  be  given  to  the  following : 

HISTORY   OF   the    UNITED    STATES   DISTRICT    COURT    FOB    THE    SOUTHERN    DISTRICT    OF 

CALIFORNIA 

The  Southern  District  of  California  is  comprised  of  San  Diego  and  Imperial 
Counties,  each  of  which  is  contiguous  with  the  border  of  the  Republic  of  Mexico. 
Prior  to  March  18,  1966,  the  counties  of  this  district  were  included  as  the 
Southern  Division  in  the  old  Southern  District  of  California  having  its  prin- 
cipal headquarters  at  Los  Angeles. 
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Recognizing  the  special  character  of  the  area,  local  bar  associations  and  other 
interested  groups  and  individuals  tried  for  many  years  to  obtain  legislation 
creating  a  separate  District  for  San  Diego  and  Imperial  counties.  The  effort 
culminated  successfully  with  the  Act  of  March  18,  1966,  pursuant  to  which  the 
present  Southern  District  was  created.  However,  the  political  realities  of  the 
situation  required  that  in  order  to  obtain  the  autonomous  district  it  had  to  be 
accepted  with  only  its  two  resident  Southern  Division  judges  at  a  time  when 
the  business  of  the  District  demonstrated  a  clear  need  for  at  least  four  judges. 
The  situation  was  temporarily  alleviated  by  passage  in  1969  of  Senate  Bill  852 
which  provided  three  additional  judgeships  for  the  District. 

Five  judgeships  are  presently  authorized  for  the  Southern  District  of 
California. 

JUDICIAL   BUSINESS  OF   THE   SOUTHERN   DISTEICT   OF   CALIFORNIA 

The  business  of  this  District  is  predominantly  criminal,  but  filings  of  civil 
cases  are  now  showing  a  marked  increase.  Civil  cases  filed  in  fiscal  1972  were 
23.7%  increased  in  number  over  fiscal  1971.  An  even  greater  increase  is  antici- 
pated because  attorneys  are  becoming  aware  that  it  is  now  possible  to  file  civil 
cases  in  Federal  Court  and  get  them  to  trial,  a  situation  that  has  not  existed 
in  this  District  during  the  past  several  years. 

The  extremely  heavy  criminal  caseload  of  this  District  Court  is  largely  gen- 
erated by  the  fact  that  there  are  over  40,000,000  annual  border  crossings  from 
Mexico  into  the  District.  The  weighted  caseload,  both  civil  and  criminal  cases, 
in  fiscal  1972  was  384  cases  per  judge ;  the  national  average  was  335  cases  per 
judge.  The  actual  filings  for  1972  were  530  civil  and  1,788  criminal  cases.  In 
spite  of  a  massive  diversion  of  minor  cases  to  the  Magistrates  Court,  criminal 
cases  pending  at  the  close  of  1972  had  declined  only  slightly  compared  to  1971. 

On  a  comparative  basis  the  weighted  caseload  per  judgeship  in  the  Southern 
District  since  its  independent  inception  has  been  as  follows : 

Southern  district  National 

of  California  average 

1967  (two  judges) 

1968  (fv^o  judges) 

1969  (two  judges) 

1970  (five  judges) 

1971  (five  judges) 

1972  (five  judges) 

For  each  of  the  years  1967,  1968,  1969  and  1970,  the  Southern  District  had 
the  heaviest  caseload  per  judgeship  of  any  district  in  the  entire  country.  In 
1971,  the  Southern  District  was  sixth  in  weighted  caseload  per  judgeship  in 
the  nation,  and  in  1972  the  District  placed  28th  among  a  total  of  90  districts. 
This  decrease  in  weighted  caseload  has  been  largely  achieved  by  the  disposition 
of  an  increased  number  of  cases  in  Magistrates  Court  as  misdemeanors  rather 
than  as  felonies.  Nevertheless,  in  1972,  the  Southern  District  disposed  of  nearly 
as  many  felony  criminal  cases  as  five  entire  circuits  and  more  than  the  District 
of  Columbia.  For  1972,  the  District  ranked  second  in  weighted  criminal  filings 
per  judgeship  among  the  90  districts  of  the  country. 

At  all  times  during  the  existence  of  the  Southern  District  of  California  the 
very  substantial  assistance  of  visiting  judges  from  other  districts  has  been 
necessary  to  maintain  reasonable  currency  in  trial  of  criminal  cases  and  to 
overcome  a  very  serious  delay  in  the  trial  of  civil  cases.  At  the  present  time 
the  judges  of  the  District,  in  spite  of  universally  heavy  workloads,  are  unable 
to  handle  the  existing  business  of  the  court. 

STATISTICAL  BACKGROUND 

Records  of  the  business  of  this  District,  going  back  in  some  instances  to  a 
time  prior  to  creation  of  a  separate  Southern  District  for  San  Diego  and 
Imperial  Counties,  indicate  an  explosive  development. 

The  following  comparative  statistics  are  typical : 


826 

252 

1,025 

265 

1,225 

289 

508 

277 

421 

307 

384 

335 

'47 


Cases  commenced 

Number  of 

Defendants 

disposed  of 

Cases  pending 

Year 

Civil 

Criminal 

Civil 

Criminal 

1963 

165 

1,130 

1,229 

161 

246 

1964 

229 

1,407 

1,465 

159 

315 

1965 

228 

2,070 

2,352 

194 

475 

1966 

318 

1,  799 

2,124 

310 

579 

1967 

274 

2,094 

2,298 

299 

803 

1%8 

297 

2,580 

2,735 

304 

1,242 

1969 

388 

2,985 

3,836 

372 

1,421 

1970 

441 

2,661 

2,234 

497 

1,431 

1971 

487 

2,298 

3,092 

448 

1,415 

1972... 

530 

1,778 

2,504 

441 

1,369 

Statistics  on  the  use  of  visiting  judges  to  assist  with  the  caseload  of  this 
District  indicate  that  in  1969,  20  visiting  judges  completed  201  trials  on  a  total 
of  355  trial  days ;  in  1970,  25  visiting  judges  conducted  215  trials  on  a  total  of 
328  trial  days ;  in  1971,  17  visiting  judges  conducted  69  trials  on  a  total  of 
143  trial  days ;  and  in  1972,  9  vi-siting  judges  conducted  22  trials  on  a  total  of 
82  trial  days.  While  it  is  apparent  that  the  peak  period  of  massive  visiting 
judge  assistance  has  been  passed,  nevertheless,  such  visiting  judge  assistance 
will  continue  to  be  required  in  substantial  quantity,  particularly  for  the  trial 
of  protracted  cases.  Because  of  our  inordinate  and  ongoing  criminal  calendars, 
it  is  simply  not  feasible  for  one  of  our  regular  judges  to  stop  the  inexorable 
flow  of  criminal  trials  and  hearings  in  order  to  try  a  civil  case  over  a  period 
of  several  weeks.  It  should  also  be  noted  that  while  visiting  judges  are  appre- 
ciated, they  are  frequently  not  available  for  sentencing,  post-trial  motions,  and 
processing  of  appeals  in  cases  they  have  handled,  the  additional  burden  of 
which  must  be  carried  by  the  resident  judges  of  the  District.  Moreover,  visit- 
ing judges  cannot  be  expected  to  be  concerned  with  the  ongoing  administrative 
problems  that  are  occasioned  by  their  temporary  service  in  the  District.  The 
judges  of  the  District  earnestly  look  forward  to  the  time  when  they  can  handle 
the  business  of  this  Court  without  the  help  of  visiting  judges. 

The  Southern  District  of  California  was  one  of  the  five  pilot  districts  in 
which  Magistrates  were  utilized,  our  first  Magistrate  having  been  appointed 
July  1,  1969.  A  second  Magistrate  was  appointed  September  15,  1970,  and  a  third 
September  6,  1972.  We  believe  this  District  has  made  maximum  use  of  the  serv- 
ices of  its  Magistrates.  Their  effective  work  within  the  scope  of  the  Mag- 
istrate's jurisdiction  is  a  major  factor  in  the  overall  business  of  the  Court 
and  is  directly  responsible  for  reduction  in  the  more  recent  weighted  caseload 
figures  for  this  District. 

During  fiscal  1972,  the  then  two  full-time  Magistrates  of  this  District  han- 
dled the  following: 

Trial  matters :  Minor  and  petty  offenses 2,  663 

Nontrial  matters : 

Complaints 3,  606 

Bail  hearings  and  reviews 6,  506 

Preliminary  hearings 57 

Omnibus  hearings 2,  165 

Arraignments  after  indictments 2,  019 

It  is  apparent  that  the  work  of  the  Magistrates  in  this  District  is  extremely 
heavy  and  must  be  considered  in  determining  the  need  for  additional  judgeships. 
Supervision  of  the  Magistrates  takes  time  on  the  part  of  the  judges,  admin- 
istrative time  and  judicial  time.  Because  of  the  volume  of  cases  handled  by 
Magistrates,  action  by  them  results  in  a  substantial  number  of  review  hearings 
before  the  judges  of  the  Court. 

NON  STATISTICAL   CONSIDEKATIONS 

While  statistics  are  important,  they  simply  cannot  reflect  the  heavy  work- 
load of  the  judges  of  this  District.  The  unique  character  of  the  business  of 
this  District  precludes  the  application  of  ordinary  statistical  criteria  for  pur- 
poses of  analysis.  The  following  statement  by  the  Judicial  Conference  Subcom- 


/4i 

mittee  on  Judicial  Statistics  in  analyzing  the  Southern  District  of  California 
indicates  the  problem,  namely,  that  our  statistics  are  not  susceptible  of  reliable 
interpretation  for  the  purpose  of  determining  judgeship  needs : 

This  district's  filings  growth  pattern  is  so  unusual  as  to  make  it  difficult 
to  analyze  by  the  methods  used  in  this  survey.  Filings  shot  upward  the 
first  two  years,  leveled  off,  then  declined  for  the  last  two  years.  The  case- 
load statistics  are  overpowered  by  criminal  data,  more  specifically  by  nar- 
cotics cases,  which  comprise  almost  half  the  total  case  count  and  nearly 
one-fourth  of  the  National  narcotics  filings. 

This  court  is  well  above  the  U.S.  average  on  all  measures.  However, 

it  is  questionable  whether  our  regular  statistical  indices,  including  weighted 

caseload,  can  be  reliably  applied  to  the  workload  of  this  court.   (Italics 

added). 

The  peculiar  border  situation  of  this  District,  and  its  extremely  heavy  traffic, 

create  wide  fluctuations  in  the  volume  and  character  of  the  cases  handled  by 

the  Court.  The  following  are  but  a  few  of  the  contributing  factors : 

1.  The  government  is  presently  in  the  process  of  substantially  increasing  the 
number  of  Customs  and  Immigration  border  enforcement  personnel.  The  U.S. 
Commissioner  of  Customs  has  recently  authorized  thirty-five  additional  officers 
for  enforcement  in  this  District,  an  increase  of  approximately  40%  over  the 
previously  existing  total  force  of  88  men.  The  District  Director  of  Customs 
anticipates  that  all  of  this  will  result  in  a  substantial  increase  in  Customs 
cases.  Customs  has  requested  40  additional  officers  to  handle  six  new  border 
entry  lanes  to  be  opened  at  Tijuana  June  30,  1973 ;  two  additional  ports  of 
entry  will  be  opened  as  soon  as  concurrence  is  obtained  from  the  city  of  San 
Diego:  and  a  new  border  facility  at  Calexico  will  be  completed  by  January, 
1974.  for  which  50  more  customs  officers  will  be  required. 

2.  Immigration  and  Naturalization  Services  Border  Patrol  has  experienced 
a  sudden  and  dramatic  upturn  in  illegal  immigration  and  smuggling  of  illegal 
aliens.  In  February  of  this  year  they  took  nearly  11,000  illegal  aliens  into  cus- 
tody in  the  San  Diego  County  sector  alone.  Alien  smuggling  has  become  a  big 
sophisticated  business  in  which  the  aliens  are  charged  $200.00  to  .$6.50.00  each 
with  many  of  them  now  coming  from  Central  and  South  American  countries 
as  well  as  Mexico,  with  destination  to  the  urban  areas  of  the  United  States 
as  compared  with  the  traditional  pattern  of  farm  workers.  The  result  is  numer- 
ous complex  multi-defendant  cases.  In  1972,  220  alien  smuggling  cases  were 
filed  in  this  District,  and  we  had  48  jury  trials  and  17  court  trials  of  this  type. 
A  further  circular  effect  is  that  the  regional  office  of  Immigration  has  re- 
quested 127  additional  officers  to  augment  their  present  force  of  244,  an  increase 
of  more  than  50%.  Our  experience  has  been  that  such  increases  in  border  per- 
sonnel always  generate  substantially  more  criminal  cases. 

3.  A  marked  change  is  now  occurring  in  narcotics  and  drug  cases  in  this 
District.  Formerly,  many  of  them  involved  young  people  and  college  student 
offenders.  The  current  shift  is  to  better  organized  types  of  operations  in  which 
aircraft  and  boats  are  used  for  smuggling  and  transportation.  Wiretaps  are 
increasingly  requested  by  law  enforcement  officials  to  cope  with  the  novel  dif- 
ficulties of  developing  these  cases.  In  every  respect  such  cases  are  far  more 
complex,  usually  involve  more  defendants  and  require  substantially  more  judge 
time  for  the  handling  of  extensive  motion  hearings  and  trials. 

4.  Changing  enforcement  policies  of  the  U.S.  Attorney's  Office  create  consid- 
erable uncertainty  as  to  case  volume.  For  example,  the  present  policy  of  the 
U.S.  Attorney  in  relatively  small  drug  and  narcotics  cases  is  to  handle  them 
on  some  basis  other  than  indictment.  This  selective  policy  changes  from  time  to 
time. 

5.  On  immigration  prosecutions,  the  present  policy  of  the  U.S.  Attorney  is 
to  employ  the  so-called  "flip-fiop"  approach.  This  involves  a  two  count  com- 
plaint, one  count  felony,  one  count  misdemeanor.  The  defendant  is  given  a 
choice  at  the  Magistrate's  level  to  plead  guilty  to  the  misdemeanor  count, 
in  which  case  the  matter  is  disposed  of  there  without  indictment.  However, 
in  the  absence  of  siich  guilty  plea,  the  case  proceeds  to  indictment  and  is 
handled  by  a  Disti'ict  Judge.  The  continuance  of  this  "flip-flop"  policy  is  en- 
tirely within  the  discretion  of  the  U.S.  Attorney.  So  long  as  it  continues  the 
number  of  felony  immigration  cases  is  reduced,  but  the  policy  has  changed 
in  the  recent  past  and  may  be  changed  again  at  any  time. 
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6.  The  i.'cent  case  of  U.S.  v.  Mendez-RoOriguez,  450  F.2d  1  (9tli  Cir.)  de- 
cided on  July  13,  1971,  has  created  a  special  problem  for  this  District  which 
now  compels  the  government  to  hold  all  material  witnesses  in  alien  smuggling 
cases  rather  than  releasing  them  or  some  of  them  as  was  formerly  done.  The 
Circuit  Court  held  that  release  of  such  material  witnesses  by  the  government 
violated  a  defendant's  constitutional  right  to  interview  and  confront  them. 
Since  that  case,  it  has  been  necessary  to  hold  in  custody  material  witnesses 
in  numbers  varying  from  1  to  69  per  case.  Accordingly,  this  court  must  give 
alien  smuggling  cases  urgent  priority  because  of  the  considerable  cost  of  hold- 
ing such  material  witnesses  and  the  obvious  injustice  of  maintaining  them  in 
custody  awaiting  trial.  The  cost  of  retaining  such  material  witnesses  in  jail 
to  meet  the  requirements  of  Mendez-Rodriguez  during  the  peak  three  months  of 
1972  was  approximately  $43,000  for  May,  $49,000  for  June  and  $43,000  for 
July ;  and  for  the  period  August,  1972,  through  February,  1973,  was  in  excess 
of  $192,000  for  retention  pending  trial  appearance  of  1,297  material  witnesses 
for  a  total  of  20,015  custody  days.  The  immediate  result  of  this  imposed 
priority  trial  requirement  is  that  civil  cases  and  other  criminal  cases  must 
suffer  delay.  The  urgency  of  these  particular  alien  smuggling  cases  makes  it 
imperative  that  all  other  proceedings  be  stopped  until  pending  smuggling  cases 
are  tried. 

7.  A  special  Strike  Force  of  the  Justice  Department  with  a  staff  of  three 
attorneys  at  San  Diego  is  presently  engaged  in  the  development  of  large-scale 
organized  crime  prosecutions  over  and  above  those  brought  by  the  United 
States  Attorney's  Office. 

8.  New  programs  of  law  enforcement  in  the  narcotics  area  are  just  now 
developing.  For  example,  the  special  DALE  (Drug  Abuse  Law  Enforcement) 
unit  has  recently  commenced  operation  in  this  District  with  a  staff  of  two 
attorneys  and  ten  investigators.  They  are  taking  their  matters  to  a  special 
grand  jury  and  are  already  beginning  to  generate  a  series  of  additional  in- 
dictments. The  work  of  this  new  law  enforcement  unit  has  also  resulted  in 
numerous  grand  jury  contempt  proceedings  involving  reluctant  witnesses.  All 
of  this  requires  the  expenditure  of  additional  judge  time  which  will  not  show 
in  the  statistics. 

9.  Approximately  one-half  of  our  total  criminal  case  count  is  comprised  of 
narcotics  cases.  In  nearly  all  of  these  cases  defense  counsel  file  Rule  16  dis- 
covery motions,  motions  to  suppress  evidence  and  statements  and  motions  to 
sever.  Many  of  these  motions  require  the  taking  of  oral  testimony  and  hearings 
that  run  from  an  hour  or  two  to  as  much  as  two  or  three  days  each. 

10.  The  recently  effective  amendment  to  Rule  50  of  the  Federal  Rules  of 
Criminal  Procedure  requires  acceleration  of  criminal  trials.  This  will  doubtless 
result  in  an  aggravation  of  the  impact  of  criminal  case  priority  in  a  District 
such  as  ours.  This  again  will  preclude  the  expeditious  handling  of  civil  cases. 

The  special  problems  of  this  District,  and  particularly  the  wide  fluctuation 
in  enforcement  policies  with  respect  to  narcotics  and  alien  cases,  will  un- 
doubtedly continue  to  influence  our  caseload  tremendously  in  ways  that  cannot 
possibly  be  reflected  with  any  statistical  accuracy. 

Because  of  the  foregoing,  it  is  respectfully  requested  that  the  Subcommittee 
recommend  to  tlie  Senate  Judiciary  Committee  that  two  additional  judgeships 
be  included  in  the  1973   Omnibus  Judges  Bill. 

Sincerely, 

Edward  J.   Schwartz. 

STATEMENT  OF  HOH.  EBV/ARD  J.  SCHV7AETZ,  CHIEF  JUDGE  OF  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA  (SAN  DIECxO) 

Judge  Schwartz.  Thank  you  very  much,  Senator  Cranston. 

Senator  Burdick,  Counsel  Westphal.  Here  I  am,  the  anchor  man 
on  the  California  delegation,  so  to  speak. 

Senator  Burdick.  Relay  team? 

Judge  Schwartz.  Yes,  which  is  a  rather  uncomfortable  place  to  be, 
I  suppose,  because  of  the  fact  that  so  much  of  what  I  might  say  has 
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been  already  tremendously  well  presented  by  my  colleagues,  the  emi- 
nent chief  judges  of  California. 

I  might  say,  originally,  our  request  was  for  an  additional  three 
judges.  That  request  was  presented  to  the  Ninth  Circuit  Judicial 
Council  and  they  approved  that  request  for  three  judges.  It  went 
up  to  the  U.S.  Judicial  Conference  and  at  that  point  it  was  reduced 
to  a  recommendation  for  two  additional  judges. 

We  in  our  district  who  are  aware  of  the  very  unusual  and  unique 
problems  we  have,  believe  sincerely  that,  by  1976,  certainly,  we  will 
be  in  dire  need  of  three  judges.  However,  since  the  Conference  has  ana- 
lyzed the  thing  and  has  spoken  and  recommends  two,  I  think  in  all 
fairness  and  in  good  grace,  we  believe  if  we  can  get  two,  we  will  be 
able  to  hold  the  line  in  our  very  difficult  and  busy  district. 

Now,  the  community  of  San  Diego  and  San  Diego  County,  which 
is  becoming  a  vast  metropolis,  just  like  every  other  area  of  southern 
California,  has  about  a  million  and  a  half  population,  together  with 
Imperial  County,  which  is  the  other  county  of  our  district.  We  have 
five  judges  at  the  present  time.  We  believe  we  urgently  need  two 
additional  judges. 

Tlie  Southern  District  of  California  originally  was  known  as  the 
Southern  Division  of  the  Southern  District,  the  Southern  District 
then  being  headquartered  in  Los  Angeles.  In  1966,  as  a  result  of  a 
tremendous  effort  by  our  local  bar  and  other  interested  citizens,  we 
obtained  our  own  autonomous  Southern  District  of  California,  and 
at  that  time  the  Los  Angeles  and  adjoining  areas  became  the  Central 
District  of  California. 

Wo.  like  the  eastern  district,  which  was  also  created  in  1966,  started 
somewhat  behind  in  this  relay  race,  so  to  speak.  When  we  finally  were 
able  to  obtain  our  independent  separate  district,  there  was  a  clear 
need  for  four  judges  for  our  district.  However,  the  political  realities 
of  the  situation  made  it  essential  that  we  accept  the  district  on  an  as 
is  basis,  which  meant  there  were  two  judges  sitting  in  the  Southern 
Division  of  the  Southern  District,  so  we  had  to  take  two  judges. 

The  growth,  ever  since  that  time,  has  been  spectacular ;  it  has  been 
explosive. 

Now.  one  fact  that  I  think  should  be  taken  into  consideration  is 
the  existence  of  a  tremendous  and  growing  population  just  across 
the  border  from  San  Diego  County,  just  across  the  street,  so  to  speak, 
from  Metropolitan  San  Diego,  in  Mexico.  I  tried  for  almost  a  week 
to  obtain  the  figures  on  the  population  of  the  city  of  Tijuana,  just 
across  the  border.  I  finally  obtained  a  figure  of  335,000,  which  I  don't 
think  is  reliable.  I  think  it  is  probably  a  great  deal  more  than  that. 

T  feel  confident  that  the  census  taking  in  Mexico  is  not  as  sophisti- 
cated as  ours.  This  is  a  population  that  essentially  is  part  of  our 
metropolitan  area,  even  though  it  lies  in  a  foreign  country. 

Now,  the  judicial  business  of  the  southern  district  is  dominated  by 
a  very,  very  heavy  criminal  caseload.  Civil  filings,  however,  have 
shown  a  marked  increase.  They  increased  from  456  cases  in  1971  to 
.^6i  in  1979.  an  increase  of  approximately  23.7  percent. 

NoAv.  historicallv,  there  is  a  very  clear  reason  why  the  ciAdl  filings 
are  increasing  at  this  time.  There  was  a  period  of  approximately  3,  or 
31A  vears,  running  from  somewhere  around  1968  to  1971,  when  no 
civil  case  was  tried  in  the  Southern  District  of  California. 
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The  stiipeiiclous,  stairgreriiic:  criminal  load  we  were  carrying  at  that 
time  made  it  utterly  impossible  to  try  any  civil  cases.  The  bar  of  the 
community  became  reconciled  to  that.  Although  they  filed  some  civil 
cases,  they  had  no  expectation  of  getting  to  trial  on  them.  And  dur- 
ing that  period  we  processed  civil  cases  through  the  preliminary 
stage  of  motions,  discovery  and  the  rest  of  it,  on  up  to  pretrial,  and 
at  pretrial  we  had  to  make  the  standard  announcement  from  the 
bench  after  we  finished  the  pretrial,  that  we  were  very  sorry,  but  we 
didn't  known  when  we  could  get  the  case  to  trial. 

That  was  something  that  the  bar  accepted  because  they  were  well 
aware  of  the  situation  that  we  were  in  on  criminal  cases. 

Xow  we  are  coming  out  of  that  period.  We  are  emerging  into  a 
time  wlien.  partly  due  to  the  help  we  have  had  from  visiting  judges, 
we  vill  be  able  to  try  our  own  civil  cases.  We  are  trying  civil  cases 
now. 

The  bar  is  aware  that  we  can  try  them,  and  so  they  are  beginning 
to  file  an  increasing  number  of  civil  cases,  knowing  that  they  can  go 
to  trial. 

The  extremely  heavy  caseload  that  we  have  in  our  district  is  gen- 
erated by  the  fact  that  at  this  time  we  have  over  40  million  crossings 
of  the  international  border  into  our  district  every  year.  These  are 
40  million  potential  cases.  Every  crossing  involves  problems,  and  I 
might  say  these  are  the  lawful  crossings.  The  illegal  crossings  are 
almost  incapable  of  being  counted  or  even  estimated. 

Eaw  filings  per  judge  in  1972  were  487.  The  weighted  caseload, 
h(^t]\  civil  and  criminal  during  1972,  was  384  cases  per  judge;  the 
national  average  was  335. 

The  actual  ftlings  for  1972  were  564  civil  and  1.871  criminal  cases. 

In  s])ite  of  the  very  massive  diversion  of  minor  cases  to  our  mag- 
istrate's court — and  I  am  going  to  get  into  that  in  greater  detail 
later — the  criminal  cases  at  the  close  of  1972  have  declined  only 
slightly  from  1971.  It  was  a  decline  of  approximately  121^  percent 
in  pending  cases. 

In  discussing  the  weighted  caseload  per  judgeship  in  the  Southern 
District  of  California  on  a  comparative  basis,  t  am  going  to  rely  only 
on  figures  tabulated  since  we  have  had  five  judges,  because  prior  to 
the  additional  judges  that  came  to  us  in  1970  and  1971,  the  caseload 
was  just  staggering.  It  was  unbelievable. 

But  since  we  have  had  five  judges:  in  1970,  our  weighted  caseload 
per  judge  was  508  cases,  at  a  time  when  the  national  average  was 
277:  in  1971,  our  weighted  caseload  was  421,  at  a  time  when  the 
national  average  was  307 ;  in  1972.  it  was  384,  with  a  national  average 
of  335. 

Xow.  for  the  years  1967, 1968, 1969,  and  1970,  the  Southern  District 
of  California  had  the  heaviest  weighted  caseload  per  judge  of  any 
district  in  the  entire  United  States.  In  1971,  we  were  sixth ;  in  1972, 
we  had  dropped  to  28th.  Nevertheless,  we  are  still  in  the  top  30 
percent  of  districts  in  the  United  States  on  the  basis  of  weighted 
caseload. 

The  decrease  in  weighted  caseload,  as  I  have  indicated  to  you, 
has  been  largely  due  to  the  very  effective  use  that  I  think  we  have 
made  of  our  magistrates.  We  have  three  full-time  magistrates.  We 
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have  two  part-time  magistrates.  One  part-time  magistrate  is  at  El 
Centro,  down  in  Imperial  County.  The  other  part-time  magistrate 
tends  to  a  great  deal  of  the  business  in  the  military  installations 
around  San  Diego  County. 

Nevertheless,  even  with  this  diversion  of  cases  to  the  magistrate's 
court  in  1972,  we  had  nearly  as  many  criminal  cases  as  five  entire 
circuits  and  the  District  of  Columbia.  In  1972,  our  district  ranked 
second  in  weighted  caseload  filings  in  the  criminal  area  among  the  90 
districts. 

Now,  I  have  included  in  the  written  statement  that  has  been  filed 
with  the  subcommittee,  some  statistical  background,  and  I  won't  go 
into  detail  in  that  regard.  You  have  that.  However,  I  think  I  should 
cite  at  least  the  statistics  pertaining  to  our  case  handling  during  the 
3  years  that  we  have  had  the  five  judges  in  our  court. 

In  1970,  there  were  441  civil  filings,  2,661  criminal  filings.  We  dis- 
posed of  2,234  defendants.  And  in  1971,  when  we  had  487  civil  fil- 
ings, 2,298  criminal  filings,  we  disposed  of  over  3,000  defendants. 

In  1972,  we  had  564  civil  filings,  1,871  criminal  filings,  and  we 
disposed  of  over  2,500  criminal  defendants. 

Now,  I  know  that  the  subcommittee  is  interested  in  the  assistance 
we  have  received  from  visiting  judges.  It  has  been  massive;  hope- 
fully, it  is  declining.  We  look  forward  to  the  time  v>'hcn  we  won't 
have  to  rely  on  visiting  judges  to  carry  our  load.  But  in  1970,  25 
judges,  visiting  judges,  served  a  total  of  720  days  in  our  district. 

In  1971,  17  visiting  judges  served  a  total  of  437  days.  In  1972,  10 
Aisiting  judges  served  231  days. 

Obviously,  that  is  improving,  and  we  are  delighted  that  it  is.  We 
will  have  to  continue  to  have  visiting  judges  to  assist  us  in  situa- 
tions where  we  have  protracted  litigation  cases,  but  I  will  explain 
that  further  along. 

The  inordinate  and  on-going  criminal  calendars  that  we  have 
simply  make  it  not  feasible  for  us  to  try  long  civil  cases.  We  have 
calendars  that  are  held  on  Mondays;  the  other  4  days  are  set  aside 
for  trial  work,  and  it  is  impossible  to  stop  the  flow  of  these  criminal 
calendars,  criminal  motions,  and  all  of  the  rest  of  it,  in  order  to  try 
a  lengthy  civil  case. 

I  might  say,  also,  with  regard  to  visiting  judges,  that  we  do  appre- 
ciate their  assistance,  and  we  would  not  have  been  able  to  survive 
without  them.  However,  they  bring  with  them  certain  administrative 
problems,  and  when  they  leave,  they  leave  behind  a  great  many 
problems  that  must  be  handled  by  the  resident  judges  in  the  district. 

For  example,  in  a  district  where  a  visiting  judge  tries  civil  cases 
only,  there  is  less  of  a  problem,  because  a  civil  case  is  a  nice  tidy 
thing  you  can  wind  up  and  get  rid  of.  In  criminal  cases,  when  a 
^•isiting  judge  leaves,  and  has  had  a  lengthy  period  of  trying  crimi- 
nal matters,  he  leaves  behind  him  the  sentencing  in  many  of  those 
cases,  motions  for  new  trial,  motions  for  modification,  post-conviction 
motions  of  all  kinds,  marshalling  of  those  cases  for  appeal,  and  other 
problems  of  that  type. 

Senator  Buedick.  At  this  point,  may  I  ask  a  question? 

Judfifc  Schwartz.  Yes. 
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Senator  Burdick.  Why  are  you  so  fortunate  in  gettinf^  these  visit- 
ms  judges? 

Judge  Schwartz.  Why  were  we  so  fortunate?  Well,  I  am  going 
to  give  you  a  very  honest  answer,  Senator.  Let  me  tell  you  what 
happened. 

We  had  a  caseload  that  had  to  be  helped.  Judge  Chambers,  the 
rhief  iudge  of  our  circuit,  has  been  most  understanding  of  our  prob- 
lems. In  1970,  he  called  me.  At  that  time  our  then  chief  judge,  Fred 
Kunzel.  had  died,  and  I  was  alone,  running  this  horrible  beast  of  a 
court. 

He  called  and  he  said: 

Ed,  the  Ninth  Circuit  Judicial  Conference  is  going  to  be  held  in  July  in 
San  Diego  at  Coronado.  and  since  you  are  the  only  judge  down  there,  you 
must  be  the  arrangements  chairman,  so  you  go  ahead  and  make  the  ar- 
rangements. 

This  was  additional  work  that  I  absolutely  didn't  need.  It  meant 
the  housing,  feeding  and  entertaining  of  approximately  400  judges 
and  lawyer-delegates. 

Purinir  the  conference,  my  little  wife,  who  for  sometime,  when  I 
left  tho  house  in  the  morning  to  go  to  work,  had  been  saying  with 
some  seriousness,  "Is  this  the  day  you  are  going  to  resign?",  went 
up  to  Judge  Chambers,  whom  she  happened  to  find  alone  in  the  lobby 
of  the  Coronado  Hotel  during  the  conference,  and  said  to  him,  "Judge 
Cliam.bers.  I  am  not  going  to  give  my  husband's  life  to  the  U.S. 
Di^^trict  Court." 

If  you  have  ever  met  Judge  Chambers,  you  know  how  he  speaks, 
and  hi=  manner.  He  said,  "Well,  dear  lady.  I  understand  you.  There 
is  a  need  in  your  district  for  warm  bodies" — by  that,  he  meant 
judges — and  he  said,  "By  October,  there  will  be  warm  bodies  in 
your  district." 

He  made  good  on  his  promise,  and  he  has  supplied  us  with  more 
than  our  share  of  visiting  judges.  We  are  very  grateful  to  him  and  to 
them  for  that. 

Senator  Burdick.  Judge,  that  doesn't  quite  answer  my  question. 
It  seems  like  the  farther  South  you  are,  the  easier  it  is  to  get  judges. 

Judge  Schwartz.  San  Diego  is  a  very  attractive  place. 

Senator  Burdick.  That  answers  the  question. 

Judge  Schwartz.  It  is  only  part  of  the  answer,  Senator,  really. 
Our  need  is  a  real  one,  and  the  effort  to  supply  it  was  sincere. 

With  regard  to  our  magistrate  program,  we  were  one  of  the  five 
])ilot  districts  in  which  the  appointments  of  magistrates,  upon  imple- 
mentation of  the  Magistrates  Act,  were  inaugurated. 

Our  first  magistrate,  Ed  Harris,  was  appointed  in  July  of  1969; 
the  second  magistrate  in  September  of  1970;  and  the  third  in  Sep- 
tember of  1972. 

Now,  our  district  has  made  the  maximum  use  of  the  magistrates' 
services.  The  effective  work  that  our  magistrates  have  done  within 
the  scope  of  their  jurisdiction  has  been  a  major  factor  in  the  overall 
business  of  the  court,  and  has  been  directly  responsible  for  the  reduc- 
tion in  our  more  recent  weighted  caseload  figures. 

Our  presiding  magistrate.  Ed  Harris,  has  worked  out  procedures 
that  I  think  have  been  adopted  throughout  the  magistrate  system 
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in  the  United  States.  He  has  been  most  active  in  it.  Just  to  give  you 
an  idea  of  what  our  magistrates  do,  during  1972,  fiscal  1972.  when 
we  had  only  two  full-time  magistrates,  they  handled  the  following 
business : 

Trial  matters,  minor  and  petty  offenses,  2,636  matters;  nontrial 
matters :  they  handled,  processed,  signed,  3,606  complaints ;  they  han- 
dled 6,506  bail  hc^arings  and  reviews;  57  preliminary  hearings;  they 
conducted  2,165  omnibus  hearings;  and  2,019  arraignments  after 
indictment. 

Now,  I  should  say  a  word  about  the  omnibus  hearing  that  we  have 
developed  in  our  district.  Judge  James  Carter,  who  is  now  a  judge 
of  the  Circuit  Court,  whom  I  succeeded  on  our  court,  the  district 
court,  was  one  of  the  leaders  in  the  development  of  this  omnibus 
hearing  procedure.  It  is  a  procedure  in  criminal  cases  designed  to 
catch  up  all  of  the  loose  ends  and  to  handle  motions,  discovery,  and 
all  of  the  rest  of  it  at  a  single  hearing  instead  of  relying  on  a  pro- 
liferation of  minor  hearings. 

Originally,  the  judges  of  the  court  conducted  these  omnibus  hear- 
ings. Since  we  have  had  the  magistrates  available,  by  a  general  order 
we  have  placed  upon  them  the  burden  of  conducting  these  omnibus 
hearings.  It  is  a  tremendous  help  to  us  and  it  does  expedite,  or  facili- 
tate, the  handling  of  criminal  cases  as  they  come  up  the  ladder  and 
finally  into  the  district  judges'  responsibility. 

We  are  now  developing  a  set  of  rules  for  the  handling  of  civil 
matters  by  the  magistrates.  When  we  had  only  two  magistrates,  it 
was  utterly  impossible  for  them  to  do  any  substantial  civil  work  at 
all.  Under  the  new  rules,  with  the  third  magistrate,  we  are  begin- 
ning to  turn  over  to  them  civil  work  and,  ultimately,  they  will  have 
the  full  panoply  that  is  contemplated  under  the  Magistrates  Act. 

We  want  them  to  do  that. 

The  work  of  the  magistrates,  I  should  add,  is  heavy  work.  It  takes 
judge  time,  both  administrative  time  and  time  that  is  taken  up  with 
reviews,  because  many  of  the  things  that  are  done  in  the  magistrate's 
court  require  review.  The  dissatisfied  attorney  on  a  bail  situation  or 
on  a  discovery  matter  will  try  to  get  a  second  crack  at  it  if  he  can. 
before  a  district  judge.  We  endeavor  to  keep  that  a  minimum,  but 
it  is  there,  and  we  have  to  handle  it  as  it  develops. 

Now,  there  are  a  great  many  things  that  happen  in  our  court  and 
in  our  district  that  are  of  a  nonstatistical  nature.  While  statistics  are 
important,  they  simply  cannot  reflect  the  heavy  workload  of  the 
judges  of  our  district.  The  unique  character  of  the  business  of  the  dis- 
trict, I  think,  precludes  application  of  ordinary  statistical  criteria 
for  purposes  of  analysis. 

I  would  call  your  attention  to  a  statement  that  is  contained  on  the 
administrative  office  analysis  that  came  from  the  Butzner  Committee. 
The  statement  reads  as  follows: 

This  District's  filings  growth  pattern  is  so  unusual  as  to  make  it  difficult  to 
analyze  by  the  methods  used  in  this  survey.  Filings  shot  up  worse  the  first 
2  years,  leveled  off,  and  then  declined  for  the  last  2  years.  The  caseload 
statistics  are  overpowered  by  criminal  data,  more  specifically  by  narcotics 
cases,  which  comprise  almost  half  the  total  case  count  and  nearly  one-fourth  of 
the  national  narcotics  filings. 
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This  Court  is  well  above  the  United  States  average  on  all  measures.  How- 
ever, it  is  questionable  whetlier  our  regular  statistical  indices,  included 
weighted  caseload,  can  be  reliably  applied  to  the  workload  of  this  court. 

Now,  I  am  just  going  to  mention  a  few  of  the  contributing  factors 
to  what  is  happening  in  our  district  and  what  is  going  to  happen 
during  the  next  few  years. 

First  of  all,  the  Government  is  in  the  process  of  very  substantially 
increasing  the  number  of  Customs  and  Immigration  border  enforce- 
ment personnel.  We  have  just  gotten  35  additional  customs  officers, 
recently  authorized  for  enforcement  in  the  district.  This  is  an  increase 
of  40  percent  over  the  previous  total  customs  force  of  88  officers  in 
our  district. 

Customs  has  requested  40  additional  officers  to  handle  six  new  bor- 
der crossing  lanes  that  are  going  to  open  from  Tijuana  into  the 
United  States  in  June  of  this  year. 

There  are  two  additional  ports  of  entry— these  are  not  just  addi- 
tional lanes  but  two  brand  new  ports  of  entry — that  are  going  to  be 
opened  as  soon  as  the  concurrence  of  the  city  of  San  Diego  on  some 
problem  is  obtained.  One  is  going  to  be  dov/n  by  the  ocean  and  the 
otiier  is  going  to  be  up  on  the  Otay  Mesa. 

Down  in  the  Imperial  Valley  area  they  are  building  a  new  border 
facility  which  will  open  in  January  of  1974,  which  will  double  the 
traffic  that  comes  through  the  Calexico  gate.  That  is  going  to  require 
50  more  customs  officers. 

Now,  in  the  immigration  area,  border  patrol,  there  has  been  an 
experience  of  a  sudden  and  very  dramatic  upturn  in  the  illegal  immi- 
gration and  smuggling  of  illegal  aliens.  In  February  of  this  year — 
that  is  last  month — the  border  patrol  took  nearly  11,000  illegal  aliens 
into  custody  in  the  San  Diego  sector  alone;  that  is  just  running  on 
up  our  border  from  the  ocean  to  the  Imperial  County  line.  That  is 
over  11,000  in  1  month. 

Senator  Buedick.  Judge,  I  don't  quite  follow  you  on  this. 

Judge  Schwartz.  Yes,  sir. 

Senator  Burdick.  If  you  are  talking  about  the  increase  of  person- 
nel in  the  Immigration  Service,  it  seems  to  me  that  would  lessen  the 
number  of  cases  you  might  get. 

Judge  Schwartz.  Our  experience  has  been  otherwise.  The  greater 
the  number  of  officers,  the  more  they  catch.  Because  at  the  present 
time,  both  in  the  customs  area  and  in  the  immigration  area,  you  have 
tremendous  numbers  of  people  who  are  smuggling  contraband,  and 
who  are  coming  into  the  United  States  illegally,  who  are  just  never 
caught. 

Senator  Burdick.  Yes,  but  with  more  officers,  they  can  be  stopped 
at  the  border.  I  am  very  familiar  with  both  of  your  crossings.  I 
would  think  with  more  personnel  and  more  manpower  you  might  be 
able  to  stop  them. 

Judge  Schwartz.  That  is  the  hope,  but  the  customs  people  antici- 
pate an  increase  of  about  30  percent  during  the  next  year  or  so  in 
the  customs  business.  That  is  contraband  and  narcotics  and  so  on. 

I  don't  think  anybody  who  is  living  away  from  a  district  such  as 
ours  can  possibly  appreciate  what  is  happening  with  the  alien  smug- 
gling business.  This  is  becoming  one  of  the  really  big  sophisticated 
operations  in  the  criminal  law  area  under  the  Federal  statutes.  These 
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people  are  being  brought  in  for  between  $200  and  $650  a  head.  We 
have  had  loads  of  illegal  aliens,  running  from  a  single  individual  to 
as  many  as  69.  whole  truckloads  of  them. 

They  are  being  smuggled  in  in  every  kind  of  possible  vehicle — 
boats,  trailers,  dump  trucks.  The  operation  has  changed.  There  was 
a  time  when  these  people  were  brought  in  and  immediately  dispersed 
to  the  farms  in  southern  and  central  California.  Today  they  are  not 
coming  only  from  Mexico ;  they  are  coming  from  Central  and  South 
America.  They  are  no  longer  just  interested  in  agricultural  work.  As 
they  are  brought  in,  they  are  dispersed  throughout  the  United  States. 

This  is  not,  of  course,  the  place  to  get  into  that.  I  think  it  is  some- 
thing that  is  going  to  require  a  very  high  policy  determination  as  to 
what  we  want  to  do  about  that  kind  of  problem.  It  is  a  very  serious 
one  for  our  district. 

In  1972,  we  had  a  very  large  number  of  multi-defendant  complex 
alien  smuggling  cases;  220  were  filed,  which  required  48  jury  trials 
and  17  court  trials.  And  a  further  effect  of  this — this  is  Immigration 
border  patrol,  as  distinguished  from  Customs — is  that  they  have 
requested  127  additional  border  patrol  officers  to  augment  their  pres- 
ent force  of  244,  which  represents  an  increase  of  approximately  50 
percent. 

Our  experience  has  been  that  every  time  the  border  patrol  force 
or  customs  force  is  augmen^ed.  we  get  more  cases.  I  think  that  is  some- 
thing we  have  to  anticipate. 

Xow,  in  the  narcotics  field,  a  marked  change  is  occurring  in  cases 
of  our  district.  When  I  first  went  on  the  Federal  bench  in  1968,  a  very 
large  percentage  of  the  narcotics  smuggling  cases  involved  young 
people.  There  were  some  high  school  kids,  and  a  very  large  number 
of  college  students  were  smuggling  narcotics  across  the  border  in  not 
very  great  individual  quantities. 

Now,  today,  this,  too,  has  changed.  It  is  becoming  an  organized 
crime  type  of  thing.  Not  in  the  sense  of  the  Godfather  sort  of  opera- 
tion, but  large  numbers  of  people  working  together  in  concert  to 
bring  in  larger  and  larger  amounts  of  contraband.  They  are  no  longer 
just  bringing  it  across  in  cars,  they  are  working  with  aircraft.  They 
are  bringing  it  in  boats. 

Many  of  these  cases,  in  order  to  develop  them,  require  the  use  of 
wiretaps.  We  are  getting  increased  applications  for  wiretaps.  These 
all  take  a  great  deal  of  judicial  time.  And  when  they  make  the  cases 
and  finally  bring  indictments,  they  are  no  longer  just  a  college  kid 
who  is  in  trouble,  but  a  large  organized  criminal  activity  with  numer- 
ous defendants  and  numerous  problems,  with  qualified  lawyers,  who 
use  every  possible  approach,  every  possible  motion. 

They  are  having  difficulties  now  before  our  grand  juries,  where  it 
is  extremely  difficult  to  obtain  the  testimony  of  witnesses.  The  result 
is  numerous  court  hearings.  We  have  to  stop  everything  and  hold 
contempt  hearings  with  respect  to  witnesses,  witnesses  who  are  now 
declining  to  answer  because  the^^  claim  that  a  wiretap  is  somehow 
involved.  And  then  we  have  to  get  into  all  of  that. 

The  immigration  situation,  while  it  may  seem  remote  from  the 
east  coast,  is  manageable  only  because  at  the  present  time,  our  U.S. 
Attorney's  office  is  going  along  with  what  we  call  a  "flip-flop"  ap- 
proach, in  which  they  file  a  complaint  which  contains  one  misde- 
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meanor  count  and  one  felony  count.  The  defendant,  if  he  pleads 
guilty  to  a  misdemeanor  is  handled  at  the  magistrate's  level  and  we 
never  see  it.  However,  if  he  insists  on  pleading  not  guilty  at  the 
magistrate's  level,  then  an  indictment  is  filed,  and  it  becomes  a  case 
for  a  district  court  judge. 

This  is  a  policy  that  changes  from  time  to  time. 

A  very  serious  problem  has  developed  in  our  district,  arising  out 
of  a  case  that  was  decided  by  the  ninth  circuit  in  1971,  known  as  the 
Mendez-Rodriquez  case,  mentioned  in  the  written  statement  I  have 
filed,  and  I  have  given  you  the  citation.  That  case  has  created  a  very 
serious  problem  for  our  district. 

I  will  explain  it  very  briefly,  if  I  may.  Formerly,  on  these  alien 
smugfrling  cases,  if  we  had  a  case  involving,  say,  a  dozen  or  14  illegal 
aliens,  the  U.S.  Attorney  would  select  out  of  that  number  two  or  three 
of  those  material  witnesses  to  testify  if  the  matter  had  to  go  to  trial, 
and  the  other  10  or  11.  or  whatever  number,  would  be  released.  The 
two  or  three  that  were  selected  out  would  be  placed  on  farms  pending 
trial.  We  had  no  great  pressure  to  get  the  trial  heard  quickly. 

These  people  worked  on  farms  where  they  were  placed  by  the  Im- 
migration Service.  They  received  half  their  pay;  after  the  case  was 
concluded  they  received  the  other  half  of  their  pay,  and  were  then 
allowed  to  return  to  Mexico. 

Under  the  Mendez-Eodriquez  case,  the  circuit  court  decided  we 
couldn't  do  this  any  more,  that  a  defendant  had  the  right  to  confront 
all  the  witnesses  against  him.  This  has  meant  that  we  have  been 
required  to  detain  all  of  these  illegal  aliens  in  custody  pending  trial. 

Senator  Burdick.  "We  will  be  in  recess  for  about  3  minutes.  I  have 
a  call  to  make. 

FBrief  Recess.] 

Senator  Burdick.  Proceed,  Judge. 

Judge  Schwartz.  Well,  just  to  give  a-ou  an  idea  of  what  this 
Mendez-Rodriquez  case  has  meant ;  during  the  peak  3  months  of  alien 
smuggling  in  1972 — ^these  were  the  warm  months  of  May.  June  and 
Julv— it  cost  the  U.S.  Government,  to  retain  these  material  witnesses 
in  custody,  $43,000  for  :May,  $49,000  for  June  and  $43,000  f or^  July. 

And  for  the  period  of  August  1972,  through  February  of  1973,  the 
cost  of  retaining  these  material  alien  witnesses  in  custody  was  over 
$192,000.  pending  their  appearance  as  witnesses. 

Duiing  this  period  of  August  1972,  to  February  of  1973,  we  have 
had  to  retain  1,297  material  witnesses  for  a  total  of  20,015  custody 
days. 

NoAv.  there  is  one  immediate  result  of  this  Mendez-Rodriquez  deci- 
cion :  this  is  something  that  is  superimposed  on  us,  in  addition  to  the 
usual  trial  and  case  burden  we  carry.  We  can  no  longer  let  these 
alien  smuggling  cases  wait  their  usual  turn,  we  have  to  stop  every- 
thing Ave  are  doing,  when  we  have  substantial  numbers  of  material 
witnesses  in  custody,  and  get  those  cases  to  trial. 

rivil  cases  cannot  be  heard,  even  the  normal  criminal  trial  must 
wait  the  priority  of  those  cases  involving  material  witnesses.  That  is 
the  only  way  we  can  operate. 

NoAv.  you  mijrht  wonder  Avhat  is  happening.  Senator.  You  raised 
the  question:  "Wouldn't  additional  enforcement  reduce  the  number 
of  casos?"  We  haA^e  been  getting  additional  enforcement  right  along; 
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the  result  of  that  has  been,  that  since  I  have  been  in  the  Federal 
Court,  for  5  years  now,  our  U.S.  Attorney's  office  has  gone  from  7  to 
25  Assistant  U.S.  Attorneys. 

And  the  U.S.  Attorney  at  this  time  has  a  request,  which  he  tells 
me  will  probably  be  granted,  for  three  additional  U.S.  Attorneys. 

Now,  new  things  are  happening  in  the  criminal  area.  One  of  them 
is  the  operation  of  Special  Strike  Forces  in  the  Justice  Department, 
designed  for  the  purpose  of  dealing  with  organized  crime  situations. 
In  San  Diego,  the  Special  Strike  Force  has  three  attorneys  as  busy 
as  they  can  be  in  developing  new  cases. 

In  the  narcotics  field,  new  programs  are  developing.  We  have  the 
special  DALE — or  Drug  Abuse  Law  Enforcement  Unit — that  hag 
just  recently  commenced  operating  in  our  district.  They  have  a  staff 
of  two  attorneys  and  10  investigators.  They,  too,  are  taking  numerous 
matters  before  special  grand  juries.  They,  too,  are  asking  for  wire- 
taps, and  this  is  creating  an  additional  drain  on  our  judicial  man- 
power. 

Approximately  one-half  of  our  total  criminal  caseload  now  is  com- 
prised of  narcotics  cases.  And  these  cases,  as  I  have  indicated,  are 
becoming  more  complex.  We  have  discovery  motions,  motions  to  sup- 
press evidence,  and  to  suppress  statements  in  nearly  every  one  of 
them.  We  also  have  motions  to  sever,  and  all  of  these  motions  take  a 
lot  of  judge  time.  They  may  take  onvwhere  from  an  hour  or  two,  to 
actually  hear  a  motion,  to  up  to  2  or  3  days,  in  a  complex  case. 

Tlien  we  have  the  recent  amendment  to  Rule  50  of  the  Federal 
Rules  of  Criminal  Procedure  that  requires  the  expedition  of  criminal 
cases.  I  think  we  have  done  a  pretty  good  job  in  keeping  our  criminal 
cases  moving,  but  now,  again,  they  are  going  to  have  to  take  greater 
priority. 

In  a  district  which  has  a  predominance  of  civil  cases,  this  might 
not  be  so  serious  a  problem.  In  a  district  such  as  ours,  where  our  work 
is  heavily  on  the  criminal  side,  keeping  up  with  the  time  require- 
ments of  the  rule  50(b)  plan  is  going  to  be  a  rather  difficult  problem. 

There  is  one  thing  that  has  been  emphasized  by  all  of  the  other 
judges,  and  I  think  it  bears  mentioning  to  some  extent  by  myself  as 
wpll.  We  are  very  ]3roud  of  our  district.  We  have,  I  think,  five  judges 
who  are  doing  the  job,  including  myself,  and  three  of  our  five  judges, 
including  myself,  are  former  judges  of  the  superior  court  of  the 
Stnte,  and  we  are  very  concerned  with  the  handline;  of  our  business 
and  particulai'ly  with  the  quality  of  our  business.  We  have  had  some 
difficulties  with  quality  because  of  the  caseload  we  have  had  to  trans- 
act in  the  past. 

Frankly,  I  am  not  very  good  at  statistics.  Senator.  Some  people 
have  a  facility  for  them.  I  do  not.  But  I  think  I  am  pretty  good  in 
the  work  of  being  a  judge  and  in  properly  administering  and  han- 
dling judicial  business.  The  name  of  your  subcommittee  is  the  Sub- 
committee on  Improvements  in  Judicial  Machinery,  and  I  know  that 
you  have  a  very  serious  duty  to  perform,  just  as  I  have  when  I  sen- 
tence a  criminal  defendant.  I  may  not  like  what  I  am  doing,  but  I 
have  to  do  it,  so  I  do  it. 

T  just  hope  that  in  improving  the  judicial  machinery  we  don't 
reach  the  point  where  we  are  making  an  assembly  line  out  of  our 
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judicial  process.  Because  then,  unlike  Detroit,  we  can't  recall  a  few 
thousand  of  our  mistakes  to  straifrhten  them  out  again. 

T  think  the  matter  was  pretty  well  put  the  other  day  before  another 
Senate  committee  when  the  head  of  the  Post  Office  Department  was 
beinjr  taxed  with  the  bad  postal  service  that  is  being  experienced 
throughout  the  country  under  the  new  postal  arrangement.  He  ad- 
mitted that:  "We  have  been  so  hell-bent  on  saving  money  that  we 
forgot  about  the  service  to  the  public." 

I  hope  we  don't  do  that  in  the  work  of  the  judiciary,  because  I 
think  th.e  public  certainly  expects  better  from  us. 

I  will  be  glad  to  answer  any  questions. 

Senator  Bukdick.  On  your  closing  statement,  I  agree  with  you.  We 
certainly  have  to  dispense  justice  and  give  service.  We  also  have  the 
taxpayers  to  think  about.  We  are  trying  to  find  out  where  help  is 
needed,  and  if  the  help  is  needed,  the  help  will  be  forthcoming. 

We  want  the  record  to  disclose  that.  That  is  the  reason  for  these 
liearings. 

I  just  have  a  few  questions,  to  be  followed  by  Mr.  Westphal. 

Judofc,  in  1972,  your  criminal  cases  constituted  76  percent  of  your 
total  filings,  and  in  prior  years  the  percentage  of  criminal  cases' was 
even  higher.  Our  exhibits  show  that  in  1971,  they  constituted  83^ 
percent  of  your  total  filings;  in  1970,  87  percent  of  your  filings;  in 
1969,  90  percent ;  and  in  1968,  88  percent.  Apparently  "now,  with  your 
1972  figures,  the  criminal  work,  as  compared  to  other  work,  percen- 
tagewise, has  dropped. 

Judce  ScHAVARTZ.  That  is  correct,  sir.  I  think  largely  because  of 
whnt  I  in.dicated  about  the  diversion  of  cases  to  the  magistrates,  the 
corresponding  ability  of  our  district  now  to  handle  civil  cases,  and 
the  23-odd  percent  increase  in  civil  filings. 

Senator  Burdick.  Similarly,  your  criminal  terminations  have  been 
the  greater  part  of  your  total  terminations  for  the  same  reason? 

Judge  Schwartz.  Yes,  sir. 

Senator  Burdick.  In  1972,  out  of  the  2,649  terminations,  2,061  were 
criminal  cases.  Out  of  the  2.061  terminations  2,010,  or  all  but  51  of 
the  defendants,  were  dismissed  or  copped  a  plea.  Of  the  remaining 
defendants,  you  held  a  total  of  210  trials.  Do  you  disagree  with 
these  figures? 

Judge  Schwartz.  No,  sir.  They  are  correct. 

Senator  Burdick.  Your  immigration  cases  are  down  to  489,  which 
is  about  one-half  of  what  they  were  in  1969  and  1970.  Is  this  true? 

Judge  Schwartz.  It  is.  Senator. 

Senator  Burdick.  Are  these  largely  subject  to  administrative  han- 
dling or  by  pleas  of  guilty,  or  both? 

Judge  Schwartz.  Well,  in  the  immigration  figures,  the  diversion 
to  the  magistrate's  court  is  partly  administrative,  and  partly  through 
the  concurrence  of  the  U.S.  Attorney.  This  changes  from  time  to  time. 
We  had  another  U.S.  Attorney  who  wouldn't  go  along  with  that  sort 
of  handling.  He  required  them  to  filed  as  indictments. 

I  might  say  that  in  one  district  in  Texas — We  are  No.  2  in  criminal 
filings  in  the  country,  in  weighed  filings ;  in  the  Western  District  of 
Texas,  which  is  No.  1.  over  two-thirds  of  their  cases  are  immigration 
cases,  and  about  one-third  of  our  cases  are  immigration  cases. 
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Judge  ScHAVARTz.  It  is  apparent  to  me,  that  many  of  their  cases, 
which  could  be  handled  at  the  magistrate's  level,  are  not  being  han- 
dled that  way. 

Mr.  Westphal.  That  is  right.  Our  hearing,  Judge,  disclosed  the 
fact  they  were  once  treating,  as  filings  in  the  district  court,  immigra- 
tion matters  that  were  misdemeanors  and  handled,  in  fact,  by  the 
magistrates.  That  error  has  been  corrected. 

Senator  Burdick.  Your  narcotics  cases  have  remained  about  the 
same  for  the  last  4  years,  averaging  between  1,100  and  1,200  per  year. 
Is  it  a  fact  that  90  percent  or  more  of  these  defendants  pled  guilty  or 
were  disposed  of  in  some  other  way  ? 

Judge  Schwartz.  That  is  correct. 

Senator  Burdick.  Couldn't  that  percentage  be  high? 

Jiidge  Schwartz.  The  problem,  of  course,  is  before  they  plead 
guilty,  there  is  a  lot  of  kicking,  hauling,  and  screaming.  There  are 
motions  that  we  have  to  go  through  to  get  them  to  the  posture  where 
a  guilty  plea  appears  inevitable. 

Senator  Burdick.  But  it  is  a  very  small  percentage  that  actually 
reaches  trial? 

Judge  Schwartz.  Eelatively.  I  think  that  is  concurrent  with  sta- 
tistics generally. 

But  I  might  point  out  that  the  narcotics  cases  are  getting  to  be 
much  more  complicated.  The  smuggling  of  contraband  is  a  sophisti- 
cated, organized  business  today,  compared  to  what  it  used  to  be  2  or  3 
years  ago. 

Senator  Burdick.  Do  you  have  many  Selective  Service  cases? 

Judge  Schwartz.  Very  few.  About  20,  I  think,  total,  in  1972. 

Senator  Buhdick.  You  won't  have  any  pretty  soon. 

Judge  Schwartz.  Very  negligible. 

Senator  Burdick.  You  still  get  quite  a  bit  of  visiting  judge  help, 
as  you  testified.  In  1972,  senior  judges  furnished  100  days  of  assist- 
ance, an  active  judge  from  Montana  supplied  an  additional  22  days. 
This  type  of  help  from  senior  judges  will  continue,  in  your  opinion? 

Judge  Schwartz.  Some  of  it  will  be  required,  for  the  long  case. 
I  asked  one  of  my  judges.  Judge  Bill  Enright,  to  indicate  to  me  some 
problems  that  he  recently  had  in  connection  with  a  stock  fraud  case 
that  he  recently  began,  a  civil  case.  That  case  probably  is  going  to 
run  about  7  weeks. 

In  the  meantime,  he  had  the  whole  period  set  solid  with  established 
settings  of  criminal  cases.  This  is  the  memo  he  sent  to  me.  He  said : 

"We  are  now  in  the  14th  day  of  trial.  Trial  will  not  conclude  for 
another  3  or  4  weeks.  As  you  know" — this  is  addressed  to  me : 

Yovi  were  kind  enough  to  assume  one  of  my  criminal  cases  which  had  been 
.set  for  trial  during  the  last  four  weeks  since  that  matter  has  commenced. 
.Tudge  Thompson  has  taken  two  of  my  cases,  one  of  which  involved  violation  of 
the  immigration  laws  wherein  a  number  of  alien  material  witnesses  were  In 
custody. 

.Judge  Turrentine  has  also  been  kind  enough  to  take  a  criminal  trial  to 
assist  me  in  this  regard. 

"On  several  occasions  during  the  trial" — that  is  his  civil  case : 

I  have  recessed  for  several  days  in  order  to  try  current  jury  cases  where 
the  defendants  have  been  in  custody.  This,  of  course,  poses  some  additional 
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burden  on  the  on-going  civil  litigation,  as  many  witnesses  are  from  outside 
the  San  Diego  area  and  scheduling  problems  have  been  of  some  concern  to 
the  litigant.  If  it  weren't  for  the  assistance  that  has  been  rendered  by  my 
colleagues  and  the  recesses  of  the  present  litigation,  I  would  find  my  Court 
would  be  unable  to  try  previously  assigned  criminal  cases  set  or  awaiting 
trial  during  the  period  of  approximately  eight  weeks.  Cases  that  I  could  not 
accommodate,  either  with  the  help  of  my  colleagues  or  by  interruption  of  the 
civil  litigation,  are  to  be  continued  to  a  date  further  along  In  my  trial  calendar, 
which,  of  course,  already  has  existing  commitments.  In  other  cases,  the  Gov- 
vernment  has  been  placed  at  a  disadvantage  in  plea  bargaining,  in  that  they 
have  accepted  this  dispositions  which  otherwise  they  may  have  rejected. 

This  is  what  happens  in  our  District. 

Senator  Burdick.  I  understand. 

Judge  SciiwAKTZ.  So  we  have  to  get  a  visiting  judge  for  a  long 
trial. 

Senator  Burdick.  I  understand  that.  I  am  not  arguing  with  you 
at  all.  Is  it  reasonable  to  assume  you  will  continue  to  receive  visiting 
judges? 

Judge  Schwartz.  Somewhat 

Senator  Burdick.  I  mean,  based  upon  the  last  4  or  5  years,  and 
most  of  them  coming  from  senior  judges. 

Judge  Schwartz.  Some. 

Senator  Burdick.  Isn't  it  most? 

Judge  Schwartz.  Not  at  all. 

Senator  Burdick.  The  record  shows  114  days  by  senior  judges  and 
22  days  by  active  judges. 

Judge  Schwartz.  I  think  the  more  recent  ones  have  been,  yes.  But 
that  has  not  been  constant. 

Senator  Burdick.  Now,  off  the  record. 

[Discussion  off  the  record.] 

Judge  Schwartz.  If  I  may  just  say  this :  One  of  the  things  judges 
get  taxed  with  a  great  deal  is  the  fact  they  are  not  always  on  the 
bench  when  someone  walks  by  a  courtroom  and  looks  in,  and  says, 
"Oh.  there  is  nobody  on  the  bench;  that  judge  must  be  loafing." 

I  don't  think  the  record  generally,  at  least  not  in  California,  will 
bear  that  out,  any  more  than  the  sort  of  thing  we  always  hear  about 
Congressmen  and  Senators,  "I  just  visited  the  Senate  and  there  were 
hardily  any  Senators  there",  or  the  House:  "There  were  few  Con- 
gressmen about." 

Obviously,  the  work  of  the  Congress  and  the  work  of  courts  goes 
on  in  other  fashions  as  well  and  I  am  always  impressed  and  refreshed 
by  the  willingness  of  people  such  as  yourself  and  your  staff  to  sit 
through  these  hours  and  hours  of  difficult  and  detailed  testimony  and 
presentation.  I  certainly  do  thank  you  for  it. 

Senator  Burdick.  At  this  time,  we  will  have  some  questions  by 
staff. 

Mr.  Westphal. 

Mr.  Westphal.  Mr.  Chairman,  I  just  have  a  couple  of  points  I 
want  to  inquire  about. 

Judge,  how  many  courtrooms  do  you  have  in  San  Diego? 

Judge  Schwartz.  At  the  present  time,  we  have  five  courtrooms, 
used  by  judges.  Then  we  have  three  smaller  courtrooms  that  are  used 
by  the  magistrates.  However,  we  have  a  new  courthouse  that  is  pres- 
ently under  construction — it  should  be  finished  by  the  end  of  1974 — 
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which  will  provide  12  courtrooms  for  district  judges  and  will  be 
ample  for  the  foreseeable  future,  I  hope,  for  our  district. 

Mr.  Westphal.  These  12  courtrooms  that  are  in  the  new  building ; 
are  they  for  use  by  judges,  the  magistrates,  the  referees,  everybody? 

Judge  Schwartz.  No.  The  12  are  for  judges.  The  referees  and 
magistrates  will  have  separate  hearing  rooms  and  courtrooms. 

Mr.  Westphal.  It  sounds  like  the  GSA  is  well  ahead  of  the  Con- 
gress and  the  United  States. 

Judge  Schwartz.  Well,  they  are  to  some  extent.  Actually,  of  the 
12  district  courtrooms,  only  8  will  be  completed.  The  space  for  four 
will  be  held  in  reserve,  so  we  will  have  eight  existing  courtrooms 
ready  to  operate. 

My.  Westphal.  Until  that  courthouse  is  completed  at  the  end  of 
next  year,  you  will  continue  to  experience  some  difficulty  in  having 
enough  courtroom  space,  both  for  visiting  judges  and  your  regular 
judges? 

Judofe  Schwartz.  We  play  musical  chairs  pretty  regularly. 

Mr.  Westphal.  I  notice  that  among  your  caseload  statistics,  in  the 
area  of  marine  personal  injury  cases,  the  filings  have  almost  doubled 
over  the  last  couple  of  years.  Are  you  aware  of  any  special  circum- 
stances that  have  led  to  this  doubling  of  the  marine  personal  injury 
cases  ? 

Judge  Schwartz.  I  think  it  is  not  characteristic  of  the  particular 
type  case,  but  characteristics  of  the  fact  that  we  are  now  getting  to 
the  point  where  we  are  trying  them,  and  they  are  coming  into  Federal 
Court  rather  than  into  State  court  on  some  of  those. 

Mr.  Westphal.  I  understood  that  there  was  some  question  of  active 
or  aggressive  solicitation  of  cases  of  this  type  occurring  in  the  San 
Diego  area  and  also  in  the  Long  Beach-Los  Angeles  area. 

Judge  Schwartz.  I  have  heard  that. 

IMr.  Westphal.  Are  you  aware  of  any  solicitation  or  ambulance- 
chasing  activities  in  that  connection? 

Judge  Schwartz.  Well,  as  an  attorney,  Mr.  Westphal,  I  am  sure 
that  you  have  the  same  concern  for  that  that  I  do.  It  is  not  always 
the  easiest  thing  to  put  your  finger  on.  There  are  bar  investigations, 
I  think,  that  have  been  dealing  with  that  kind  of  thing. 

]Mr.  Westphal.  It  is  currently  under  investigation,  is  it  not? 

Judge  Schwartz.  Yes. 

Mr.  Westphal.  Have  any  actual  proceedings  been  started  in  the 
State  court  or  in  the  Federal  court  to  inquire  into  that  type  of 
activity  ? 

Judge  Schwartz.  No,  not  that  I  know  of  directly,  in  Federal  court. 
T  think  T  can  say  that  all  of  the  judges  of  our  district  are  aware  of 
the  problem,  and  we  do  what  we  can  to  put  our  finger  on  the  situa- 
tions, to  compel  cases  to  be  handled  and  be  disposed  of,  instead  of 
kicked  around,  as  is  sometimes  the  tendency  with  that  type  of  case. 

Mr.  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdtck.  The  record  will  now  show  Administrative  Office 
exhibits  1  and  2  and  Committee  exliibits  1,  2  and  3  for  the  Southern 
District  of  California,  and  the  committee  will  be  in  recess  until  the 
21st  of  March. 
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Judicial  Service  Given  and  Received  (continued)               II 

Year 

Name 

Given 

Rec'd 

Days 

1968 
1969 

1970 

Carter 

Guam 
Hawaii 

Neb. 
Alaska 
Alaska 
Alaska 
Arizona 
Arizona 
CaKE) 
Cal(C) 
Cal(C) 
Cal(C) 
CaKC) 
Hawaii 
Montana 
Montana 
Nevada 
Oregon 
9th  Cir. 

Nebraska 

Alaska 

Alaska 

Arizona 

Arizona 

Arizona 

CaKE) 

Cal(C) 

Cal(C) 

Cal(C) 

CaKC) 

Hawaii 

Hawaii 

Idaho 

Montana 

Montana 

Nevada 

Oregon 

Oregon 

Wash(E) 

Nebraska 
Alaska 
Alaska 
Arizona 
Arizona 
Arizona 
CaKN) 
Cal(E) 
Cal(C) 
Cal(C) 
CaKC) 
CaKC) 
Cal(C) 
Cal(C) 
Cal(C) 
Cal(C) 

12 
11 
54 
34 
34 
26 
23 
33 

9 
10 
11 
28 
12 

4 
30 
33 
57 
32 
82 

59- 

40 

39 

12 

26 

41 

17 

10 

11 

9 
12 

1 
31 
31 
29 
31 
34 
26 
31 
30 

61 
33 
26 
16 
30 
11 
12 
14 
24 
12 
12 
36 
39 
21 
9 
17. 

Carter 

Delehant 

Hodge .............. 

Plummer 

Von  der  Heydt. .....;. 

CoDDle .............. 

Craig 

Crocker. ............ 

Carr 

Crary 

Gray 

Whelan 

Pence  ..••.....•.*•'•. 

Murray 

Smith 

Foley,  R.T...... 

Solomon 

Carter 

Delehant 

Pluminer. ............ 

Von  der  Hevdt. ....... 

CODDIS     ..:...........< 

Craig  ••• 

Muecke ............. 

Crocker. 

Crary ............... 

Hauk 

Real 

Whelan 

Pence ............... 

McNichols .......... 

Battin  ..............< 

Smith ............... 

Foley, R.T 

Belloni.  ............. 

Kilkenny 

Powell .............. 

Delehant ............ 

Von  der  Hevdt 

Copple 

CraiQ  ••••••••••••••• 

Muprke ............. 

Weicrsl  •••••••••••«• 

Crocker 

Curti  s 

Fprrii<?on.  ........... 

Grav 

Hauk 

Hill...... 

Preaerson 

Real 
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ludicial  Service  Given  and  Received  (continued)                D 

Year 

Name 

Given 

Rec'd 

Days 

1970 
1971 

1972 

• 

• 

Cont'd 
Stephens 

Cal(C) 
CaKC) 
CaKC) 

Idaho 
Montana 
Montana 
p  Oregon 
Wa£h(E) 
Wash    • 
(E&W) 
Wash(W) 

N.Y.(S) 
Del. 
Alaska 
Arizona 
Arizona 
Arizona 
Cal(E) 
Cal(C) 
Cal(C) 
Cal(C) 
Cal(S) 
Montana 
Montana 
Montana 
Montana 
Nevada 
Wash(E) 

Arizona 

Cal(C) 

Cal(C) 

Cal(C) 

Cal(C) 

Cal(C) 

Montana 

Montana 

Montana 

.Wash(E) 

Wash(W) 

25 
13 
17 
31 
22 
56 
30 
75 
28 

50 

82 
24 

3 

8 

28 

•  30 

11 

6 

2 
26 
25 
37 
22 
13 
51 
51 
18 

1 

2   , 

7 
38 

4 

2 
16 
38 
22 
28 
33 

2 
•      3 

4 

1 

2 

Whelan 

Williams ........... 

McNichols 

Battin. 

Smith 

Belloni 

Powell 

Goodwin 

Boldt 

Murphey 

Lay ton 

Plummer 

Copple 

Craig 

Muecke 

Crocker 

Byrne 

Gray 

Hall ;.... 

Hauk 

Battin 

.  Jameson 

Murray 

Smith 

Thompson 

Powell 

Craig 

Byrne 

Ferguson. 

Hauk 

Kelleher 

Whelan 

Jameson ,' 

Murray 

•Smith 

Powell 

Bowen , 

Schwartz 

9th  Cir. 

Wallace .'...-.... 

9th  Cir. 
9th  Cir. 
9th  Cir. 
9th  Cir. 

Nielsen. 

Turrentine 

Thompson .••••«•■..> 

r 
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(Whereupon,  at  1 :20  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene on  Wednesday,  March  21,  1973.) 


DISTRICT  COURT  JUDGESHIPS 


WEDNESDAY,  MARCH  21,  1973 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington^  D,G. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  457, 
Russell  Senate  Office  Building,  Senator  Quentin  N.  Bur  dick  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Senators  Burdick  (presiding)  andHruska. 

Also  present :  William  P.  Westphal,  chief  counsel ;  William  J.  Wel- 
ler,  research  director,  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  We  will  reconvene  our  series  of  hearings  on  the 
Omnibus  Judgeship  Bill.  This  is  our  13th  day  of  hearings. 

Today,  we  will  consider  requests  for  additional  judgeships  in 
the  Eastern  District  of  Arkansas  and  the  District  of  Alaska.  ^ 

We  will  also  hear  from  Chief  Judge  Cancio  of  the  District  of 
Puerto  Rico  regarding  the  operation  of  his  Court  in  the  Common- 
wealth of  Puerto  Rico. 

We  will  first  recognize  the  distinguished  Senator  from  Arkansas, 
Senator  McClellan,  the  senior  Senator  from  Arkansas  and  a  mem- 
ber of  the  subcommittee,  who  desires  to  make  a  statement. 

Welcome  to  the  committee.  Senator  McClellan. 

STATEMENT  OF  SENATOR  JOHN  L.  McCLELLAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ARKANSAS 

Senator  ]\IcClellan.  Thank  you  very  much,  Mr.  Chairman. 

I  appreciate  this  opportunity  to  appear  before  your  subcommittee 
on  behalf  of  S.  790  and  to  introduce  Judge  J.  Smith  Henley,  the 
distinguished  Chief  Judge  of  the  U.S.  District  Court  for  the  Eastern 
District  of  Arkansas.  Judge  Henley  will  provide  persuasive  testi- 
mony concerning  the  need  for  the  enactment  of  this  legislation. 

Senator  Fulbright  and  I  introduced  S.  790  on  February  7.  This 
bill  would  create  an  additional  permanent  Federal  judgeship  for  the 
Eastern  District  of  Arkansas.  It's  enactment  would  alleviate  a 
serious  problem  within  the  judical  machinery  in  our  State  and  con- 
tribute to  more  efficient  administration  of  justice. 

There  are  just  not  enough  judges  to  process  the  area's  present  case- 
load under  satisfactory  conditions.  The  one  jurist  permanently  as- 
signed to  this  district  and  the  two  others  serving  it  on  a  part-time 
basis  are  too  few  to  cover  the  geographic  region  and  expedite  the 
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workload  that  is  generated  in  the  Eastern  District  of  Arkansas. 
There  are  too  few  judges  to  clear  tlie  increasing  backlog  of  cases; 
there  are  too  few  judges  to  fulfill  the  constitutional  g-uarantee  of  a 
speedy  trial  for  many  of  our  citizens  residing  there. 

Now,  ]Mr.  Chairman,  I  have  further  j^repared  remarks,  but  in 
order  to  further  expedite  the  proceedings,  I  see  no  reason  for  me  to 
take  time  to  read  all  of  them,  and  I  ask  your  permission  to  insert 
them  in  the  record  at  this  point. 

Senator  Burdick.  Without  objection,  so  ordered. 

[The  prepared  statement  submitted  by  Senator  ]\IcClellan  fol- 
lows :] 

Remarks  of  Senator  John  L.  :McClellan  Before  Senate  Subcommittee  on 
improv'emekts  in  judicial  machinery 

Mr.  Chairman,  I  appreciate  this  opportunity  to  appear  before  your  Sub- 
committee on  behalf  of  S.  790  and  to  introduce  Judge  J.  Smith  Henley — 
the  distinguished  Chief  Judge  of  the  TJ.  S.  District  Court  for  the  Eastern 
District  of  Arkansas.  Judge  Henley  will  provide  persuasive  testimony  con- 
cerning the  pressing  need  for  enactment  of  this  legislation. 

S.  790  would  create  an  additional  permanent  Federal  judgeship  for  the 
Eastern  District  of  Arkansas.  It  would  alleviate  a  serious  problem  within 
the  judicial  machinery  of  our  state  and  contribute  to  more  efficient  adminis- 
tration of  justice. 

There  are  just  not  enough  judges  to  process  the  area's  present  caseload 
undeT  satisfactory  conditions.  The  one  jurist,  permanently  assigned  to  this 
district — and  the  two  others  serving  it  on  a  part-time  basis — are  too  few  to 
cover  the  geographic  region  and  expedite  the  court  work  that  is  generated  in 
the  Eastern  District  of  Ai'kansas. 

They  are  too  few  to  hear  the  mounting  number  of  litigants.  They  are  too 
few  to  clear  the  increasing  backlog  of  cases.  They  are  too  few  to  fulfill  the 
Constitutional  guarantee  of  a  speedy  trial  for  many  of  our  citizens  residing 
there. 

Despite  being  severely  shorthanded — despite  the  impediments  of  time  and 
travel — the  three  judges  who  cover  the  Eastern  District  have  performed  dili- 
gently and  well.  They  have  made  every  reasonable  effort  to  accommodate  the 
increasing  demands  of  their  constituency.  They  have  extended  themselves  to 
keep  the  wheels  of  justice  turning.  They  have  managed  to  stay  below  the 
national  average  in  pending  cases.  The  District  ranks  first  in  the  judicial 
circuit  in  terminations  by  trial — 9th  in  the  nation. 

This  commendable  record  cannot  conceal  the  deterioration  that  has  set  in 
and  the  problems  that  lie  in  store.  Over  the  past  three  years,  the  District's 
docket  has  become  more  congested — its  case  backlog  rising  by  some  50  percent. 
New  cases  are  being  added  at  a  much  faster  pace  than  terminations.  The  litaga- 
tion  process  has  been  extended  three  months  in  civil  cases.  It  has  tripled 
in  time  in  criminal  cases.  All  of  these  delays  have  been  incurred  with  the 
number  of  filings  running  around  491  per  judgeship.  It  is  obvious  what  can 
be  expected  when  the  filings  reach  550  to  625  per  judgeship,  a  reasonable  pro- 
jection for  the  very  near  future  according  to  experts. 

All  of  these  pressures  on  Arkansas'  judicial  system,  Mr.  Chairman,  are 
part  of  the  much  larger  pictiire  of  rapid  growtli  and  progress  in  the  state, 
which,  in  some  instances,  have  heavily  burdened  existing  older  facilities — often 
beyond  their  capacity.  Arkansas  has  reversed  its  population  losses  of  past 
decades.  It  is  providing  more  jobs — our  younger  people  are  staying — new 
people  are  coming  into  the  state  and  significant  numbers  of  older  Americans 
are  settling  there  for  their  retirement  years. 

"We  are  naturally  quite  pleased  that  the  tides  of  fortune  have  changed  so 
dramatically  in  our  favor.  We  are  pleased  that  people  want  to  reside  in  our 
state.  But  all  of  this  puts  even  greater  pressure  on  our  courts.  To  make  them 
equal  to  the  constant  demands  of  growth  and  the  exigencies  of  change,  we  need 
the  additional  judge  which  would  be  provided  by  S.  790. 
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Members  of  this  Subcommittee  know  that  I  have  long  sought  to  upgrade 
our  system  of  justice — so  that  our  individual  freedoms  and  our  collective 
welfare  alike  will  be  protected  and  preserved.  I  have  long  urged  the  elimi- 
nation of  substantive  and  procedural  anachronisms  which  have  thwarted  the 
ends  of  justice.  I  have  long  called  for  reforms  to  enhance  the  judiciary  and 
other  arms  of  law  enforcement. 

I  now  seek,  Mr.  Chairman— along  with  my  colleague  from  Arkansas,  Senator 
FuUbright— to  eliminate  the  inequity  under  which  our  Courts  in  the  Eastern 
District  of  Arkansas  have  been  forced  to  operate,  and  under  which  they  cannot 
long  endure  without  very  dire  consequences  for  our  people  and  our  system 
of  government.  S.  790  would  correct  this  deficiency  and  greatly  strengthen 
our  Federal  Judiciary  in  Arkansas.  I  respectfully  urge  that  favorable  con- 
sideration be  given  to  this  critically  needed  legislation  to  establish  a  new 
Federal  judgeship  for  Arkansas. 

Mr.  Chairman,  it  is  now  my  pleasure  to  introduce  Judge  Henley.  The  Judge's 
outstanding  career  and  accomplishments  speak  for  themselves.  He  has  com- 
piled a  most  distinguished  record  as  lawyer,  as  Associate  General  Counsel  for 
the  Federal  Communications  Commission,  as  Chief  X,egal  Advisor  in  the  Office 
of  Legal  Counsel  in  the  Department  of  Justice,  and  as  Chief  Judge.  His  expe- 
rience as  Chief  Judge  of  the  Eastern  District  makes  him  most  qualified  to 
speak  in  favor  of  the  passage  of  S.  790. 

Senator  McClellan.  "I  respectfitlly  urge  that  favorable  considera- 
tion be  given  to  this  critically  needed  legislation  to  establish  a  new 
Federal  judgeship  for  Arkansas. 

I  would  also  like  to  advise  the  committee  that  on  IMarch  15  a  mem- 
ber of  the  staff  of  the  subcommittee  on  criminal  laws  and  procedures, 
whom  I  have  assisting  me  with  this  work,  received  a  letter  from 
Mr.  Norbert  A.  Halloran,  Special  Assistant  to  the  Executive  Director 
of  the  Administrative  Office  of  the  U.S.  Courts.  I  will  now  read  ex- 
cerpts from  that  letter,  which  is  dated  JNIarch  15, 1973 : 

Dear  Mr.  Blakey: 

Per  your  request  of  the  other  day,  here  is  a  statistical  caseload  forecast 
for  Arkansas  Eastern.  This  forecast  incoi-porates  1972  filings  in  the  six-year 
base  from  which  the  future  trend  line  is  derived.  In  other  words,  this  forecast 
rests  upon  the  years  1967  through  1972  instead  of  1966  through  1971,  the  base 
used  by  the  Statistics  Committee  last  year. 

As  you  know  from  other  material  on  the  judgeships  surveyed.  Projection 
Formula  1,  based  on  six  years,  was  the  one  most  often  relied  upon  by  the 
Subcommittee  in  its  evaluations. 

The  attached  replotting  of  Formula  1  achieves  a  filings  per  judgeship  fore- 
cast for  Arkansas  Eastern  of  540.  That  is  110  filings  per  judge  higher  than 
the  earlier  forecast  of  430." 

I  would  like  to  insert  as  a  part  of  my  remarks  and  for  the  record, 
the  forecast  material  that  was  submitted  with  this  letter. 
Senator  Bukdick.  Without  objection,  it  will  be  received. 
[The  material  referred  to  follows :] 
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Senator  McClellax.  Now,  Mr.  Chairman,  it  is  my  pleasure  to 
introduce  Judge  Henley.  The  Judge's  outstanding  career  and  ac- 
complishments speak  for  themselves. 

He  has  compiled  a  most  distinguished  record  as  a  lawyer,  as  an 
Associate  General  Counsel  of  the  Federal  Communications  Commis- 
sion, as  Chief  Legal  Advisor  in  the  Office  of  Legal  Counsel  in  the 
Department  of  Justice,  and  as  Chief  Judge  for  the  Eastern  District 
of  Arkansas. 

His  experience  as  Chief  Judge  of  the  Eastern  District  makes  him 
most  qualified  to  speak  in  favor  of  the  passage  of  this  bill,  S.  790. 

Senator  Burdick.  At  this  time,  I  would  like  to  recognize  the  other 
distinguished  Senator  from  Arkansas,  Senator  Fulbright. 

STATEMENT   OF   SENATOR   J.   W.   PTJIBEIGHT,   A   U.S.   SENATOE 
PROM  THE  STATE  OF  ARKANSAS 

Senator  Fulbright.  Mr.  Chairman,  I  appreciate  very  much  the 
opportunity  to  appear  Jiere  with  my  colleague,  the  senior  Senator 
from  Arkansas,  and  with  Judge  Henley. 

I  ask  unanimous  consent,  as  did  my  colleague,  to  insert  the  state- 
ment I  prepared  about  the  situation  in  Arkansas  and  more  particular 
about  the  Honorable  Judge  Henley,  Judge  J.  Smith  Henley,  whom 
I  have  known  for  many  years.  He  was  a  graduate  of  the  university 
at  which  I  used  to  teach  and  of  which  I  was  president  x^art  of  tlie 
time  he  was  at  that  institution. 

Senator  Burdick.  Without  objection,  your  statement  will  be 
received. 

[The  prepared  statement  presented  by  Senator  Fulbright  reads  in 
full  as  follows:] 

Statement  of  Senator  J.  W.  Fulbright 

Mr.  Chairman ;  I  appreciate  tlie  opportunity  to  appear  before  your  subcom- 
mittee this  morning  to  introduce  the  Honorable  J.  Smith  Henley,  Chief  Judge 
of  the  Eastern  District  of  Arkansas,  and  to  make  a  few  comments  about  S. 
790,  the  bill  which  Senator  McClellan  and  I  have  introduced  to  provide  for 
the  creation  of  an  additional  permanent  judgeship  in  the  Eastern  District  of 
Arkansas. 

In  his  report  to  the  American  Bar  Association  last  August  on  the  problems 
of  the  Judiciary,  Chief  Justice  Burger  spoke  of  an  "unprecedented  explosion 
of  litigation"  in  the  Federal  Courts  of  this  coimtry  and  cited  the  need  for 
Congress  to  increase  the  number  of  permanent  Federal  judges. 

I  believe  the  present  situation  in  Arkansas  represents  an  excellent  illustra- 
tion of  the  problem  to  which  the  Chief  Justice  was  referring  in  his  address. 
Economic  and  social  developments  in  Arkansas  in  recent  years  have  created 
a  new  demand  on  our  Federal  Courts,  which  was  certainly  unforseen  only  a 
few  years  ago. 

For  example,  completion  of  the  Arkansas  River  Navigation  System,  a  project 
in  which  my  distinguished  senior  Colleague  played  a  leading  role,  has  usheretl 
in  a  new  era  of  economic  growth  in  our  St<ite  Avhich  is  just  beginning  to 
flourish.  Such  growth  v.ill  necessarily  result  in  new  and  varied  cases  being 
filed  in  our  Federal  Courts,  which  statistics  demonstrate  are  already  straining 
to  meet  present  demands. 

Despite  the  excellent  manner  in  which  our  Federal  judges  carry  out  their  as- 
signed duties,  the  Eastern  District  in  Arkansas  desperately  needs  relief  in 
the  form  of  an  additional  permanent  judgeship.  Senator  McClellan.  in  his 
statement,  has  already  alluded  to  the  latest  filing  projections  which  certainly 
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attest  to  our  increased  needs  in  this  area.  Apparently,  the  Judicial  Conference 
did  not  have  the  benefit  of  these  revised  estimates,  and  this,  in  part,  may- 
account  for  the  fact  that  the  Conference  did  not  include  the  Eastern  District 
in  its  recommendations  for  additional  mani>ower. 

In  view  of  these  projections  and  the  Conference  decision,  Senator  McClellan 
and  I  have  introduced  S.  790,  which  we  hope  will  be  acted  upon  favorably  by 
this  Committee. 

Mr.  Chairman,  I  do  not  wish  to  go  into  specific  problems  facing  the  Eastern 
District  because  we  are  privileged  to  have  with  us  this  morning  a  man  who  is 
eminently  more  qualified  than  I  am  to  give  this  committee  an  indepth  report 
on  the  situation  which  presently  exists  there. 

Judge  J.  Smith  Henley  has  served  with  distinction  on  the  Federal  bench 
for  many  years  now.  He  was  appointed  to  be  a  United  States  District  Judge 
by  President  Eisenhower  in  1958.  A  native  Arkansan,  he  received  his  legal 
training  at  the  University  of  Arkansas  where  he  obtained  his  law  degree  in 
1941.  Prior  to  his  appointment,  he  was  engaged  in  the  general  practice  of 
law  at  Harrison,  Arlcansas,  from  1941  to  1954,  served  as  Associate  General 
Counsel  to  the  Federal  Communications  Commission  from  1954  to  1956,  and 
served  as  the  Director  of  the  Office  of  Administrative  Procedure  at  the  De- 
partment of  Justice  from  1956  to  1958.  In  1959,  he  was  commissioned  to  serve 
in  both  the  Eastern  and  Western  Districts  of  our  State.  He  is  an  outstanding 
Arkansan  whose  family  I  have  known  for  many  years,  and  I  take  pride  in 
introducing  him  to  you  this  morning. 

Senator  Fulbright,  I  want  to  endorse  what  Senator  INIcClellan 
said  about  him.  We  could  have  no  better  witness  on  this  subject  than 
Judge  Henley.  He  has  an  outstanding  record  as  chief  Judge  of  the 
Eastern  District  of  Arkansas,  and  I  commend  him  to  this  committee, 
and  I  will  endorse  and,  as  I  say,  associate  myself  with  Senator 
]\IcClellan's  remarks  about  the  conditions  in  the  Eastern  District  of 
xVrkansas. 

I  thank  the  Chairman  very  much. 

Senator  Burdick.  Judge  Henley,  you  may  proceed  in  any  way  you 
wish.  You  may  read  your  statement  or  you  may  summarize  or  high- 
light it — anything  you  wish. 

Judge  Henley.  Thank  you,  Mr.  Chairman.  And  thank  you,  Sen- 
ator ISIcClellan  and  Senator  Fulbright. 

STATEMENT  OF  JUDGE  J.  SMITH  HENLEY,  CHIEF  JUDGE,  EASTERN 
DISTRICT  OF  ARKANSAS  (LITTLE  ROCK) 

Judge  Henley.  If  I  may,  this  is  the  first  time  I  have  been  before 
a  subcommittee  of  the  Judiciary  since  my  confirmation  hearings  in 
1959.  I  am  here  with  a  little  less  fear  and  trepidation  than  I  was 
then. 

I  have  prepared  and  will  submit  a  brief  written  statement,  Senator 
Burdick.  I  would  assume  that  the  Chairman  would  perhaps  prefer 
that  I  not  read  it,  and,  by  your  leave,  I  will  file  it  for  the  record 
and  proceed  in  summarizing  it. 

Senator  Burdick.  That  is  fine:  your  statement  will  be  accepted. 

[The  prepared  statement  submitted  by  Judge  Henley  follows:] 

Prepared  Statement  of  J.  Smith  Henley 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  favor  creation  of  an 
additional  permanent  judgesliips  for  the  Eastern  District  of  Arkansas,  and  sub- 
mit this  statement  in  support  of  the  proposed  judgeship. 

Since  the  Subcommittee  has  access  to  detailed  statistical  information,  no 
effort  will  be  made  here  to  repeat  or  summarize  all  of  the  favorable  statistics ; 
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however,  to  put  the  matter  in  i)erspective,  some  references  to  statistics  will 
be  made. 

The  State  of  Arkansas  is  divided  into  two  judicial  Districts,  Eastern  and 
Western  Arkansas.  Each  District  extends  from  Missouri  to  Louisiana.  By 
reference  to  the  attached  map  it  may  be  seen  that  the  Eastern  District  of 
Arkansas  includes  much  of  the  central  part  of  the  State  including  Little 
Rock  and  Pulaski  County,  the  most  populous  area  within  the  State  and  seat 
of  the  State  Government.  The  Western  District  lies  roughly  in  a  half  moon 
shape  extending  eastward  along  the  Louisiana  boundary  to  Chicot  County  which 
borders  the  Mississippi  River  in  the  southeastern  corner  of  Arkansas. 

The  Eastern  District  includes  five  statutory  Divisions  with  places  of  holding 
court  at  Batesville  and  Jonesboro  to  the  north  and  northeast  of  Little  Rock, 
at  Little  Rock  in  the  central  portion  of  the  State,  and  at  Pine  Bluff  and 
Helena  to  the  southeast. 

The  Western  District  has  six  statutory  Divisions  and  places  of  holding 
court  including  Harrison  and  Fayetteville  near  the  Missouri  boundary.  Fort 
Smith  on  the  Oklahoma  boundary,  Texarkana  on  the  Texas  boundary,  EI 
Dorado  near  the  Louisiana  boundary,  and  Hot  Springs  in  the  east  central 
part  of  the  District. 

It  may  be  observed  that  much  travel  is  required  to  serve  eleven  divisions, 
some  of  which,  because  of  waterways  and  mountains,  must  be  approached  in- 
directly over  roads  which  in  part  are  winding. 

The  two  Districts  are  served  by  five  judges.  In  the  Western  District  Judge 
Paul  X.  Williams  and  Senior  Judge  John  E.  Miller  are  commissioned.  In  the 
Eastern  District  Judge  Garnett  Thomas  Eisele  is  commissioned.  Chief  Judge 
Oren  Harris  maintains  official  station  at  El  Dorado  in  the  Western  District 
and  is  commis.sioned  in  both  Districts.  Similarly,  Chief  Judge  Henley  who 
maintains  an  official  station  at  Little  Rock  is  cnnmiissioned  in  both  Districts. 

Judge  Harris  devotes  somewhat  more  time  to  work  in  the  Ea.stern  District 
than  he  does  to  work  in  the  Western  District.  Judge  Henley  regularly  serves- 
only  the  smallest  Division  in  the  Western  District  and  devotes  approximately 
90  percent  of  his  time  to  the  Eastern  District. 

From  time  to  time  Judge  Williams  accepts  work  in  the  Eastern  District  as 
his  schedule  will  permit. 

Senior  Judge  Miller,  now  well  into  his  ninth  decade,  has  been  a  tower  of 
strength  in  the  Western  District  for  years,  and  many  times  he  has  accepted 
substantial  workloads  in  the  Eastern  District.  Presently  Judge  Miller  is 
accepting  fewer  a.^signments.  Reluctantly  it  must  be  said  that  his  future 
servic"  is  uncert.iiii. 

With  little  immodesty  those  who  work  in  the  Eastern  District  can  point  to 
a  solid  record  of  judicial  output.  A  management  statistical  profile  for  fiscal 
year  1972  relates  that  the  District  ranks  first  in  the  Circuit  in  terminations. 
It  ranks  ninth  in  the  Nation  in  terminations  by  trial  and  despite  a  rising 
filing  rate  it  has  managed  to  stay  below  the  national  average  in  pending  cases. 

Yet  despite  good  work  habits  on  the  part  of  its  judges  and  despite  consid- 
erable help  from  visiting  judges,  the  District  is  in  deep  trouble.  Its  backlog 
has  risen  about  50  percent  within  the  last  three  years :  its  terminations,  though 
rising,  continue  to  fall  behind  filings ;  its  time  factors  are  increasing  at  a 
rapid  rate.  The  median  time  from  filing  to  disposition  of  civil  cases  lias  risen 
three  months  in  three  years.  In  criminal  cases  the  median  has  tripled,  from 
.9  months  to  2.7  months. 

In  the  face  of  such  a  deteriorating  situation  and  with  1972  weighted  filings 
ranking  eighth  in  the  Nation,  one  might  have  predicted  the  Judicial  Conference 
recommendation  for  additional  judicial  manpower.  It  was  not  forthcoming. 
The  Committee  charged  with  making  the  Quadrennial  .Judgeship  Survey  de- 
clined to  recommend  an  additional  judgeship  for  the  Eastern  District  of 
Arkansas,  noting  on  its  worksheet  that  "there  is  sufficient  judgepower  available 
and  that  the  problem  is  one  of  allocating  resources." 

The  same  worksheet  carries  a  forecast  that  by  1976  filings  will  reach  4;~0 
cases  per  judgeship  as  well  as  a  notation  characterizing  the  fluctuating  filing 
history  in  recent  years  "odd." 

Without  being  critical  of  the  Conference  Committee  in  any  way.  it  must 
be  noted  that  that  Committee's  projections  for  the  Eastern  District  may  be 
in  error  due  to  the  fact  that  the  Committee  was  working  with  incomplete 
figures  for  the  fiscal  year  1972  and  with  figures  for  1970  and  1971  which  were 
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distorted.  As  the  worksheet  puts  it,  the  data  history  is  "odd,"  and  the  oddity 
simply  was  not  explained  to  the  Committee. 

It  is  believed  that  the  base  year  of  1971  was  distorted  by  two  factors.  Late 
in  fiscal  year  1970  the  filing  pattern  in  criminal  cases  appears  to  have  been 
altered  somewhat  so  that  a  number  of  cases  which  ordinarily  would  not  have 
been  filed  until  early  in  fiscal  1971  were  commenced  in  fiscal  1970,  thus  inflat- 
ing 1970  and  diminishing  the  number  of  criminal  indictments  which  under 
earlier  practice  would  have  been  returned  early  in  fiscal  1971. 

Also  in  fiscal  years  1970  and  1971  there  was  a  vacant  judgeship  for  about 
one  year.  As  prospective  litigants  became  convinced  that  civil  cases  were  piling 
up,  and  cases  were  piling  up,  some  lawyers  and  litigants  simply  stopped  filing 
for  a  time  and  there  was  in  fact  a  small  decrease  in  civil  filings  for  1971 
amounting  to  about  30  cases.  Moreover  there  was  at  the  same  time  a  slow- 
down on  the  criminal  side.  In  the  final  quarter  of  fiscal  year  1971  only  12 
new  criminal  cases  were  filed. 

The  net  effect  of  the  judgeship  vacancy  and  the  skewed  criminal  case  pat- 
tern was  to  show  a  temporary  statistical  decline  in  a  year  used  as  a  base 
year  for  projecting  future  filings.  Consequently  the  quadrennial  survey  work- 
sheet quite  understandably  carried  what  we  think  is  a  distorted  projection 
for  1976. 

It  is  understood  that  in  January  of  1973  after  complete  1972  figures  became 
available,  the  Administrative  Office  of  the  Courts  revised  its  1976  projection 
of  raw  filings  upward  from  450  to  500  per  judgeship,  and  even  this  figure 
probably  is  low.  After  eight  months  of  fiscal  year  1973  actual  filings  are  at 
an  annual  rate  of  491  per  judgeship.  An  increase  at  the  rate  of  two  percent 
for  the  remaining  four  months  of  the  year  will  put  1973  ahead  of  the  Admin- 
istrative Office  projection  for  fiscal  year  1976. 

Considering  the  actual  filing  history,  the  continuing  economic  and  popula- 
tion growth,  and  the  general  disposition  of  our  people  to  litigate,  a  projection 
of  550  to  625  cases  per  judgeship  may  be  more  realistic. 

Turning  now  to  the  suggestion  that  help  may  be  available  from  the  Western 
District  of  Arkansas,  preliminarily  it  may  be  questioned  whether  the  Judicial 
Conference  Committee  would  consider  the  available  resources  sufficient  to 
provide  manpower  for  a  caseload  of  the  magnitude  more  properly  presently 
projected.  But  assuming  the  Western  District  is  to  be  considered,  a  question 
arises  as  to  what  judge  is  really  available. 

Reference  has  been  made  to  Senior  Judge  Miller  and  his  advancing  years. 
Judge  Williams  has  been  very  kind  and  continues  to  accept  work  in  the 
Eastern  District,  but  he  is  not  commissioned  in  that  District  and  legally 
cannot  be  called  upon  any  more  than  can  any  other  judge  commissioned  in 
any  other  District  in  the  Circuit. 

This  brings  us  down  to  Judge  Harris  and  Judge  Henley.  As  stated  both 
are  working  most  of  the  time  now  in  the  Eastern  District.  Judge  Harris  very 
recently  has  taken  on  a  greater  proportion  of  the  criminal  caseload,  but  he 
cannot  abandon  completely  the  Western  District  to  Judge  Williams. 

On  this  aspect  it  may  be  observed  that  with  a  caseload  widely  scattered 
among  six  divisions  widely  separated  as  in  the  Western  District  of  Arkansas 
a  single  judge  simply  cannot  terminate  as  many  cases  as  is  possible  when  he 
can  operate  most  of  the  time  in  one  place. 

It  seems  relevant  at  this  juncture  to  note  briefly  certain  growth  factors 
present  in  the  Western  District  of  Arkansas  as  they  may  foretell  increasing 
burdens  on  the  courts. 

For  many  years  population  in  the  Western  District  of  Arkansas  was  either 
static  or  declining  slightly.  In  the  decade  of  the  1960's  that  trend  was  reversed. 
Northwest  and  West  Central  Arkansas  led  the  trend  with  population  gains  of 
18.5  percent  and  7.4  percent,  respectively. 

These  gains  continue.  A  July  1972  Census  Bureau  estimate  places  the  popu- 
lation of  the  State  at  a  new  all  time  high  and  a  February  1973  study  by  the 
University  of  Arkansas  Industrial  Research  &  Extension  Center  i  projects  for 
1980  gains  over  1970  of  23.7  percent  for  Northwest  Arkansas,  12.6  percent  for 
Western  Arkansas,  and  13.1  percent  for  West  Central  Arkansas. 
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Population  growth  has  been  accompanied  by  economic  growth  and  niral- 
•urban  shift.  In  1970  for  the  first  time  Arlcansas  population  was  more  than  50 
percent  urban. 

Growth  and  rural-urban  shift  have  been  considered  causes  of  increased 
litigation,  and  it  may  be  that  the  Western  District  of  Arkansas  is  on  the 
verge  of  a  litigation  explosion.  The  indicators  are  present.  Notably  raw  filings 
for  the  first  eight  months  of  fiscal  1973  are  up  nearly  25  percent  over  the 
comparable  period  for  fiscal  1972. 

While  it  may  be  too  early  to  predict  the  extent  to  which  Western  District 
filings  will  expand,  it  is  not  too  early  to  suggest  that  filings  will  increase 
and  that  the  Western  District  judges  will  be  called  upon  increasingly  in  the 
Western  District. 

There  are  perhaps  other  factors  that  should  be  discussed  including  public 
works,  anticipated  condemnations,  and  the  like.  Rather  than  prolong  this 
statement  further  I  shall  rest  the  case  in  chief  for  the  Eastern  District  of 
Arkansas  and  say  that  the  views  set  forth  herein  have  been  reviewed  with 
the  active  judges  in  both  Arkansas  Districts  and  in  general  all  join  in  urging 
creation  of  another  judgeship. 

I  am  grateful  for  the  privilege  of  submitting  this  statement  and  hasten  to 
assure  the  Subcommittee  that  if  further  expression  from  me  will  be  deemed 
helpful  or  is  desired  I  hope  the  Members  or  Staff  will  call  upon  me. 

FILINGS  EASTERN  DISTRICT  ARKANSAS 


Fiscal  year— 


1968 


1969 


1970 


1971 


1972 


Civil 402  425  551  518  653 

Criminal. 200  185  290  214  273 

Total 602  610  841  732  926 


First  8  months 


Projected 
for  year 


fiscal  year  1973: 

Civil 

Criminal 

Total 


456 
198 


654 


684 
297 


981 


FILINGS  WESTERN  DISTRICT  ARKANSAS 


July  1,  1970  to 
Feb.  28,  1971 


July  1, 1971  to 
Feb.  29, 1972 


July  1,1972  to 
Feb.  28,  1973 


Projected 


Julyl,  1972  to 
June  30, 1973 


Civil 

Criminal 

Total. 


199 
68 


171 

84 


237 
81 


267 


255 


318 


356 
121 


477 
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"WESTERN  DISTRICT 


EASTERN  DISTRICT 


Texarkana  Division 


Jonesboro  Division 


El  Dorado  Division 


kW 


Eastern  Division  (Helena) 


■:■ 


Fort  Smith  Division 


Northern  Division  (BatesvlUe) 


Harrison  Division 


Western  Division  (Little  Rock}' 


Fayetteville  Division 


y////\        Pine  Bluff  Division 


Hot  Springs  Division 


Senator  Burdick.  We  have  some  questions,  naturally. 

Judge  Henley.  Certainly. 

Senator  Bukdick.  There  are  two  or  three  areas  I  would  like  ta 
examine  first.  In  your  own  statistical  analysis  of  your  court,  how 
many  of  your  cases  were  selective  service  cases  ? 
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Judge  Henley.  I  can't  tell  you  exactly,  but  I  should  say  four  or 
five  a  year,  or  something  in  that  order.  I  do  not  recall  exactly. 

Senator  Burdick.  You  had  13  last  year,  didn't  you  ? 

Judge  Henley.  Thirteen  last  year.  Well,  I  must  say  that  is  an 
alltime  high  for  us.  Can  you  tell  me  if  those  defendants  are  fugi- 
tives ?  I  am  under  the  impression  most  of  them  are. 

Senator  Burdick.  No,  I  cannot.  The  point  I  wish  to  make  is  that 
these  cases  will  not  be  a  great  factor  in  the  future  because  the 
hostilities  in  Southeast  Asia  will  be  over. 

Judge  Henley.  I  had  not  been  aware  that  they  were  a  very  sub- 
stantial factor  in  our  district,  Senator. 

Senator  Burdick.  We  also  find  that  last  year  you  had  a  total  of 
168  prisoner  petitions. 

Judge  Henley.  Yes,  sir. 

Senator  Burdick.  We  find  from  the  testimony  received  so  far  that 
90  to  98  percent  of  those  are  either  dismissed  in  a  screening  process 
or  dealt  with  summarily.  Is  that  the  experience  you  have  had  in  your 
court  ? 

Judge  Henley.  Yes,  it  is.  It  goes  beyond  that.  I  would  say  that 
90  percent  of  ours  are  not  filed  in  the  first  place.  We  do  not  file 
every  scrap  of  paper  that  comes  in.  I  guess  I  would  say  that  I  re- 
ceive approximately  five  or  six  prisoner  petitions  a  day,  and  I  think 
I  filed  something  like  10  or  15  percent  of  them,  and  of  those  half 
or  more  are  ultimately  dismissed  without  hearing  after  the  State 
responds. 

Senator  Burdick.  The  reason  I  asked  the  question  is  that  these 
cases  often  go  into  the  administrative  books  as  a  case  filed,  and  we 
sometimes  get  a  distorted  view  because  very  few  of  them  ever  reach 
the  evidentiary  hearing. 

Judge  Henley.  Well,  as  I  said,  I  try  to  eliminate  a  good  many 
of  those  at  the  outset,  and  I  really  do  not  know  how  many  I  get, 
but  it  is  in  the  order  of  four  or  five  a  day. 

Senator  Burdick.  Do  you  make  use  of  the  magistrates  or  clerks 
for  this  purpose  ? 

Judge  Henley.  Yes,  and  if  we  get  some  money  for  magistrates  so 
that  we  can  have  one  full-time  magistrate,  I  expect  to  make  more 
use  of  him.  We  now  have  a  part-time  magistrate. 

Senator  Burdick.  You  do  not  have  a  full-time  one? 

Judge  Henley.  No,  sir. 

Senator  Burdick.  Do  you  have  a  request  in  for  one  ? 
^  Judge  Henley.  It  has  been  authorized  but  not  funded. 

Senator  Burdick.  But  you  recall — and  I  know  that  Senator  IMc- 
Clellan  will  recall — that  the  reason  we  passed  the  Magistrate's  Act 
was  to  give  the  judges  some  relief  from  these  little  time-consuming 
matters. 

Judoe  Henley.  It  does;  it  gives  us  some  relief  in  prisoner  petitions, 
and,  Senator,  it  gives  us  some  relief  in  the  early  appearances  in  crim- 
inal cases,  especially  since  the  first  of  the  year,  because,  anticipating 
what  we  hoped  would  be  funding  in  July  for  the  next  fiscal  year, 
we  have  been  referring  a  good  many  of  our  criminal  cases  to  the 
magistrate  for  preliminary  appearances. 

I  conducted  a  little  study,  around  the  first  of  the  year,  on  the  first 
100  criminal  cases  filed  at  Little  Rock,  and  I  found  that  I  saw  84 
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defendants,  for  a  total  of  155  times,  before  any  ever  got  to  trial. 
This  did  not  include  trials.  We  are  referring  a  good  many  of  those 
to  tlie  magistrate  now,  and  I  would  say  it  saves  us  all  a  good  deal 
of  time. 

Senator  Burdick.  Let  me  take  a  third  area  here 

Judge  Henley.  Yes,  sir. 

Senator  Burdick.  Do  you  have  many  three- judge  cases? 

Judge  Henley.  I  am  told  by  Chief  Judge  Matthes  that  I  am  on 
more  of  those  courts  than  any  other  judge  in  the  circuit.  I  was  a 
member  of  either  11  or  13,  and  I  think  I  received  two  new  ones 
before  I  came  up  here  yesterday.  They  are  quite  burdensome. 

Senator  Bfrdick.  Is  it  your  opinion  that  we  should  dispose  of 
tlie  three-judge  court  system? 

Judge  Henley,  Yes,  sir ;  indeed. 

Senator  Burdick.  The  vote  is  now  unanimous,  I  believe,  among 
all  the  judges  who  have  appeared  before  me. 

Judge  Henley.  I  think  it  is  a  waste  of  judicial  manpower,  really, 
to  liave  them. 

Senator  Burdick.  I  would  suppose  there  is  substantial  waste  just 
in  making  the  arraignments 

Judge  Henley.  Yes,  sir,  there  is.  We  have  been  quite  successful, 
though.  I  may  be  violating  the  law  a  little  bit — Judge  Mehaffy 
thinks  I  am,  anyway — but  I  have  encouraged  litigants  wherever 
possible  to  consent  to  making  the  record  before  going  to  the  full 
court.  Tlie  statutes  say  I  can't  try  the  cases,  and  I  do  not,  but  I  try 
to  j_-et  the  record  developed  before  a  single  judge  if  I  can,  so  we  do 
not  have  to  convene  the  full  court  to  develop  the  record.  But  even 
so,  it  takes  a  good  deal  of  time. 

Senator  Burdick,  We  have  a  bill  before  this  sul^^ommittee  that 
received  excellent  support  last  year  and  we  have  e\erv  hope  that  it 
will  be  reported  out  of  the  committee  this  year  and  passed  very 
soon.  So.  there  is  relief  in  sight  on  that. 

Judge  Henley.  Senator,  I  would  like  to  emphasize  to  the  sub- 
committee, without  appearing  to  be  in  the  role  of  a  chamber  of  com- 
merce secretary,  but  I  would  like  to  emphasize  the  growth  aspects  in 
our  State. 

The  Arkansas  River  Development,  for  which  Senator  McClellan 
shares  a  good  deal  of  the  responsibility,  with  pride  I  am  sure,  has 
brought  a  good  deal  of  activity,  economic  activity  and  also  litiga- 
tion activity,  to  the  entire  central  part  of  the  State. 

The  northwest  counties  of  the  State,  including  Senator  Fulbright's 
hometown  of  Fayetteville,  have  shown  remarkable  growth  in  the 
last  4  to  6  years,  and  this  growth  aspect  is  beginning  to  reflect  itself 
in  litigation. 

Xow,  I  am  sure  the  judges  in  Arkansas  are  going  to  work  as  best 
they  can,  but  I  do  not  think  we  can  long  carry  such  a  load.  I  think, 
really,  we  are  not  carrying  it  now  as  well  as  we  should. 

Senator  Burdick,  Judge,  in  1965,  Congress  enacted  legislation  to 
combine  three  districts  in  South  Carolina  into  one  district,  Consid- 
eration is  now  being  given  to  doing  the  same  thing  in  Oklalioma, 
which  presently  has  three  districts.  The  reason  for  that  is  that  it 
seems  to  increase  the  chances  of  making  more  efficient  use  of  avail- 
able judicial  manpower. 
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Now,  -with  Arkansas,  we  have  a  situation  where,  in  1972,  filings 
in  the  eastern  district  were  463  per  judge,  but  in  the  western  dis- 
trict they  were  only  184  per  judge.  Looking  at  Arkansas  as  a  whole, 
there  were  total  filings  of  1,293  cases  in  1972,  both  criminal  and 
civil,  and  there  were  four  active  judges.  That  is  323  cases  per  judge, 
which  is  40  cases  less  than  the  national  average  of  360  filings  per 
judge.  Isn't  this  what  the  raw  statistics  indicate,  that  you  have  a 
low  caseload  in  one  district  and  a  heavier  one  in  the  other  district? 

Judge  Hexley.  I  am  certain  that  is  correct.  I  did  not  follow  the 
figures  exactly,  but  I  am  sure  that  this  is  approximately  correct. 

Senator  Burdick.  There  are  463  in  the  western  district 

Judge  Henley.  No,  sir,  I  do  not  question  this;  I  just  do  not  have 
it  precisely  in  memory. 

Senator  Burdick.  We  took  them  from  the  exhibits. 

Judge  Henley.  Yes,  sir. 

Senator  Btjedick.  Similarly,  in  the  State  as  a  whole  1,232  cases 
were  terminated  in  both  districts,  and  this  is  308  per  judge,  which 
is  50  cases  less  than  the  national  average  of  358  terminations  per 
judge.  Again,  this  is  what  the  statistics  show.  Do  you  agree? 

Judge  Henley.  Yes,  sir,  I  agree. 

Senator  Burdick.  In  your  prepared  statement,  you  recognized  as 
an  axiom  that  a  single  judge  simply  cannot  terminate  as  many  cases 
when  traveling  frequently  as  he  can  when  he  can  operate  most  of  the 
time  in  one  place.  Now,  in  the  eastern  district,  court  is  held  in  five 
different  places,  and  in  the  western  district  it  is  held  in  six  different 
places. 

We  recognize  that  in  an  area  like  the  Ozarks  the  highways  are  not 
the  best  and  travel  is  somewhat  difficult,  and  that  circumstances 
require  that  court  be  held  in  places  like  Bates ville  and  Harrison. 
We  also  recognize  that,  where  pop)ulation  and  litigation  are  located 
relatively  long  distances  from  the  places  where  court  is  usually  held, 
court  must  be  convened  in  places  like  El  Dorado  and  Jonesboro. 

Still,  Pine  Bluff  is  only  40  miles  from  Little  Rock  on  U.S.  High- 
way 65,  which  is  a  good  highway.  Llot  Springs  is  only  50  miles  from 
Little  Rock  on  L^.S.  70,  and  Interstate  30,  a^nd  Fayetteville  is  only 
60  miles  from  Fort  Smith  on  U.S.  Highway  71.  Now,  three  trials 
have  been  held  in  Fayetteville  in  the  last  3  years.  In  Hot  Springs 
eight  trials  were  held  in  1971.  And  in  Pine  Bluff,  11  trials  were 
held  in  1971,  and  12  in  1972. 

Has  any  consideration  been  given  to  exercising  the  power  given 
to  the  district  by  28  U.S.C.  section  140,  to  pretermit  court  and  trans- 
fer cases  to  another  court  where  the  amount  of  business  is  more 
constant  ? 

Judge  Henley.  Yes,  it  has.  We  try  nearly  all  of  the  criminal  cases 
in  the  eastern  district  at  Little  Rock.  We  go  out  only  rarely.  We 
go  out  on  civil  cases  and  try  to  take  the  court  to  the  people,  though. 

Senator  Burdick.  It  woiild  seem  that  with  that  small  amount  of 
casework  such  short  distances  away  more  cases  could  be  tried  at 
Little  Rock. 

Judge  Henley.  We  tried  closing  Batesville  at  one  time.  Tlie  Bates- 
ville  cases,  a  good  many  of  them,  particularly  nonjury  cases,  still  are 
tried  at  Little  Rock  by  consent  of  the  parties.  At  one  time,  that 
was  the  chief  reason  for  them  being  so  tried.  We  reactivated  Bates- 
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ville  ^vhen  the  Greers  Ferry  Lake  and  Dam  project  was  started, 
because  of  the  condciniiation  work  in  that  division,  and  it  has  been 
open  ever  since.  This  lias  been  since  1961,  I  guess.  By  the  way,  we 
liave  a  good  deal  of  condemnation  work  there  again,  in  connection 
with  the  Planchard  Springs  Cavern  project,  and  we  will  have  more. 
We  will,  indeed,  have  more. 

Senator  Burdick.  Well,  you  have  already  testified  that  you  do  not 
have  any  full-time  magistrates.  INlost  of  your  judicial  business,  as 
you  say,  is  in  Little  Rock,  though  ? 

Judge  Henley.  That  is  true. 

Senator  Btjrdick.  Can't  you  make  effective  use  of  a  full-time 
magistrate  in  the  Little  Rock-Pine  Bluff  area,  where  vou  now  have 
just  a  part-time  magistrate? 

Judge  Henley.  Yes,  indeed,  and  it  has  been  authorized,  and,  as 
soon  as  we  can  get  some  money,  we  expect  to  have  a  full-time  magis- 
trate and  to  use  him,  sir. 

Senator  Buedick.  I  think  you  testified  that  the  magistrates  do 
handle  some  of  the  screening  of  prisoner  petitions  ? 

Judge  Henley.  Yes,  sir. 

Senator  Burdick.  Do  they  handle  any  pretrials  in  civil  or  criminal 
cases? 

Judge  Henley.  They  do  in  criminal,  but  not  in  civil  cases. 

Senator  Burdick.  Do  they  handle  any  of  the  '"status  trials"  as 
distinguished  from  regular  pretrials  ? 

Judge  Henley.  The  what  ? 

Senator  Burdick.  What  I  mean  is  the  lining  up  of  lawyers  for 
dates,  the  supervision  of  discovery  and  motions,  etc. 

Judge  Henley.  They  do  not.  If  I  may  say  so,  I  do  not  think  that 
will  be  particularly  helpful  to  me.  Senator.  We  do  not  have  much 
trouble  in  lining  people  up  for  trials  and  for  discoveries. 

Senator  Burdick.  Over  the  past  5  years  the  percentage  of  your 
civil  cases  terminated  without  a  trial  has  increased  from  77  to  85 
percent.  The  national  a^-erage  is  91  percent. 

Do  you  think  that  more  pretrial  activity  might  increase  the  number 
of  settlements? 

Judge  Henley.  Xo.  sir,  I  do  not  think  it  would.  We  have  had — 
if  I  may  go  back  a  little — my  long-time  friend  and  colleague  Judge 
Young  was  on  the  Bench  (he  and  I  went  on  at  the  same  time),  he 
was  very  active  in  pretrials.  I  did  most  of  my  pretrial  by  mail,  and 
two  or  three  times  we  did  some  checks  and  we  found  that  our  per- 
centages were  almost  identical  percentages  as  to  trial.  I  could  not 
see  that  it  made  much  difference. 

Senator  Burdick.  Committee  exhibit  3  shows  the  amount  of  visit- 
ing-judge time  given  and  received  for  the  past  5  years. 

Judge  Henley.  Yes,  sir. 

Senator  Burdick.  You  have  served  in  both  Georgia  and  Florida? 

Judge  Henley.  Yes,  sir. 

Senator  Burdick.  And  Judge  Harris  has  served  in  New  York? 

Judge  Henley.  Yes,  sir. 

Senator  Burdick.  Can  you  tell  us  under  what  circumstances  those 
assignments  were  made  ? 

Judge  Henley.  Yes,  I  can.  Up  until  1969 — I  believe  it  was  then, 
somewhere  in  1969 — the  chief  judge  of  our  circuit  sent  me  someplace 
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about  every  other  year.  I  went  to  Georgia,  I  believe  it  was  in  July 
of  1969,  and  they  had  a  large  backlog  of  criminal  cases.  They  have 
since  gotten  two  new  judgeships,  I  believe.  At  that  time,  my  calendar 
was  current.  I  went  over  there  and  helped  them  try  criminal  cases 
for  a  couple  of  weeks. 

The  assignment  to  Florida,  I  believe,  was  a  couple  of  years 
earlier — 2  years  earlier.  I  believe — on  relatively  short  notice.  The 
court  at  Pensacola  needed  to  be  served  for  2  wrecks.  I  went  down 
and  took  it  for  1  week,  and  I  believe  Judge  Thomas  from  Alabama 
took  it  for  the  other  week  for  trials. 

Well,  the  chief  judge  just  called  me  to  go.  and  I  went.  That  is  all 
there  was  to  it. 

Senator  Birdick.  But  you  v^-ere  under  no  obligation  to  go  ? 

Judge  Henley.  Sir? 

Senator  Burdick.  You  were  under  no  obligation  to  serve;  that  is 
entirely  voluntary? 

Judge  Henley.  It  may  be,  but  if  the  chief  judge  of  the  circuit  asks 
me  to  go  someplace,  I  will  go. 

Senator  Bny)iCK.  You  have  a  situation — and  you  are  not  the  only 
one ;  we  haA'e  seen  many  examples  here — where  the  district  is  coming 
in,  asking  for  more  judge  power,  and  we  find  that  it  is  giving  away 
judge  time  to  other  areas.  If  you  are  that  busy  at  home,  you  should 
stay  home. 

judge  Henley.  I  have  not  been  away  since  1969.  I  have  not  had 
a  vacation  since  1969.  I  was  current  in  that  year;  I  went  over  and 
helped  the  folks  out  in  Atlanta  for  a  couple  of  weeks. 

Senator  ]\IcClellan.  Mr.  Chairman,  on  this  point,  you  mentioned 
Judge  Harris.  My  information  is — and  I  think  he  would  substantiate 
this — that  at  present  he  has  been  away  twice,  once  to  Xew  York, 
as  you  indicated,  and  that  was  at  the  request  or  order,  and  I  do 
not"^  know  which,  of  Chief  Justice  Clark,  and  the  other  time  he 
was  called  to  St.  Louis  by  the  chief  judge  of  the  circuit.  That  is 
what  he  told  me,  These  were  the  only  two  times  he  had  been  out 
of  the  district. 

Judge  Henley.  I  am  sure  tliat  is  correct. 

Senator  McClellan.  I  think  that  is  correct. 

Senator  Bfrdick.  Except  for  some  four  judges  as  listed  on  exhiljit 
3,  you  received  very  little  visiting  help  through  assignments  made 
by  the  chief  judge  of  the  circuit. 

'  Judge  Henley.  Yes.  sir.  You  may  note,  Senator,  that  in  this 
period,  w^hen  we  were  receiving  help  in  1970  and  1971,  we  had  had  a 
judicial  vacancy  for  some  time,  and  our  filings  were  going  up.  "We 
got  a  little  help  on  that  account. 

By  the  way.  Judge  Register  did  fine  service  for  us  and,  unfor- 
tunately, died  the  next  day  after  his  assignment  ended.  He  died  the 
day  lie  got  home,  following  his  service.  We  were  very  sorry  to  lose 
him.  He  was  a  fine  man. 

Senator  Burdick.  Under  the  new  policy,  as  I  understand  it,  an- 
nounced by  Judge  Matthes  of  the  eighth  circuit,  you  expect  to  get 
more  help  from  North  Dakota  and  South  Dakota  and  so  on? 

Judge  Henley.  Yes;  Judge  Kegan  from  St.  Louis  is  sitting  in 
Little  Kock  this  week :  he  will  be  there  for  3  weeks. 
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Senator  Burdick.  AVell,  I  think  the  problem  here  is — as  it  appears 
to  me,  at  least — that  the  eastern  district  has  a  load  of  463  cases  as 
compared  to  only  184  in  the  western  district.  As  I  understand  the 
arrangement,  there  is  one  judge  assigned  to  the  western  district  and 
one  assigned  to  the  eastern  district  and  two  more  who  float  ? 

Judge  Hexley.  Yes. 

Senator  Burdick.  Apparently,  they  do  not  float  into  your  district 
often  enough. 

Judge  Hexley.  I  float  very  little.  I  sit  in  Little  Rock  nearly  all 
of  the  time,  in  the  eastern  district.  I  am  commissioned  in  both  dis- 
tricts. I  spend  perhaps  2  week  a  year  in  the  western  district. 

Senator  Burdick.  If  you  take  the  State  as  a  whole,  you  are  below 
the  national  average  in  the  average  of  cases  per  judge. 

Judge  Hexley.  Let  me  recompute  that. 

Senator  Burdick.  Well,  let's  go  back  through  it. 

Judge  Hexley.  We  had  about — what  was  it — 475  last  year 

Senator  Burdick.  Four  hundred  and  sixty-three. 

Judge  Hexley.  Raw  filings  per  judgeship  in  the  eastern  district, 
and  in  Fort  Smith  around  200 

Senator  Burdick.  One  hundred  and  eighty-four.  And  the  total 
filings  in  1972  were  1,293.  If  you  have  four  active  judges,  that  is  323 
per  judge,  which  is  40  cases  per  judge  less  than  the  national  average. 

Judge  Hexley.  I  can't  quarrel  with  those  figures.  I  do  not  know 
what  to  do  about  getting  the  manpower  in  the  eastern  district.  I 
have  no  authority  to  require  a  judge  commissioned  in  the  western 
district  to  sit  in  Little  Rock  any  more  than  I  do  a  judge  from  your 
State 

Senator  Burdick.  Well,  would  it  be  more  convenient  if  you  just 
had  the  one  district  in  the  State  ? 

Judge  Hexley.  There  would  be  some  advantages;  there  might 
be  some  problems,  too.  But  I  can  think  of  some  advantages,  though. 

Senator  Burdick.  It  would  certainly  make  it  more  fluid  in  making 
the  assignments  if  you  had  one  district? 

Judge  Hexley.  Yes,  sir,  the  problem  that  a  judge  has  in  the 
western  district  is  that  of  going  300  miles  or  so  from  the  jMissouri 
border  to  the  Oklahoma,  Texas,  or  Louisiana  borders,  and  that  is  a 
long  way.  He  spends  about  one-third  of  his  time  either  putting  up 
or  tearing  down  his  tent. 

Senator  Burdick,  Well,  of  course,  he  has  his  officers  in  various 
geographical  locations  that  would  meet  him  there? 

Judge  Hexley.  Yes,  but  he  can  only  be  one  place  at  a  time  and 
with  six  divisions  over  that  scattered  area  spread  out  in  a  sort  of 
a  half-moon  fashion  around  the  eastern  district — the  western  really 
does  have  half  of  the  State — there  is  a  good  deal  of  travel  involved. 

Senator  Butjdick.  I  do  not  know  what  the  basis  of  the  Judicial 
Conference  was  in  turning  you  down,  but  I  am  sure  this  must  have 
been  a  factor. 

Judge  Hexley.  That  is  what  they  said.  They  said  that  there  was 
sufficient  judge  power  available,  and  the  problem  was  one  of  allocat- 
ing resources.  I  have  the  feeling,  Senator,  that  the  Judicial  Confer- 
ence Committee  really  was  mystified  by  what  they  called  our  odd- 
filing  history,  the  fluctuations  up  and  down.  I  have  tried  to  ex- 
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plain  tliat  in  my  statement.  It  was  not  explained  to  the  Com- 
mittee, to  the  Conference,  and  I  think  they  really  did  not  under- 
stand it.  I  think  if  they  had  realized  we  would  not  have  the  450 
cases  as  they  predicted  by  1976,  but,  indeed,  we  would  have  around 
500  this  year,  I  think  they  would  have  recommended  another  judge- 
ship. 

You  see,  the  Committee  predicted  450  cases  per  judge  by  1976,  and 
we  are  probably  going  to  have  500  cases  per  judge  this  year.  I  do 
not  know  what  it  will  be  by  '76. 

Senator  Buedick.  That  is  in  your  district  ? 

Judge  Henlet.  Yes,  sir,  the  eastern  district.  The  filings  are  up 
in  the  western  district  also.  I  have  predicted — and  again  I  do  not 
know  how  accurate  it  is,  but  I  have  predicted  477  filings  in  that 
district  this  year. 

Senator  McClellax.  Five  hundred  and  forty. 

Judge  Henlet.  The  administrative  office  now  predicts  540  for 
the  eastern  district  for  1976,  and  I  think  that  is  probably  about  right. 

Senator  McClellax.  Five  hundred  and  eight-two  using  a  three- 
year  moving  average. 

Senator  Buedick,  Senator  Hruska  ? 

Senator  Hruska,  I  have  no  questions,  but  I  wish  to  say  I  am  glad 
to  see  the  Judge  here  as  well  as  one  of  the  favorite  Senators  on  the 
Judiciary  Committee,  Senator  McClellax. 

Senator  Buedick.  The  staff  lias  some  questions. 

Mr.  Westphal.  Judge  Henley,  do  you  have  with  you  what  the  fil- 
ings were  for  the  first  6  months  of  fiscal  year  1973  ? 

Judge  Henley.  I  have  the  first  8  months;  I  do  not  have  the  first 
6.  I  have  the  first  eight. 

]\Ir.  AVestpiial.  Wliat  were  the  civil  filings  and  what  were  the 
criminal  filings  for  the  first  8  months  ? 

Judge  Henlet.  Civil  filings  were  456  and  the  criminal  filings  were 
198  for  a  total  of  654  for  the  first  8  months.  That  is  the  8  months 
in  fiscal  1973 — 456  and  198  criminal  for  a  total  of  654. 

Senator  McClellan,  That  is  just  in  your  district? 

Judge  Henlet.  Yes,  sir,  that  projects  to  981  for  the  total  for 
the  year. 

In  the  Avestern  district,  the  filings  are  up  approximately  25  per 
cent  in  the  first  eight  months  of  this  year. 

IVIr.  Westphal.  On  the  basis  of  this  8-month  project 

Judge  Henlet.  Yes,  sir. 

Mr.  Westphal.  You  project  981  total  filings  in  the  western  district 
for  the  vear,  which  would  compare  to  the  926  total  filings  voii  had 
in  1972?"^ 

Judge  Henlet.  Yes,  sir. 

]Mr.  Westphal.  So  that  would  be  an  increase 

Judge  Henlet.  Forty  or  50  or  60  cases,  or  something  in  that  order, 
yes. 

I^Ir.  Westphal,  According  to  committee  exhibit  1,  the  median  time 
for  all  civil  cases  in  your  district  has  increased  from  7  months,  which 
was  the  time  in  1969,  to  10  months  for  the  years  1971  and  1972. 

Judge  Hanlet.  Yes,  sir. 

Mr.  Westphal.  The  median  time  for  all  criminal  cases  increased 
last  year  to  2.7  months. 
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Judge  Henley.  Yes,  sir. 

Mr.  Westphal.  As  it  stands  now,  if  a  speedy  trial  rule  for  criminal 
cases  should  set  a  standard  of  150  or  180  days  after  the  date  of  enact- 
ment, you  would  be  well  within  compliance 

Judge  Henley.  Oh.  we  are  well  within  that,  all  right.  Through 
the  years  we  have  tried  to  give  these  criminal  cases  the  right-of- 
way,  particularly  the  jail  cases,  to  get  the  people  out  and  get  them 
tried.  But  we  have  dropped  back  a  little  in  our  median  time.  Our 
median  time  was  less  than  a  month  2,  3,  or  4  years  ago,  and  we 
are  now  up  to  2  months. 

jMr.  Westphal.  Is  your  acquiring  a  full-time  magistrate  in  Little 
Rock  simply  contingent  on  the  funds  being  appropriated  for  the 
fiscal  year  1974? 

Judge  Henley.  Yes,  sir,  it  is.  It  has  been  authorized,  but  it  has 
not  been  funded. 

Mr.  Westphal.  Assuming  that  it  is  funded  in  the  1974  act,  do  you 
contemplate  having  a  full-time  magistrate  in  Little  Rock? 

Judge  Henley.  Yes. 

Mr.  Westphal.  Commencing  July  of  1973  ? 

Judge  Henley.  Commencing  as  soon  as  we  can  get  him  to  work. 

Mr.  Westphal.  Now,  beyond  what  your  part-time  or  half-time 
magistrate  in  Little  Rock  does  now,  what  additional  duties  do  you 
contemplate  for  that  full-time  magistrate? 

Judge  Henley.  Mostly  criminal  work.  At  the  present  time,  and 
I  think  I  am  overworking  him  a  little  bit,  but  starting  the  first 
of  the  year  I  referred  all  of  the  Little  Rock  Division  criminal  cases 
to  him  initially  for  a  modified  type  of  omnibus  hearing.  When  I  can 
get  him  full-time  I  expect  to  refer  to  him  cases  from  all  of  the 
divisions  and  to  give  him  more  prisoner  petitions.  Also,  I  will  give 
him  some  special  assignments.  I  have  used  him  from  time  to  time  for 
the  last  year  or  so  on  special  assignments  such  as  social  security 
cases.  He  does  very  fine  work  on  those,  in  analyzing  the  records. 

Mr.  Westphal.  That  type  of  service,  performed  by  the  magistrate, 
has  the  effect  of  relieving  some  judges  from  having  to  perform  that 
work  and,  therefore,  theoretically,  gives  them  more  time? 

Judge  Henley.  Yes,  you  do  have  more  time,  and  I  think  the 
relief  is  really  out  of  proportion  to  the  bench  time.  Let  me  see  if  I 
can  illustrate.  Let's  assume  that  I  have  three  criminal  cases,  jail 
cases,  and  I  have  to  hear  them  for  an  hour  or  an  hour  and  a  half 
in  the  morning.  Now,  by  the  time  I  take  a  half  hour  before  that  to 
work  with  those  cases  and  a  half  hour  after  I  am  through,  that  half 
day  is  shot,  even  though  I  am  actually  only  on  the  bench,  I  would 
say,  for  an  hour  or  an  hour  and  one-half.  By  passing  those  to  the 
magistrate,  that  gives  me  that  whole  half  day  that  I  can  use  for 
something  else. 

Mr.  Westphal.  Now,  what  are  the  physical  facilities  at  Little 
Rock? 

How  many  court  rooms  do  you  have  ? 

Judge  Henley,  We  have  three  courtrooms.  We  have  two  that  are 
used  by  the  resident  judges  and  one  that  is  used  by  visiting  judges,  by 
administrative  agencies,  and  by  the  tax  court.  The  magistrate  uses 
that  third  courtroom  also.  Judge  Regan  is  using  it  this  week. 

93-123 — 73 51 
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Mr.  Westphal.  I  think  the  chairman  mentioned  the  fact  that 
Pine  Bluff  was  40  miles  away  from  Little  Rock.  Would  circum- 
stances prevent  pretermitting  all  of  that  work  and  consolidating  it  at 
Little  Rock? 

Judge  Henley.  I  do  not  think  that  would  help  us  particularly. 
You  see,  Judge  Harris  regularly  handles  the  Pine  Bluff  division.  We 
have  a  good  facility  there,  good  quarters  there.  That  division  covers 
all  of  southeast  Arkansas  down  to  the  Mississippi-Louisiana  corner, 
and  the  road  is  not  all  that  good  from  Pine  Bluff  up  to  Little  Rock — 
about  half  of  it  is  pretty  bad.  And  there  is  a  good  facility  there  for 
holding  court.  As  far  as  I  am  concerned,  holding  court  there  or  at 
Hot  Springs  is  the  same  as  holding  it  in  Little  Rock.  I  do  not  see 
that  it  makes  any  difference. 

Mr.  Westphal.  Well,  what  is  the  basis  then  for  the  statement  in 
your  prepared  remarks  that  if  a  judge  did  not  have  to  travel,  but 
could  just  hold  court  in  one  place,  that  he  could,  undoubtedly,  get 
more  work  accomplished  than  if  he  has  to  hold  court  at  all  of  these 
various  places  around  the  district? 

Judge  Henley.  Well,  Pine  Bluff,  as  such,  is  not  the  problem. 
The  basis  for  that  statement  is  that  when  a  judge  is  working  out  of 
one  chamber  he  has  his  files  there,  and  when  he  gets  a  break  he  can 
go  back  into  the  office  and  work  on  something  else.  If  I  am  sitting  in 
an  outlying  division  and  I  have  a  calendar  of  jury  trials  scheduled, 
I  do  not  take  all  of  the  files  in  the  district  with  me.  If  something 
breaks  down  for  an  hour  or  two  or  three,  I  do  not  have  this  material 
to  work  on,  material  that  comes  through  all  of  the  time,  like  I  would 
in  my  home  base  at  Little  Rock.  I  think  a  judge  probably  can  dispose 
of  15  or  20  percent  more  work  if  he  sits  in  the  same  place  all  of  the 
time. 

]\Ir.  Westphal.  This  is  the  same  answer  we  have  gotten  from  a 
number  of  judges  in  districts  where  they  have  pretermitted  terms  of 
court.  I  can  recall  situations  where  the  mileages  have  been  100  or 
150  miles.  For  example,  they  used  to  hold  court  at  Winona,  ISIinn., 
down  on  the  Mississippi  River,  and  they  pretermitted  that  term 
of  court  and  tried  the  cases  in  St.  Paul.  Similarly,  they  used  to  hold 
court  in  Mankato,  Minn.,  90  miles  from  Minneapolis,  and  they  pre- 
termitted that  term  of  court.  They  did  this  some  years  ago,  and  all 
of  those  cases  are  now  tried  in  Minneapolis,  to,  as  you  say,  conserve 
and  make  more  economic  use  of  the  judge's  time.  I  might  add  that 
the  number  of  cases  filed  in  the  Winona  division,  or  in  the  Mankato 
division,  was  relatively  small  even  though  they  had  one  or  two  cases 
which  did  go  to  trial.  The  point  of  our  inquiry,  I  think,  is  to  deter- 
mine whether  or  not  there  are  circumstances  which  may  justify 
consideration  being  given  to  pretermitting  terms  of  court  simply  to 
effect  an  economy  in  the  judge's  time,  in  a  situation  where  you  are 
not  unduly  inconveniencing  the  parties,  counsel,  and  witnesses  who 
have  to  come  to  court  for  the  cases. 

Judge  Heni^y.  Well,  this  is  another  aspect.  Of  course,  the  best 
way  to  save  time  is  simply  not  to  have  any  judges  at  all  or  not  to  try 
any  cases  anywhere.  If  you  are  going  to  have  court,  there  is  always  a 
question  as  to  where  you  are  going  to  have  it.  Are  you  going  to  take 
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the  court  to  the  people  or  are  you  going  to  require  the  people  to 
come  into  some  central  place. 

Now,  if  the  Congress  says  to  have  the  court  under  a  shade  tree,  I 
will  go  have  it  there  so  long  as  I  can,  and  if  they  say  to  have  it  at 
Little  Rock,  I  will  have  it  there,  but  as  long  as  the  statutory  divisions 
exist,  I  am  going  to  hold  court  there  until  the  Congress  tells  me  not  to. 

j\Ir.  Westpiial.  Well,  Judge  Henley,  it  would  be  difficult  for  Con- 
gress to  attempt  to  regulate  the  hundreds  of  places  that  are  statutory- 
designated  places  of  holding  court.  This  is  why,  in  section  140  of  title 
28,  this  discretionary  power  is  given  to  each  district  court,  subject 
to  approval  of  the  Judicial  Council  of  the  Circuit,  to  pretermit  terms 
of  court  where  circumstances  would  appear  to  justify  it.  The  discre- 
tion is  with  the  judges  on  the  bench,  and  Congress  has  intended  that 
the  responsibility  rest  there. 

The  point  of  our  inquiry  is  simply  to  see  what  circumstances  are 
in  effect  in  the  various  places  in  which  you  hold  court. 

Judge  Henley.  We  have  pretermitted  terms  when  we  had  only 
a  little  work.  I  have  pretermitted  terms  in  the  Batesville  division, 
but.  of  course,  when  we  do  not  have  much  business  there,  we  do  not 
spend  much  time  there  anyway;  so,  even  if  you  pretermit  the  term 
you  are  not  saving  much  time. 

Senator  Burdick.  We  are  also  thinking  of  the  taxpayers  and  the 
expenses  they  must  meet.  In  Pine  Bluff,  do  you  have  a  full  comple- 
ment of  staff  and  clerks  ? 

Judge  Henley.  Xo,  it  has  the  court  facilities,  but  the  clerks  and 
the  staff  are  maintained  at  Little  Rock.  There  is  no  resident  deputy 
at  Pine  Bluff.  The  filings  are  made  at  Little  Rock.  The  judge  and  the 
deputy  clerk  and  supporting  personnel  go  down,  and  schedule,  and 
try  cases,  and  that  is  all. 

Senator  Buedick.  Well,  we  have  done  a  little  calculation  of  costs. 
We  took  into  consideration  some  factors  in  addition  to  the  obvious 
ones,  such  as  the  life  expectancy  of  a  judge.  We  estimated  his  useful 
life  and  the  period  in  which  he  is  senior  judge  up  to  the  time  of  his 
death,  and  we  found  that,  to  add  a  new  judge,  it  may  often  cost  the 
taxpayers  as  much  as  $2,750,000  for  20  years  of  service. 

Judge  Henley.  You  mean  over  his  lifetime? 

Senator  Bltjdick.  Yes.  That  includes  the  complements  of  clerks, 
and  so  on.  That  is  one  reason  why  we  are  watching  this  proliferation 
of  judgeships  very  carefully. 

]\Ir.  Westpil\l.  I  have  no  further  questions. 

Senator  Bl^rdick.  Thank  you,  Judae  Henley. 

You  represented  your  district  well  this  morning,  and  we  will  take 
the  matter  under  consideration. 

Judge  Henley.  Thank  you,  Senator. 

Senator  McClellan.  Mr.  Chairman,  I  intend  to  ask  for  more 
information  regarding  the  visiting  activity  which  we  discussed  earlier 
today.  When  I  have  acquired  that,  I  would  like  to  submit  it  for  in- 
clusion in  this  record. 

Senator  Bltrdick.  Senator,  when  that  information  is  available  to 
us,  we  will  have  it  inserted  at  this  point  in  the  record. 

[The  information  referred  to  follows :] 
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U.S.  District  Coubts, 
Eastebn  and  Western  Districts  of  Arkansas, 

Little  Rock,  Ark.  March  30,  1973. 
Hon.  John  L.  McClellan, 
U.S.  Senator, 
Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  McOlellan  :  At  the  hearings  before  Senator  Burdick's  Sub- 
committee on  March  21  a  question  was  raised  concerning  out  of  state  visits 
by  judges  commissioned  in  the  Eastern  District  of  Arkansas. 

Judge  Harris  advises  me,  as  I  am  sure  he  has  told  you  by  now,  that  he 
has  visited  one  district  court  one  time  at  the  request  of  Mr.  Justice  Clark. 

Judge  Eisele  has  never  been  assigned  outside  the  Eastern  District  of 
Arkansas. 

At  the  request  of  the  Chief  Judge  of  the  Circuit  I  have  accepted  four 
assignments  to  district  courts  outside  the  State.  In  1960  I  went  to  El  Paso 
for  three  weeks  to  assist  Judge  Thomason  who  at  the  time  was  recuperating 
from  pneumonia.  In  March  1961  I  went  to  Minnesota  for  three  weeks.  At  that 
time  one  of  the  district  judges  was  ill  and  another  was  engaged  in  a  pro- 
tracted trial.  As  I  recall  I  left  Little  Rock  in  70  degree  weather,  and  arrived 
in  Minnesota  in  a  snowstorm  which  lasted  with  little  letup  for  the  entire 
three  week  period  of  my  assignment.  In  July  1967  I  went  to  Pensacola  for  a 
week.  In  the  summer  of  1969  I  went  to  Atlanta  for  two  weeks  to  try  criminal 
cases.  You  may  recall  that  at  that  time  there  was  a  big  backlog  of  criminal 
cases  which  the  Congress  shortly  thereafter  relieved  to  some  extent  by  creat- 
ing two  new  judgeships  in  that  district. 

Since  the  summer  of  1969  when  our  caseload  began  to  sky  rocket  I  have  ac- 
cepted no  assignments  to  district  coxirts  outside  the  State.  I  did  sit  for  a  few  days 
on  the  Court  of  Appeals  for  the  Eighth  Circuit. 

I  have  been  under  the  impression  in  the  past  that  judges  were  expected  to 
relieve  emergency  situations  in  other  districts,  and  I  have  never  failed  to 
respond  to  an  emergency  call  for  help.  Indeed  in  recent  years  this  willingness 
on  the  part  of  judges  to  visit  has  been  the  means  of  providing  a  good  deal 
of  help  for  us  here  in  the  Eastern  District  of  Arkansas. 

So  far  as  my  own  visits  were  concerned,  I  do  not  regard  them  as  junkets 
in  any  sense  of  the  word,  although,  of  course,  I  enjoyed  some  aspects  of  the 
visits. 

I  appreciate  your  courtesy  and  hospitality  extended  to  me  when  I  was  in 
Washington  last  week,  and  hope  to  have  the  opportunity  to  visit  more  exten- 
sively in  the  near  future. 

With  best  personal  wishes,  I  am 
Very  truly  yours, 

J.  Smith  Henley, 
U.S.  District  Judge. 
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U.S.  District  Courts, 
Eastern  and  Western  Districts  of  Arkansas, 

El  Dorado,  Ark.,  April  9, 1973. 
Hon.  John  L.  McClellan, 
U.S.  Senator, 
Washington,  D.C. 

Dear  Sexatoe  :  This  is  in  response  to  your  inquiry  as  to  assignments  I 
have  had  as  United  States  District  Judge  outside  of  the  District.  First,  however, 
as  you  know,  I  am  authorized  and  serve  as  a  District  Judge  in  both  the  Eastern 
and  Western  Districts  of  Arkansas.  In  fact,  about  two-thirds  of  my  work 
load  is  in  the  Eastern  District  even  though  I  am  based  in  the  Western  District. 

In  1968  I  was  requested  by  the  Chief  Judge  of  the  Eighth  Circuit,  which  is 
our  Circuit,  to  sit  with  the  Court  in  St.  Louis.  I  was  there  for  the  greater 
part  of  one  week  and  assigned  several  of  the  cases  on  which  we  heard  oral 
argument  for  the  opinion. 

In  1969  I  was  requested  by  Mr.  Justice  Clark  to  accept  an  assignment  to 
the  Eastern  District  of  New  York  (Brooklyn)  in  connection  with  a  crash 
program  as  an  experiment  to  achieve  a  current  docket.  I  accepted  and  was 
there  in  February  for  two  weeks.  It  was  necessary  to  return  in  April  for 
sentencing  of  those  whose  trial  I  presided  over,  but  this  required  only  a 
couple  of  days. 

I   have   accepted   no   other  assignments  outside  of  my   District  during  the 
time  that  I  have  been  privileged  to  serve  as  an  United  States  District  Judge. 
Sincerely  yours, 

Oren  Harris. 

Senator  Btjrdick.  We  will  now  'place  in  this  record  Administrative 
Office  exhibits  1  and  2,  and  Committee  exhibits  1,  2,  and  3  for  the 
Eastern  District  of  Arkansas,  as  well  as  Administrative  Office  ex- 
hibit 1  for  the  Western  District  of  Arkansas,  and  the  text  of  bill 
S.  790. 
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S.790 


IIS  THE  SENATE  OF  THE  UNITED  STATES 

Febkuaijy  7, 1973 

McCleli.an  (for  himself  and  Mr.  Fulbright)  introduced  the  folloAvin^ 
bill ;  which  was  read  twice  and  referred  to  tlie  Committee  on  the  Judiciary 


A  BILL 


To  provide  an  additional  permanent  district  judgesliip  in 

Arkansas. 

1  Be  it  enacted  h/J  the  Senate  and  House  of  Eepresenfa- 

2  fives  of  the  United  Stales  of  America  in  Congress  assemhhd, 

3  That    (a)    tlie   Pjesidcnt  shall  appoint,   h}^  and  with  the 

4  advice  and   consent  of  the  Senate,   one  additional  district 

5  jndg-e  for  tlie  eastern  district  of  Arkansas. 

6  (h)   In  order  that  tlie  tal>lc  contained  in  section  13?>  of 

7  title  28,  United  States  Code,  will  reflect  the  change  made 

8  ]>y  subsection  (a)  of  this  section  in  the  nnmber  of  permanent 

1  district  judgeships  for  such  district,  that  table  is  amended. 

2  to  read  as  folh)V\^s  with  respect  lo  Arkansas: 

"Diftncts  Judges 

^  *  *  *  4t  *  * 

"Arkansas: 

"Eastern 2". 


so  I 

Senator  Burdick.  Our  next  m;itter  under  consideration  is  the 
creation  of  a  judgeship  in  the  D'strict  of  Ahiska,  and  I  see  that 
the  two  distinguished  senators  from  Ahxska  are  present,  along  wJtli 
Judge  von  der  Heydt. 

We  will  hear  the  senior  Senator  jfirst. 

Senator  Ste\txs.  I  think  Senator  Gravel  has  to  leave.  I  do,  too, 
but  he  has  the  more  urgent  situation. 

Senator  Burdick.  Senator  Gravel,  please  proceed. 

Senator  GRA\Ti:r.  Thank  vou  very  much,  Mr.  Chairman. 

STATEMENT  OF  SENATOE  MIKE  GRAVEL,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ALASKA 

Senator  Gra-s-el.  I  Avant  to  be  present  to  add  my  voice  in  support 
of  S.  82o  that  Senator  Stevens  has  mtroduced  and  that  I  have  co- 
sponsored. 

There  are  some  very  fundamental  reasons  why  the  need  for  an 
additional  judgeship  is  urgent  at  tliis  time:  namely,  the  enactment 
of  the  Criminfil  Justice  Act  of  1964,  the  Bail  Reform  Act  of  1966, 
and  the  increased  vs-orkload  of  administrative  correspondence  re- 
sulting therefrom. 

Further,  the  need  is  urgent  now  in  the  light  of  the  unfortunate 
increase  in  criminal  filings  since  1961:  and  the  projected  increase 
during  the  time  of  the  anticipated  construction  of  the  trans-Alaska 
pil^eline,  particularly  as  it  will  affect  the  Fairbanks  area. 

Judge  von  der  Pleydt  is  a  gentleman  I  have  known  and  is  a  jurist 
of  areat  distinction  in  the  State  of  Alaska.  He  will  more  than  ably 
detail  the  specific  needs,  and  I  would  certainly  commend  him  to  the 
committee.  I  am  sure  that  my  colleague,  the  senior  Senator,  will 
add  his  proper  remarks  to  the  support  of  this  legislation. 

Senator  Burdick.  Senator  Stevens? 

Senator  STE^^EXS.  Thank  you  very  much. 

STATEMENT  OF  SENATOR  TED  STEVENS.  A  IJ.S.  SENATOR 
FROM  THE  STATE  OF  ALASKA 

Senator  STE^^Exs.  I  will  file  my  prepared  statement,  ]Mr.  Chair- 
manj  to  be  printed  in  the  record. 

Senator  Burdick.  Without  objection,  the  full  statement  will  be 
placed  in  the  record  at  this  point. 

[The  pi'epared  statement  submitted  by  Senator  Stevens  follows:] 

Prepared  Statement  of  Senator  Ted  Stevens 

,  Mr.  Chairman,  members  of  the  Committee,  I  am  pleased  to  appear  today 
before  the  Subcommittee  on  Improvements  in  Judicial  Machinery  in  support  of 
S.  823,  the  bill  introduced  by  my  colleague  from  Alaska  (Mr.  Gravel)  and  me 
to  create  an  additional  federal  judgeship  in  Alaska. 

In  conjunction  with  my  statement  of  introduction  to  S.  823,  I  wish  to  empha- 
size certain  circumstances  which,  in  my  view,  justify  a  favorable  recom- 
mendation of  this  bill  by  the  Subcommittee. 

First,  the  great  size  of  Alaska,  which  comprises  approximately  1/5  the 
area  of  all  other  gtJates,  requires  that  an  additional  judge  be  appointed  to 
serve  those  areas  in  the  State  away  from  Anchorage,  where  both  federal 
judges  presently  sit.  The  existing  situation  requires  travel  to  locations  outside 
Anchorage  and  results  in  delays  caused  by  travel  time  and  relocation  of  court 
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personnel.  This  unique  situation  is  one  that  deserves  special  consideration 
in  the  determination  of  Alaska's  judicial  needs. 

Second,  the  State  of  Alaska  is  presently  undergoing  significant  increases  in 
population  in  many  areas  of  the  State  and  due  to  recent  issues  of  public  impor- 
tance, the  judicial  workload  may  reasonably  be  expected  to  undergo  measureable 
growth,  requiring  additional  judicial  personnel  to  responsibly  meet  this 
increase. 

As  a  member  of  the  Alaska  Bar  Association  and  a  personal  friend  of  Chief 
Judge  Raymond  E.  Plummer  and  Judge  James  A.  von  der  Heydt,  I  can  assure 
the  Committee  that  they  are  conducting  an  admirable  and  superior  service  in 
the  U.S.  District  Court  in  Alaska  under  the  current  circumstances,  but  an 
additional  judge  is  necessary  to  insure  the  efficient  administration  of  justice 
for  all  Alaskans  in  the  future. 

I  am  pleased  at  this  time  to  introduce  to  the  Committee  the  Honorable 
James  A.  von  der  Heydt  who  has  interrupted  his  schedule  in  the  U.S.  District 
Court  in  Alaska  to  appear  here  today  to  testify  more  completely  as  to  the 
specific  needs  of  the  Court  in  support  of  the  bill  to  create  an  additional  judge- 
ship. Judge  von  der  Heydt  has  lived  in  Alaska  for  30  years  and  has  had  a 
distinguished  legal  career  in  various  parts  of  the  State.  In  Alaska,  he  has 
been  a  Deputy  United  States  Marshal,  a  United  States  Attorney,  and  has  had 
a  successful  private  law  practice.  In  1959,  he  was  appointed  presiding  judge 
of  the  Alaska  Superior  Court  at  Juneau,  a  position  which  he  held  until  1966, 
when  he  was  appointed  to  the  Federal  bench.  May  I  present  to  the  Committee 
the  Honorable  James  A.  von  der  Heydt. 

Senator  Stevens.  Let  me  state,  as  a  practicing  lawyer  and  a  former 
U.S.  Attorney  in  the  State  of  Alaska,  that  for  20  years  now  I  have 
known  Judge  von  der  Heydt  in  his  capacity  as  an  attorney,  as  a 
U.S.  Attorney  or  an  assistant  U.S.  Attorney — one  or  the  other;  I 
can't  remember  which — as  a  member  of  our  State  court  system,  and 
in  his  role  as  a  State  court  judge  and  as  a  U.S.  judge.  He  is  a  very 
distinguished  member  of  our  bar. 

"What  I  have  not  remarked  upon  in  my  statement  is  that  we  have 
five  Federal  courts  in  Alaska,  but  we  have  only  two  judges.  I  would 
like  the  committee  to  consider  that  the  job  that  these  two  dis- 
tinguished jurists  have  is  quite  similar  to  having  a  court  in  Jackson- 
vile,  another  one  in  Memphis,  another  one  in  Chicago,  another  one 
in  Duluth,  and  another  one  in  Washington.  People  forget  the  vast 
size  of  Alaska  and  the  problems  that  come  from  traveling  the  dis- 
tances that  we  have  to  travel. 

We  are  one-fifth  the  size  of  the  United  States  and  the  courts  in 
Ketchikan,  Juneau,  Anchorage,  Nome,  and  Fairbanks  do  require 
traveling. 

As  my  colleague,  Senator  Gravel,  has  pointed  out,  we  anticipate 
an  increase  from  30,000  to  50,000  people,  in  working  population 
alone,  once  the  pipeline  construction  starts.  Using  our  figures  of  three 
dependents  for  every  worker,  we  are  going  to  see  a  better  than  80- 
percent  increase  in  our  population  during  the  construction  period 
of  the  pipeline.  We  also  know  that  the  pipeline  is  delayed  right 
now,  but  once  it  starts  it  will  start  off  with  a  boom,  and  it  will  gear 
up  so  that  during  the  second  year  there  will  be  30,000  more  people 
in  Alaska  working  on  the  pipeline. 

And.  as  I  said,  families  and  related  service  agencies  will  add 
three  for  every  one  of  those  people,  at  least. 

I  cannot  overemphasize  the  necessity  of  being  prepared  for  the  in- 
cresed  workload  that  is  going  to  occur  at  that  time.  We  think  there 
is  sufficient  workload  right  now,  but  that  workload  is  going  to  be 
more  onerous  then,  and  there  is  no  reason  that  we  can  forsee  why 
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that  pipeline  will  not  be  built.  It  must  be  built,  and  it  must  be 
started  sometime  soon,  and  Judge  von  der  Heydt  and  Judge  Plum- 
mer  are  going  to  have  a  severe  problem  on  their  hands  when  that 
starts.  They  have  an  acute  problem  now,  but  it  will  be  severe  then. 

I  now  want  to  introduce  to  you  Judge  von  der  Heydt.  I  am  most 
pleased  that  he  has  taken  the  time,  and  that  the  committee  has  ar- 
ranged, for  his  appearance  today. 

Senator  BuRDicK.  Judge  von  der  Heydt,  you  may  read  your  state- 
ment or  highlight  it.  You  may  proceed  in  any  manner  you  wish. 

Judge  VON  DER  Hetdt.  I  have  prepared  a  written  statement  which 
has  been  sent  to  Mr.  Westphal  and,  if  it  is  the  wish  of  the  committee, 
I  will  read  the  statement  at  this  time.  There  are  certain  things  that 
I  would  like  to  cover. 

Senator  Buedick.  Would  you  like  to  just  highlight  it? 

Judge  VON  DER  Heydt.  May  I,  then,  request  that  it  be  inserted  in 
the  record  in  its  entirety  ? 

Senator  Burdick.  Without  objection,  so  ordered. 

STATEMENT  OF  JUDGE  JAMES  VON  DER  HEYDT,  JUDGE,  U.S. 
DISTRICT  COURT  FOR  THE  DISTRICT  OF  ALASKA 

[The  prepared  statement  submitted  by  Judge  von  der  Heydt  fol- 
lows :] 

Statement  in  Support  of  S.  823 — Creating  an  Additional  U.S.  District  Judge 

FOB  THE  District  of  Alaska 

I.  THE  PURPOSE  OF  THE  STATEMENT 

This  statement  is  presented  to  the  Subcommittee  in  support  of  S.  823,  intro- 
duced by  Senators  Stevens  and  Gravel  on  February  8,  1973.  The  question  of 
the  need  for  additional  judicial  manpower  in  the  District  of  Alaska  has  been 
discussed  extensively  by  the  undersigned  judges  prior  to  submitting  this  state- 
ment. We  urge  favorable  consideration  by  the  Subcommittee  of  this  bill,  which 
creates  an  additional  district  judgeship  for  the  District  of  Alaska. 

II.  THE  PRESENT  NEED 

Hereafter,  in  Section  III,  is  presented  a  review  of  the  organization  of  the 
U.  S.  District  Court  in  Alaska  as  it  exists  at  this  time.  The  present  need  is 
for  one  additional  judge. 

III.  A  REVIEW  OF  THE  PRESENT  ORGANIZATION  OF  THE 
U.   S.   DISTRICT  COURT  IN  ALASKA 

In  this  District,  as  required  by  statute,  court  is  held  in  five  locations,  Anchor- 
age, Fairbanks,  Juneau,  Ketchikan,  and  Nome.  At  the  time  of  Judge  von  der 
Heydt's  appointment  to  the  District  Court  in  the  Fall  of  1966,  by  far  the 
major  caseload  of  the  District  was  (and  still  is)  at  Anchorage.  For  this  reason, 
after  careful  consideration,  Judge  von  der  Heydt  designated  his  official  station 
to  be  Anchorage.  Thus,  at  the  present  time  both  Alaska  district  judges  reside 
at  Anchorage  and  travel,  as  required,  with  their  staffs,  to  the  other  noted  loca- 
tions within  the  State.  The  largest  caseload,  both  civil  and  criminal,  outside 
Anchorage  is  at  Fairbanks.  Frequent  court  sessions  by  both  judges  are  sched- 
uled there,  with  those  less  often  set  for  Juneau.  Case  filings  at  Ketchikan 
and  Nome  are  light,  but  the  Court  does  visit  these  locations  as  the  need  directs. 
The  arrangement  described,  to  date,  has  been  reasonably  successful  in  process- 
ing the  court  business  of  the  entire  District,  and  both  Alaska  judges  at  this 
time  declare  it  to  be  the  only  workable  manner  in  which  the  District  Court 
can  function. 
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IV.  AX  ANALYSIS  OF  THE  NEED 

However,  the  present  judges  have  serious  concern  for  the  future.  The  dis 
covery  of  huge  oil  reserves  on  Abiska's  North  Slope  in  1968,  in  spite  of  delays, 
has  brought  and  will  continue  to  bring  vast  and  rapid  changes  to  the  State. 
The  Secretary  of  the  Interior  has  expressed  his  intent  to  issue  a  permit  for 
construction  of  the  long  delayed  trans-Alaska  pipeline,  subject  to  litigation 
presently  in  progress.  The  final  outcome  of  this  litigation  and  certain  bills 
before  the  Congress  of  course  are  unknown  to  us  now.  However,  it  would  appear 
logical,  in  the  light  of  the  present  energy  crisis  facing  the  nation,  that  Alaska's 
North  Slope  oil  reserves  in  one  way  or  another  will  be  utilized  in  the  national 
interest.  If  the  petroleum  products  are  to  reach  the  market  by  pipeline  as  now 
envisioned  by  the  secretary  and  the  oil  companies  themselves,  the  construction 
cost  alone  of  this  project  now  is  e.stimated  to  exceed  3%  billion  dollars.  As  a 
result  of  this  single  possible  event,  both  Anchorage  and  Fairbanks  are  expe- 
riencing large  population  increases  at  an  unprecedented  rate.  Realistic  pro- 
jections indicate  this  growth  pattern  will  continue.  It  is  difficult  to  project 
the  full  impact  upon  the  State  of  actual  construction  of  the  trans-Alaska  pipe- 
line, or  a  project  similar  in  scope.  However,  such  impact  will  be  enoriuous.  and 
surely  will  include  a  marked  increased  in  case  filings  within  the  District. 

It  is  noted,  too,  as  indicative  of  the  probable  judicial  needs  of  the  District, 
that  in  December  of  196f>  U.S.  Plywood  Champion  Company  announced  the 
construction  of  a  100  million  dollar  wood  pulp  manufacturing  complex  imme- 
diately north  of  Juneau.  Since  that  time  the  project  has  been  involved  in 
litigation,  and  decision  of  the  district  court  is  now  pending  upon  appeal  before 
the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit.  Thus,  the  final  outcome 
presently  is  unknown,  but  if  the  company  does  proceed  as  originally  planned, 
significant  increases  in  the  Juneau  district  court  filings  are  contemplated. 

In  December  of  1971,  Pi*esident  Nixon  signed  into  lavr  tlie  long  awaited 
Alaska  Native  Land  Claims  Bill.  This  legislation,  pending  before  Congress  in 
one  form  or  another  for  neai-ly  100  years,  is  intended  to  settled  once  and 
for  all  the  aboriginal  land  claims  of  the  Native  people  of  Alaska.  The  Bill 
provides  for  cash  payments  to  a  number  of  established  native  corporations 
within  the  State  of  965  million  dollars  over  a  period  of  ten  years,  and  creates 
the  procedures  whereby  the  corporations  may  select  40  million  acres  of  federal 
lands  within  the  State  for  native  use.  It  is  anticipated  that  considerable 
ci\'il  litigation  of  a  complex  natui'e  resulting  from  the  Land  Claims  Bill  will 
be  filed  in  the  District  of  Alaska.  Some  cases  already  have  been  filed.  Ques- 
tions are  certain  to  arise  concerning  numerous  other  aspects  of  this  involved 
legislation  which  will  require  judicial  interpretation,  the  exact  number  and 
nature  of  which,  of  course,  is  as  yet  unknown. 

However,  the  single  most  significant  concern  regarding  the  court  work  of 
the  District,  in  light  of  new  time  requirements  for  bringing  criminal  cases 
„to  trial,  lies  in  the  notable  increase  in  criminal  filings.  Attached  hereto  is  a 
summary  of  case  filings  for  the  District  of  Alaska,  both  civil  and  criminal,  for 
the  years  1964  through  1972.  These  listings  indicate,  for  example,  that  in 
1964,  66  criminal  eases  were  filed  in  Anchorage,  and  in  1972,  186  were  filed. 
The  overall  criminal  filings  of  the  District  increased  from  101  in  1964  to 
233  in  1972. 

The  civil  case  load  has  also  increased  accordingly,  from  116  in  1964  to  264 
in  1972.  Total  filings,  for  the  District,  both  civil  and  criminal,  were  2lt  in 
1964  and  497  in  1972. 

Highly  indicative  of  caseload  trends  in  the  State  is  the  increase  in  judicial 
manpower  required  by  the  Alaska  State  Court  System,  as  follows  : 

1960 — at  the  time  of  activation  of  the  Alaska  Court  System  : 

Superior  court  judges: 

Anchorage 

Fairbanks , ^  _  _ 

Nome _.__-_ 

Juneau_  _ . ..,_,_  _  l-i-- 

Ketchikan., -l"/:.., 


Total  number  of  judges. 


3 
2 

T 
1 

Superior  court  judges,  1972: 

Anch(U'age 

An  chorage-Kenai - 

Anchorage-Kodiak - 

Fajrbanksa„„-_^  _ 

7 
1 
1 
3 

1 

Nome_-   -   _^ , , 

1 

Juneau „^  _  ,,:.' - 

Juneau-Sitka- _.._: , 

Ketchikan 

1 
1 
1 

8 

Total  number  of  judges.. 


16 


805 

state  Di-stiict  Judjies  (the  inferior  court)  now  total  16,  an  increase  of  well 
over  100%  since  1960.  IS'ew  State  court  buildings  presently  are  under  con- 
struction in  Anchorage  and  Ketchikan,  and  are  soon  to  be  constructed  in 
Juneau  and  Nome. 

It  also   is   noted   that  for   two  judges,   with   the  presently   increasing  case 
loads,    criminal    case    time   limits,    and    complexity    of   civil    litigation,   Alaska 
presents  unusual  geographic  problems.  The  State  is  over  one-fifth  the  size  of 
all  the  other  49.  One  day's  court  work  in  Juneau,  for  example,  may  well  re 
quire  three  days  to  accomplish,  including  travel  time. 

The  foUov.ing  matters,  which,  although  not  unique  to  the  Alaska  judges, 
nonetheless  contribute  to  the  overall  growing  problems  facing  the  present 
judicial  manpower  of  the  District.  Since  enactment  of  the  Criminal  Justice 
Act  Of  li.iti4.  an  inci-easing  numljer  of  defendants  have  elected  to  stand  trial 
rather  than  plead  guilty.  Appellate  decisions  relating  to  the  acceptance  of  pleas 
of  guity  have  established  standards  which  re<iuire  a  judge  to  devote  addi 
tional  time  thereto.  The  Bail  Reform  Act  of  1866  requires  each  judge  to 
devote  a  substantial  additional  amount  of  time  to  hearings  and  orders  relat- 
ing to  conditions  of  release  or  bail,  and  to  the  review  thereof.  Decisions  of 
the  Supreme  Court  have  resulted  in  changes  which  impose  time  consuming 
requirements  upon  the  judges,  as  have  recently  enacted  statutes,  i.e.,  the 
Narcotic  Addict  Rehabilitation  Act.  Administrative  correspondence  in  the  Dis- 
trict has  increased  substantially.  The  perusal  thereof  and  response  thereto 
require  additional  time.  The.se  and  other  changes  have  increased  by  25  to  30% 
the  time  which  an  individual  judge  must  personally  devote  to  the  proper 
performance  of  the  additional  duties  which  devolve  upon  him  as  a  direct 
result  thereof. 

V.   DIVISION   OF   THE   WORKLOAD 

The  workload  in  the  District  of  Alaska  is  divided  equally  and  is  accomp- 
lished as  follows:  Judge  von  der  Heydt  handle  all  civil  and  criminal  cases 
at  Ketchikan,  Juneau  and  Nome,  and  all  civil  cases  at  Fairbanks.  Each  time 
a  case  is  assigned  to  him  from  one  of  these  places,  an  additional  case  is  as- 
signed to  Judge  Plummer  at  Anchorage.  Judge  Plummer  handles  all  criminal 
cases  at  Fairbanks  and  for  each  of  such  eases  Judge  von  der  lleydt  is  as- 
signed an  additional  criminal  case  at  Anchorage.  The  cases  at  Anchorage  are 
divided  equally  except  for  the  adjustments  necessary  to  balance  out  the  assign- 
ments made  at  the  other  places  where  court  is  held.  By  agi-eement  each  six 
months,  or  whenever  it  is  believed  necessary,  either  judge  may  request  an 
analysis  of  the  number  of  cases  heai'd  by  the  respective  judges  and  the  length 
thereof,  so  that  if  there  is  a  disparity  as  to  the  work  actually  being  performed, 
it  may  be  balanced  or  adjusted  by  transfer  or  reassignment  of  cases  by  the 
Clerk.  We  have  not  yet  found  it  necessary  to  invoke  this  latter  procedure. 

We  understand  that  the  Administrative  Offices  Division  of  Information  Sys- 
tem has  prepared  detailed  statistical  data  for  the  District  of  Alaska  including 
current  lilings,  weighted  filings,  case  terminations,  pending  cases,  trial  days, 
and  a  forecast  of  the  filings  in  the  district  court  four  years  hence,  in  1976. 

The  statistics  supplied  by  the  Administrative  Office  probably  do  not  reflect  the 
significant  number  of  days  that  were  contrilnited  by  Judge  Plummer  between 
1965  and  1971.  and  by  Judge  von  der  Heydt  between  1966  and  1972,  on  assign- 
ments to  other  districts  and  to  the  Circuit  Court  of  Appeals.  We  believe  that 
we  are  entitled  to  some  con.sideration  for  rendering  this  assistance  when  it 
was  badly  needed.  If  requested,  the  Administrative  Office  would  undoubtedly 
supply  this  infonnation  to  the  Committee. 

vr.   THE  PROJECTED  INCREASE  IN  CASE  FILINGS 

■  In  the  light  of  carefully  considered  probable  developments,  the  best  judgment 
of  the  present  judges  directs  that  it  is  not  now  unrealistic  to  project  case 
filing  increases  within  the  District  of  a  minimum  of  10%  per  annum.  Upon 
such  a  percentage  increase,  ■  totai  yearly  case  filings  for  Alaska  by  1975  would 
reach  617. 

VII.    CONcisUSIQN 

.  Based  upon  the- circumstances  outlined  here,  it  is  specifically  recommended 
that  consideration  be  given  at  this  time  to  implementation  of  those  processes 
necessary  to  create  an  additional  district  judgeship  for  Alaska.  By  the  time 
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all  steps  are  completed  it  possibly  will  be  well  into  1974  before  a  new  judge, 
if  the  position  is  created,  could  take  office.  If  Alaska  is  passed  by  at  this  time, 
it  is  highly  doubtful  that  it  will  again  be  considered  prior  to  1977. 

We  do  not  desire  to  debate  the  reasonableness  and  practicability  of  our 
future  projections  as  against  those  of  the  Administrative  Office.  We  do  wish 
to  assure  you  that  if  our  timetable  of  need  should  be  delayed,  of  course,  all 
three  of  us  would  hold  ourselves  (as  two  of  us  used  to  be  able  to  do)  for 
service  elsewhere  in  the  Circuit  where  there  always  seems  to  be  a  need. 

The  attention  of  the  Subcommittee  members  to  this  matter,  which  the  under- 
signed believe  to  be  of  the  utmost  importance  to  the  administration  of  justice 
in  Alaska,  is  greatly  appreciated. 

Respectfully  submitted. 

Raymond  E.  Plummeb,  Chief  Judge. 
James  A.  von  deb  Heydt,  Judge. 

Masch  14,  1973. 

FILINGS  FOR  DISTRICT  OF  ALASKA— CALENDAR  YEARS  1964-72 


1964 

1965 

1966 

1967 

1968 

1969 

1970 

1971 

1972 

Civil: 

Anchorage 

Fairbanks... 

Juneau 

77 

34 

4 

121 

30 

2 

2 

2 

177 

32 

8 

4 

0 

174 

15 

19 

1 

0 

170 

31 

6 

1 

0 

164 

76 

2 

0 

0 

159 

31 

18 

2 

0 

183 

29 

3 

3 

1 

207 
31 
23 

Ketchikan. 

1 

2 

Nome 

0 

1 

Total 

Criminal: 

Anchorage. 

Fairbanks 

...        116 

66 
28 

157 

53 

31 

1 

3 

0 

221 

131 

27 

2 

6 

0 

209 

133 

18 

5 

0 

2 

208 

90 

39 

4 

0 

0 

242 

133 

35 

0 

0 

0 

210 

118 

20 

0 

0 

0 

219 

165 

37 

0 

1 
0 

264 

186 
43 

Juneau 

3 

1 

Ketchikan 

3 

1 

Nome 

1 

2 

Total ._ 

Civil  and  criminal  combined: 

Anchorage. 

Fairbanks 

Juneau.. 

101 

143 

62 

7 

88 

174 

61 

3 

5 

2 

166 

308 

59 

10 

10 

0 

158 

307 
33 
24 

1 
2 

133 

260 

70 

10 

1 

0 

168 

297 

111 

2 

0 

0 

138 

277 

51 

18 

2 

0 

203 

348 

66 

3 

4 

1 

233 

393 
74 
24 

Ketchikan 

Nome 

4 
1 

3 
3 

Total 

....       217 

245 

387 

367 

341 

410 

348 

422 

497 

Judge  VON  DER  Heydt.  This  statement,  of  course,  is  in  support  of 
S.  823,  introduced  by  Senators  Stevens  and  Gravel.  The  question  is 
the  need  for  one  additional  judge  in  Alaska.  All  of  the  State  is  one 
district,  and  we  hold  court  in  five  locations  as  required  by  statute. 
These  locations  are  Anchorage,  Fairbanks,  Juneau,  Ketchikan,  and 
Nome.  The  distances  between  those  areas  are  great. 

Both  my  colleague.  Judge  Plummer,  and  I  reside  in  Anchorage, 
where  the  major  caseload  exists,  and  this  is  the  only  reasonable 
manner  in  which,  we  feel,  the  workload  of  the  State  can  be  managed. 
Both  of  us  being  at  Anchorage,  divide  the  caseload  between  us  as 
appears  proper,  based  upon  our  experience. 

Senator  Stevens  and,  I  believe,  Senator  Gravel,  both,  touched  upon 
the  trans- Alaska  pipeline  and  the  impact  upon  the  State.  You  may 
notice  from  case  filings  in  1972,  a  rather  substantial  increase  over 
the  earlier  years.  This,  of  course,  is  purely  upon  the  speculation  of 
the  pipeline.  We  have  had  a  considerable  increase  in  population 
and  in  caseload.  We  are  particularly  concerned  about  the  increase  in 
the  criminal  caseload  within  the  State,  especially  because  of  the 
new  needs  brought  about  by  certain  rules  requiring  speedy  trials 
and  preferences  given  to  criminal  cases. 
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As  has  been  indicated,  we  have  what  I  think  to  be  a  unique  geo- 
graphical problem  in  the  district  of  Alaska.  We  hold  court  very 
frequently,  with  both  Judge  Plummer  and  myself,  in  Fairbanks  and 
quite  often  in  Juneau.  We  do  not  sit  frequently  in  Ketchikan  and/or 
Nome,  but  by  statute  we  are  required  to  sit  in  those  places.  We  have 
court  facilities  in  all  places  which  are  federally  owned  and  federally 
maintained. 

Two  of  them,  those  in  Ketchikan  and  in  Nome,  have,  since  state- 
hood, been  leased  to  the  State  and  have  been  utilized  by  the  State 
court  system. 

We  have  noticed,  as  I  have  set  forth  in  my  statement,  that  the 
increase  is  not  only  in  Federal  court  needs,  as  a  result  of  which  the 
number  of  superior  court  judges  in  the  State  has  gone  from  8  to  16 
since  statehood. 

I  will  not  dwell  on  the  division  of  workload  which  is  covered  in 
the  statement:  that  is,  how  Judge  Plummer  and  I  divide  the  work 
geographically. 

It  is  difficult,  of  course,  under  our  particular  circumstance  to 
project  case  filings.  We  feel  certain  that  10  percent  per  year  is 
minimal  under  our  circumstances  on  a  statewide  basis.  It  is  interest- 
ing to  note,  for  example,  that  for  several  years  we  had  no  filings  in 
the  Federal  Court  in  Ketchikan,  but  just  recently  we  had  five  or 
six  civil  filings  there  and  some  criminal  work.  A  couple  of  the 
cases  are  of  considerable  magnitude  and  are  going  to  be  extremely 
involved  if  they  eventually  go  to  trial. 

I  went  to  Nome  to  work  for  the  first  time  in  2  years  last  June. 
I  go  to  Fairbanks  for  a  term  of  court  5  to  6  times  a  year.  Judge 
Plummer  does  the  same  thing.  We  divide  the  caseload  in  Fairbanks 
between  us.  He  handles  all  of  the  criminal  work  and  I  handle  all 
of  the  civil.  We  found  that  arrangement  more  suitable  than  to  have 
mixed  calendars.  I  go  to  Juneau  probably  4  or  maybe  5  times  a 
year  for  work  down  there.  I  recently  tried,  just  last  month,  a  heli- 
copter crash  case,  for  which  I  was  in  Juneau  for  31^  weeks.  I  also 
had  a  case  there  that  took  almost  5  weeks  a  couple  of  years  ago. 
So,  we  do  very  realistically  service  this  vast  land. 

I  note,  for  example,  in  our  statement  that  frequently  a  1-day  term 
of  court  in  Juneau  requires  3  days.  It  takes  me  a  day  to  get  there 
and  then  I  have  my  day  in  court  and  then  a  day  to  go  home. 

Ketchikan  is  also  difficult  and  Nome  is  even  more  difficult. 

The  jet  time  from  Anchorage  to  Fairbanks  is  approximately  1 
hour.  Although  there  is  a  road,  it  is  not  a  distance  that  realistically 
can  be  driven  time  wise.  We  almost  always  fiy  to  these  areas. 

We  feel  that,  under  these  circumstances,  it  is  not  too  soon  for 
serious  consideration  for  a  third  judgeship  in  the  State  of  Alaska. 

I  would  only  mention  one  other  matter,  Senator. 

You  probably  do  recall  the  Alaskan  Natives  claim  bill  which  was 
passed  by  the  Congress  a  year  ago.  We  are  now  getting  the  first 
wave  of  litigation  under  that  act.  In  the  last  few  weeks  we  have 
had  four  cases  of  considerable  substance  and  complexity  filed  in 
our  court  under  that  act.  I  feel  that  it  is  the  first  wave  of  many 
many  cases  that  are  going  to  require  a  great  deal  of  court  time, 
and  probably  trial  time,  before  all  of  the  complexities  of  that  dif- 
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ficult  act  are  resolved.  This,  as  I  said,  is  probably  the  beginning  of 
the  first  wave  before  the  flood  which  will  result  from  that  particular 
piece  of  legislation. 

Senator  Burdick.  Well,  thank  you,  Judge. 

I  have  a  few  questions  here.  Some  have  already  been  indirectly 
answered. 

Judge,  your  statement  demonstrates  that  the  two  judges  in  Alaska 
have  made  every  eifort  to  operate  the  court  efficiently  and  fairly. 
I  am  also  sure  that  Alaska  in  the  future  years  will  experience  an 
economic  boom  which  will  inevitably  result  in  increased  litigation. 
However,  the  subcommittee  must  look  at  the  hard  facts  as  of  1973. 

Now  for  1972,  which  was  by  far  the  busiest  ^'■ear  that  Alaska  has 
ever  had,  we  found  the  following  statistics : 

We  found  that  total  filings  per  judge  numbered  262.  The  national 
average  was  350.  Thus,  out  of  94  districts,  you  ranked  76th  in  total 
filings  per  judge. 

Terminations  per  judge  in  Alaska  in  1972,  were  231,  and  the 
national  average  was  358.  Thus,  you  ranked  82d  out  of  94  in  termina- 
tions. 

Then  we  found  that,  in  1972,  you  had  12  trials  per  judge.  The 
national  average  was  47.  Thus  you  ranked  94th  among  the  94 
districts. 

Now,  you  and  the  two  senators  who  have  ably  represented  you  this 
morning  testified  that  you  were  scattered  in  your  five  widely  separated 
areas  for  holding  court.  Here  is  what  we  have  found  in  filings,  not  in 
trials. 

We  find  filings  at  Ketchikan  as  follows:  One  filing  in  1964,  two 
filings  in  1965,  four  filings  in  1966;  one  filing  in  1967,  one  filing  in 
1968,  no  filings  in  1969;  two  filings  in  1970:  three  filings  in  1971, 
and  two  filings  in  1972. 

Then,  when  we  look  at  Nome  for  the  same  period  of  time,  we  find 
that  in  1964,  there  were  no  filings,  in  1965,  two  filings:  in  1966.  no 
filings;  in  1967,  two  filings;  in  1968,  no  filings;  in  1971,  one  filing, 
and  in  1972,  one  filing.  These  remote  areas  add  little  or  nothing  to 
your  business.  I  emphasize  that  these  are  filings,  not  trial  cases. 

Judge  VON  DER  Heydt.  I  cover  that  very  point.  Senator,  in  my 
statement.  I  have  no  argument  with  that.  We,  by  law,  are  required 
to  hold  court  there,  and  we  do  so  when  needed. 

Senator  Burdtck.  You  are  not  really  required  by  law.  You  are 
committed  to  hold  court  there  only  if  it  is  reasonable  to  do  so. 

Judge  VON  DER  Hetdt.  Well^AU  right.  Well,  the  statute  says 
that  the  court  is  to  convene  in  Anchorage,  Fairbanks,  and  so  forth. 
So,  we  do  go  to  those  places. 

Now,  our  major  caseload,  of  course,  is  Anchorage,  with  Fairbanks 
second,  and,  then,  Juneau.      \"''''  :t';;!f''-:_;; 

Senator  Btjrdick.  Juneau  is  third  ?  rro' 

Judge  VON  DER  Heydt.  Yes,  that  is  correct.  And  we,  as  indicated 
in  my  earlier  statement,  have  had  some  interesting  increases  in 
Ketchikan.  I  do  not  know  what  is  going  to  happen  in  Nome,  probably 
not  a  great  deal,  but .  ••  '-'-i'-"     ■  '-' 

Senator  Burdtok.  But  Ketchikan  in.  1972  had' only ^t'wb.  eases* 

Judge  VON  DER  Heydt.  Yes.   -        •  ■  .  ,•  •.::;.    ■ 

Senator  Burdick.  In  criminal  cases,  it  had  one. 
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Judge  VON  DER  Heydt.  Yes,  that  is  right.  And  we  have  had  some 
filings  since  that  time,  I  concede  that  it  is  not  a  big  caseload  at  all; 
however,  it  has  to  be  taken  care  of.  What  is  there  has  to  be  taken 
care  of. 

Senator  Burdick.  Now,  in  talking  about  the  future,  about  the 
pipeline,  and  so  forth,  I  have  some  comments. 

First,  there  will  Aery  soon  be  no  more  selective  service  filings. 

Did  you  have  many  of  those  up  there  ? 

Judge  VON  DER  Heydt.  We  did  a  few  years  ago.  We  have  had 
almost  none  in  the  last  couple  of  years. 

Senator  Burdick.  We  expect  they  will  come  to  an  end  within  a 
year  or  so. 

Do  you  have  many  prisoner  petitions  ? 

Judge  VON  DER  Heydt.  A  few.  We  do  not,  again,  have  many  of 
them. 

Senator  Burdick.  We  find  very  few  of  those  ever  reach  an  evi- 
dentiary stage.  Most  are  just  screened  out. 

Do  you  have  any  three-judge  trials  ^ 

Judge  VON  DER  Heydt.  Yes,  it  varies,  of  course,  from  year  to  year, 
but  we  have  had  as  many  as  three  or  four  in  some  years. 

Senator  Burdick.  How  do  you  feel  about  abolishing  three- judge 
courts  ? 

Judge  VON  DER  Heydt.  I  think  they  are  a  big  waste  of  time  for 
evervbodv  concerned.  Most  of  the  cases  can  go  the  normal  route  of 
the  district  court  and  the  appellate  circuit  court. 

Senator  Burdick.  That  opinion  is  so  far  unanimous.  Every  judge 
here  has  said  the  same  thing. 

Judge  VON  DER  Heydt.  And  it  is  a  great  expense,  too. 

Senator  Burdick.  AVith  the  help  of  the  Senate  as  a  wliole,  I  think 
we  will  have  that  taken  care  of  this  year. 

Judge  VON  DER  Heydt.  I  think  that  is  probably  good  news. 

Senator  Burdick.  There  is  another  area  in  which  I  think  we  will 
be  able  to  help.  About  2  or  3  years  ago  we  passed  the  Magistrates' 
Act.  The  theory  behind  it  was  that  magistrates  could  do  a  lot  of  the 
simpler  work  and  relieve  the  judge  of  some  of  their  burdens.  I  want 
to  know  if  you  have  made  eflective  use  of  your  magistrates  up  there  ? 

Judge  VON  DER  Hjeydt.  Yes,  I  think  we  have.  Senator.  We  do  not 
have  any  full-time  magistrates  in  the  State;  that  is.  we  do  not 
at  the  present  time.  But  we  hav^e  made  effective  use  of  our  magis- 
trates. They  handle  all  arraignment,  of  course;  all  petty  crimes; 
pretrials  as  directed  by  the  district  judge;  habeas  corpus  petitions 
which  are  referred  to  them  for  recommendation;  and  2225  petitions 
which  are  referred  to  tliem  for  recommendation.  We  also  use  our 
magistrates  as  masters  or  as  referees  in  bankruptcy  matters  when 
the  part-time  referee  for  bankruptcy  is  not  present,  because  he  per- 
forms other  functions  which  I  do  not  recall  at  the  moment.  I  think 
we  do  make  excellent  use  of  the  magistrates,  particularly  the  one 
in  Anchorage. 

Senator  Burdick.  Could  you  use  a  full-time  magistrate  ? 

Judge  VON  DER  Heydt.  Yes,  in  Anchorage. 

Senator  Butidick.  Have  you  applied  for  one  ? 

Judge  VON  DER  Heydt.  Yes,  we  have,  and  we  have  been  turned 
down. 
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Senator  Burdick.  I  presume  it  was  because  of  your  very  low  case- 
load up  there? 

I  think  you  can  make  good  use  of  these  magistrates,  and  I  tliink 
that  you  should  keep  trying. 

Judge  VON  DER  Hetdt.  The  magistrate  is  busy.  There  are  two  large 
military  bases  at  Anchorage,  Elmendorf  and  Fort  Richardson,  and, 
of  course,  he  handles  most  of  the  matters  there. 

Senator  Burdick.  You  are  referring  to  petty  offenses? 

Judge  VON  DER  Hetdt.  Yes,  sir. 

Senator  Stevens.  Senator,  I  think  this  transportation  thing  is  the 
thing  that  impresses  me  the  most,  because  I  travel  over  the  State 
a  great  deal,  as  you  know,  and  we  have  now  lost  the  airline  schedules 
we  used  to  have.  We  only  have  two  major  airlines  now  serving 
Alaska:  Alaska  Airlines  serving  the  interior  and  the  coastline,  and 
Wing  Consolidated,  serving  the  northwestern  portion  of  the  State. 
I  find  many  times,  for  instance,  when  I  go  to  Anchorage  to  Ketchi- 
kan, that  in  order  to  get  back  to  Anchorage  it  is  easier  to  go  to 
Seattle  and  then  come  back  up.  When  you  do  that,  you  stay  over  in 
Seattle  and  go  back  up,  and  you  actually  get  back  quicker.  The 
transportation  problem  in  Alaska  is  an  acute  one,  and  I  really  think 
this  is  the  primary  reason  we  should  receive  some  consideration  now 
despite  these  statistics,  in  terms  of  having  a  third  judge.  There  is 
just  no  way  that  you  can  get  to  Ketchikan  and  get  back  within  a 
reasonable  period  of  time. 

If  you  had  one  case  at  Ketchikan,  that  would  be  one  statistic,  but 
it  would  take  3  working  days  to  do  it. 

Senator  Burdick.  Let's  look  at  Ketchikan.  Let's  take  the  criminal 
record. 

In  1964  there  were  three  filings.  These  are  not  even  trials. 

In  1965,  there  were  three  filmgs,  and  in  1966  it  went  up  to  six 
filings. 

In  1967,  1968,  1969,  and  1970  there  were  none.  In  1971  and  1972, 
we  find  only  one  filing  per  year.  You  really  do  not  have  much  work 
up  there,  do  you? 

Senator  Stevens.  Well,  again,  we  have  been  at  the  bottom  level 
for  a  period  of  time  here,  at  least  since  1967,  waiting  for  our  ex- 
pansion in  the  oil  industry.  "When  it  comes,  it  is  going  to  come  very 
heavily. 

Senator  Burdick.  "Wlien  it  comes  you  will  find  this  committee 
open  and  receptive.  We  review  these  judgeships  every  4  years  or  so, 
and  sometimes,  if  we  have  an  emergency  situation,  we  hold  a  special 
hearing. 

We  found  something  else  in  response  to  that  suggestion  of  yours. 
Senator  Stevens,  which  we  do  not  quite  understand;  1972  was  the 
first  year  when  the  judges  in  Alaska  were  unable  to  furnish  an 
unusually  large  amount  of  visiting  help  to  other  courts.  That  is  evi- 
dent in  exhibit  3. 

In  previous  years,  the  two  active  judges  gave  away  the  following 
amounts  of  time: 

In  1968,  they  gave  140  days;  in  1969,  88  days;  in  1970,  59  days; 
in  1971,  66  days ;  but  in  1972,  they  gave  only  26  days. 

Judge  VON  DER  Heydt.  Yes.  Those  figures — well,  I  do  not  question 
the  figures.  Those  are  special  assignments  by  the  chief  judge,  mainly 
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assignments  to  San  Diego,  where  they  had  an  extremely  acute  crim- 
inal problem.  As  I  recall,  my  colleague,  who  sat  here  before  me 
said — and  it  is  pretty  much  true — that  when  a  chief  judge  asks  you, 
you  go. 

Senator  Burdick.  It  is  not  however,  compulsory. 

Judge  VON  DER  Heydt.  No,  I  am  sure  it  is  not.  But  when  the  chief 
judge  calls  you  and  says:  "Jim,  we  have  an  awful  problem  in  San 
Diego.  Can  you  help  out  for  3  or  4  weeks,  because  they  have  the 
largest  criminal  caseload  in  the  Nation  and  only  two  judges?" — that 
is  what  they  had  at  the  time — you  do  not  say  "No."  You  squeeze  it 
out,  and  that  is  exactly  what  Judge  Plummer  and  I  did. 

Now,  the  1972  assignments  in  the  Western  District  of  Washington 
resulted  from  an  emergency  situation  in  which  a  substantial  criminal 
trial  had  been  set  and  every  judge  in  the  western  district  disqualified 
himself.  The  chief  judge  called  me  and  asked  me  if  I  could  go  down 
and  try  "this  little  case" —  and  that  is  in  quotes — and  that  is  the 
reason  for  that.  I  set  my  own  business  aside  and  went  to  Seattle  and 
heard  that  case.  We  were  not  supposed  to  have  assignments  out  of 
the  district  that  year,  because  of  our  rising  caseload. 

Senator  Bukdick.  It  has  been  the  feeling  of  this  committee  that 
if  you  are  overworked  in  your  own  district  you  should  not  be  giving 
away  your  time.  I  am  sure  that  during  those  days,  including  the 
traveltime  when  you  went  to  San  Diego  and  other  places,  you  could 
have  handled  much  of  the  increase,  if  you  had  stayed  at  home. 

Judge  voN  DER  Heydt.  Well,  I  think  we  handled  it  anyway.  At 
least,  I  am  not  of  the  opinion  that  it  was  not  handled 

Senator  Burdick.  This  bears  on  whether  you  really  need  another 
judge  at  this  time.  If  you  can  give  away  this  time,  do  you  need  an 
additional  judge? 

Judge  VON  DER  Heydt.  Well,  to  answer  your  question  specifically, 
it  depends  upon  your  projections  as  to  whether  we  need  another 
judge  at  this  time.  I  think  we  have  realized  that  creating  Federal 
judgeships  is  not  an  overnight  affair.  It  may  take  time,  and  it  is 
not  unknown  that,  after  they  are  created,  vacancies  exist  for  months 
and  even  years  in  Federal  judgeships,  for  whatever  reason. 

We  have  a  distinct  feeling  that  we  are  about  to  get  a  load  of  coal 
dumped  onto  us  and  that  we  are  going  to  have  an  awfully  hard  time. 
Our  purpose  here  is  to  point  out  these  very  real  problems  with  the 
pipeline,  the  Native  Claims  bill,  and  many  of  the  other  things  in 
Alaska  that  are  coming. 

Senator  Burdick.  As  far  as  the  implication  of  the  pipeline  and 
the  Native  Indian  Claims  law  are  concerned,  I  take  it  you  are  aware 
of  the  policy  of  the  Judicial  Conference  with  respect  to  additional 
judgeships  on  an  emergency  basis? 

Judge  VON  DER  Heydt.  You  mean  every  4  years  ? 

Senator  Burdick.  No,  you  can  request  a  judgeship  anytime  on  an 
emergency  basis. 

Judge  VON  DER  Heydt.  Well,  I  have  the  feeling  that  they  are  not 
very  interested  except  every  4  years.  That  is  one  reason  that  we  pur- 
sued this  at  this  time. 

Senator  Burdick.  You  placed  your  case  before  the  Judicial  Con- 
ference ;  didn't  you  ? 

Judge  voN  DER  Heydt.  Pardon? 
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Senator  Btjrdick.  You  placed  your  case  before  the  Judicial  Con- 
ference ? 

■  Judfje  vox  DER  Heydt.  Yes,  it  was  placed  before  the  circuit  con- 
fei-ence  and  was  approA'ed  there  by  the  Circuit  Conference  of  the 
Xintli  Circuit,  but  it  was  disapproved  at  the  level  of  the  Judicial 
Conference  of  the  United  States. 

Senator  Buedick.  Well,  the  staff  has  a  few  questions  now. 

]Mr.  Westphal.  Jud^e.  one  of  the  statistics  that  the  subcommittee 
has  been  lookino;  at.  in  addition  to  case  fi]ino;s,  cases  pendinjs;,  termi- 
nations, and  things  of  that  kind,  is  the  amount  of  bench  time  that 
is  reported  by  judges.  According  to  reports  made  to  the  Adminis- 
trative Office,  the  12  trials  per  judge  held  in  Alaska  last  year  re- 
quired 48  trial  days  per  judge.  In  addition  to  that,  the  reports 
indicate  the  amount  of  time  a  judge  puts  in  for  nontrial  activities, 
such  as  arraignments,  taking  pleas,  sentencing,  and  hearing  motions. 
In  1972  in  your  district  that  type  of  bench  activity  amounted  to  a 
total  of  40  days,  which  averaged  out  to  20  days  per  judge.  So,  by 
■combining  two  figures,  we  find  that  68  days  per  judge  were  spent  on 
the  bench.  Now,  these  are  full  days;  they  are  cumulative  totals  on 
the  basis  of  5  hours  of  bench  time  being  the  equivalent  of  1  day. 
Thus,  out  of  some  220  working  days  in  the  year,  which  makes  allow- 
ance for  holidays  and  30  days  of  vacation,  that  would  still  leave 
slightly  less  than  152  days  of  time  for  a  judge  in  Alaska  to  be  work- 
ing in  chambers,  even  taking  into  account  the  inordinate  amount 
of  time  required  for  travel  from  one  location  to  another  because  of 
transportation  j:)roblems. 

Looking  at  those  statistics,  it  would  seem  apparent  that  there  is 
a  great  deal  of  time  available — or  at  least  there  was,  up  until  1972, 
when  you  spent  most  of  your  time  at  home — to  respond  to  these 
assignments  to  help  out  other  courts. 

Do  you  have  any  comments  on  that  particular  analysis  ? 

Judge  VON  DER  Heydt.  Yes,  sir.  I  think,  in  retrospect,  it  is  a  rare 
day  when  both  Judge  Plummer  and  I  are  not  on  the  bench.  I  do 
not  know  how  they  put  these  statistics  together.  As  I  recall,  the  clerk 
keeps  track  if  you  go  on  the  bench  at  1  o'clock  and  then  leave  at 
1 :27,  and  then  go  back  on  at  2  o'clock,  but,  nonetheless,  it  is  indeed 
a  rare  business  day  when  both  Judge  Plummer  and  I  are  not  at  work 
on  the  bench. 

Secondly,  in  regard  to  the  trials,  I  will  say  this.  Judge  Plummer 
and  I  ]^ursue  settlements  both  in  civil  and  in  criminal  cases.  It  does 
not  embarass  me  in  the  least  to  talk  about  money  with  counsel  and 
the  parties  in  chambers.  We  therefore  settle  a  3  or  4  week-long 
eivil  case,  which  would  go  to  trial  because  the  parties  are  at  logger- 
heads, if  we  didn't  do  that. 

I  realize  that  some  of  my  colleagues  nationwide  do  not  take  part 
in  settlement  negotiations  in  either  criminal  or  civil  cases,  but  that 
is  the  reason  we  have  such  a  large  percentage  of  settlements  in 
Alaska.  If  you  will  notice  the  figures,  there  is  a  small  percentage 
of  trials,  not  just  a  small  number  of  them. 

I  order  counsel  to  appear  for  a  settlement  conference,  and  I  set 
certain  criteria  to  be  fulfilled.  One  of  which  is  that  they  are  to  have 
€omi)lete  and  unlimited  authority  to  settle  when  they  come,  so  they 
do  not  have  to  weasel  around.  If  I  may  say  so,  this  has  been  emi- 
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nently  successful.  I  settle  probably  80  percent  of  the  cases  in  which 
I  hold  settlement  conferences.  I  do  not  take  the  position  that  every 
case,  of  course,  must  be  settled  or  that  every  case  can  be  settled,  but 
with  a  little  help  most  cases  can  be. 

Mr.  Westphal.  Well,  I  had  the  impression  from  reviewing  your 
statistics,  and  from  studjang  your  statement,  that  you  and  Judge 
Plummer  are  working  very  hard  and  very  efficiently,  and  that  you 
do.  There  is  no  doubt  about  that. 

Still,  when  reviewing  the  statistics  that  relate  to  Alaska,  I  com- 
pared them  with  a  number  of  the  districts  that  have  been  recom- 
mended for  additional  judgeships.  Some  of  those  districts  have  fil- 
ings of  450  per  judge  instead  of  the  262  that  you  had  in  your  district; 
they  have  75  trials  per  judge  instead  of  the  12  per  judge  that  you 
have  in  Alaska;  and  their  bench  time  totals  150  days  in  a  year 
instead  of  the  68  days  which  your  statistics  show.  "We,  inevitably, 
have  to  make  this  kind  of  comparison. 

Now,  I  would  like  to  make  one  comment.  Judge,  on  this  theory,  relied 
upon  by  the  Judicial  Conference.  In  the  4  years  between  Quadrennial 
Judgeship  Surveys,  when  an  emergency  arises,  the  Conference  can 
recommend  to  Congress  the  creation  of  additional  judgeships  in  a  dis- 
trict which  has  an  emergency.  While  it  does  take  time  for  Congress 
to  process  that  request  and  for  the  President  to  fill  that  appointment, 
once  the  judgeship  is  authorized,  interim  assignments  can  be  made 
for  judges  to  help  out  from  districts  which  have  a  very  light  case- 
load. There  still  are  some  of  those  in  the  United  States. 

Senator  Ste^^ns.  I  might  say,  Mr.  Chairman  and  Mr.  Westphal, 
I  do  not  know  how  frequent  it  is  that  people  receive  complaints 
about  the  Federal  judges  or  the  Federal  courts  but  in  the  4i/^  years 
I  have  been  here  I  have  never  received  a  complaint  concernmg  the 
Federal  judges  or  the  Federal  courts — I  mean,  as  to  their  conduct 
or  their  activities  or  their  fairness  or  anything  else.  But  I  have 
received  complaints  from  the  bar  about  the  delays  that  are  inherent 
in  the  Federal  judiciary  system,  and  I  think  it  is  primarily  caused 
by  some  of  the  situations  where  the  judges  have  been  called  on  by 
other  districts  and  by  the  chief  jvidge  to  respond.  We  are  most  con- 
cerned that  we  will  not  be  prepared,  within  the  timeframe  that  the 
oil  industry  has  given  us,  for  the  rapid  increase  in  caseload  unless 
another  judge  is  now  authorized.  That  timeframe  is  only  6  months. 
We  will  be  in  full  scale  construction  within  6  months. 

Now,  I  remember,  as  a  U.S.  Attorney,  the  construction  days  of  a 
major  military  installation.  At  that  time,  there  were  about  10,000 
people  emploj'ed  in  constructing  and  reconstructing  our  military  bases, 
and  I  remember  those  boom  daj^s  very  well.  Now,  that  is  just  one- 
third  of  what  is  going  to  come  in  during  the  initial  stage  of  pipe- 
Ime  construction ;  that  is,  the  construction  of  the  first  pipeline  alone. 
Again,  that  is  just  the  first  pipeline.  Once  we  get  the  oil  pipeline  in, 
we  will  have  to  build  the  gas  pipeline.  Once  we  get  both  in,  we 
believe  we  will  be  building  other  pipelines.  We  are  going  into  a 
sustained  expansion  where  we  will  more  than  double  our  population 
in  the  5  years  of  construction. 

When  you  look  at  that,  I  am  not  sure  that  there  is  any  realistic 
possibility  of  coping  with  caseload  increases  until  there  is  an  emer- 
gency resolution  passed  by  this  committee.  We  think  we  ought  to 
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have  the  authority  to  fill  the  judgeship  when  the  real  crunch  hits  us. 
I  do  not  think  that  the  Judicial  Conference  is  looking  at  the  problem 
from  the  point  of  view  of  the  real  boom  period  that  we  are  going 
to  go  into  during  the  construction  of  the  oil  industry. 

Senator  Burdick.  Senator,  I  am  not  being  facetious,  but  I  want  to 
ask  you  a  question. 

Senator  Stevens.  Yes,  sir. 

Senator  Buedick.  When  does  construction  start? 

Senator  Stevens.  "WTien  does  the  what 

Senator  Burdick.  AVlien  does  construction  of  the  pipeline  start? 

Senator  Ste\^ns  Well,  the  Supreme  Court,  last  Friday,  shortened 
the  time  for  the  appeal  by  the  Wilderness  Society.  We  expect  the 
decision  of  the  Supreme  Court  this  year,  and  if  we  are  successful 
in  that  appeal  and  the  Supreme  Court  reverses  the  court  of  appeals, 
we  would  be  in  construction  by  October. 

Senator  Burdick.  There  are  still  quite  a  few  problems,  though? 

Senator  Stevens.  That  is  true,  but,  again,  I  am  offering  the  sug- 
gestion that,  if  there  is  any  way — and  I  do  not  know  whether  there 
is — that  this  judgeship  can  be  created  and  held  in  reserve  by  the 
Congress,  with  authority  to  fill  it  held  in  abeyance  until  this  comes 
to  be  an  actuality,  that  would  be  wise.  I  think  this  is  the  only  place 
in  the  country  where  we  can  actually  predict  that,  upon  the  happen- 
ing of  an  event  which  we  know  is  going  to  happen  sometime — the 
issuing  of  that  right-of-way  permit — we  are  in  for  the  largest  eco- 
nomic expansion  in  the  country.  We  are  dealing  with  a  $3.5  billion 
construction  on  that  first  pipeline  and  a  $7  billion  construction  on  the 
gas  pipeline.  The  associated  drilling  of  oil  and  gas  wells  must  be 
added  to  that,  as  well  as  the  transportation,  the  building  of  roads 
to  the  north  float,  new  construction  of  docks,  and  so  on,  and  the 
addition  of  20  new  supermarkets  that  are  going  to  be  hitting  all  ports. 
Now,  all  of  these  are  going  to  be  related  to  Federal  activities.  They 
are  not  simply  state  activities.  The  corridor  is  reserved  by  Congress 
as  a  Federal  domain.  The  pipeline  will  be  under  the  jurisdiction  of 
the  FPC  and  not  State  jurisdiction.  The  maritime  interest  is  under 
Federal  jurisdiction  and  State  jurisdiction. 

We  have  the  onset  of  Federal,  not  State,  jurisdictional  problems 
here.  Every  single  area  that  is  being  considered  in  the  expansion  will 
be  under  Federal  jurisdiction. 

Senator  Burdick.  Well,  all  of  these  judgeships  depend  upon  the 
markup  of  these  hearings,  but  I  can  assure  you  that  any  State  that 
has  an  emergency  situation  will  have  a  prompt  hearing  as  long  as 
I  am  the  chairman. 

Senator  Stevens.  Yes,  I  know  you  have  been  very  fair,  and  I 
realize  that  that  is  an  opportunity  available  to  us. 

We  would  like  to  be  prepared,  but  if  it  is  not  possible  now,  we  will 
certainly  be  back.  I  can  assure  you  of  that. 

Senator  Burdick.  Well,  thank  you  very  much,  gentlemen,  for 
your  presentation  this  morning. 

Senator  Stevens.  Thank  you,  Mr.  Chairman. 

Senator  Burdick.  We  will  now  receive  Administrative  Office  ex- 
hibits 1  and  2  and  Committee  exhibits  1,  2,  and  3  for  the  District  of 
Alaska,  as  well  as  the  text  of  S.  823  into  this  hearing  record.  And 
we  will  take  a  ten-minute  recess.  [Short  recess.] 
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Committee  Exhibit  3 
Alaska 


Judicial  Service  Given  and  Received  (continued) 


Year 


1968 


1969 


1970 


1971 


1972 


Name 


Hodge o 

Hodge 

Plummer 

Plummer 

Von  der  Heydt. 
Von  der  Heydt. 


Hodge 

Hodge 

Plummer 

Plummer 

Von  der  Heydt, 
Bellonl 


Plummer 

Von  der  Heydt. 

Hodge , 

Hodge 


Plummer 

Plummer 

Von  der  Heydt. 
Boldt 


Von  der  Heydt. 

Pence 

Von  der  Heydt. 


Cal(S) 
Cal(S) 
Wash{W) 
Cal(N) 

Cal(S) 
Wash(E) 
Sxizona 


Given 


Cal(S) 

Wash(W) 
Arizona 
Cal(S) 
Arizona 
Cal(S) 

Cal(N) 
Wash(W) 
Arizona 

Cal(S) 

Cal(S) 


Wash(W) 


Wash(W) 


9th  Cir 


Rec'd 


Oregon 


Hawaii 


Days 


34 
72 

54 
34 
25 
26 

19 

9 

9 

40 

39 

5 

33 

26 

2 

50 

3 
37 
26 
30 

24 
4 
2 


820 


93d  congress 

1st  Session 


S.823 


IN  THE  SENATE  OE  THE  UNITED  STATES 

February  8,1973 

Mr.  Stevens  (for  himself  and  Mr.  Gravel)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

Creating  an  additional  Eederal  district  judgeship  for  the  district 

of  Alaska. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  President  is  authorized,  by  and  with  the  consent  of 

4  the  Senate,  to  appoint  an  additional  district  judge  for  the 

5  district  of  Alaska. 

6  Sec.  2.  The  provisions  of  this  Act  shall  become  effective 

7  on  the  first  day  of  the  month  following  the  date  of  enactment 

8  of  the  Act". 

n 

Senator  Burdick.  Now,  we  will  hear  from  Judge  Hiram  R.  Cancio, 
Chief  Judge  of  Puerto  Rico,  and  Congressman  Benitez  of  Puerto 
Rico. 

Welcome  to  the  committee,  gentlemen,  we  appreciate  3'our  efforts 
to  be  here  today. 
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STATEMENT  OF  HON.  JAIME  BENITEZ,  RESIDENT 
COMMISSIONER  OF  PUERTO  RICO 

^Ir.  Benitez.  My.  Chairman,  my  name  is  Jaimo  Benitcz.  I  am  the 
Resident  Commissioner  from  Puerto  Rico  to  the  United  States.  It  is 
with  a^reat  pleasure  that  I  have  the  privilege  of  presenting  to  this 
committee  one  of  my  former  students,  Judge  Hiram  Cancio,  who  is 
at  present  the  Chief  U.S.  District  Judge  for  the  District  of  Puerto 
Rico. 

Before  assuming  his  present  position.  Judge  Cancio  vv'orked  for  25 
years  in  the  public  service  of  Puerto  Rico,  first  at  the  university  and 
then  as  Secretary  of  Justice  of  Puerto  Rico  from  1959  to  1965.  From 
there  he  passed  on  to  the  position  of  district  judge  and,  after  a  short 
time  to  that  of  chief  U.S.  district  judge. 

I  wish  to  say  that  Judge  Cancio  is  one  of  the  most — well,  I  almost 
said  revered,  but  he  is  not  old  enough  to  permit  that  description.  He 
is  one  of  the  most  beloved  and  respected  servants  that  Puerto  Rico 
and  the  United  State  have  in  public  office. 

It  is  with  great  satisfaction  that  I  have  the  privilege  of  introduc- 
ing him  to  you.  His  position  has  the  full  endorsement,  not  only  of 
myself,  but  more  importantly  of  the  Governor  of  Puerto  Rico. 

Senator  Burdick.  Judge,  before  you  start  your  testimony  let  me 
explain  the  reasons  why  the  subcommittee  has  requested  your  appear- 
ance at  this  hearing. 

In  the  first  place,  we  know  that  out  of  the  94  judicial  districts  in 
the  Federal  court  system,  Puerto  Rico  has  the  fourth  highest  rated 
caseload;  a  caseload  of  494  per  judge  in  1972.  Yet  the  Judicial  Con- 
ference did  not  recommend  an  additional  judgeship  for  the  Common- 
wealth. During  the  hearings  we  have  held  for  the  past  2  months,  we 
have  considered,  in  som.e  detail,  the  operation  of  37  ju.dicial  districts 
for  which  additional  judgeships  have  been  requested.  In  so  doing,  we 
have  found  that  active  judges  from  some  of  these  districts  have  given 
a  large  amount  of  time  to  the  district  of  Puerto  Rico,  even  though 
six  of  the  districts  that  furnished  visiting  time  are  now  asking  for 
new  judgeships. 

Exhibit  3  shows  that  in  the  past  5  years  a  total  of  577  days  of  visit- 
ing judgeship  time  was  received  by  Puerto  Rico.  Most  significantly, 
448  of  those  days  were  furnished  by  active  judges  from  districts 
within  the  continental  United  States.  Therefore,  the  subcommittee  is 
particularly  interested  in  having  you  explain  the  operation  of  your 
court  and  the  circumstances  that  affect  your  caseload,  terminations, 
backlog,  and  so  on. 

STATEMENT  OF  JUDGE  HIRAM  R.  CANCIO,  CHIEF  JUDGE 
OF  PUERTO  RICO  (SAN  JUAN) 

Judge  Caxcio.  Mr.  Chairman,  members  of  the  committee,  I  appear 
because  of  the  letter  I  received  from  the  chairman.  It  is  correct  that 
Puerto  Rico  is  fourth  in  weighted  caseload  among  the  94  districts. 

It  is  also  true  that  we  have  been  receiving  visiting  judges  from 
other  districts,  and  that  no  additional  judges  have  been  recommended 
in  Senate  Bill  597. 

93-123—73 .53 
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I  Avoiild  like  to  clrcrify,  first,  that  anytliing:  I  say  here  today  is  not 
agamst  the  creation  of  judgeships  for  other  districts  but  for  the  crea- 
tion of  another  judgeship  for  the  District  of  Puerto  Rico. 

There  are  some  things  I  would  like  to  clarify  regarding  the  visit- 
ing judges  tliat  we  have  had.  We  have  had  visiting  judges  not  only 
to  help  in  doing  the  work  of  the  fourtli  judge  that  we  badly  need 
right  now,  and  the  work  of  the  third  judge  and  the  second  judge  that 
we  needed  before  that,  but  also— and  mainly— because  the  Puerto 
Piican  court  has  been  plagued  with  many  difficulties  for  the  past  few 
vears. 

For  example,  Congrei^s,  as  far  back  as  ]May  19,  19G1,  decided  tliat 
we  should  have  a  second  judgeship.  On  September  1,  19G5.  exactly 
4  vears  and  4  months  afterwards,  the  second  judge  actually  took  his 
oath.  Tlie  reasons  for  this  are  not  pertinent  to  the  case,  but  that  is 

a  fact. 

And  when  I  was  appointed  to  that  position  in  1965,  at  almost  the 
moment  I  took  the  oath,  Judge  Euiz-Xazario  had  a  heart  attack.  He 
was  in  the  hospital  recovering  for  quite  a  while,  and  I  was  tlie  only 
judge  sitting  for  that  two-judge  court. 

Chief  Judge  Ruiz-Xazario  reported  back  to  work,  in  a  limited  ca- 
pacity at  first,  and.  then,  later  carried  a  full  workload. 

Then,  in  1966.  11  months  after  he  retired,  a  new  judge  was  ap- 
pointed. That  was  Judge  Fernandez  Badillo. 

A  third  judgeship  was  created  in  June  of  1970,  and  the  vacancy 
was  filled,  I  would  say.  about  6  months  later. 

But  in  addition  to  the  fact  that  there  were  these  gaps,  we  had  the 
sad  case  of  Judge  Fernandez  Badillo.  Judge  Fernandez  Badillo  was 
a  judge  for  about  4i^  years.  Shortly  after  he  became  a  judge  he  be- 
came very  ill.  His  blood  pressure  was  high  most  of  the  time,  and  the 
tension  he  was  under  in  court  would  not  allow  him  to  work  full-time. 
He  did  his  best  and  he  tried  hard.  He  almost  killed  himself,  but,  in 
spite  of  that,  he  was  absent  most  of  the  tim.e.  In  the  last  year  before 
he  retired,  if  I  were  to  say  that  he  worked  1  month,  it  would  be  an 
exaggeration.  He  did  his  best,  but  once  he  came  back  to  the  court 
the  tension  was  such  that  he  had  to  leave  the  courtroom  and  go  back 
to  the  hospital,  or  to  his  home. 

Finally,  he  retired,  and  to  cope  with  these  problems  that  had  been 
plaguing  the  Puerto  Rican  courts  we  have  had  to  use  visiting  judges; 
in  fact,  I  do  not  know  whether  my  facts  are  the  same  as  you  have, 
but  I  have  a  list  here  of  the  visiting  judges  with  the  date  of  arrival 
and  the  dates  of  departure.  There  is  a  difference  between  my  statis- 
tics and  yours,  because  I  am  counting  them  from  the  date  of  arrival 
in  Puerto  Rico  to  the  date  of  departure  from  Puerto  Rico,  and  not 
from  tlie  dates  covered  by  the  assignment.  Now,  most  of  these  are 
senior  judges,  not  active  judges.  For  example,  from  1972  on  we  have 
had  only  one  active  judge;  that  was  Ted  Dalton  from  Virginia. 

We  have  had  some  five  other  judges,  and  Judge  John  M.  Davis 
is  sitting  with  us  noAV.  All  of  these  judges  have  worked  very  hard. 
They  have  been  very  lielpful  to  the  court,  but  they  have  not  been 
able  to  help  us  create  artificially  that  fourth  judgeship  that  we  badly 
need. 
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Perhaps,  yon  say :  '"Why  do  you  say  tliat  today?" 

Well,  I  don't  say  it  just  today.  On  February  22,  1972,  I  wrote  a 
letter  to  the  Honorable  Bailey  Aklriclu  then  chief  judge  of  my  cir- 
cuit, the  first  circuit — it  was  not  really  addressed  to  him;  it  was  for 
the  eludicial  Council  of  the  firsl:  circuit — and  it  said  : 

Dear  Judge  Aldkich  :  The  Judicial  Conference  of  the  United  States  directs 
that  every  4  years  a  quadrenninl  svirvey  of  tlie  needs  of  each  circuit  for  addi- 
tional district  judgesliips  be  conducted  by  the  Subcommittee  on  Judicial 
Statistics  of  the  Judicial  Conference  Committee  on  Court  Administration. 

Since  you  must  tile  recommendations  on  or  before  March  15,  1972,  we  hereby 
request  that  you  consider  the  iiossibility  of  recommending  that  tlie  district 
of  Puerto  Rico  could  be  granted  an  additional  district  judge. 

We  hereby  enclcse  the  statistics  for  this  district  in  order  to  prove  the  dire 
need  that  this  district  has  of  an  additional  judge. 

The  statistics  we  now  have  show  that,  as  of  January  31,  1972, 
there  were  1,654  civil  cases  pending  and  177  criminal  cases  pending, 
which  involved  226  defendants,  making  a  grand  total  backlog  of 
1,881  cases.  If  you  consider  this  large  number  of  pending  cases  to- 
gether with  the  cases  which  v\^ere  filed  during  the  year,  which 
amount  to  over  1.200,  during  the  year  1972  this  district  handled 
2,885  cases.  Taking  into  consideration  only  the  backlog,  each  of  the 
three  judges  of  this  court  would  have  610  cases  assigned.  "Wlien  you 
also  consider  the  1.482  cases  filed  during  1972,  each  judge  of  this 
court  had  assigned  to  him  a  tremendous  amount  of  cases.  It  amounts 
to  961.  ]^[y  letter  to  Judge  Aldrich  closely  predicted  that  picture. 

It  goes  on  to  say  : 

I  am  sure  you  will  agree  with  us  that  it  is  impnssiitie  for  a  judge  to  haVe 
to  deal  witli  9(51  cases  in  a  year.  This  probably  is  further  compounded  if 
you  consider  in  90  percent  of  our  cases  tried  an  interpi-eter  is  required  which 
adds  between  33  and  50  percent  additional  time  to  a  trial. 

I  think  I  Avas  a  little  shy  there,  because,  when  you  repeat  the  ques- 
tions to  the  witnesses,  it  takes  twice  the  time  when  the  witness  is 
Spanish-speaking,  and  most  of  our  witnesses  are  Spanish-speaking. 
So,  perhaps  it  is  more  than  50  percent  of  the  actual  trial  work  per- 
formed by  the  judges,  in  time  consumed  during  the  trial,  so  that  a 
trial  that  would  last  in  any  other  district  court  for  2  days,  in  our 
court  would  last  for  3  davs.  I  concluded  with : 

We  believe  that  the  above  quoted  statistics  clearly  show  the  urgent  need  to 
have  a  fourth  judge  assigned  to  our  district.  We  certainly  hope  that  we  will 
deserve  your  recommendation  to  the  Subcommittee  on  Judicial  Statistics  of  the 
Judicial  Conference  Committee  on  Court  Administration. 

And,  then,  on  March  17,  1972,  I  received  a  letter  from  Chief  Judge 
Aldrich.  I  will  read  the  pertinent  paragraph  only,  because  it  is  a 
personal  letter. 

The  Circuit  Council  took  note  of  your  letter  of  February  22.  requesting  an  addi- 
tional judge  in  Puerto  Rico  but,  I  am  sorry  to  have  to  tell  you,  recommended 
against  it. 

He  then  states  that  in  large  part  we  had  operated  essentially  on 
a  two-judge  basis,  "And  operating  on  a  two-judge  basis  is  not  a  rea- 
son for  the  appointment  of  a  fourth  judge." 
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So,  Avhen  he  mentioned  "on  essentially  a  two-judge  basis,"  he  was 
aware  of  the  fact  that  Judge  Fernandez  Badillo  was  not  really  act- 
ing as  a  judge  because  he  was  sick  most  of  the  time.  And  he  said: 

Operating  on  a  two-judge  basis  is  not  a  good  reason  for  the  appointment 
of  a  fourth  judge  in  our  opinion,  nor  do  I  think  it  would  be  in  the  Com- 
mittees. Even  maliing  allowances  for  time  spent  with  interpreters,  a  fourth 
judge  is  not  called  for. 

Now,  tlie  rest  of  the  letter  is  personal. 

I  know,  Avithout  it  being  expressly  said  by  the  members  of  the 
council,  that  is,  by  the  judges  of  the  First  Circuit,  that  the  attitude 
today  is  different.  I  am  not  authorized  to  tell  you  that  that  is  the 
attitude  today,  but  I  am  positively  sure  that  the  attitude  is  different 
today.  I  have  reason  to  believe  that  one  of  the  things  that  they  con- 
sidered early  in  1972  in  not  recommending  a  fourth  judge  was  the 
fact  that  we  were  having  problems  with  our  third  judge,  and  we 
were  acting  with  two  judges,  and  they  wanted  to  know  what  would 
happen  if  we  got  an  active  third  judge.  Fortunately,  a  third  judge 
was  appointed  last  December,  and  now,  for  the  first  time,  I  hope  to 
have  three  active  full-time  judges  in  the  court  of  Puerto  Rico,  which 
we  have  never  had  before. 

The  statistics  all  of  us  use  are  biased,  unintentionally,  but  biased, 
in  the  sense  that  Spanish  actually  requires  much  more  courtroom 
work  for  the  judge.  Those  statistics,  also,  do  not  consider  another 
aspect,  which  I  would  like  to  mention  just  in  passing,  because  it  is 
an  important  one.  In  Puerto  Rico  we  have  an  extra  duty  for  the 
judges,  and  tliat  is  that  we  have  a  great  amount  of  naturalization 
proceedings.  In  1963,  we  had  301  aliens  who  became  citizens.  These 
figures  climbed  for  all  of  the  years  up  until  in  1970  we  had  over 
2,500.  Ill  1971  we  had  3,216,  and  in  1972,  we  had  2,948.  These  take 
two  sessions  every  month,  and  it  takes  one  judge  two  double  sessions. 
So,  every  2  weeks  it  takes  the  whole  morning  for  one  judge  to  deal 
with  these  cases.  I  just  wanted  to  mention  that;  although  this  is  a 
minor  argument,  it  is  not  considered  in  the  statistics. 

The  other  two  judges  and  myself  have  decided  to  try  to  do  our 
best  to  cope  with  this  difficult  situation  which  I  have  been  por- 
traying. 

Right  now,  under  rule  50(b)  of  the  Rules  of  Civil  Procedure,  we 
have  established  a  plan  to  try  to,  if  not  eliminate,  at  least  reduce 
to  a  minimum,  the  backlog  of  criminal  cases.  We  have  decided  to 
assign  each  juclge  every  month  to  try  just  criminal  cases.  I  try  them 
one  month  and  then  the  other  judge  tries  them  the  next  month,  and 
so  on.  Judge  Davies,  the  visiting  judge,  wanted  to  handle  criminal 
cases  only.  He  is  doing  so,  in  addition  to  each  judge  devoting  a  whole 
month  at  one  time  to  such  cases.  We  will  be  doing  that  until  we 
catch  up. 

Regarding  the  new  criminal  cases,  we  are  trying — and  perhaps 
we  are  a  little  more  optimistic  than  we  should  be — but  we  are  in- 
sisting on  trying  the  criminal  cases  within  90  days  after  the  accusa- 
tion is  filed.  I  hope  this  plan  works,  and  even  if  it  does  not  work  to 
perfection,  I  hope  it  will  help  us  in  our  criminal  backlog. 

One  other  thing  which  has  happened  in  the  last  few  months  is 
•that  we  appointed  a  young,  energetic,  and  very  hard-working  magis- 
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tr-ate  wlio  will  handle,  and  is  handling,  many  important  matters  that 
formerly  took  the  time  of  the  judges.  Shortly  after  the  INlagistrates 
Act  was  passed,  we  appointed  one  magistrate  but  did  not  realize 
then  that  he  was  a  sick  man.  Actually,  he  had  to  retire  last  year  due 
to  some  brain  damage — some  physical  brain  damage  he  had,  which 
would  not  allow  him  to  work.  You  would  assign  him  work  and  he 
would  not  say  anything.  He  actually  just  served  as  a  U.S.  Commis- 
sioner most  of  the  time,  that  was  all  he  was  doing,  and  he  retired. 
So,  we  appointed  this  young  man,  and  he  is  helping  us  a  lot  now. 
He  is  taknig  care  of  many  of  the  pretrial  aspects  of  these  cases. 
Actually,  we  have  assigned  him  all  of  the  tasks  that  you  can  assign 
to  a  magistrate  under  the  law,  and  he  doing  a  very,  very  good  job. 

The  same  is  true  of  our  referee.  We  had  a  part-time  referee  for 
many  years,  and  we  needed  a  full-time  referee.  Just  a  year  ago,  a 
full-time  referee  was  appointed,  and  now  we  are  seeing  the  results. 

Even  though  the  full-time  appointment  is  just  for  2  years,  I  am 
sure — y»'^ell,  I  am  not  sure,  but  I  hope — that  the  Conference  will 
allow  us  to  keep  this  full-time  referee  without  any  limitation  on  the 
number  of  years  he  is  supposed  to  be  serving  full-time. 

I  guess  that  this  is  a  summary  of  what  I  have  to  tell  you,  gentle- 
men; even  though  I  did  not  ask  for  a  fourth  judgeship — I  mean  I 
did  not  ask  this  committee,  because  I  did  ask  the  Council — I  think 
that  one  is  badly  needed.  I  should  tell  you  that  I  did  communicate 
with  Cliief  Judge  Coffin,  and  he  knows  that  I  am  coming  here  and 
he  knows  exactly,  more  or  less,  what  I  am  going  to  say.  Even  though 
he  did  not  tell  me  in  so  many  words  that  he  would  recommend  the 
fourth  judge,  and  even  though  I  am  not  a  mindreader,  I  know  he 
would,  and  I  know  the  other  two  members  would.  I,  personally — 
and  the  other  judges  in  Puerto  Rico  join  me — would  recommend  that 
this  committee  create  an  additional  judgeship  for  Puerto  Rico.  Per- 
haps, we  need  two,  but  I  am  not  going  to  bid  for  that  at  this  time. 

Senator  Burdick.  Judge,  at  least  at  this  time,  you  have  a  three- 
judge  court,  haven't  you? 

Judge  Caxcio.  Yes,  sir,  since  last  December. 

Senator  Burdick.  Since  last  December  ? 

Judge  Cancio.  That  is  correct. 

Senator  Burdick.  In  addition  to  that,  you  have  a  full-time  magis- 
trate ? 

Judge  Cancio.  That  is  correct. 

Senator  But^dick.  So,  the  problems  you  have  had  in  the  past,  in 
having  a  judge  incapacitated,  and  so  forth,  have  now  been  solved? 

Judge  Cancio.  Yes,  sir.  I  hope  this  will  take  care  of  the  visiting 
judges  from  other  districts — who  are  all,  of  course,  invited  to  come  to 
Puerto  Rico — but  I  hope  that  that  will  help,  and  we  will  not  need 
them  as  frequently,  if  we  get  this  fourth  judgeship. 

Senator  Burdick.  Well,  I  will  get  to  that  in  a  minute.  In  1966, 
Congress  changed  the  tenure  of  judges  from  a  10-year  term  to  a  life 
term.  Do  you  think  that  will  result  in  better  judges  and  eliminate 
some  of  these  vacancies  and  related  problems? 

Judge  Cancio.  I  do  not  think  that  would  have  a  real  impact  on 
the  selection  of  the  judges.  I  tliink  that  the  prestige  of  the  position 
is  such  that  you  would  find  the  best  qualified  men  in  Puerto  Rico 
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for  that  position,  other  conditions  being  equah  In  fact,  tlie  last  that 
was  to  be  appointed  for  only  8  years  was  a  Puerto  Rican,  and  he  was 
the  first  Puerto  Rican  to  be  appointed.  He  is  Chief  Judge  Ruiz- 
Nazario.  He  wfis  a  man  of  great  prestige  in  the  profession  and  every 
man  recognized  him  as  being  so.  I  was  the  last  to  be  appointed  for  8 
years,  and  a  couple  of  years  after  Judge  Ruiz-Nazario  retired,  I  was 
reappointed  for  life,  and  from  then  on  the  rest  of  them:  Judge 
Fernandez  Bardillo,  Judge  Toledo,  and  Judge  Pesquera  have  all 
been  appointed  for  life. 

Senator  Birdick.  Now,  let's  look  at  the  exhibits.  Lot's  get  down 

to  brass  tacks.  In  1972,  1,068  civil  cases  were  terminated - 

Judge  Caxcio.  Sir,  may  I  interrupt  you?  What  exhibits  are  you 

referring  to?  I  was  given  this  just  now 

Senator  Burdick.  Committee  Exhibit  1. 

Judge  Cancio.  Exhibit  1?  Yes,  but  I  am  not  familiar  with  them. 
I  was  given  this  just  now. 

Senator  Birdick.  Well,  we  find  from  that  exhibit  1  that  1,068 
civil  cases  were  terminated  and.  of  that  number.  1,018  wei'e  settled 
or  dismissed  before  trial,  which  left  50  civil  cases  for  trial.  Do  you 
find  that  on  there? 

Judge  Caxcio.  Well,  I  do  not  know  what  ansAver  to  give  to  this. 

Perhaps,  the  answer  might  be  the  fact  that 

Senator  Burdick.  I  have  not  finished  the  question  yet. 
Judge  Cancio.  I  am  sorry. 

Senator  Btrdick.  Also,  in  that  year  337  criminal  cases  were  ter- 
minated, with  310  by  dismissal  or  by  a  plea,  leaving  only  27  cases  for 
trial.  So,  when  you  add  the  27  criminal  cases  and  the  50  civil  cases, 
this  gives  you  a"  total  of  77  trials  held  in  your  district  last  j^ear. 

How  many  of  those  trials  Avere  held  by  the  judges  who  served  132 
days  in  Puerto  Rico  last  year — the  visiting  judges? 

Judge  Cancio.  I  sincerely  do  not  know  the  answer  to  that  question. 
I  have  some  reports  from  some  of  the  judges  but  not  all  of  them.  I 

bi-ouglit  all  of  the  reports  I  have 

Senator  Burdick.  If  you  v/ant  to  supply  that  later,  that  will  be  all 
right. 

Judge  Cancio.  Excuse  me,  sir? 

Senator  Burdick.  I  said:  If  you  waiit  to  supply  the  answer  to 
that  (luestion  later  on,  that  will  be  fine. 
Judge  Cancio.  I  would  be  glad  to. 

Senator  Burdick.  Twenty-six  trials  pei-  judge  is  much  less  than  the 
national  average  of  47  trials  pei-  judge.  So,  I  would  assume  that  these 
three  acting  and  healthy  judges  could  liandle  this  caseload  witliout 
any  outside  help.  This  averages  out  to  26  trials  per  judge,  which  is 
way  below  the  national  average. 

Judge  Cancio.  I  think  you  are  considering  only  the  actual  trial 
work  in  open  court. 

Senator  Burdick.  That  is  part  of  it,  yes. 

Judge  Cancio.  What  happens  is  when  you  have  visiting  judges, 
they  go  there  and  they  receive  the  cases  after  they  have  been  lianclled 
by  other  judges.  All  pretrial  proceedings  are  performed  before, 
and 
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Senator  Burdick.  But  my  point  is  that,  regardless  of  the  visiting 
judges — let's  forget  about  them  for  a  minute.  All  the  trial  work  you 
had  there  consisted  of  only  26  trials  per  judge  in  your  district. 

Judge  Caxcio.  Including  visiting  judges? 

Senator  Burdick.  Including  everything,  that  is  all  you  had.  How 
can  you  say  you  need  a  fourth  judge? 

Judge  Caxcio.  The  only  tiling  that  occurs  to  me  as  an  answer  is 
that  we  have  been  busy  doing  other  things.  When  you  have  all  of 
these  filings,  you  have  a  lot  of  motions  going  on,  and  you  have  a  lot 
of  work  to  be  performed  there,  even  homework.  I  will  be  very  frank 
with  you;  I  am  not  exaggerating  when  I  tell  you  that  I  work  prac- 
tically every  night  until  10  or  fO:30,  or  even  until  11  or  sometimes 
12,  and  practically  every  holiday  and  every  Saturday,  and  still  I 
see  a  backlog.  The  fact  that  we  do  not  have  a  large  amount  of  court- 
room work  should  not  be  counted  against  the  possibility  of  a  fourth 
judge,  because  what  happens  is  that  we  are  busy  trying  to  cope  with 
all  of  these  cases  that  are  being  filed,  both  civil  and  criminal  cases. 

Senator  Burdick.  Well,  while  that  one  judge  was  ill,  the  two  of 
you  were  handling  that  alone. 

Judge  Caxcio.  Yes,  I  personally  was  handling  it  alone  for  a  while, 
and  I  landed  in  the  hospital. 

Senator  Burdick.  Xow  you  have  three  judges,  though. 

Judge  Caxcio.  Well,  I  was  not  handling  them;  I  was  trying  to 
handle  tliem.  and  I  did  not  handle  them.  And  even  though  I  did  not 
do  the  job.  I  landed  in  the  hospital. 

Senator  Burdick.  Well,  let's  move  ahead  to  another  area  of  con- 
cern. 

Criminal  cases  required  the  sentencing  of  221  defendants  who 
pleaded  guilty  and  about  25  who  were  found  guilty. 

This  is  an  average  of  82  sentences  per  judge  per  year.  I  assume 
the  three  of  you  can  handle  that  work? 

Judge  Caxcio.  I  did  not  hear  j^ou. 

Senator  Burdick,  The  average  number  of  sentencings,  whether  the 
defendants  pleaded  guilty  or  were  found  guilty,  was  82  sentences  per 
judge  last  year.  I  assume  the  three  of  you  can  handle  that  without 
outside  lielp? 

Judge  Caxcio.  I  think  so,  if  you  do  not  consider  the  rest  of  the 
work. 

Senator  Burdick.  x\.nd  you  have  this  full-time  magistrate,  ]Mr. 
Miller,  at  San  Juan. 

Judge  Caxcio.  Not  jNIr.  i^Iiller.  He  is  no  longer  in  mv  district.  He 
is  the  one  who  had  to  retire. 

Sen.ator  Burdick.  "\Mio.  then? 

Judge  Caxcio.  My.  Garcia,  Mr.  John  M.  Garcia. 

Senator  Burdick.  He  handles  the  preliminary  work,  such  as 
criminal  arraignments  and  pretrial  conferences? 

Ju'lge  Caxcio.  Arraignments  in  cases  where  they  plead  not  guilty. 

Senator  Burdick.  Are  pretrial  conferences  and  motions,  and  pris- 
oner petitions,  handled  by  your  magistrates? 

Judge  Cancio.  Not  all  of  the  motions,  but  some  of  the  motions. 

Senator  Bi^rdick.  And  all  of  the  screening  process  on  prisoner 
petitions  and  habeas  corpus;  is  that  correct? 
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Judge  Cancio.  That  is  correct.  He  can  handle  those,  but,  of  course, 
he  cannot  handle  all  of  them. 

Senator  Burdick.  I  understand.  You  have  to  give  the  final  order, 
naturally. 

Judge  Cancio.  Yes,  but  his  time  will  not  be  enough  to  deal  with 
all  of  those  cases. 

Senator  Burdick.  And  his  bail  hearings  average  about  23  per 
month.  So,  can't  he  handle  most  of  this  preliminary  criminal  work? 

Judge  Cancio.  He  is  authorized  to  do  so,  but  you  cannot  assign 
him  all  of  the  cases  that  come  in,  and  many  of  these  cases  cannot  be 
handled  by  a  magistrate  under  the  laws 

Senator  Burdick.  I  am  talking  now  about  the  particular  types  of 
work,  such  as  bail  hearings,  the  screening  of  prisoner  petitions,  and 
so  forth,  which  he  is  authorized  to  do. 

Judge  Cancio.  He  is  taking  care  of  those. 

Senator  Burdick.  And  the  pretrial  conferences? 

Judge  Cancio.  He  is  taking  care  of  some  of  them,  especially  in  the 
cases  which  are  not  at  issue.  In  the  ones  that  are  about  to  be  tried, 
the  judge  handles  the  pretrial  conference. 

Senator  Burdick.  So,  it  would  seem  to  me  that  with  the  help  of 
the  magistrates  and  with  your  three  healthy  judges,  you  do  not  need 
outside  judges  coming  down  there. 

Judge  Cancio.  I  do  not  agree  with  your  statement,  most  respect- 
fully. 

Senator  Burdick.  Well,  let's  go  over  it  again.  We  find  that  your 
trials  are  below  the  national  average. 

Judge  Cancio.  Yes,  but  you  are 

Senator  Burdick.  Pardon? 

Judge  Cancio.  You  are  forgetting  we  are  fourth  in  the  Nation, 
fourth  out  of  94. 

Senator  Burdick.  Yes,  in  filings,  but  97  percent  of  your  filed  cases 
do  not  reach  trial.  You  are,  of  course,  to  be  commended  for  the  fact 
that  97  percent  are  settled. 

Judge  Cancio.  Yes,  sir,  many  are  settled,  but  they  do  take  the  time 
of  the  court. 

Senator  Burdick.  Yes,  of  course  they  do.  But,  judge,  settlement 
conferences  seldom  ever  require  as  much  time  as  trials. 

Judge  Cancio.  Well,  a  trial  may  take  1  day  or  2  days  or  a  month. 

Senator  Burdick.  We  find  that  in  1972,  963  civil  cases  were  settled 
without  any  kind  of  court  action. 

Judge  Cancio.  Was  settled  without  any  kind  of  what  ? 

Senator  Burdick.  Court  action.  Nine  hundred  and  sixty  three  out 
of  1,068  cases  required  no  court  action  at  all  in  1972. 

Judge  Cancio.  To  be  frank,  I  just  do  not  feel  myself  prepared  to 
discuss  these  statistics.  They  were  handed  to  me  riglit  now  in  tliis 
form  which  I  cannot  even  follow.  It  was  given  to  me  a  few  seconds 
before  this  hearing. 

Senator  Burdick.  I  said 

Judge  Cancio.  I  understand  what  you  said,  but  I  cannot  follow 
these  statistics. 

Senator  Burdick.  Judge,  if  you  wish  to  study  that  and  submit 
something  later,  that  will  be  perfectly  fine. 
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Judge  Cancio.  I  would  be  glad  to,  sir.  This  is  the  first  time  I  saw 
these  figures,  in  this  manner. 

Senator  Burdick.  I  have  another  question,  about  the  visiting 
judges. 

We  find  that,  in  the  past  5  years,  you  have  had  577  days  of 
visiting  judge  time.  Now,  my  question  is:  None  of  them  are  Spanish- 
speaking,  are  they  ? 

Judge  Caxcio.  That  is  correct. 

Senator  Burdick.  The  three  acting  judges  are  Spanish-speaking? 

Judge  Cancio.  Yes,  that  is  correct. 

Senator  Burdick.  I  would  think  that  a  non-Spanish-speaking  visit- 
ing judge  would  have  more  difficulty  than  a  Spanish-speaking  judge. 

Judge  Caxcio.  No,  they  have  less  difficulty. 

Senator  Burdick.  Pardon? 

Judge  Caxcio.  They  have  less. 

Senator  Burdick.  Well,  don't  they  have  to  have  an  interpreter? 

Judge  Caxcio.  Yes,  but  thej-  have  less  trouble  because  they  do  not 
speak  Spanish.  It  takes  the  same  time 

Senator  Burdick.  What  are  you  going  to  do  about  witnesses  who 
speak  Spanish? 

Judge  Caxcio.  You  see,  actually,  when  you  are  sitting  at  that 
bench,  you  have  to  follow  both  in  Spanish  and  in  English,  and  when 
I  say  "you,"  I  mean  if  you  are  a  Spanish-speaking  judge,  you  have 
to  hear  a  question  both  in  English  and  in  Spanish,  and  the  answer 
likewise,  and  if  you  are  English-speaking,  you  have  to  do  the  same 
thing.  The  time  is  the  same  for  both. 

Senator  Burdick.  My  point  is :  You,  as  a  Spanish-speaking  judge, 
can  speak  and  understand  both  the  English  and  Spanish  languages. 

Judge  Caxcio.  That  is  correct. 

Senator  Burdick.  But  the  visiting  judges  can  only  understand 
English. 

Judge  Caxcio.  That  is  correct. 

Senator  Burdick.  So,  that  is  why  they  need  more  interpreters 
when  they  come  down. 

Judge  Caxcio.  No.  sir.  The  law  states  that  all  of  the  proceedings 
must  be  in  the  English  language,  and  we  have  interpreters  even  if 
we  can  understand  witnesses.  In  other  words,  when  I  am  sitting — 
and  I  am  Spanish-speaking — I  understand  the  question  in  English 
but  the  witness  does  not;  so,  the  interpreter  translates  it  to  him.  Pie 
answers  back  in  Spanish,  and  then  the  interpreter  answers  it  in  Eng- 
lish, and  I  have  to  hear  all  four  of  these  things. 

Senator  Burdick.  I  know  that,  but  the  northern  judge  can't  do 
that. 

Judge  Caxcio.  He  cannot  understand  them  in  Spanish,  but  he  can 
understand  the  interpreter. 

Senator  Burdick.  That  is  what  I  am  trying  to  say. 

Judge  Caxcio.  You  see,  I  am  very  strongly  opposed  to  having  our 
trials  in  the  English  language  in  Puerto  Eico.  I  think  all  of  them 
should  be  in  Spanish  unless  there  are  good  reasons,  as  a  matter  of 
justice,  to  have  them  in  English. 

Senator  Burdick.  Well,  based  on  the  record,  it  appears  to  me  that 
with  three  active  judges,  and  with  your  magistrate's  help,  I  think, 
you  should  be  able  to  handle  it  for  a  while. 
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Judge  Caxcio.  I  hope  to  convince  yon.  after  I  have  seen  the  fig- 
ures, tliat  you  are  wrong,  and  I  hope  that  the  bill  will  be  amended. 

Senator  Buedick.  Thank  you  for  coming  here  today. 

Judge  Caxcio.  All  of  the  visiting  judges  coming  to  Puerto  Ivico, 
all  of  them  know  that  we  should  ha^•e  an  extra  judge. 

Senator  Bin^moK.  Well,  do  you  care  to  reply  to  the  statistics  that 
I  gave  you  in  writing? 

Judge  Cancio.  I  would  be  very  glad  to. 

Mr.  Benitez.  Mr.  Chaimian,  may  I  make  one  minor  clarification? 

Senator  Buedick.  Yes. 

]Mr.  Benitez.  I  think  that  at  one  point  Judge  Cancio  did  not  make 
quite  clear  why  he  claimed  that  if  you  were  a  Spanish-speaking 
judge  it  was  harder  on  you  than  if  you  were  only  an  English- 
speaking  judge. 

The  answer,  as  I  see  it,  is  tliat  if  you  speak  both  languages,  you 
have  to  act  as  a  supervisor  of  the  translator,  because  often  times  you 
realize  that  the  translating  is  not  adequate,  and  tlien  you  have  to 
step  in.  If  you  do  not  understand  Spanish,  you  would  not  be  bothered 
by  any  translation  problem. 

Senator  Buedick.  That  means  that  a  non-Spanish-speaking  judge, 
then,  can  take  inaccurate  testimony.  Is  that  what  it  means? 

JSIr.  Benitez.  Not  necessarily.  However,  far  too  often  the  non- 
Spanish-speaking  judge  has  to  rely  completely  on  the  interpreter. 

Senator  Buedick.  And  if  that  interpretation  is  not  accurate 

]Mr.  Benitez.  That  is  correct. 

Senator  Bttrdick.  That  is  a  further  reason  wdiy  you  should  not 
rely  on  visiting  judges,  then. 

Judo:e  Cancio.  That  is  a  further  reason  why  we  do  not  need  visit- 
ing  judges,  bu.t  do  need  a  fourth  judge 

Mr.  Benitez.  That  is  why,  in  the  interest  of  justice,  not  of  expe- 
dition, but  of  justice,  you  need  a  judge  who  can  protect  the  right 
of  the  defendant  or  of  the  Spanish-speaking  citizen. 

Senator  Buedick.  All  right.  A  judge  who  can  speak  both  Spanish 
and  English  would  better  be  able  to  protect  the  litigants? 

Mr.  Benitez.  Of  course. 

Judge  Cancio.  That  is  correct.  One  other  thing.  A  proceeding 
takes  longer  with  Spanish-speaking  judges,  ^Ir.  Chairman.  There 
are  usually  some  objections  to  the  translation  rendered  by  the  in- 
terpreter, and  sometimes,  when  thei-e  is  a  visiting  judge,  the  lawj-ers 
just  do  not  make  those  objections.  This  is  a  real  problem. 

Senator  Buedick.  That  point  has  been  made.  Let  me  thank  you 
both,  again,  for  appearing  here  today.  This  record  will  remain  open 
for  inclusion  of  the  supplementary  remarks  which  you  wish  to  sub- 
mit aftei-  your  study  of  the  exhibits,  Judge  Cancio.  I  will  now  enter 
Administrative  Office  exhibits  1  and  2  and  committee  exhibits  1,  2, 
and  3  for  Puerto  Pico  in  the  record.  When  we  recei^•e  your  sup- 
plementary remarks.  Judge,  they  will  be  inserted  in  this  record  at 
a  point  just  preceding  the  exhibits. 

[Whereupon,  at  12 :20  p.m.,  the  subcommittee  adjourned  subject 
to  the  call  of  the  Chair.] 
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[The  supplementary  remarks  above  referred  to  follow  :] 

I'.S.  District  Court  for  the  District  of  Puerto  Rico. 

San  Juan,  Puerto  Rico. 


Memorandum 


Ai)nl  10,  J 073. 


To:  Suhiommittt'e  on  Iinprovenients  in  Judicial  Machinery,  U-S.  Senate. 
From :  Hiram  R.  Cancio,  Cliief  U.S.  District  Judge,  District  of  Puerto  Rico. 
Subject:  S.  597  (Ouinibus  Judgeship  Bill). 

On  February  22,  1972  the  Di.strict  Court  for  Puerto  Rico  asked  its  Judicial 
Council  for  the  creation  of  a  fourth  judgeship  with  the  corresponding  sup- 
I>orting  statistics  and  arguments.  On  March  17  of  the  same  year  Chief  Judge 
Bailey  Aldrich.  speaking  for  the  Circuit  Council,  informed  the  Court  that  they 
had  recommended  against  the  request.  No  further  action  was  taken  l)y  the 
Court.  We  exi)ected  to  renew  our  request  after  the  following  qiuidrennial  survey 
if  its  results  would  so  justify,  as  we  thought  the  1972  survey  did.  Xeverthe- 
le.ss,  on  March  7,  1973  I  was  reiiuested  to  appear  before  the  Subcommittee. 
Conceded'y  taken  out  of  the  context  from  the  rest  of  the  letter  requesting  my 
appearance,  the  most  important  statement  that  it  contain-;  is  that  ""while  no 
aditi"nal  judgeship  was  reconmiended  for  the  Di.strict  of  Puerto  Rico,  it  ap- 
pears that,  .'rtatistically  si>eaking,  Puerto  Rico  has  the  fourth  highest  weighted 
caseload  per  judge  .  .  ."  (The  letter  aLso  speaks  of  our  backlog  of  cases  and 
the  number  of  visiting  judges  we  receive  from  other  courts.) 

This  memorandum  will  try  to  briefly  simimarize  my  statement  before  the 
Committee,  clarify  some  of  its  contents  and  give  a  reply  to  the  two  unanswered 
questions  propounded  in  relation  to  some  figures  contained  in  some  tables 
which  were  handed  to  me  ju.st  before  beginning  my  testimony. 

To  begin  with,  one  word  must  be  said  about  visiting  judges.  They  have 
actually  served  not  to  artiflcally  create  a  fourth  judgeship  in  the  court,  but 
to  substitute  for  the  absence  of  ailing  judges  and  to  work  during  the  long 
terms  in  which  some  judgeships  have  remained  vacant.  Their  work,  as  it  is 
to  be  exi>ected  from  persons  who  come  for  short  periods,  is  limited  to  trying 
cases  which  are  already  at  issue,  after  all  pretrial  proceeding  have  been 
handled  by  the  resident  judges.  Of  course,  if  the  defendant  decides  to  plead 
guilty  or  the  parties  decide  to  settle,  they  participate  in  those  aspects  too. 

Two  questions  remained  unanswered  during  the  hearing  due  to  the  fact 
that  the  exhibits  containing  the  statistics  upon  which  they  were  based  had 
just  been  handed  to  me  at  the  beginning  of  the  hearing.  FIRST,  how  many 
trials  were  conducted  by  visiting  judges  last  year?  The  answer  is  that  they 
tried  20  out  of  the  78  cases  tried  in  the  court.  As  we  have  seen,  their  task  is 
only  to  try  ca.ses  which  are  already  at  issue  and  not  to  handle  any  pretrial 
proceedings.  Siiiiilaiiy,  they  never  try  long  or  protracted  cases.  "When  we 
select  trials  for  them  to  conduct,  we  never  include  cases  which  may  take  more 
than  one,  two,  or  three  days  to  try.  Cases  that  may  require  weeks  or  months 
of  actual  trial  work  are,  for  obvious  reasons,  reseii'ed  for  the  resident  judges 
(and  counted  as  one  trial).  A  look  at  my  calendar  upon  my  return  from 
Washington  serves  to  give  an  idea  of  what  has  just  been  said.  On  Monday, 
April  2,  I  had  a  continuance  of  a  case.  On  Tue.sday  I  began  to  try  a  plane 
crash  case  which,  after  lengthy  discovery  and  pretrial  work,  including  opin- 
ions and  orders  on  coverage,  venue,  severance,  and  many  more  questions,  v.-as 
at  issue  as  to  the  a.spect  of  damages.  (The  trial  work  on  the  aspect  of  liability 
took  me  from  January  17  to  Febniary  10,  both  inclusive,  not  counting  Fridays, 
which  I  always  devote  to  hearings  on  motions,  arraignments,  sentences,  pre- 
trial conferences  and  similar  work.)  The  estimated  days  of  trial  (damages 
only)  for  the  various  groups  of  defendants  in  this  case,  each  of  which  groups 
will  have  a  different  panel  of  jurors,  is  as  follows : 

Group  One — From  April  2  to  April  12. 

Group  Two — From  April  17  to  April  29. 

Group  Three — From  April  30  to  May  10. 

Group  Four — From  May  29  to  June  11. 
This  is  the  time  ideally  allotted  for  this  trial,  which  encounter  cannot  pos- 
sibly con.sider  unexpected  interruptions  for  petitions  for  temporary  restrain- 
ing orders,   maritime   arrests,   habeas   corpus   proceedings,   and   other   matters 
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which  require  the  immediate  attention  of  a  judge.  After  tlie  trials  are 
finally  concluded,  post-trial  motions  for  new  trial,  attorneys  fees,  costs  and 
others,  are  expected  to  further  occupy  our  time  in  these  eases. 

Most  of  my  calendar  for  the  remainder  of  this  year  will  he  taken  up  by 
three  cases :  another  air-disaster  case,  a  maritime  disaster  case,  and  a  con- 
tract case,  which  all  together  will  take  up  79  trial  days. 

Second,  if  97%  of  the  cases  were  disposed  of  by  settlement,  guilty  pleas, 
dismissals  and  other  means  other  than  actual  trial,  why  are  three  judges  not 
enough  to  handle  the  workload  of  the  court?  This  deserves  a  closer  look  and  a 
more  detailed  answer.  Let  us  turn  to  that. 

Something  that  seemed  to  impress  the  Chairman  of  the  Committee  was  that 
even  though  we  settled  in  1972  97%  of  our  cases,  for  which  he  commended 
the  court,  we  had  only  an  average  of  26  trials  per  judge,  way  below  the 
national  average.  He  seemed  to  receive  a  smaller  impression  from  the  fact 
that  we  had  82  sentences  per  judge  per  year.  The  conclusion  seemed  to  he 
that  three  judges  could  readily  handle  this  without  outside  help  and  without 
an  additional  judge.  The  problem  with  such  a  conclusion  is  that  it  considers 
only  a  few  phases  of  the  whole  problem  of  handling  our  caseload,  and  ones 
which  are  not  really  time  consuming.  If  our  work  would  be  limited  to  trial 
work  and  to  sentencing  convicts,  perhaps  one  judge  could  do  our  whole  job 
on  a  part  time  basis.  But  in  a  district  which,  not  taking  into  consideration  the 
additional  time  involved  in  the  translation  of  trials,  motions,  arraignments, 
sentences,  and  other  proceedings,  ranks  fourth  among  the  94  districts  as  far 
as  weighted  caseload  per  judge  is  concerned,  many  other  things  have  to  be 
performed  by  these  judges  prior  to  actual  trial  of  cases  and  sentencing  of 
defendants.  I  do  not  think  it  must  be  stressed  that  what  in  statistics  may 
count  as  one  case  settled  without  court  action  may  have  been  dismissed  after 
the  con-sideration  of  lengthy  memoranda  and  prolonged  study  and  research 
of  tlie  jurisprudence  and  the  law  applicable.  In  many  of  these  cases  the 
Court  most  probably  dealt  with  various  pretrial  motions,  such  as  motions 
for  dismissal,  summary  judgment,  discovery,  change  of  venue,  remand,  and 
so  on.  If,  for  instance,  a  motion  to  dismiss  (or  for  summary  judgment,  or  for 
judgment  on  the  pleadings,  etc.)  is  denied,  the  case  has  not  really  seen  any 
progress  and  still  many  more  time-consuming  pretrial  proceedings  have  to  be 
conducted  before  having  the  case  at  issue,  while  the  Court  is  not  credited  even 
with  one  tally,  not  even  in  the  column  of  cases  settled  "without  any  kind  of 
court  action."  For  example,  in  Page  1151  of  the  transcript  of  the  hearing. 
Senator  Burdick  states  that  "in  1972  .  .  .  963  cases  were  settled  without  any 
kind  of  court  action."  And  he  repeats  at  the  beginning  of  the  last  line  of  the 
same  page:  "963  out  of  1068  cases  required  no  court  action  at  all  .  .  ."  This 
would  leave  only  105  cases  for  the  year  1972  in  which  some  kind  of  court 
action  was  taken  by  the  three  judges,  a  meager  35  civil  cases  per  judge  per 
year.  This,  needless  to  say,  is  far  from  reality.  A  similar  analysis  may  be 
made  in  relation  with  criminal  cases  and  the  re.sult  would  be  the  same.  (Inci- 
dentally, motions  like  the  ones  mentioned  above  cannot  be  ruled  upon  by  a 
U.S.  ^Magistrate  because  they  may  result  in  the  final  disposition  of  the  case. 
And  that  is  not  in  his  province  according  to  the  law.) 

Let  us  take  a  look  at  other  figures  which  are  really  the  ones  that  count 
the  most;  the  actual  filing  of  cases.  For  many  years  the  filing  of  cases  in  this 
court  have  followed  a  steady  upward  trend.  Referring  just  to  the  pa.st  five 
vears,  the  filings  have  been  964  in  1968;  1206  in  1969  j  1917  in  1970;  1226  in 
1971  and  1535  in  1972. 

Regardless  of  how  many  persons  were  sentenced,  how  many  cases  were  act- 
ually tried  in  court,  how  many  visiting  judges  we  had,  and  whatever  other 
factor.s  may  be  taken  into  consideration,  the  trutli  of  the  matter  is  that 
in  fiscal  1972  the  total  filings  per  judge  exceeded  500  cases  and,  as  we  have 
seen,  the  trend  shows  a  consistent  increase.  Five  hundred  and  fifteen  new 
cases  per  judge  per  year,  added  to  the  existing  backlog  with  which  for  the 
reasons  stated,  including  insufiicient  judgeships,  the  court  has  not  been  able 
to  cope,  is  really  a  job  unsurmouutable. 

As  we  have  seen,  the  cases  that  are  filed,  no  matter  how  many,  mu.st  move. 
And  this  movement  of  cases  certainly  takes  the  time  of  the  judges.  It  should 
not  be  surprising  that  only  78  cases  were  actually  tried  by  a  court  of  three 
judges    (26  per  judge  if  vacancies   and   visitiig  judges   are   ignored)    if  we 
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consider  that  each  judge  is  liept  constantly  busy  handling  all  pretrial  proceed- 
ings of  their  respective  loads.  (Since  visiting  judges  do  not  handle  these 
matters,  the  average  of  cases  filed  for  tlie  two  judges  to  handle  in  1972  was 
really  757  and  not  515,  a  figure  arrived  at  dividing  all  filings  between  three 
judgeships  and  not  between  two  actual  judges.) 

To  explain — i>erhaps  dramatize — this  point  with  a  hypothetical  example,  let 
us  imagine  that  in  1972  the  cases  filed  would  have  been  ten  times  more  than 
they  actually  were.  Then,  each  of  the  two  resident  judges  that  we  had  in 
1972  would  have  had  to  handle  7,570  cases  in  that  year.  There  is  no  doubt 
that,  occupied  with  pretrial  matters  in  these  cases,  he  would  not  have  been 
able  to  actually  try  the  26  cases  he  tried  in  1972.  And  if  we  keep  raising  the 
figure  of  filings  indefinitely,  in  this  reductio  ad  ahsurdum  the  pretrial  work 
would  be  such  that  the  number  of  cases  tried  would,  of  necessity  drop  to  zero. 

The  argument  that  Puerto  Rico  does  not  compare  favorably  with  the  na- 
tional median  for  trials  per  judgeships  must  be  taken  in  context.  Of  the  32 
districts  presently  included  in  S.  597  as  districts  for  additional  jtidgeshiijs,  9 
fall  below  the  national  median  of  47  trials  per  judgeship  (See  Appendix 
"A").  I  do  not  even  remotely  suggest  thatthese  districts  not  be  granted 
additional  judgeships,  but  it  would  seem  that  they  should  be  applied  the  same 
yardstick.  It  is,  of  course,  my  position  that  the  trial  per  judgeship  index 
is  not  relevant  to  or  revealing  of  the  needs  of  a  district  of  new  judgeships  to 
handle  an  existing  backlog  of  cases  and  a  projected  increased  ratio  of  filing.s. 

Massachusetts,  the  district  for  which  the  most  additional  judgeships  have 
been  requested  (4),  only  had  37  trials  per  judgeship  during  the  period  in 
question.  This  is  10  cases  below  the  national  median.  But  this  in  no  Avay 
implies  that  Massachusetts  is  not  in  dire  need  of  additional  judges,  since  it 
has  the  highest  weighted  filings  per  judgeship  in  the  nation.  Weighted  filings 
is  a  system  derived  precisely  to  determine  the  complexity  and  judges  time  a 
case  involves,  and  constitutes  a  scientific  means  of  measuring  a  court's  present 
and  future  workload. 

It  is  also  interesting  to  note  that  9  of  the  top  20  weighted  caseload  districts 
are  also  below  the  national  median  of  trials  per  judgeship  (See  Appendix  "B"). 
Indeed,  the  reason  for  this  may  veiy  well  be  the  complexity  of  the  cases  file<l 
in  terms  of  the  work  required  by  a  judge  on  pretrial  m.atters,  which  may,  on 
occasions,  be  more  time  consuming  than  actual  trials  themselves,  since  to 
dispose  of  mo.st  pretrial  motions  sometimes  involves  a  minute  study  of  each 
case's  file,  the  study  of  briefs  and  tracking  down  of  authorities,  and  finally 
the  writing  of  a  memorandum  and  order  or  an  opinion  disposing  of  the  matter, 
while  in  most  trials,  a  judge,  after  all  the  time-consuming  pretrial  work  has  been 
performed,  sits  merely  as  an  attentive  arbitrator,  deciding  on  i-ules  of  eviden- 
tiary admission,  while  the  jury  hears  the  evidence  to  decide  on  the  facts. 
No  further  research  or  opinion  writing  is  needed,  except  in  a  limited  manner, 
to  decide  what  instructions  to  give.  In  truth,  when  a  case  reaches  trial,  prac- 
tically all  of  the  i.ssues  of  law  have  been  disposed  of  by  the  judge,  leaving 
the  disposition  of  the  factual  qtiestions  to  the  jury. 

It  is  our  contention  that  reaching  this  stage  in  a  district  with  an  exag- 
gerated calendar  is  much  more  difiicult  and  time  consuming,  since  the  judges 
are  increasingly  occupied  with  more  pretrial  motions  and  other  matters  than 
districts  with  more  relieved  calendars.  The  fact,  that  9  out  of  20  of  the 
districts  with  the  most  weighted  filings  per  judge  have  an  index  of  trials  per 
judge  less  than  the  national  median,  I  feel,  amply  corroborates  this  thesis. 

Speaking  again  of  settlements  and  the  formidable  number  of  cases  dis- 
posed of  by  that  means  by  this  court,  which  obviously  plea.sed  the  Subcom- 
mittee, may  or  may  not  be  a  good  symptom,  depending  on  how  you  look  at  it. 
Undoubtedly,  the  amount  of  settlements  which  are  dtie  to  the  efforts  of  the 
judges  during  pretrial  procedures  and  to  the  willingness  of  the  parties  to  settle 
before  actual  trial,  under  the  guidance  of  the  judge,  is  certainly  to  be  encour- 
aged. But  the  unknown  number  of  settlements  which  are  due  to  the  parties  or 
their  attorneys  becoming  discouraged  when  they  face  the  reality  that  their 
case  will  not  be  set  for  trial  in  a  reasonably  foreseeable  future,  is  certainly 
something  not  to  be  proud  of.  This  record  may  seem  to  be  an  asset  as  far  as 
the  statistics  but  it  may  be  a  great  liability  as  far  as  justice  is  concerned, 
specially  if  we  consider  that  normally  the  party  who  gives  up  and  settles 
because  of  the  economic  pressure  exerted  over  it  is  the  weakest  party.  We 
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do  not  know  and  the  statistics  cannot  show  how  many  cases  of  needy  r)eople 
have  been  settled  for  amounts  much  lower  than  the  one  they  deserve  just 
because  they  are  not  able  to  wait  until  it  can  be  set  for  trial  due  to  the 
reality  of  an  overburdened  court.  Similar  inequities  must  be  found  in  criminal 
cases  for  the  same  reason. 

Other  types  of  actions  that  are  time  consuming,  that  are  never  handled 
by  visiting  judges,  and  that  apparently  are  counted  among  the  ones  decided 
"without  any  kind  of  court  action,"  are  the  review  entrusted  to  the  Court  of 
the  Social  Security  cases.  Before  deciding  whether  to  affirm,  reverse  or  remand 
to  the  Secretary  of  Health,  Education  and  Welfare  his  decision,  the  Court  must 
review  the  entire  record,  including  the  transcript  of  all  hearings  (frequently 
consisting  of  hundred  of  pages  of  testimony  and  technical  medical  records), 
analyze  argument,  law  and  jurisprudence  and  write  a  formal  opinion.  The 
filings  of  Social  Security  review  cases  in  the  Puerto  Rican  Court  has  averaged 
around  1.30  in  the  past  3  years,  to  be  more  exact,  125  in  1971,  135  in  1972  and 
132  (a  projection)  in  1973.  Again,  the  statistics  referring  to  cases  tried  per 
judge  do  not  show  a  single  tally  for  this  kind  of  work. 

I  am  not  unaware  of  the  reality  that  the  Subcommittee  must  give  great 
weight  to  the  fact  that  my  own  Circuit  Council  did  not  recommend  a  new  judge 
for  this  court.  Interested  as  they  are  in  the  administration  of  justice  in  our 
Circuit,  it  might  seem  inconceivable  that  our  Circuit  judges  considered  our 
request  and  decided  not  to  recommend  the  extra  judge  in  spite  of  figures  which, 
to  me,  so  obviously  explain  the  necessity  for  one.  I  do  not  pretend  to  psycho- 
analyze the  members  of  the  Council,  but  I  am  most  sure  that  what  they 
had  in  the  back  of  their  minds  when  they  denied  our  early  1972  request  was 
the  problem  of  a  court  of  three  judges  in  which  only  two  were  actually  working. 
Creating  a  fourth  judgeship  v/hen  only  two  were  working  might  have  seemed, 
to  say  the  least,  quite  vulnerable.  The  reason  given  at  that  time,  which  is  no 
longer  valid,  suggest  the  conclusion :  "the  large  backlog  that  you  accumulated 
operating  on  an  essentially  two-judge  basis  is  not  a  good  reason  for  appoint- 
ment of  a  fourth  judge,  in  our  opinion,  nor  do  I  think  it  would  be  in  the 
Committee's." 

In  summary,  our  position,  which  we  feel  should  be  the  position  of  the  Sub- 
committee, is  the  following:  The  phrase  "weighted  caseload  per  judge"  is  not 
an  empty  one,  but  one  arrived  at  by  our  best  experts  in  order  to  try  to  measure 
with  the  lf>ss  possible  error  the  work  assigned  to  each  individual  judge.  It  was 
designed  utilizing  scientific  statistical  methods  and  it  must  definitely  have  a 
meaning.  The  goal  of  the  Subcommittee,  then,  should  be  to  try  to  provide  those 
courts  with  the  highest  weighted  caseload  per  judge  with  such  additional  help 
as  the  available  budget  funds  allow.  Specifically,  in  the  Bill  in  question,  S.  597, 
51  new  judgeships  are  proposed  for  32  districts.  Naturally,  these  districts  must 
be,  in  general  terms,  those  with  the  highest  caseload  per  judge.  The  ideal 
should  be  that  since  there  are  32  districts  to  be  provided  with  new  judges,  the 
new  judgeships  should  go  to  the  32  districts  with  highest  caseload  per  judge. 
(I  can  conceive  a  few  possible  exceptions  such  as  the  existence  of  hard 
working  senior  judges  who  are  not  counted  among  the  active  judges,  or  the 
opposite,  "active"  judges  whose  age  or  health  does  not  allow  them  to  yield 
a  high  productivity,  but  are  counted  among  active  judges.)  Puerto  Rico  is 
fourth  and  no  judgeship  is  contemplated  for  this  district  by  the  Bill.  No  matter 
how  we  deal  with  statistics,  to  me  it  is  inconceivable  that  once  the  bill  becomes 
law,  the  net  result  would  be  that  Puerto  Rico  would  stop  being  fourth,  only 
to  become  first,  way  above  the  second,  in  this,  the  most  important  factor  to  be 
considered  in  creating  positions  of  new  judges.  In  fact,  if  instead  of  creating 
judgeships;  for  32  district,  judgeships  were  to  be  created  only  for  four,  Puerto 
Rico  shoidd  of  necessity  be  one  of  those  four.  In  sum,  I  fail  to  see  any  sound 
reason  why  S.  597  should  not  be  amended  to  include  one  new  judgeship  for 
Puerto  Rico. 
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APPENDIX  A.-TRIALS  PER  JUDGESHIP  OF  DISTRICTS  INCLUDED  IN  S.  597 


District 


Trials  per 
judgeship 


Total  trials 


Number  of 
judgeships 


Alabama  (M)... 
Alabama  (N)... 

Alabama  (S) 

Arizona 

California  (N).-. 
California  (E).  .- 
California  (C),.. 
California  (S).-. 

Florida(M) 

Florida  (S) 

Georgia  (N) 

Indiana  (N) 

Indiana  (S) 

Kansas.- 

Louisiana  (E)..- 
Massachusetts.. 

Minnesota 

Missouri  (W) 

New  Jersey 

Mew  Yorl<(rt)-- 
New  Yo^k(E)... 
Oklaho,^1a(N).- 
Oregon 

Tennessee  (E).. 

Texas (N) 

Texas (S) 

Texas (E) 

Texas  (W) 

Virginia  (E) 

Virginia  (W)  ... 
Washington  (W). 
Wisconsin  (W).. 


56 

112 

2 

87 

348 

4 

69 

137 

2 

64 

319 

5 

64 

699 

11 

43 

130 

3 

55 

880 

15 

51 

255 

5 

45 

270 

6 

64 

450 

7 

73 

442 

6 

77 

230 

3 

55 

219 

4 

50 

202 

4 

52 

516 

10 

37 

226 

6 

76 

306 

4 

81 

243 

3 

35 

316 

9 

36 

72 

2 

43 

395 

9 

74 

74 

1 

64 

194 

3 

75 

226 

3 

41 

269 

6 

43 

348 

3 

52 

158 

3 

55 

278 

5 

84 

508 

6 

28 

55 

2 

55 

169 

3 

78 

78 

1 

APPENDIX  B.-TRIALS  PER  JUDGESHIP  OF  20  DISTRICTS  WITH  HIGHEST  WEIGHTED  FILINGS 


Trials  per  judge      District 


Total  trials      Number  of  judges 


137 

55 

78 

125.6 

76 

129 

143 

74.5 

1  27.5 

81 

84 

1  43 

136 

142 

141 

87 

64 

56 

64 

Massachusetts 

Texas,  western  district 

Wisconsin,  western  district-. 

Puerto  Rico 

Minnesota 

Michigan,  western  district... 

Texas,  southern  district 

Arkansas,  eastern  district... 

Virginia,  western  district 

Mississippi,  western  district. 

Virginia,  eastern  district 

California,  eastern  district... 
New  York,  northern  district.. 

Louisiana,  middle  district 

Texas,  northern  district 

Alabama,  northern  district... 
Oklahoma,  western  district.. 

Florida,  southern  district 

Alaba.na,  middle  district 

Oregon 


226 

276 

78 

77 

306 

58 

348 

149 

55 

243 

508 

130 

72 

42 

269 

348 

132 

450 

112 

194 


6 

5 

1 

3 

4 

2 

8 

2 

2 

3 

6 

3 

2 

1 

6 

4 

2% 

7 

2 

3 


1  This  district's  number  of  trials  per  judge  is  below  the  national  average  of  47  trials  per  judge  for  fiscal  year  1972. 
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Committee  Exhibit  3 
Puerto  Rico 


Judicial  Service  Given  and  Received  (continued) 
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Rec'd 
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1968 


Ryan .... 
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Ryan . . , 
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DISTRICT  COURT  JUDGESHIPS 


WEDNESDAY,   MARCH  28,    1973 

U.S.  Senate, 
Subcommittee  ox  Impro\tements  in 

Judicial  ]Machinert  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room 
2228,  Dirksen  State  Office  Building,  Senator  Quentin  N.  Burdick, 
cliairman  of  the  subcommittee,  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  present :  William  P.  Westphal,  chief  counsel :  William  J. 
Weller,  research  director,  and  Miss  Kathryn  ]\I.  Coulter,  chief  clerk. 

Senator  Burdick.  The  subcommittee  will  reconvene.  This  is  our 
14th  day  of  hearings  on  the  Omnibus  Judgeship  Bill. 

Included  in  the  recommendations  of  the  Judicial  Conference,  as 
embodied  in  S.  597,  are  requests  for  11  new  district  judgeships  in 
the  Ninth  Circuit.  Eight  of  these  are  requested  for  the  four  Cali- 
fornia districts.  The  Ninth  Circuit  has  14  judicial  districts,  11  in  the 
continental  United  States,  and  three  outside  the  mainland.  Today, 
we  are  privileged  to  hear  from  the  Honorable  Richard  H.  Chambers, 
tlie  Chief  Judge  of  the  Ninth  Circuit,  Judge  Chambers  has  been  on 
the  circuit  bench  for  19  years,  Prior  to  that  he  was  an  accomplished 
attorney  in  Tucson,  Ariz. 

Judge  Chambers,  the  subcommittee  has  your  prepared  statement. 
It  will  be  entered  into  the  record  at  this  i^oint,  and  you  may  pro- 
ceed in  any  manner  you  wish. 

Prepared  Statement  of  Hon.  Richard  H.  Chambers,  Chief  Judge, 
U.  S.  Court  of  Appeals  for  the  Ninth  Circuit 

Mr.  Chairman,  members  of  the  subcommittee  on  Improvements  of  Juflicial 
Machinery,  the  Judicial  Council  of  the  Ninth  Circuit  has  endorsed  new  judge- 
ships currently  as  follows : 

.5  Circuit  Judges  for  the  Court  of  Appeals  of  the  Ninth  Circuit. 

District  Judges :  1,  Alaska  ;  1,  Arizona ;  1,  Oregon ;  1,  Western  Washington ; 
2.  Eastern  California  ;  3,  Central  California  ;  3,  Northern  California  ;  3,  Southern 
California. 

In  my  view,  we  need  the  new  ones  this  morning  in  Arizona,  Oregon,  Western 
Washington  and  Eastern  California. 

We  need  one  each  this  morning  in  Central  California,  Northern  California 
and  Southern  California.  When  we  need  a  new  judge  we  cannot  pick  up  the 
phone  and  dial  Congress  and  get  him.  Experience  over  the  years  would  indicate 
that  what  we  get  now  will  have  to  last  until  a  1977  or  1978  Omnibus  Bill  is 
passed.  From  19  years  experience  with  the  Ninth  Circuit.  I  can  predict  that 
every  judgeship  requested  will  be  needed  long  before  1977.  The  reasons  are 
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simply  Western  population  growth  and  more  and  more  federal  subject  matter 
litigation.  Of  course,  the  Ninth  Circuit  is  not  to  blame  for  either. 

Almost  without  exception  during  the  last  twenty  years,  the  Judicial  Confer- 
ence of  the  United  States,  and  the  Congress,  has  approved  our  recommendations. 
But  last  year  for  the  first  time  the  Judicial  Conference  turned  more  bearish 
on  needs  and  declined  to  endorse  the  judgeship  for  Alaska,  and  cut  the  four 
California  districts  to  two  new  judgeships  each.  Also,  the  Court  of  Appeals  was 
cut  to  two.  These  are  cuts  that  will  mean  before  1977  we  will  be  having  a 
quagmire  of  delays. 

This  change  of  policy  on  new  judgeships  I  attribute  to  the  fact  that  former 
Chief  Judge  Biggs  of  Delaware  no  longer  sits  in  the  Judicial  Conference  of 
the  United  States  and  has  no  committee  assignment  on  the  committee  of  court 
administration  or  on  the  statistics  subcommittee.  Across  the  various  admin- 
istrations Biggs  supported  new  judgeships  liberally  and  I  know  of  none  that 
he  supported  that  was  found  unnecessary. 

He  was  largely  responsible  for  the  list  that  went  into  the  Omnibus  Bills  of 
1954,  1961,  1906.  and  1970.  Also,  in  1961,  1966  and  1970.  we  had  the  splendid 
support  of  Chief  Judge  Harvey  Johnsen  of  Nebraska  who  was  cliairman  of  the 
conference  statistics  committee  for  about  15  years. 

Although  the  Ninth  Circuit  has  problems,  on  the  whole,  except  for  our  Court 
of  Appeals,  the  circuit  is  in  excellent  condition  as  far  as  backlogs  are  con- 
cerned. 

This  we  can  attribute  to  two  things :  Heretofore,  the  Judicial  Conference  and 
the  Congress  have  followed  our  recommendations  for  20  years  on  our  statement 
of  present  and  prospective  needs  (mentioned  hereinabove)  and  to  our  heavy 
investment  in  travel.  Look  at  our  expense  vouchers.  We  do  about  as  much 
traveling  as  all  the  other  circuits  put  together  and  we  think  it  is  a  wise  expen- 
diture. We  try  never  to  let  a  judge  get  too  comfortalile  at  home. 

In  the  last  20  years  we  have  had  five  major  crises  with  manpower. 

First,  there  was  Los  Angeles.  We  had  a  siege  of  illnesses.  By  bringing  in 
outside  judges  we  were  able  to  patch  the  thing  together  and  keep  the  machine 
going. 

Then  came  Hawaii.  We  had  no  resident  judge  there  for  almost  two  years. 
Again,  outside  judges  pulled  the  freight. 

Next  was  Arizona,  a  very,  very  busy  district.  Authorized  three  in  the  early 
1960's,  at  times  we  had  only  one  judge  on  the  job.  Again,  outside  judges  came 
to  the  rescue  and  made  the  district  look  respectable. 

The  fourth  crisis  came  at  San  Diego  in  the  period  1966  to  1971.  From  1960 
to  1970,  San  Diego  was  authorized  two  judges ;  one  was  ill  much  of  the  time. 
The  district  needed  at  least  five  active  judges  and  the  relief  did  not  come  until 
fhe  1970  Omnibus  Bill  was  pas.sed.  And  then  we  had  to  wait  for  appointments. 
The  way  outside  judges  pitched  in  and  carried  the  load  was  an  inspiring  thing. 

Now  the  biggest  hole  in  the  sack  is  the  Court  of  Appeals  for  tlio  Ninth 
Circuit.  We  have  district  judges  (one  per  case)  sitting  in  over  80  percent  of 
our  cases.  We  have  to  ask  the  district  judges  to  come  in  now  from  districts 
that  from  their  own  standpoint  cannot  afford  to  give.  But  the  show  must  go 
on.  (For  the  committee's  information  a  table  showing  the  iLse  of  district  judges 
on  the  Court  of  Appeals  in  fiscal  1972  is  appended.) 

Hereinabove  "outside  judges"  have  been  mentioned.  Where  do  we  get  them? 
The  answer  has  been  that  over  the  years  they  have  all  out  of  proportion  come 
from  the  Northwest.  In  comparison,  the  loads  of  the  judges  of  Montana,  Idaho 
and  Eastern  Washington  have  been  much  lighter  than  the  districts  in  the 
southern  part  of  the  circuit.  Until  recently  we  could  draw  on  Oregon,  Nevada, 
Hawaii  and  Alaska.  But  in  all  these  four  districts  the  load  has  tightened  to 
tlie  point  where  they  can  give  little  or  nothing.  For  example,  Hnwaii  is  begin- 
ning to  get  some  real  anti-trust  bu.siness  liec.iuse  one  of  the  judges  has  estab- 
lished himself  as  an  exyiert  in  tlie  field.  (Tn  my  judgment  before  1977  Nevada 
will  be  in  serious  nefd  of  additional  help  :  and.  so  will  Alaska.) 

It  is  a  fact  of  life  that  the  Congress  has  been  more  generous  with  smaller 
states  than  with  larger  states  in  creating  judgeships.  This  may  be  due  to  the 
fact  that  Idaho  has  as  many  senators  as  California.  But  whatever  the  reason, 
the  Ninth  Cirr-uit  has  a  good  "back  country"  with  outstanding  judges  that  we 
have  used  to  fill  in  the  breaches. 

Legislation  has  been  yjassed  that  seems  to  contemplate  divi.sion  of  the  Ninth 
Circuit.  I  would  expect  this  will  be  done,  if  anyone  can  find  a  logical  place  to 
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divide  it.  But  it  is  submitted  it  can't  be  done  without  collecting  all  of  the 
busiest  districts  into  one  circuit.  If  that  misfortune  comes,  the  need  for 
every  district  judge  requested  in  California   will  be  crying. 

In  the  questioning  of  chief  judges  of  districts,  we  have  noted  a  number  of 
situations  at  which  the  committee  has  pointed  a  finger.  The  chief  judge  of 
a  circuit  has  little  control  over  retired  judges.  Judges  retire  not  to  take  it 
easy,  but  to  get  more  decent  loads.  By  statute,  they  really  can  go  where  they 
want  to.  One  has  never  gone  in  the  Ninth  Circuit  to  a  place  he  wasn't  needed. 
Anyway,  all  judges  who  took  assignments  (either  active  or  retired)  are  to 
be  praised.  If  there  must  be  censure,  censure  me. 

First,  others  have  been  questioned  about  Arizona  district  judges  leaving 
Arizona  in  July,  August  and  September.  The  last  two  years  we  have  had  five 
district  judges  in  Arizona.  In  my  view  not  over  three  district  judges  can  be 
used  efficiently  in  Arizona  in  July,  and  not  over  two  from  August  1  to  Sep- 
tember 15.  During  those  summer  months,  you  will  find  the  pace  of  the  state 
courts  slows  to  about  50%  of  normal.  So  it  is  on  the  federal  side  of  the  street. 
The  reasons  are  foiuid  in  the  bad  summer  climate  in  late  summer  in  the 
southern  heavily-populated  counties.  Let's  consider  Tucson  for  a  moment. 
We  have  two  judg>-^s  there.  Only  the  larger  courtroom  is  fit  f'-r  summer  work. 
The  jury  rooms  for  both  courtrooms  in  summer  are  awful.  If  we  .spent  a 
hundred  thousand  dollars  more  on  airconditioning  of  these  jury  rooms  and 
the  little  low-ceiling  second  courtroom,  we  would  .still  have  19  other  problems. 

For  example,  almost  all  of  the  supporting  personnel  in  the  marshal's  and 
the  United  States  attorney's  office  is  on  vacation  at  some  time  in  July,  August 
and  September.  The  incidence  of  absence  from  the  state  of  lawyers  during 
these  months  is  high.  Suppose  we  order  the  lawyers  to  stay  home.  Then  we 
have  trouble  witli  witnesses  and  jurors.  Tucson  and  Phoenix  are  full  of  health 
seekers  who  are  ambulatory.  They  have  a  great  resistance  to  doing  the  neces- 
sary travel  ou  the  hot  streets  to  get  to  court.  In  short,  it  is  very,  very  unsat- 
isfiictoy  in  summer. 

Business  after  business  in  the  state  reduces  its  staff  in  late  summer  and  we 
do  the  same  thing,  getting  extra  help  in  from  November  to  May.  Not  in  a 
spirit  of  hostility,  btit  as  a  matter  of  conscience,  I  feel  I  must  continue  the 
practice  of  getting  some  of  the  Arizona  judges  out  of  the  state  in  the  summer 
to  equable  climate  .seats  of  court  where  they  will  be  more  useful. 

Seventy-five  percent,  or  more,  of  our  federal  courts  do  not  have  good  working 
conditions  in  July,  August  and  September.  Of  course,  in  Western  Coastal  cities 
the  summer  climate  is  good  and  the  load  is  heavy.  I  am  willing  to  have  anybody 
compare  the  case  load  carried  by  our  Arizona  federal  judges  per  judge  (while 
at  home)  with  that  at  any  other  hot  spot  from  July  1  to  September  15.  What 
we  get  out  of  them  on  the  coast  is  gravy. 

Some  point  has  been  made  of  the  chief  judge  of  one  of  our  Coastal  districts 
taking  an  assignment  in  Hawaii  for  about  a  month.  An  assignment  had  to  be 
made.  The  judge  assigned  was  in  poor  physical  shape.  He  had  to  take  either 
a  complete  rest  or  do  light  work.  His  doctor  thought  light  work  wotild  do 
him  as  much  good  as  complete  rest  because  the  fellow  does  not  know  how  to 
rest.  Hawaii,  where  someone  had  to  go  to  "mind  the  store,"  seemed  the  place 
to  jiut  him.  I  did  it. 

In  Arizona  in  fiscal  1972,  we  made  one  assignment  that  is  not  self-explanatory 
and  has  been  questioned.  That  judge  had  serious  surgery  in  September.  His 
doctor  did  not  want  him  to  return  to  his  court  until  January.  Because  of  dis- 
qualification of  the  judges  in  Hawaii,  a  judge  was  needed  there  for  a  short 
time.  Then  there  was  an  honest  judicial  errand  in  Guam  that  had  to  be  per- 
formed.  So,  we  sent  the  recuperating  Arizona  district  judge. 

Assignments  out  of  the  Central  District  of  California  (Los  Angeles)  have 
been  questioned  for  fiscal  1972.  New  judgeships  were  authorized  by  the  1970 
Omnibus  Bill.  The  appointments  came  in  faster  at  Los  Angeles  than  at  San 
Francisco.  In  the  year,  there  was  considerable  illness  at  San  Francisco.  Hap- 
pily, one  judge  who  had  an  extended  illness  has  now  recovered.  But  another 
was  dying  of  a  lingering  illness.  There  was  little  illness  at  Los  Angeles.  Los 
Angeles  was  not  rich  in  help  but  it  was  in  better  shape  than  San  Francisco, 
so  we  .sent  Los  Angeles  judges  to  San  Francisco.  Similiarly,  we  sent  Los 
Angeles  judges  to  San  Diego.  No  as.signment  out  of  a  very,  very  busy  district 
has  ever  been  made  without  considering  whether  the  help  was  available  from 
a  lighter  district. 


844 

Also,  one  fact  of  nature  is  present :  A  district  to  get  a  lot  of  help  has  to 
give  a  little. 

It  has  been  questioned  why  some  judges  went  to  Nevada  in  the  fall  of 
1971  from  busy  districts.  The  days  involved  in  the  Nevada  case  were  minimal. 

The  judge  in  Reno  had  a  heart  attack.  We  put  the  first  outsiders  we  could 
find  into  Reno  to  "mind  the  store"  every  Friday. 

If  you  analyze  other  circuits,  none  has  the  "back  country"  we  have.  They 
need  some.  I  foresee  that  we  are  about  to  lose  ours.  Making  assignments  with 

so  little  in  the  cupboard,  where  endless  wheedling  is  involved,  gets  tiresome. 
But  it  is  with  a  matter  of  pride  that  I  apologize  for  no  assignmeut  I  have 
made  in  14  years  as  chief  judge.  I  am  proud  of  collecting  every  drop  of  blood 
that  was  to  be  had. 

I  could  only  wish  that  Congress  would  be  as  generous  with  us  as  it  is  with 
the  Weather  Bureau  or  the  Voice  of  America.  The  last  time  I  checked  it,  we 

were  getting  about  l/20th  of  one  percent  of  the  national  budget.  And,  the 
judiciary  is  one  of  the  three  legs  of  this  government. 

APPENDIX 

SERVICE  OF  U.S.  DISTRICT  JUDGES  IN  THE  9TH  JUDICIAL  CIRCUIT  ON  THE  U.S.  COURT  OF  APPEALS  FOR  THE  9TH 

CIRCUIT,  FISCAL  YEAR  1972 

Number  of 

Month                  District                                                  Judge  days  service 

July(1971)... Alaska _.  von  der  Heydt 2 

Central  California Williams 1 

do_ -.- W.  M.  Byrne,  Sr. 2 

do Ferguson  _._ 1 

South  California Schwartz. 1 

do Wallace.- 1 

Idaho Taylor 3 

August Central  California Ferguson 2 

do W.  M.  Byrne,  Jr 2 

do... Kelleher 1 

do - W.  M.  Byrne,  Sr.. 2 

Southern  California Neilsen... 1 

Arizona Copple 1 

Nevada Thompson 2 

Eastern  Washington Powell.. _ 5 

Western  Washington. __ Lindberg.. _ 1 

do. - Beeks 1 

September.. Central  California Kelleher 1 

do Hill 2 

Southern  California Turrentine... _ 1 

do Thompson 1 

Idaho _. Taylor 1 

Montana _ Jameson _ 4 

do. Smith.. 1 

Oregon Solomon 2 

Western  Washington _.  Boldt - 1 

October Central  California Whelan 1 

do. W.  M.  Byrne,  Sr 3 

do Ferguson. 1 

Southern  California Wallace _ 1 

Arizona. Muecke.. 1 

Montana Battin.. 3 

Nevada... Thompson 1 

Idaho McNichols. 4 

Oregon Goodwin 3 

November Central  California... Ferguson. 2 

do Gray. 1 

do._ Lydick 1 

do - W.  M.  Byrne,  Sr. _ 2 

do Lucas. 2 

do.. Curtis 2 

Eastern  California Crocker 2 

Northern  California Williams 1 

Arizona Craig 1 

Oregon Belloni 2 

Montana Jameson... 1 

Eastern  Washington Powell... 4 

December Central  California Gray 1 

do W.  M.  Byrne,  Sr 2 

Montana... Smith 3 
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SERVICE  OF  U.S.  DISTRICT  JUDGES  IN  THE  9TH  JUDICIAL  CIRCUIT  ON  THE  U.S.  COURT  OF  APPEALS  FOR  THE 

9TH  CIRCUIT,  FISCAL  YEAR  1972— Continued 

Month  District  Judge  Number  of 

days  service 

January  (1972) Central  California Pregerson 2 

do. W.  M.  Byrne.Jr _ 2 

do Ferguson 

do _ Williams. ..- 

do Crary 

do W,  IVl.  Bryne,  Sr 

Eastern  California.. Croci<er 

Southern  California. Nielsen... 

Idaho.. Taybr 

Montana Sattin 

Arizona Copple 

February Central  California Pregerson 

do Ferguson.  _. 

March.. Central  California W.  M.  Byrne,  Sr 

da Lydick 

do Lucas 

do Carr.. 

Northern  California Renfrew 

do Schnacke 

Eastern  California... Crocker.. 

Southern  California... Schwartz.. 

April Central  California Ferguson.. 

do Lydick 

do Whelan 

Eastern  California Crocker 

Northern  California Schnacke 

Western  Washington Lindberg 

Idaho Taylor 

IVIontana Murray 

May Central  California W.  M.  Byrne,  Sr 

do Pregerson 

do Curtis 

do Williams 

do Ferguson... 

Northern  California Renfrew 

do Wollenberg. 

Southern  California Wallace 

Idaho.. Anderson 

do Taylor 

Eastern  Washington Powell 

June Central  California Pregerson 

do W.  M.  Byrne,  Sr 

Southern  California... Ferguson. 

do Nielsen 

Northern  California.. Sweigert 

do Zirpoli 

Arizona Frey 2 

Western  Washington. Sharp 1 

do McGovern 2 

SERVICES  RECEIVED  FROM  U.S.  DISTRICT  COURTS  IN  THE  9TH  JUDICIAL  CIRCUIT  BY  THE  U.S.  COURT  OF  APPEALS 

FOR  THE  9TH  CIRCUIT,  FISCAL  YEAR  1972 

Number  of 
Month  District  days  service 

July  (1971) Alaska 2 

Central  California. 4 

Southern  California 2 

Idaho 3 


Total... 11 


August Arizona 1 

Central  California... 7 

Southern  California 1 

Nevada 2 

Easte  rn  Wash  i  rigto  n.. 5 

Western  Washi ngto n 2 


Total.. 18 
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SERVICES  RECEIVED  FROM  U.S.  DISTRICT  COURTS  IN  THE  9TH  JUDICIAL  CIRCUIT  BY  THE  U.S.  COURT  OF 
APPEALS  FOR  THE  9TH  CIRCUIT,   FISCAL  YEAR  1972— Continued 

Month                                  District  Number  of 

days  service 

September Central  California _ 3 

Southern  California. 2 

Idaho     _ 1 

Montana 5 

Oregon 2 

Western  Washington. 1 


Total. 


Total. 


Total 14 


October Arizona. ..    1 

Central  California 5 

Southern  California 1 

Idaho 4 

Montana 3 

Nevada -^- 1 

Oregon... ". 3 

Total 18 


November Arizona...       1 

Central  California 10 

Eastern  California 2 

Northern  California 1 

rionta  na 1 

Oregon 2 

Eastern  Washington 4 


Total 21 


December Central  California 3 

Montana 3 


January  (1972) Arizona 1 

Central  California... 8 

Eastern  California 2 

Southern  California ..-..l....... 1 

Idaho 1 

Monta  na _  _  _ 3 


Total 16 

February Central  California 


March.. rto. 5 

Eastern  California _ 1 

Northern  California 2 

Southern  California.. 1 


April... __ Central  California 3 

Eas'ern  California 1 

Northern  California 1 

Idaho   1 

Montana _ 5 

Western  Washington ___ 1 

Total 12 


May       .. Central  California 7 

Northern  California. 2 

Southern  California. 1 

Idaho 3 

Eastern  Washington 1 

Total .- 14 


June Arizona 2 

Central  California 3 

Nortliern  California 2 

Southern  California 2 

Western  Washington _ 3 

Total -  12 
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STATEMENT  OF  HON.  EICHARD  H.  CHAMBERS,  CHIEF  JUDGE,  U.S. 
COURT  OF  APPEALS  (TUCSON,  ARIZ.-SAN  FRANCISCO,  CALIF.) 

Jiul<:"e  Chambers.  ^Iv.  Cliairnian,  iii  our  circuit  we  liave  59  active 
district  judgeships.  We  are  Acry  fortunate  that  today  we  do  not 
haA'B  a  single  vacancy.  We  have  been  extremely  fortunate  in  the 
past  4  years  in  our  \acancies  generally  being  not  prolonged.  We  have 
been  extremely  fortunate  throughout  the  circuit  in  not  having  much 
illness.  To  give  you  an  exami)Ie  of  what  I  mean,  my  first  year  as 
chief  judge  in  1959  we  had  right  around  20  percent — a  run  of  bad 
luck — about  20  percent  of  the  judges  with  one  kind  of  infirmity  or 
another.  They  have  been  in  the  past  4  years  abnormally  robust,  and 
we  have  had  a  few  prolonged  vacancies. 

But,  generally,  though,  I  used  to  consider  that  we  would  average 
16  percent  of  our  work  force  being  vacancies  and  it  has  really  been 
an  average  perhaps  of  not  more  than  2  percent  recently. 

Xow,  I  might  say  that  we  have  13  district  judges  who  have  re- 
tired. Two  of  them  are  doing  no  work,  two  of  them  are  doing  very 
light  Avork.  The  other  9  are  really  turning  out  a  substantial  load, 
most  of  them  over  half  of  what  an  active  judge  would  do.  And  we 
could  not,  without  that  bailing  wire  to  tie  our  machine  together, 
we  could  not  operate  without  them. 

Now,  in  our  court  we  have  an  authorized  1-3  judges.  We  have 
been  carrying  a  vacancy  for  around  2  years  on  tliat  court,  just  about 
2  years.  That  is  noAv  about  to  be  filled,  so  we  will  have  13,  and  the 
district  court  will  have  a  vacancy.  A  district  judge,  apparently,  is 
coming  to  us. 

We  on  our  court,  our  judges,  have  endorsed  5  additional  judge- 
ships for  the  court,  and  the  Judicial  Conference  has  only  approved 
2,  and  I  have  got  to  say  that  in  my  opinion,  both  as  to  the  district 
judges  and  to  the  circuit  judges,  the  Conferences  has  essentially,  the 
new  Committee  on  Statistics,  has  underehot,  and  the  Conference  as 
a  whole  backed  them  up.  I  think  I  have  a  pretty  good  feel  of  the 
circuit.  There  is  one  thing  that,  to  my  knowledge,  I  have  never  been 
accused  of,  and  that  was  not  kiiowing  what  goes  on  in  this  circuit.  I 
think  I  haA'e  been  to  all  our  remote  courthouses  except  the  one  in 
Xome  and  one  out  in  eastern  ^Montana,  and  I  am  familiar  with  the 
loads.  We  desperately  need  the  circuit  judges  now,  and  I  say  we  need 
five. 

Now,  on  the  matter  of  district  judges,  we  have  approved  11,  the 
Conference  has.  That  is  considerably  under.  Our  council  has  ap- 
proved more  than  that.  It  has  approved  I  believe.  4  or  more,  3  in 
California  and  Alaska,  and  the  next  time  we  are  in  session,  our  coun- 
cil. I  believe  that  we  must  ask  for  one  for  Nevada. 

Now,  what  is  the  situation  today?  I  now  need  really  two  men  in 
Sacramento,  one  certaiidy,  one  in  Seattle,  and  this  thing  is — when 
you  have  the  California  needs,  and  then  you  have  got  this,  we  as 
judges  did  not  invent  this  organized  crime" business,  but  that  is  pro- 
ducing a  lot  of  business,  prosecutions  in  Nevada  where  we  are  going 
to  have  to  get  in  with  the  recommendations  there. 

Well,  anyway,  the  Conference  recommends  11  for  this  circuit.  I 
think  we  need  15  or  1(5. 
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Now,  having  lived  with  this  thing  for  14  years  as  chief  judge,  I 
miglit  miss  my  guess  on  how  much  the  increase  in  business  would  be 
in  Los  Angeles,  in  San  Francisco,  but  I  would  not  miss  my  guess 
on  the  proposition  that  within  the  next  4  years  there  will  be  more 
than  a  25  percent  increase  in  business  throughout  the  circuit.  And 
if  you  would  just  look  at  our  travel  bill,  you  will  see  that  they  will 
be  sent  to  where  the  business  is.  And  so  I  think  there  will  be  over 
a  25  percent  increase  in  business  within  the  next  4  years,  which  is 
the  earliest  intelligent  date  we  can  hope  for  another  omnibus  bill. 
And  so,  we  need,  being  short  about  5,  we  need  about  a  25  percent  in- 
crease in  our  manpower  for  the  next  4  years. 

Now,  on  two  occasions  here,  1970  in  the  omnibus  bill,  in  my  view, 
our  request  for  California  judges  were  largely  projections,  and  I 
think  that  was  true  of  the  one  that  went  through  in  1966.  The 
Congress  seemed  to  trust  us  on  our  projections,  and  by  the  time  the 
judges  got  there  they  were  overdue.  I  do  not  want  to  just  rehash  my 
statement.  I  know  that  it  will  have  careful  consideration,  and  so 
here  I  am,  available  for  questioning. 

Senator  Buedick.  All  right,  Judge.  You  are  going  to  get  some 
questions. 

First  of  all,  thank  you  for  your  statement,  and  thank  you  for  being 
here  for  this  presentation. 

In  your  prepared  statement  you  made  the  following  statement : 
"If  there  must  be  censure,  censure  me."  Judge  Chambers,  let  me 
assure  you  that  the  subcommittee,  in  scheduling  this  hearing,  is  not 
looking  for  anyone  who  might  be  censurable.  The  whole  point  of 
3^our  appearance  here  today  is  to  give  you  an  opportunity  to  explain 
to  the  subcommittee  the  policy  which  you,  as  chief  judge  of  the 
ninth  circuit,  follow  in  carrying  out  your  authority  to  assign  district 
judges  to  serve  in  another  court. 

At  the  outset,  I  take  it  that  we  could  agree  that  your  authoiity  to 
make  these  assignments  is  set  forth  in  section  292  of  title  28,  which 
provides  that  the  chief  judge  of  a  circuit  may  make  such  assign- 
ments from  one  district  to  another  witliin  the  circuit  when  such 
assignment  is  in  the  public  interest.  I  think  we  can  agree  on  that. 

I  also  assume  that  we  can  agree  that  tliis  language  in  the  statute 
not  only  gives  you  the  authority,  but  also  places  upon  you  the  re- 
sponsibility of  making  such  assignments  whenever  it  is  required  in 
the  public  interest. 

Are  we  in  agreement  so  far  ? 

Judge  Chambers.  Oh,  yes,  yes. 

Senator  Burdick.  Your  prepared  statement  and  your  testimony 
suggest  a  number  of  circumstances  which  fall  within  this  broad 
discretionary  sta]idard  of  "in  the  public  interest."  Let  me  list  some  of 
them. 

First,  if  a  district  judge  disqualifies  himself  in  a  particular  case, 
anothei"  judge  must  take  his  place.  If  all  judges  in  the  district  have 
disqualified  themsehes,  a  judge  must  then  be  assigned  from  outside 
of  the  district.  You  cite  as  an  example  of  this  a  situation  where  a 
judge  in  Hawaii  was  disqualified  and  an  Arizona  judge  was  as- 
signed to  take  his  place.  Disqualification  of  a  judire  frequently  will 
make  the  assignment  of  another  judge  one  within  the  public  interest 
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of  insuring  impaitialit}'^  of  the  judicial  process.  I  think  we  agree  on 
that. 

Ilhiess  or  temporary  disability  of  a  judge  is  another  circumstance 
which  may  justify  the  assignment  of  a  judge  from  one  district  to 
another.  In  this  category  there  are  two  different  basic  situations 
cited  by  way  of  example.  One,  where  a  small  district  with  two  or 
three  judges  experiences  a  protracted  illness  of  one  of  the  judges; 
tlien  outside  help  must  be  brought  in  to  keep  the  calendar  moving. 
You  cite  a  situation  where  one  of  the  two  Nevada  judges  had  a 
heart  attack  in  the  fall  of  1971.  Also,  where  a  large  bench  has  sev- 
eral judges  who  are  temporarily  disabled,  it  is  desirable  to  replace 
the  lost  judge  time  with  outside  help.  You  cite  the  San  Francisco 
situation  where  several  judges  were  ill  at  the  same  time  in  1972. 

Do  you  agree  that  the  effect  of  an  illness  will  vary  depending  upon 
the  size  of  district  and  the  number  of  judges  on  the  particular 
bench  ? 

Judge  Chambers.  Oh,  I  think  it  varies,  yes. 

Senator  Burdick.  In  either  situation  you  must  make  a  judgment 
on  priorities;  that  is,  you  must  decide  whether  the  afflicted  district 
needs  help,  and  if  so,  what  district  can  best  afford  to  furnish  the 
extra  help. 

There  is  a  third  category  of  assignment  due  to  the  illness  of  a 
judge,  which  you  mentioned,  which  we  might  call  a  therapeutic 
assignment,  the  assignment  of  a  judge  to  another  district  where  he 
can  perform  light  work  during  a  period  of  recuperation  after  an 
illness.  You  mentioned  two  such  examples  in  your  statement,  and 
in  each  instance  you  state  that  you  made  the  assignments  only  after 
you  had  the  medical  advice  of  the  particular  judges'  attending  phy- 
sicians. Under  the  circumstances  you  describe  in  these  two  instances, 
no  one  should  question  your  exercise  of  discretion. 

Now,  the  disqualification  situation  and  the  illness  situation  which 
we  have  mentioned  can  be  classified  as  emergency  situations,  and  as 
such  they  are  situations  within  your  power  of  assignment  extended 
to  cover  these  situations. 

Apart  from  these  emergencies,  you  have  situations  where  some 
of  your  1-i  districts  have  greater  caseloads  than  the  other  districts. 
In  your  circuit  you  specifically  mention  INIontana,  Idaho,  and  Alaska 
as  relatively  low  caseloads  districts,  which  are  able  to  supply  judge 
time  to  other  districts.  Are  you  in  agreement  that  the  phrase  "in  the 
public  interest"  requires  the  chief  judge  of  the  circuit  to  attempt  to 
equalize  the  workload  of  all  district  judges  by  assigning  relatively 
underworked  judges  to  help  out  relatively  overworked  judges? 

Judge  Chambers.  Well,  why,  of  course. 

Senator  Burdick.  I  thought  so. 

In  1972,  active  judges  from  these  three  States,  Montana,  Idaho, 
and  Alaska  were  given  16  assignments,  for  a  total  of  123  days,  to 
other  districts  in  the  ninth  circuit.  This  indicates  that  you  regard 
those  three  States  as  "blood  banks"  because  their  caseload  is  less  than 
most  of  the  other  districts  in  your  circuit.  However,  in  contrast  with 
these  three  States,  we  find  that  California  Central,  in  which  we  are 
now  asked  to  create  2  new  judgeships,  gave  118  days  to  other  dis- 
tricts on  21  separate  assignments  during  1972.  Since  Central  Cali- 
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fornia  has  an  ever-increasing  backlog,  why  do  we  regard  that  as 
part  of  the  "blood  bank  ?" 

Judge  CiiAjiBERs.  Mr.  Burdick,  I  would  say  this:  First,  the  ad- 
ministrative office  who  figures  this  is  honest,  of  course,  but  they  can- 
not—they do  not  begin  to  reflect  the  work  that  the  Idaho  and  Mon- 
tana judges  are  doing.  Now,  I  would  say  that  the  JNIontana  and 
Idaho  judges  are  doing  more  than  half  of  their  judicial  work  at  home 
for  other  districts.  That  is,  for  example,  Judge  Smith  of  ]M(mtana 
has  been  tied  up  for,  oh,  3  or  4  years  with  this  one  very  big  item,  this 
suit  of  the  mayor  of  San  Francisco  against  Look  magazine.  It  has 
been  an  exercise  in  futility  so  far,  but  it  is  sure  taking  the  judicial 
time.  IMost  of  his  work  on  that  is  done  at  home,  and  enters  into  no 
statistics. 

Now,  he  also  has  another  great  big  case  which  is  all  of  the  Western 
Asphalt  rigged  bidding  cases  that  must  take  half  of  his  time  at  home. 

Down  in  Idaho  you  have  Judge  McNichols  busy  all  of  the  time, 
not  so  much  of  the  time  on  what  we  call  the  Santa  Barbara  Slick 
cases,  which  he  has  in  Los  Angeles.  I  would  think  that  these  Santa 
Barbara  Slick  cases,  that  the  amoinit  of  that  work  that  he  does  on 
them  at  home  amounts  to  more  than  all  of  the  work  done  by  all  the 
Los  Angeles  district  judges  away  from  home. 

Now,  in  answering  why  do  we  regard  it  as  a  "blood  bank,"  let 
me  say  this:  First,  we  must  look  to  where  they  went,  and,  for  in- 
stance, no  assignment  was  ever  made  without  considering  whether 
it  could  come  from  one  of  the  light  places.  But,  Los  Angeles's  com- 
parative misery  has  not  been  as  bad  as  San  Francisco  and  San 
Diego.  Now,  where  do  they  go?  First,  you  see  that  several  of  them 
went  to  Tucson  when  Judge  Walsh  went  to  the  hospital  and  was 
out  for  3  weeks.  They  went  for  short  times. 

Now,  they  went  to  San  Francisco.  So,  both  of  them  need  lielp,  and 
never  have  they  gone  to  Los  Angeles  without  my  exhausting  other 
possibilities.  But,  the  relative  situation  of  the  past  3  or  4:  years  is 
that  San  Francisco  has  been  far  worse  than  Los  Angeles,  and  they 
were  slow  in  filling  the  vacancies  up  there.  Also,  some  of  the  Los 
Angeles  judges  were  sent  up  there  for  this  purpose.  And  we  felt  that 
Los  Angeles  was  successfully  using  the  indi^•idual  calendar.  I  thought 
that  San  Francisco  was  about  to  convert,  and  they  have  now  con- 
verted, to  the  individual  calendar  from  the  master  calendar.  They 
resolved  to  do  so,  and  were  a  little  slow  in  getting  it  done. 

Well,  anyway,  they  had  sickness  in  San  I'rancisco,  they  had  slow- 
ness in  filling  the  vacancies,  they  had  exhausted  the  places  you 
normally  look.  And  let  me  say  we  have  yet  another  thing  coming  up 
with  reference  to  San  Francisco  that  you  cannot  get  by  looking  at 
any  statistics,  but  2  v,'eeks  ago  a  contract  was  let  for  new  court 
facilities  in  Oakland.  That  is  a  place  put  in  the  statute  in  1966  as  a 
place  of  holding  court,  along  with  San  Jose.  You  get  Oakland 
opened  up,  and  that  business  is  going  to  come  with  a  rush  over  there, 
and  it  will  come  from  across  the  street,  the  State  courthouse. 

Now,  on  the  matter  also  of  Los  Angeles  again,  some  assignments 
to  San  Diego  out  of  Los  Angeles,  were  made  on  my  basis  of,  simply 
on  the  basis  that  the  help  was  not  in  our  blood  bank.  This  situation 
w^as  worse  at  San  Diego  than  Los  Angeles.  So,  I  regard  the  four 
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judges  at  Los  Angeles  as  justifiable  right  now  on  the  basis  that  we 
can  expect  that  one  could  be  used  now,  in  6  months,  and  a  third 
one  in  a  year,  and  a  fourth  one  in  2  years. 

Xow,  here  is  another  thing,  Mr.  Burdick,  in  San  Francisco,  you 
notice  virtually  nothing  is  taken  out  of  there.  Well,  the  statistics 
do  not  reflect  that  San  Francisco  is  now  pressing  the  southern  dis- 
trict of  New  York  to  be  the  antitrust  capital  of  tliis  countrj^,  and  I 
thinlv  that  there  are  three  or  4  times  as  many  antitrust  cases  in  the 
northern  district  as  in  the  central  district  of  Los  Angeles.  So,  in 
coming  here,  part  of  it  was  emergency  withdrawals  from  Los 
Angeles,  part  of  it  was  simply  that  I  regarded  the  condition  of 
other  districts  as  worse. 

Senator  Bltedick.  Well,  as  a  general  proposition,  should  you  be 
assigning  judges  out  of  a  district  that  has  a  backlog? 

Judge  Chambers.  Well,  I  would  not  say  flatly,  no,  because,  there 
is  such  a  principal  in  this  as  to  get  a  lot  you  give  a  little,  and  then 
there  are  areas  of  judgment.  For  instance,  as  a  practicing  lawyer  I 
used  to  be  very  cynical  about  the  judge  in  Phoenix  going  over  to  Los 
xVngeles  and  spending  the  summer,  and  I  would  guess  I  was  a  little 
jealous.  I  felt  "how  easy  can  you  get  it."  But,  then  I  got  inside  the 
tent  and  found  that  he  was  very  busy  at  Los  Angeles,  and  I  found 
that  from  Jul}^  to  mid-September,  one  was  about  all  that  could  be 
officially  used  in  Arizona.  So,  I  would  not  as  a  general  proposition — 
you  might  say  they  should  not  be,  but  I  find  that  I  get  more  done 
by  running  it  the  way  Avis  and  Hertz  do,  getting  them  out  for  the 
summer,  just  like  they  get  their  cars  up  to  Colorado,  and  get  the 
help  in  from  outside,  and  lately  from  outside  the  circuit  mostly,  the 
help  we  have  had  in  the  winter.  And  so,  that  proposition,  for  ex- 
ample, about  a  year  ago,  oh,  in  the  spring  of  1971,  I  remember  the 
judges  advised  me  than  they  thought  they  could  use  one  or  more 
judges  there.  July  to  September  in  Arizona,  and  accordingly  Judge 
Copple,  I  think  the  record  will  show,  has  not  gone  to  the  coast  the 
last  2  years,  because  the  criminal  work  is — there  is  a  little  criminal 
v»-ork  where  people  are  in  jail.  There  is  this  greater  percentage  to 
liandle  but,  anyway,  I  have  a  little  piece  here  submitted  by  the  U.S. 
District  Judge,  William  C.  Frey,  on  summer  in  Tucson  and  Phoenix, 
and  if  I  may  add  this  to  the  record  ? 

Senator  Blrdick.  It  will  be  received  for  the  files. 

Judge  Chambers.  Well,  all  there  is  to  it  is  that  it  is  not  done 
haphazardly,  or  on  any  basis  of  having  pets.  Well,  actually  if  you 
look  and  see  what  the  judges  in  our  light  districts  do  as  compared 
to  some  of  the  other  light  districts  in  the  country,  you  will  see  that 
it  is  marvelous,  their  performance.  And  also,  I  am  very  positive  that 
our  five  judges  in  Arizona,  July  to  September,  in  the  aggregate  ac- 
complish as  much  Arizona  business  in  those  214  months  as  any  other 
five  judges  in  any  district  in  the  country. 

In  addition,  we  get  the  bonus  of  getting  some  good  hard  work 
out  of  their  hides  out  on  the  coast,  and  I  hope  that — of  course,  if 
you  considered  it  an  error  in  my  judgment,  well,  I  guess  you  con- 
sider it  an  error  in  my  judgment.  But,  it  is  all  done  according  to 
principle. 
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Senator  Burdick.  Well,  Judge,  I  would  still  like  to  get  back  to 
the  proposition  of  why  an  overworked  district  that  wants  two  judge- 
ships assigns  its  judges  elsewhere.  Now,  you  said  in  response  to  my 
last  question  that  you  give  some  to  get  some.  That  was  your  quote. 
Well,  when  we  look  at  the  Los  Angeles  area,  which  is  California 
central,  it  gave  168  judge  days  and  received  only  44.  Now,  that  is  not 
much  of  a  bonus.  That  was  in  1972. 

Judge  Chambers.  Sir,  I  think  that  j^ou  are  not — well,  I  recognize 
you  may  come  back  at  me  and  tell  me  that  you  do  your  own  think- 
ing, but  I  am  afraid  that  you  are  not  giving  me  the  benefit  of  my 
premise  that  where  the  load  is  light,  that  help  was  completely  ex- 
hausted and  utterly  insufficient.  So,  it  came  to,  that  come  to  the  four 
California  districts  and  I  say  that  in  central  California,  because  of 
earlier  filling  of  vacancies,  and  no  illness,  they  were  able  to — they 
were  in  better  shape  than  San  Francisco,  Sacramento,  which  is  the 
eastern  district,  or  San  Diego.  That  being  true,  if  we  accept  that  as 
true,  well  then,  I  had  no  other  place  to  go. 

Now,  for  instance,  now  this  thing  can  turn  around.  At  one  time  a 
member  said  well,  you  could  not  certify  the  judges  as  incapable  of 
performing  their  duties,  but  one  time  we  had — ^sir,  you  probably 
remember  the  time  when  we  had  these  electrical  equipment  antitrust 
cases  all  around  the  country.  We  did  not  have  more  than  a  couple  of 
men  at  Los  Angeles  physically  strong  enough  to  try  these  cases.  To- 
day I  would  say  that  15  out  of  16  of  them  are  physically  strong 
enough,  and  we  had  this  Judge  Levin's  illness  at  San  Francisco. 

Also,  here  is  another  factor  at  San  Francisco,  where  much  of  the 
help  went.  They  had  only  one  retired  judge.  At  Los  Angeles  they 
had  three.  Now,  Peirson  Hall,  you  notice,  is  senior  judge  there.  He 
has  these  airplane  crash  cases.  We  rounded  them  all  up  for  him  all 
over  the  circuit  where  there  is  a  disaster,  and  so  you  notice  that  he 
was  out  of  the  district,  in  Nevada  on  that.  Now,  you  notice  that 
Judge  Hall  went  to  Hawaii.  I  do  not  mean  that  he  was  sent  to 
Hawaii  to  get  a  particular  result,  but  he  was  sent  to  Hawaii  because 
he  seemed  to  fit  the  specifications  of  the  man  w^ho  was  needed  there 
at  the  moment. 

Senator  Burdick.  Judge  Hall  was  a  senior  Judge,  though.  We 
are  talking  about  the  active  judges. 

Judge  Cha3ibers.  Well,  yes,  I  do  not  deprecate  the  Los  Angeles 
request  at  all,  or  wish  to  denigrate  it,  and  I  think  it  is  a  projection, 
and  on  past  history  my  predictions  have  been  correct.  But,  unless 
you  are  right  there  in  the  middle  of  it,  you  have  no  idea  how  much 
worse  the  load  has  been  in  San  Diego  and  San  Francisco  until  just 
recently.  And  bear  in  mind  we  have  always  exhausted  the  places 
that  have  a  little  surplus  help.  And  furthermore,  the  type  of  work 
being  done  by  the  judges,  by  the  blood  bank  could  only  be  reflected 
with  the  diary  that  they  kept  of  what  they  do,  not  by  in  court  ap- 
pearances. 

Senator  Buedick.  Well  now,  we  have  found  another  thing  in 
California  central,  and  that  is  that  California  was  able  to  get  124 
judge  days  from  outside  of  the  circuit  in  1972,  and  yet  in  Los 
Angeles  judges  go  to  northern  California. 
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Jiid<2;e  CriAMBEHS.  Sir,  yes,  that  is  riolit.  Now,  maybe  so.  Well,  it 
is  just  my  judiiinent  at  the  time.  Well,  I  did  not  put  them  into  Los 
Auiieles  because  in  my  judgment  they  were  needed  so  much  more 
badly  at  San  Francisco. 

Now,  assumino:  my  premise  is  right,  that  they  were  much  harder 
lU'essed  at  San  Francisco  than  in  I^os  Angeles  at  the  moment,  I 
think  it  was  indicated  rhat  I  put  ths  outsiclers  into  San  Francisco. 

Senator  Burdick.  W  ;11,  the  third  example  we  have  found  from 
the  exhil)its  applies  to  fjouthecn  California.  They  received  115  days 
of  A'isiting  senior  judgii  help  in  lJ'J-2,  and  yet  California  central 
sends  judges  down  to  San  Di  ^go.  The  whole  reason  for  asking  this 
line  of  questions  is  thai  we  spparently  have  a  situation  in  central 
California  where  they  have  ccme  before  the  Congress  and  asked  for 
two  additional  judges,  when  they  are  assigning  judges  north  and 
south.  That  raises  the  question  in  our  minds  of  whether  or  not  they 
need  those  two  additional  judges. 

Judge  Chambers.  Sir,  let  me  go  back  to  that.  There  again  it  was 
a  decision  of  mine  which  might  be  a  right  decision  and  might  not 
be.  But,  it  was  not  done  without  thought.  The  San  Diego  District 
was  created  in  19()G.  Well,  it  was  one  of  those  things  I  could  not  do 
anything  about.  As  of  the  day  it  was  created  it  needed  four  judges, 
but  they  got  two.  I  do  not  mean  it  was  partisan  politics,  I  mean 
I'egional  interests  in  San  Diego  and  the  Plouse  were  able  to  get  the 
district  if  they  would  wait  for  judges.  So.  along  comes  1971  and  the 
1970  bill  has  given  tliem  five  judges,  a  three  increase,  from  two  to 
five,  and  they  were  a  little  slow  in  coming,  and  much  slower  in  arriv- 
ing at  the  appointments  than  in  Los  Angeles.  They  had  cases  piled 
up,  civil  cases  piled  up  for — some  of  them  as  long  as  8  years.  And 
5  years,  there  were  just  about  as  many  5-year-old  cases  as  1-year-old. 
So.  I  sent  out  a  call,  starting  with  Montana  and  Idaho,  that  we  are 
going  down  there  and  clean  up  that  old  civil  backlog.  And  now  I 
tljiniv  it  was  fiscal  1970  or  1971  that  perhaps  the  Montana  and 
Idaho  judges  did  more  of  their  Avork  clown  there,  but  really,  if  we 
had  had  the  same  slowness  in  filing  vacancies  in  Los  Angeles,  if  wc 
had  had  the  illnesses  at  Los  Angeles  instead  of  San  Francisco,  the 
street  would  have  been  running  the  otlier  Avay.  So,  if  j'ou  ai'e  in  a 
trench  and  you  have  more  food  than  the  other  fellow,  you  giA'e  him 
a  little  of  it,  and  I  neA^er  thought  Los  Angeles  was  big  in  need  of 
help  at  the  moment.  But,  sir.  when  you  diA'ide  these  circuits,  you 
are  going  to  see  nothing  Ijut  in  the  soutliei-n  circuit  Avhere  you  are 
di\iding  up  each  other's  povertv. 

Senator  Burdick.  When  Ave  come  to  the  situation  in  your  native 
State  of  Arizona,  Avliere,  for  21/^  to  3  months  each  sunnner,  three  of 
the  fiA'e  judges  are  rotated  out  of  the  district  to  other  districts,  and 
little  if  any  trial  Avork  is  conducted  in  Tucson  or  Phoenix,  Ave  con- 
front two  obAHOus  problems.  One,  the  Arizona  court  is  able  to  oper- 
ate for  only  91^  months  out  of  each  year.  Since  the  advantages  of 
its  Avinter  climate  attracts  A^isiting  time  fi'om  a  number  of  senior 
judges,  both  Avithin  and  Avithout  the  Ninth  Circuit,  in  1972  a  total  of 
273  days  of  visiting  time  Avas  receiA-ed.  This  is  the  equivalent  of  12 
full  working  months  of  judge  time.  If  I  am  correct  in  assuming  that 
this  A'isiting   time   Avas  concentrated   in  the   6-month  period   from 
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November  through  April,  that  means  that  for  6  months  of  every 
year,  you  have  seven  judges  working  in  Arizona,  and  tliere  are  only 
seven  Federal  courtrooms  in  Arizona.  Do  you  not  run  the  risk  of 
having  more  judges  than  courtrooms  during  that  6-month  period? 

Judge  Chambers.  No.  Judge  "Walsh,  for  example,  of  Tucson,  a  man 
who  is  going  to  kill  himself  with  overwork,  and  now  we  have  had 
Judge  Murphy  there.  He  has  been  there  this  winter,  and  lie  has  been 
using  one  decent  courtroom.  "\"\niat  has  Judge  Walsh  been  doing? 
He  has  been  aAvay  in  a  little  hideout  there  in  the  building  working 
on  a  patent  case  and  on  a  antitrust  case.  And  if  he  has  to  have  some- 
thing in  the  courtroom,  why,  while  Judge  Murphy  is  there  he  will 
say  he  will  borrow  the  courtroom  from  8  in  the  morning  to  10,  or 
maybe  7 :30  in  the  morning  until  9  :30.  And  also,  when  we  cannot  do 
it  in  our  building,  he  is  often  able  to  borrow  temporarily  a  State 
courtroom.  And  I  would  assume  that  it  is  a  pretty  good  rule  of 
thumb,  sir,  that  all  except  where  you  are  doing  strictly  police-type 
court-type  work  that  you  have  to  have  2  working  days  in  chambers 
for  1  on  the  bench.  I  think  the  visiting — I  think  the  home  judges  to 
some  extent,  to  a  good  extent,  work  on  submitted  matters  in  Arizona. 

Senator  Burdick.  Judge,  could  we  sus^^end  just  for  3  minutes? 

[Short  recess.] 

Senator  Burdick.  You  may  continue. 

Judge  Chambers.  Mr.  Chairman,  I  was  just  thinking  in  your 
absence.  Several  years  ago  we  had  just  about  the  reverse  of  the  situa- 
tion in  California  where  just  looking  at  the  cold  record  you  could 
not  have  understood,  or  anybody  else  for  that  matter,  why  I  was 
sending  judges  from  San  Francisco  to  Los  Angeles.  But,  it  was  just 
a  different  condition  in  the  stable,  and  more  favorable  in  San  Fran- 
cisco than  Los  Angeles.  Slowness  in  filling  vacancies  in  Los  Angeles, 
and  illness  there.  This  caused  me  a  number  of  years  ago  to  be  send- 
ing the  San  Francisco  judges  down  there.  Now,  in  this  whole  busi- 
ness, jNIr.  Burdick,  we  had  an  outstanding  chief  judge  of  our  circuit 
for  many  years.  Judge  Deanman.  He  was  down  here  and  spent  lots 
of  time  in  "Washington  advocating  that  the  chief  judge  of  the  circuit 
be  given  five  hip-pocket  district  judges  to  send  where  he  needed. 
Now,  as  classroom  theory  it  has  a  lot  of  merit,  and  I  do  not  mean 
Democrats  or  Republicans,  but  I  recognize  that  geographically  and 
in  terms  of  one  region  against  another  it  is  impossible.  But,  still  it 
has  some  merit  and,  in  effect,  if  I  have  had  things  like  that,  by 
having  judges  with  not  heavy  loads  in  our  back  country.  If  j'ou 
would  just  give  us  five  spare  judges  for  me  to  send  where  I  want  to, 
why,  I  would  not  have  to  send  them  places  where  you  do  not  think 
they  should  go. 

Senator  Burdick.  Well,  Judge,  I  think  it  is  perfectly  well  to  as- 
sign these  judges  from  the  back  country  if  they  do  not  have  heavy 
caseloads.  But,  again  I  get  back  to  my  central  question:  '\'\Tiy  are 
judges  assigned  out  of  Arizona  when  that  district  is  allegedly  over- 
worked and  needs  more  judges? 

Judge  Chambers.  Well,  sir,  the  short  answer — I  do  not  mean  to 
be  flip — but,  I  would  say  to  equalize  the  poverty.  And,  for  instance, 
Los  Angeles  judges  went  to  San  Diego  to  get  that  stinking  old 
civil  backlog  out  of  there,  and  it  could  well  have  not  been  done  if 
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vre  did  not  address  ourselves  to  it.  Now,  I  test  the  condition  of  a 
district  by  this:  In  the  first  place,  the  criminal  case,  is  it  going  to 
trial  in  a  reasonable  time.  The  civil  case,  I  test  this  by,  is  every  man 
Avho  wants  to  get  his  case  tried  promptly  able  to  do  so.  Now.  if  he 
is  able  to  do  so.  it  does  not  mean  that  everything  is  well  at  home, 
because  backlogs  can  pile  up.  But,  generally  at  Los  Angeles,  well,  at 
Los  Angeles  a  man  is  able  to  get  his  cases  tried  if  he  wants  his  case 
tried,  civil  case  tried,  within  a  reasonable  time.  The  backlog  is  build- 
ing up  of  the  cases  that  nobody  is  pressing,  and  up  at  San  Francisco 
we  were  putting  in — it  was  necessary  to  go  to  busy  districts  to  get 
people  in  to  try  the  cases  that  needed  to  be  tried.  And  if  you  just 
create  judgeships  on  the  basis  of  what  is  trying  to  be  tried,  why 
pretty  soon  a^ou  are  in  trouble.  But,  anyway,  I  would  like  to  say  this, 
sir,  we  did  have  in  our  back  country  some  illness  in  the  last  2  years 
which  was  uncommon  there.  But,  I  think  we  are  talking,  sir,  that  by 
the  book,  borrowing  one  judge  from  Los  Angeles,  or  one  and  a  half, 
we  had  more  vacancies.  There  were  vacancies  and  illnesses  in  San 
Francisco,  and  the  vrorse  condition  of  antiti-ust  cases,  wdiich  indi- 
cated to  me  that  people  who  wanted  to  try  the  cases  in  San  Francisco 
would  not  get  them  tried  unless  we  were  given  outside  help.  And  I 
am  unaware  that  people  who  wanted  to  try  their  cases  at  Los  Angeles 
could  not  get  them  tried. 

Bvit,  of  coui'se,  we  need  more  judges  to  address  ourselves  to  those 
backlogs.  But,  I  have  done  it  all  as  part  of  trying  to  avoid  a  metro- 
politan backlog,  and  my  judgment  on  the  thing  may  be  wrong.  But, 
not  what  the  Judicial  Conference  has  recommended,  but  without 
what  the  judicial  council  of  the  ninth  circuit  is  recommending  we 
are  going  to  be  in  an  awful  lot  of  trouble  in  the  ninth  circuit  before 
1976.  I  do  not  know.  I  am  trying  to  answer  your  question,  sir. 

Senator  Buedick.  The  staff  has  some  questions  at  this  point. 

Mr.  "Westphal.  Judge  Chambers,  on  this  Arizona  situation  that 
you  were  just  talking  about,  I  still  do  not  uiiderstand  why  you  do 
not  run  into  a  problem  of  having  an  excess  of  judges  in  the  winter- 
time. Now,  in  Phoenix  there  are  three  courtrooms,  is  that  correct? 

Judge  Chambers.  No,  there  are  four  courtrooms. 

Mr.  Westphal.  There  are  four  courtrooms  and  three  resident 
judges,  and  in  Tucson  there  are  two  courtrooms  and  two  resident 
judges,  is  that  correct? 

Judge  Chambers.  "Well,  yes. 

Mr.  Westphal.  All  right.  Noav  then,  at  Globe  there  is  not  much 
more  than  a  month's  work  in  a  year. 

Judge  Chambers.  Globe? 

Mr.  Westphal.  The  filings  there  average  42  cases  per  year. 

Judge  Chambers.  Well,  they  are  not — I  could  not  make  an  affidavit 
that  court  had  really  not  been  held  there  in  10  years,  but  cases  have 
carried  Globe  numbers  when  they  were  heard  in  Tucson. 

Mr.  Westphal.  The  filings  in  Prescott  average  about  120  a  year, 
and  if  90  percent  of  those  settle,  like  90  percent  of  all  cases  settle, 
that  leaves  only  about  2  cases  for  trial  at  Prescott,  so  that  there  is 
not  more  than  a  month  or  tAvo  of  trial  work  at  Prescott  in  a  year. 

Now,  Judge  Craig  has  told  us  that  he  goes  to  Prescott  every  May 
to  hold  that  term  of  court,  to  try  those  cases  there.  The  situation  that 
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Avo  liave  tlion,  is  that  if  j'oii  got  several  senior  judges  serving  in 
Phoenix  or  Tucson  in  the  wintertime,  you  do  not  really  have  enough 
courtroom  space  to  keep  seven  judges  bus}';  if  there  are  four  court- 
room? at  l^lioenix,  you  only  have  six  courtrooms  in  Avhich  to  keep 
seven  judges  busy  on  trial  work. 

Judge  Chambers.  Well,  I  am  sorry  I  did  not  fully  explain.  Now, 
at  Tucson  you  have  two  courtrooms.  One  is  a  nice  large  one,  some- 
thing like  tliis  room,  and  then  it  has  wliat  I  call  a  jack  leg  courtroom 
for  Judge  Frev.  Xow.  tliat  little  courtroom  can  be  used  very  nicely 
September  through  ]May  for  nonjury  work,  and  there  is  some  jury 
woi'k  in  thei'e  in  those  months,  although  it  is  not  very  satisfactory. 

]Mr.  Westpiial.  This  is  Judge  Frey's  courtroom  ? 

Judge  Chambers.  Yes. 

IMr.  Westphal.  All  right. 

Judge  Chambers.  But,  as  I  say  in  the  statement.  Judge  Walsh's 
jury  room,  as  well  as  Judge  Frey's  jury  room,  is  just  an  abominable 
place. 

Mr.  Westphal.  Is  iiot  Judge  Walsh's  large  courtroom  aircondi- 
tioned  ? 

Judge  Chambers.  The  jury  room,  very  badly  if  it  is. 

]Mr.  Westphal.  I  would  like  to  ask  another  question  about  the 
winter  months,  when  you  do  not  have  extreme  temperatures.  You 
have  two  courtrooms  in  Tucson,  Judge  Frey's  and  Judge  Walsh's. 
Xow,  if  a  visiting  senior  judge  comes  in  and  is  assigned  to  Tucson, 
it  means  that,  in  order  to  keep  the  visiting  judge  on  the  bench,  either 
Judge  Walsh  or  Judge  Frcy  has  to  retire  into — I  think  you  referred 
to  it  as — a  hideaway  and  concern  himself  with  chamber  work  of 
various  tj^pes? 

Judge  Chambers.  I  would  think  that  there,  sir,  that  there  is  never 
a  time  that  any  one  of  those  five  Arizona  judges  does  not  have  3  to 
4  months'  work  piled  up  of  chambers  type  work  that  he  is  behind  on. 

Mv.  YVestpilvl.  Why  can't  they  do  that  3  or  4  months'  backlog  of 
chamber  work  in  the  summertime  instead  of  leaving  the  State  of 
Arizona  ? 

Judge  Chambers.  Well.  I  just  feel  that  I  am  not  ashamed  of  this, 
but  you  could  not  get  Judge  Tom  iMurpln^,  who  Avas  one  of  the  great- 
est judges  in  this  country,  into  San  Francisco  in  the  Avintcrtime.  He 
does  not  have  to  go  anyplace.  He  is  a  retired  judge. 

ISIr.  Westphal.  I  api^reciate  that.  Certainly  the  committee  recog- 
nizes that  Avitjiout  the  help  of  senior  judges  this  country  Avoukl  be 
in  a  sad  fix  today.  We  think  it  is  splendid  that  they  are  Avilling  to, 
in  effect,  A'olunteer  to  serve  and  help  out  hard-pressed  courts.  But, 
Ave  also  feel  that  the  actiA-e  judges  in  the  district  must  themselves  be 
making  maximum  use  of  their  potential  bench  time  in  order  to  keep 
a  calendar  moving,  and  get  cases  terminated.  Without  keeping  that 
kind  of  pressure  on  you  just  do  not  keep  your  calendar  moving.  You 
do  not  get  a  HO  percent  settlement  figure  unless  counsel  knoAv  that 
a  case  is  going  to  have  to  be  tried  at  a  particular  time  Avhen  the 
court  Avants  it  tried.  In  Arizona  you  have  a  situation  Avliere,  as  I 
understand  it.  the  trial  work  is  being  accomplished  in  a  pei-iod  of 
time  that  begins  someAA'here  about  the  middle  of  September  and 
runs  through  the  end  of  May,  possibly  into  June. 
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Judije  Chambers.  Xo;  no. 

Mr.  Westpiial.  It  seems  to  me  that  instead  of  taking  time  away 
fiom  trial  work  in  Phoenix  and  going  to  I'rescott  to  try  cases  in 
May,  your  judges  could  just  as  well  schedule  that  Prescott  term  of 
court  in  July,  when  the  average  high  temperature  is  only  87  degrees 
in  Prescott.  If  you  try  the  I^rescott  cases  in  July  you  can  use  the 
judge  time  in  May  to  hold  trials  in  Phoenix.  Now,  wouldn't  that 
put  more  pressure  on  the  Phoenix  trial  calender  than  the  way  you 
are  doing  it  now? 

Judge  Chambers.  Well  now,  in  the  first  place,  Judge  Craig  and 
his  two  judges,  and  Judge  "Walsh  and  Judge  Frey  are  all  good 
friends,  but  wliat  each  thinks  is  that  their  end  of  the  load  is  much 
heavier  than  the  others,  and  you  have  heard  Judge  Craig,  who  is  a 
perfectly  honorable  man.  Judge  Frey  carries  a  fourth  of  the  civil 
load  at  Phoenix,  and  bear  in  mind  tliat  the  criminal — about  60  per- 
cent of  the  criminal  business  is  in  Tucson.  So,  at  Tucson  the  one 
courtroom  is  all  we  can  run  in  our  hot  months  there. 

]Mr.  Westphal.  How  many  courtrooms  can  you  run  at  Plioenix 
in  the  hot  weather?  Can  you  run  all  four  of  them?  Are  all  four  of 
them  air-conditioned  ? 

Judge  Chambers.  Well,  that  building,  of  course,  was  built  30 
years  after,  and  three  of  those  courtrooms  are  deluxe,  and  one  of 
tliem  not  so  deluxe.  But,  now,  as  I  mention  in  my  statement,  we  had 
a  time  in  Phoenix  where  vre  had  nobody  on  the  bench  there,  and  we 
poured  people  in  from  other  places,  and  we  improvised  the  sorts  of 
things  that  you  cannot  do  permanently,  but,  for  instance,  Judge 
Harris,  lie  ran  his  court  from  8  until  1  and  then  another  judge  v^-ould 
come  on  from  1  to  6,  and  they  calendared  around  each  other.  And 
no  one  wastes  time  under  this  sj'stem. 

Now,  I  practiced  there  in  that  hot  climate  for  many  years  as  a 
practicing  lawj'er  all  of  the  time,  and  at  first  I  did  not  make  enough 
money  to  get  out  of  town  on  vacation,  and  finally  when  I  did  begin 
to  be  able  to  take  a  short  one,  everything  fell  to  pot  while  I  was 
gone.  And  I  did  not  leave  either,  but  my  judgment  is  that,  looking 
back  over  19  years  of  practice,  I  do  not  lepresent  that  I  had  the 
most  lucrative  practice  in  the  State,  but  a  trial  lawyer,  day  in  and 
day  out,  I  can  only  recall  two  trials  in  19  years  that  were  tried  in 
the  State  courts  in  July  or  August  that  I  participated  in. 

Senator  Burdick.  Well,  Judge,  there  is  one  cp.iestion  I  would  like 
answered  now.  Is  it  just  a  custom  in  Arizona  that  a  great  amount 
of  your  work  comes  to  a  halt  in  the  hot  summer  months?  There  are 
other  parts  of  the  country  that  are  very  hot,  and  there  are  still  other 
parts  of  the  country  that  are  cold.  I  come  from  an  area  where  the 
temperature  gets  very  cold.  It  seems  to  me  in  this  modern  day  and 
age,  with  air-conditioned  homes,  and  air-conditioned  cars,  air-condi- 
tioned courtrooms,  and  air-conditioned  offices,  that  maybe  we  could 
get  some  work  done  in  the  summer  months  in  Arizona.  We  have 
heard  from  the  district  judges  that  the  bar  is  at  fault,  but  maybe 
there  could  be  a  different  attitude  today. 

Judge  Chambers.  Well,  now.  Judge  Frey  in  his  letter  makes  a  very 
good  point  about  in  this  civil  business,  and  I  mentioned  in.  my  state- 
ment that  if  you  are  having  all  sorts  of  trouble  vrith  your  witnesses 
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and  your  jurors.  Now,  because  of  the  high  incidence  of  health  prob- 
lems among  the  populace  at  Tucson — ^I  was  invited  there  2  weeks 
ago  to  a  buffet  luncheon  one  Sunday,  and  knowing  that  this  was  an 
issue  that  was  being  debated,  wliy  I  looked  around  and  every  one  of 
those,  every  couple  there,  one  or  the  other  had  a  health  problem  that 
would  restrict  their  movement  in  and  around  town  in  hot  weather. 
And  that  is  true.  They  get  out  of  there.  But,  sir,  they  are  certainly 
working,  and  so  it  is  a  question  of  whether  I  am  spending  the  money 
right  or  not. 

Mr.  Westphal.  Judge ;  excuse  me.  It  is  not  so  much  a  question  of 
spending  money,  and  it  is  not  a  question  of  implj-ing  that  the 
Arizona  judges  are  not  working.  Surely  you  see  to  it  that  they  do 
work  in  the  summer,  because  you  assign  them  to  San  Francisco  and 
San  Diego,  and  you  use  one  of  them  to  give  the  judge  at  Guam  some 
relief  when  he  has  to  have  a  vacation.  We  do  not  question  that  they 
are  working.  The  point  is  this :  whatever  cases  are  being  terminated 
in  Arizona  are  being  terminated  in  a  period  of  914  months.  They  are 
being  terminated  by  the  work  of  the  five  Arizona  judges,  plus  a  lot 
of  visiting  judges,  and  yet  Arizona  is  asking  for  an  extra  judge,  an 
additional  judge,  now  because  they  are  not  able  to  do  any  work  at 
home  in  a  2I/2  month  period  when  the  temperature  is  hot. 

I  appreciate  that  the  temperatures  in  Phoenix,  because  the  city  is 
at  a  low  elevation  and  surrounded  by  liills,  get  pretty  hot.  The  hu- 
midity, however,  is  quite  low.  The  General  Electric  plants  keeps 
"working  in  the  summer.  The  Motorola  plant  keeps  working  in  the 
summer. 

Now,  I  noticed  in  the  reports  that  in  1972  Arizona  had  178  non- 
jury cases,  and  I  appreciate  the  fact  that  as  you  run  a  calendar  you 
have  to  use  the  nonjury  case  as  a  fill-in  when  you  do  not  have  a 
jury  case  ready  to  go  to  trial.  But,  it  seems  to  me  that,  in  order  to 
reduce  some  of  this  inconvenience  to  jurors  in  this  21^  month  period, 
some  of  these  nonjury  cases  can  be  scheduled  for  trial  in  the  last 
half  of  June  or  the  first  half  of  July.  If  you  extend  that  court  term 
a  little  bit  longer,  you  can  clean  up  a  lot  of  these  nonjury  cases,  so 
that  in  the  months  when  jou  do  not  have  excessively  hot  weather, 
from  the  end  of  September  throught  ^lay,  tlie  judges,  both  the  active 
ones  and  the  senior  ones,  can  concentrate  on  the  trial  of  jury  cases. 
In  other  words,  I  think  we  can  get  some  Arizona  work  done  by 
Arizona  judges  during  some  of  this  2i  o  month  period. 

Judge  Chambers.  Mr.  Westphal,  the  Supreme  Court  closes  down 
for  virtually  3  months  here. 

j\Ir.  Westphal.  The  Supreme  Court  of  the  United  States? 

Judge  Chambers.  Yes.  I  think  it  is  a  good  thing.  I  mean,  their 
closing  down.  But,  I  am  sorry  I  do  not  have  time  to  study  this  out. 

]Mr.  Westphal.  Well,  the  Supreme  Court 

Senator  Buedick.  May  I  interpose  just  a  minute.  Judge?  The  Con- 
l^ress  has  work  to  do.  and  it  never  closes  down  in  the  summer  months 
because  it  does  hav^e  that  work  to  do. 

Judge  Chambers.  No,  the  work  goes  on,  but  I  do  not  know  if  the 
same  number  of  bills  are  passed. 

Senator  Bltidick.  We  go  full  tilt  all  summer  long. 

Judge  Chambers.  Are  they  as  high  in  August  as  September  ? 
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Senator  Burdick.  I  believe  it  is  often  higlier.  "We  keep  on  going. 
We  have  an  air-conditioned  building.  The  humid  weather  is  an  an- 
noyance, not  an  insurmountable  problem. 

Judge  Chambers.  Well  now,  but  here  is  the  point  I  make,  ]VIr. 
Westphal.  You  call,  5'our  suggestion  calls  for  figures.  You  have  for- 
gotten that  there  are  at  least  two  judges  at  home  all  of  this  time. 

Mr.  Westphal.  In  the  summer,  I  understand  that. 

Judge  Chambers.  And  it  is  their  judgment  that  that  is  all  they 
can  use,  and  much  of  the  time  it  is  three.  Now,  I  do  not  want  to 
shoot  into  somebody  else's  windows,  but  find  out  wliat  the  work 
product  is,  I  suggest,  in  Boston  from  July  4  to  September  15  per 
judge,  what  it  is  in  Philadelphia,  what  it  is  in  Chicago  per  judge 
during  that  period,  and  you  will  find  that  Arizona  is  high.  And 
Washington. 

Mr.  Westphal.  I  think  you  make  a  good  point  there,  Judge.  We 
realize  that  you  have  a  syndrome  here,  and  that  is  that  in  the  large 
metropolitan  courts,  like  Philadelphia,  Chicago,  New  York  Southern, 
New  Jersey,  New  York  Eastern,  Los  Angeles,  and  others,  where  you 
have  anywhere  from  19  to  27  judges,  the  more  judges  you  have,  the 
less  terminations  per  judge  you  have.  On  the  other  hand,  where  you 
have  a  four-judge  court  like  you  have  in  INIinnesota,  a  five-judge 
court  like  you  have  in  Arizona,  or  a  one-  or  two-judge  court,  you 
have  a  higher  number  of  terminations  per  judge.  This  again  is 
troubling  to  the  committee.  It  is  hard  to  put  your  finger  on  this 
phenomenon  which  seems  to  say  that  the  more  judges  you  have  on 
a  given  bench,  the  less  work  product  per  judge  seems  to  be  turned 
out  statistically.  Yet,  I  know  those  judges  feel  that  they  are  working 
as  hard  as  any  other  judges  in  this  country.  It  is  a  strange  phe- 
nomenon. Again,  I  repeat,  no  one  is  accusing  Arizona  judges  of  not 
working.  The  problem  is  that  the  Arizona  judges  say  that,  in  addi- 
tion to  the  Rve  of  them,  and  in  addition  to  all  of  the  visiting  help, 
that  fortunately  they  are  able  to  get  in  Tucson  and  Phoenix  in  the 
wintertime,  they  need  yet  another  judge.  A^^iat  the  committee  is  try- 
ing to  explore  is  why  could  not  some  of  this  2i/^-month  period  in  the 
summ.ertime  be  devoted  to  Arizona  work  rather  than  San  Francisco 
work  or  San  Diego  work  or  Hawaii  work.  If  that  can  be  done,  then 
perhaps  tliey  do  not  need  another  judge  in  Arizona. 

Judge  Chambers.  Well  now,  just  a  minute.  I  do  not  consider 
Hawaii  a  dirty  word.  But,  Judge  Walsh  went  out  there  because  his 
doctor  said  he  could  travel,  and  he  could  do  light  work.  He  had  for- 
bidden him  to  return  to  his  bench  before  the  first  of  the  year.  I 
salvaged  something  out  of  notliing  by  sending  him  to  Hawaii  and 
Guam,  and  incidentally,  he  has  something  that  I  envy,  he  can  com- 
pletely relax  on  an  airplane,  and  he  can  sit  down  anci  go  to  sleep. 
But,  we  are  talking  about  3  months  of  going  out  to  the  coast,  which 
is  a  fourth  of  a  judge,  and  it  is  a  management  decision. 

Well,  that  would  not  m.ake  the  difference  as  to  whether  we  need 
one  or  do  not  need  one.  But  now,  you  might  say  this  on  this  phe- 
nomenon  

Mr.  Westphal.  Well,  let  me  say  this;  we  are  really  discussing  a 
fourth  of  a  judge  times  three  Arizona  judges.  Two  of  them  stay  at 
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home  and  three  of  them  go  out  to  the  coast.  That  is  three-fourths  of 
a  judge,  is  that  not  true? 

Judge  Ciia:mbers.  How  is  that  ? 

Mr.  Westphal.  You  have  three  Arizona  judges  tliat  are  assigned 
to  San  Diego  or  San  Francisco  or  some  other  place. 

Judge  Chambers.  Four  weeks  at  a  time,  so  that  is  one-fourtli  of  a 
judge  for  a  year.  If  we  take  one  out  for  ?>  montlis,  wliich  gives  one 
for  3  months,  in  other  words,  yes,  tliat  is  what  it  is.  I  am  borrowing 
one  judge  3  months  a  year  out  of  there.  I  call  that  a  fourth  of  a 
judge. 

]NIr.  Westphal.  "What  were  you  going  to  say  about  this  phenom- 
enon of  the  large  multi judge  benches  that  I  mentioned? 

Judge  Chambers.  I  think  that  first  I  would  like  to  saj'  that — 
exclude  the  great  metropolitan  areas  and  compare,  look  and  compare 
Arizona's  product  per  judge  in  those  months  with,  say,  Atlanta,  with 
jNIiami,  with  Newark,  with  Boston.  Those  are  not  the  big  ones.  And, 
sir,  I  know  what  I  am  talking  about  because  I  tried  to  place 
a  judge,  a  retired  judge  who  has  a  light  to  go  anywhere  he  wants  to, 
under  the  statute  created  by  Congress,  on  tlie  Vv'est  coast  here  to  the 
east  coast  about  7  years  ago.  He  would  come,  and  he  was  a  good  one, 
too,  and  he  Vv'ould  come  from  a  month  or  6  weeks.  I  could  not  iind 
a  place  for  him  to  work,  and  finally  Sylvester  Eyan  took  him  in 
Manhattan,  the  Southern  District  of  New  York.  And  the  judge,  when 
he  came  home  he  said  you  could  not  imagine  the  hostility  that  I 
went  through  for  a  month,  guilty  of  the  crime  of  holding  court  in 
New  York  in  August. 

Well,  anyway,  on  this  thing  with  Judge  Walsh,  and  I  often  talk 
about  it,  we  say  that  in  our  judgment,  that  when  a  court  gets  bigger 
than  six  it  is  a  law  of  diminishing  returns,  not  that  seven  do  not  do 
more  than  six,  and  eight  more  than  seven.  If  we  were  dictators  we 
would  not  have  any  unit  bigger  than  six.  Of  course,  the  political 
considerations  are  against  it,  and  here  again  I  mean  regional  politics. 
But,  if  I  could,  and  if  it  was  feasible,  I  would  make  four  districts 
out  of  the  Central  District  of  California,  and  I  would  make  two  out 
of  the  northern  district  because  of  the  phenomenon  you  mentioned. 
And,  of  course,  the  big  units,  there  is  a  lot  of  lost  time,  I  guess  you 
would  call  it,  coordiriating. 

]\Ir.  Westpiial.  Judge,  another  point  tliat  becomes  involved  here, 
in  this  general  discussion  that  we  are  ha^'ing,  is  that  as  Vv-e  received 
testimony  from  the  chief  judges  of  the  seven  or  eight  districts  of 
the  Ninth  Circuit  where  additional  judge  help  is  requested,  we  had 
a  number  of  judges  make  the  remark  that  they  have  been  so  busy 
that  they  have  not  taken  a  vacation  for  years.  Judge  Craig,  for  one, 
mentioned  that  he  had  not  had  a  vacation  for  several  years.  Several 
of  the  other  judges  mentioned  that  in  lieu  of  taking  a  vacation  they 
took  an  assignment  to  serve  on  some  other  court. 

Now,  if,  as  a  matter  of  general  policy,  we  allow  these  judges  to 
pass  up  a  vacation,  and  to  take  a  working  vacation,  or  a  busman's 
holiday  in  another  court,  do  we  not  run  the  risk  that  eventually  that 
judge  is  going  to  burn  himself  out?  If  he  does  not  have  a  chance 
to  recharge  his  batteries,  and  rest  his  mind,  when  he  does  come  back 
to  his  own  bench  he  is  not  going  to  approach  his  task  with  as  much 
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A-i^or  and  industry  as  if  he  had  had  an  opportunity  for  a  vacation,  is 
he? 

Senator  Burdick.  Before  you  answer  that  question,  I  wish  to  go 
off  the  record  a  minute. 

[Discussion  olf  the  record.] 

i\Ir.  Westpiial.  Do  you  not  agree,  Judge,  that  it  is  preferable  that 
all  of  the  judges  take  a  vacation  sometime  in  the  year  so  that  they 
can,  in  effect,  recharge  their  batteries? 

Judge  Chambers.  Yes,  sir. 

]Mr.  Westpiial.  All  right. 

Judge  Chambers.  May  I  answer  that  a  little  more  fully,  though  ? 
In  my  earlier  days — well,  I  tried  to  force  them  to  take  vacations 
and  now,  but,  on  the  other  hand,  I  would  hope  you  would  agree 
with  me  that  there  are  some  men  that  you  cannot  make  them  take  a 
vacation. 

]Mr.  "Westpiial.  Well,  on  every  bench  you  have  a  Judge  Walsh 
or  a  Judge  Beeks  who  is  so  conscientious  that  he  eventually  drives 
himself  beyond  his  physical  limits.  I  think  insofar  as  the  chief  judge 
of  the  circuit  can  exert  some  authority  to  influence  them  to  take 
vacations,  in  the  long  run  that  will  benefit  the  system.  If  they  drive 
themselves,  as  did  Judge  Beeks — a  year  ago  he  had  a  slight  physical 
breakdown  so  that  he  had  to  receive  one  of  these  therapeutic  assign- 
ments to  do  light  work — and  Judge  Walsh — who  had  a  heart  at- 
tack— then  things  can  occur  which  ultimately  cost  our  judicial  sj^s- 
tem  far  too  high  a  price.  We  recognize  that  these  things  can  occur 
even  if  a  judge  is  well  rested,  but,  as  a  general  policy,  do  you  not 
agree  that  judges  should  take  a  real  vacation  rather  than  a  working 
vacation? 

Judge  Chambers.  Probably  more  than  any  chief  judge  in  this 
country  I  have,  in  effect,  ordered  more  judges  to  take  pure  vacations, 
and  I  have  a  little  success  in  getting  Judge  Walsh  to  do  it.  But, 
Ju.dge  Beeks,  he  is  going  to  kill  himself  because  he  does  not  know 
how  to  take  a  vacation.  And  I  have  given  up,  generally,  unless,  there 
is  some  immediate  health  problem,  in  trying  to  force  them  to  take 
vacations.  But,  I  think  in  19  years  I  have  only  attended  the  funeral 
of  ono  Federal  judge  that  had  not  worked  hard  enough,  and  I  at- 
tended the  funerals  of  at  least  19  that  had  worked  too  hard. 

Mr,  Westpiial.  Well,  of  course,  that  begins  to  resemble  the  old 
rule  we  used  to  have  in  the  master-servant  law,  when  we  had  master- 
servant  damage  suits,  that  every  time  a  man  came  in  complaining 
about  a  hernia,  the  law  was  that  each  man  was  the  judge  of  his  own 
strength.  Each  man  probably  has  to  be  the  judge  of  whether  he 
needs  a  vacation  or  not.  In  any  event,  you  do  support  the  propo- 
sition that  a  judge  should  take  a  vacation  and  get  away  from  the 
bench  completely,  rather  than  take  a  working  vacation,  do  you  not? 

Judge  Chambers.  Oh,  yes. 

Mr.  Westpiial.  All  right. 

Xow,  another  point.  Judge.  You  mentioned  that  the  Central  Dis- 
trict of  California  is  on  the  individual  calendar  basis,  and  I  believe 
they  have  been  on  the  individual  calendar  basis  ever  since  the  court 
was  created.  In  that  situation,  wliere  you  have  judges  on  a  bench  that 
are  working  on  an  individual  calendar  basis,  and  you  have  the  kind 
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of  a  situation  -which  has  existed  in  Central  California  where  a  num- 
ber of  their  judges  have  been  given  assignments  from  anywhere  from 
2  to  25  days  outside  of  their  own  district,  not  only  tlie  length  of  serv- 
ice, but  also  the  frequency  of  it  can  become  a  problem.  Now,  Judge 
Byrne,  Jr.,  of  the  California  Central  bench,  had  five  separate  assign- 
ments in  1972.  Judges  Gray,  Kelleher,  and  "Williams  each  had  four 
separate  assigiments.  Judges  Hauk,  Lucas,  and  Ferguson  each  had 
three  separate  assignments.  Out  of  a  bench  of  16  men,  here  are 
seven  of  them  that  have  had  multiple  assignments,  three  or  four  or 
five  apiece  during  the  year.  During  that  period  of  time  while  they 
are  on  those  assignments,  when  they  are  out  of  the  district,  that 
means  that  their  individual  calendar  is  interrupted  for  a  2-day  or 
3-day  or  4-day  or  8-day  period,  or  as  much  as  25  days  at  a  time.  On 
each  of  those  occasions,  the  pressure  on  their  individual  calendar  is 
relaxed  and  the  next  case  up  is  told,  "Well,  you  can  just  forget  about 
it;  the  judge  is  on  an  assignment  trying  a  case  someplace  else."  He 
may  not  be  back  for  we  do  not  know  how  long."  It  is  very  difficult 
under  those  circumstances  for  a  judge  with  an  individual  calendar  to 
maintain  pressure  on  that  calendar.  Do  you  think  there  is  some  valid- 
ity to  that  analysis  ? 

Judge  Chambers.  Well  now,  the  one  that  was  away  the  longest 
was  Judge  Hauk.  I  would  say  he  could  keep  the  pressure  on  from 
]\Iaine.  And  also  you  find  that — now  you  are  talking  about  Judge 
Byrne,  and  he  seemed  to  be  getting  some  big  cases,  and  so  you  will 
find  he  has  not  been  out. 

Now,  I  recall  one  reason  for  getting  him  out  of  there  was  he  had 
just  come  off  the  TT.S.  Attorney's  office  there,  and  really  their  criminal 
load  there  is  the  big  end  of  it,  and  here  he  was  disqualified  in  all  of 
these  Government  cases.  So,  they  were  getting  him  out  of  there  and, 
of  course,  now  he  has 

Mr.  Westphal.  But,  the  other  six  judges  I  mentionel  did  not  have 
the  particular  problem  that  Judge  Byrne  had. 

Judge  Chamrebs.  No,  But,  now  let  me  say  this,  sir.  I  am  aware 
that  at  all  times,  every  month  of  each  judge's  backlog  in  cases  in 
that  central  district,  I  am  aware  of  it,  and  I  am  aware  and  I  try — 
there  is  also  a  little  Tom  Sawyer  in  this  business  with  his  fence. 
There  is  some  rivalry  as  to  who  has  the  shortest  caseload,  the  shortest 
caseload,  see,  and  I  try  to  give  it  to  those  with  the  shortest  caseload, 
but  it  does  not  alwaj'S  work  out  that  way.  For  example,  we  are  not 
going  to  impeach,  impeach  anybody  for  this,  and  some  judges  are 
worse  than  othere,  and  I  would  generally  think  that  Judge  Gray 
should  not  have  been  traveling  because  of  the  length  of  his  case- 
load. But,  I  know  of  two  cases  that  anybody  else  outside,  that  nobody 
else  would  voluntarily  take.  I  shopped  around  also,  and  you  get 
situations  where  you  have  got  to  have  somebody  in  2  days,  and  there 
is  no  one  in  the  northwest  available.  Judge  Gray  will  clear  any  civil 
case  and  take  the  assignment  for  you,  and  that  accounts  for  him 
being  out  of  there  when  you  might  look  at  the  case  list  and  say 
why  did  you  take  him. 

j\Ir.  Westphal.  But,  as  a  general  proposition,  do  you  not  agree 
that  the  more  you  interrupt  an  individual  calendar,  the  less  move- 
ment you  have  on  that  calendar  ?  Is  that  not  true  ? 
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Jiidire  Chambers.  Xo,  not  necessarily,  sir.  Well,  let  me  give  you 
an  example.  "We  supplied  a  table  here  of  help  that  has  been  given  by 
district  judges  to  our  court,  and  it  does  not  break  the  stride  of  the 
district  court  to  bring  those  judges  in  for  1  day,  maybe  2.  But,  you 
bring  them  in  for  a  week  and  then  they  have  got  to  close  their  dis- 
trict court  for  maybe  2  months. 

Mr.  "Westphal.  "Well,  I  think  that  recognizes  my  point  that,  while 
a  1-day  assignment  to  serve  on  the  panel  of  the  circuit  may  not 
interrupt  their  own  work,  a  4-  or  8-  or  10-  or  12-day  assignment 
in  some  other  district  does  interrupt  their  individual  calendars. 

Judge  Chambeks.  Well,  on  the  other  hand,  they  normally  would 
not  have — serving  with  us  they  have  work  to  take  back.  Serving  in 
another  district,  it  all  depends  on  the  type  of  work.  Now,  for  in- 
stance, while  I  am  looking  here,  give  us  five  vest  pocket  judges  and 
we  will  not  have  to  do  any  of  this.  But,  now  I  know  Judge  Byrne — 
we  are  having  a  lot  around  the  Judicial  Conference  about — I  am  not 
talking  about  the  right  men  to  get  a  certain  result,  but  the  right 
man  to  preserve  order.  I  notice  that  Judge  Byrne  was  up  in  Washing- 
ton once.  I  remember  the  case.  He  seemed  to  be  what  was  needed  and 
he  went.  At  other  times  he  had  one  longtime  assignment  to  the 
Northern  District  of  California  which  did  not  contemplate  that  he 
would  be  there  any  large  portion  of  time.  But,  I  cannot  believe  he 
broke  his  stride  too  much  between  October  26  and  29,  between  Novem- 
ber 29  and  December  2,  between  the  11th  and  the  12th  of  January  or 
that  1  day. 

Now,  of  course,  on  this  thing  our  small  State  blood  bank  is  in 
better  shape  now  than  it  was  a  year  ago,  but  I  am  still  having  to 
take  them  to  keep  the  show  on  the  road.  The  only  thing  that  worries 
me  is  that  Los  Angeles  would  be  punished  for  what — I  do  not  mean 
vindictively,  but  would  suffer  from  what  you  seem  to  regard  as  an 
error  of  judgment  on  my  part. 

]Mr.  Westphal.  Well,  the  subcommittee  does  question  it,  because 
the  judges  in  California  Central  have  enough  work  to  do  at  home. 

Judge  Chambers.  You  bet  they  have. 

]\lr.  Westphal.  They  give  a  lot  more  time  than  they  receive.  They 
gave  168  days  last  year  to  other  districts,  which  does  not  include 
any  time  given  to  the  circuit,  and  they  received  only  44  days.  This 
is  bomid  to  have  an  effect  upon  16  individual  calendars ;  it  is  bound 
to  slow  down  their  production  at  home.  The  time  is  not  replaced  by 
visiting  senior  judge  time  like  it  is  in  California  Northern  and. 
Arizona.  It  is  boimd  to  have  an  effect. 

Another  thing  enters  into  this.  Judge.  I  think  you  have  been 
furnished  a  copy  of  this  exhibit  prepared  by  the  Administrative 
Office.  It  is  labeled  as  exhibit  E.  This  is  the  exhibit  which  shows 
the  amount  of  travel  and  subsistence  paid  for  travel  by  judges  on 
assigmnent  within  the  ninth  circuit.  This  exhibit  shows  that,  in  addi- 
tion to  the  judge  traveling,  and  in  addition  to  his  travel  and  sub- 
sistence expenses  a  large  number  of  these  assignments  also  require 
the  travel  of  anywhere  from  one  to  four  people  on  the  judge's  sup- 
porting staff.  So,  on  a  large  number  of  these  assignments  the  judge's 
court  reporter  is  traveling  with  him,  his  law  clerk  is  traveling  with 
him,  and  I  assume  in  some  instances,  in  order  to  take  four  of  his 
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staff  people,  his  second  law  clerk  and  probably  his  secretary  is  j^oing 
Jllong,  So,  in  the  year  1972  in  the  ninth  circuit,  just  on  intracircuit 
assi<;nments,  the  sum  of  $49,731  was  spent  for  judges'  travel  and 
subsistence,  and  the  sum  of  $GG,700  was  spent  on  travel  and  sub- 
sistence for  the  supporting  staffs  of  those  judges. 

Xow,  it  would  seem  to  me  that,  rather  than  have  imnecesary 
travel,  we  would  be  better  off  using  that  money  to  pay  the  salary  of 
a  few  supernumerary  court  reporters  in  a  place  like  Los  Angeles  or 
San  Francisco,  so  that  your  court  reporters  could  process  transcript 
faster  when  an  appeal  is  made  in  a  case,  so  that  they  would  be  avail- 
able to  relieve  another  court  reporter  if  that  court  reporter  became 
ill,  and  so  they  would  also  be  available  to  serve  visiting  judges  when 
they  come  in.  Then  we  would  not  have  to  be  transporting  supporting 
personnel  all  around  the  country.  Do  j'ou  have  any  comments  on 
that  ? 

Judge  CiiATiBERS.  Well,  yes,  sir.  I  really  would  like  to  call  my 
friend  from  the  Administrative  Office  to  the  stand  on  that  court 
reporter  business.  But,  of  course,  bear  in  mind  that  California  has, 
of  our  59  judges,  has  35!/59ths  of  our  district  judges,  and  certainly 
more  than  35/59ths  of  the  business.  Now,  I  do  not  mean  this  in- 
vidiously, but  one  thing  that  Go\'ernor  Warren  did  when  he  was 
GoA-ernor  was  he  got  State  employees  pretty  well  taken  care  of 
and  the  legislature  pretty  well  trained,  and  decently  paid  them. 
Well,  what  I  am  saying  is  in  San  Francisco  and  Los  Angeles,  the 
State  reporter  is  so  far  better  off  working  across  the  street  for  the 
State  than  for  the  Federal 

3[r.  Wksjtphal.  As  far  as  compensation  ? 

Judge  Chambers.  As  far  as  compensation  is  concerned.  And  it  is 
a  seller's  market,  and  I  would  not  say  there  are  none,  but  it  is  just 
by  the  grace  of  God  if  you  get  a  good  freelance  supernumerary  court 
repoi-ter  out  there  in  California.  And  let  me  say  that  just  by  reason 
of  illnesses  alone  on  tliese  ci-iminal  transcripts,  you  are  trying  to 
get  the  criminal  cases  in,  and  these  pro  tempore  repoiters — well,  we 
had  to  put  one  of  them  in  jail  to  get  the  transcript  out.  So,  now  I 
am  sure  we  could  got  some  pro  tempore  repoi-ter,  I  daresay,  if  the 
judfre  goes  to  Keno,  and  certainly  they  would  be  available  in  Seattle, 
and  good  ones.  But,  the  rules  of  the  Administrative  Office  will  not 
permit  the  paying  of  the  per  diem  that  the  Seattle  reporters'  union 
has,  so  I  think  most  reporters  really  would  rather  stay  horae.  But, 
time  and  time  again  it  comes  up,  say,  "Judge  so-and-so  will  take 
your  assignment,  do  you  still  want  him?"  and,  "well,  if  he  can  bring 
his  court  reporter,  I  certainly  want  him."  So,  there  are  practical 
aspects. 

^Ir.  Westpital.  I  appreciate  tlioso  practical  aspects.  Tlioy  have 
some  of  the  same  problems  in  Florida,  middle,  where  the  court 
reporter  situation  is  a  little  bit  out  of  whack.  Every  time  they  get  a 
visiting  judge  in  town  there,  they  are  more  than  likely  going  to 
have  to  pay  $00  to  $S0  per  diem  for  an  appeai-ance  fee  to  a  freelance 
court  repoi'ter  in  oi'der  to  properly  staff  that  visiting  judge.  I  think 
the  Administrative  Office  is  gradually  trying  to  work  out  this  prob- 
lem: whether  it  is  cheaper  to  be  hiring  free-lancers,  cheaper  to  be 
shipping  our  regular  court  reporters  around  the  countr}-  with  their 
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judge,  or  whether  wc  arc  wiser  to  provide  some  extra  court  reporters 
in  some  of  these  districts  where  wc  have  court  reporter  problems. 

Judge  Chambers.  I  found,  if  I  may  interrupt,  I  have  also  found 
tluxt  gpuerally  tlio  Administrative  Office  has  supported  us  in  a  way 
about  which  I  do  not  have  much  complaint.  But,  I  tlunk  that  I  am 
not  being  unfair  to  say  that  they  have  over  the  years  had  a  rather 
cj-nical  attitude  towards  reporters. 

Mr.  Westpiial.  Well,  they  have  the  problem  of  trying  to  keep 
94:  districts  in  balance,  and  what  they  do  for  1  district  might  be  held 
up  to  them  if  they  do  not  do  the  same  thing  in  another  district,  even 
when  the  circumstances  may  not  be  the  same  in  that  other  place  inso- 
far as  the  court  reporter  market  is  concerned. 

I  think,  Mr.  Chairman,  that  concludes  the  questions  that  I  have. 

Judge  Chambers.  I  would  say  this,  if  I  may,  with  reference  to 
reporters.  You  know,  I  used  to  think  as  a  little  boj'  that  undertaking 
was  quite  a  racket  and  about  the  biggest  one  on  Earth.  And  then  one 
night  when  I  was  a  senior  in  high  school  I  helped  all  night  to  bring 
a  man  doAvn  out  of  the  mountains,  and  I  decided  that  he  could  have 
all  of  the  money  he  made,  and  I  think  it  would  be  quite  helpful, 
though,  if  everybody  in  the  Administrative  Office  could  have  the 
same  experience  with  a  little  court  reporting. 

Senator  Burdick.  Judge  Chambers,  let  me  state  for  the  record, 
that  I  agree  wdth  your  policy  of  using  relatively  underworked  judges 
to  help  out  relatively  overworked  judges.  The  reason  you  have  the 
statutory  au.thority  to  make  these  assignments  is  because  Congress, 
as  a  legislative  body,  is  unable  to  assure  that  the  j)roper  number  of 
judges — no  more  and  no  less — is  available  in  each  of  the  94  districts. 
Howe\'er,  I  do  question  your  use  of  judges  from  an  overworked  or 
backlogged  district  for  any  j^urpose  other  than  that  of  taking  care 
of  a  brief,  temporary  emergency,  such  as  the  heart  attack  in  Nevada. 
It  seems  to  me,  especially  since  judges  are  now  working  on  an  indi- 
vidual calendar  basis,  that  maximinn  efficiency  can  be  achieved  by 
letting  a  judge,  or  a  bench,  work  on  their  own  caseload,  their  own 
backlog.  Nationwide,  91  percent  of  the  civil  cases  are  not  tried  at 
all.  A  large  part  of  that  91  percent  are  settled  simply  because  the 
parties  and  counsel  are  told  that  their  case  will  be  tried  at  a  time 
when  the  court  wants  it  tried.  The  Congress  has  provided  magis- 
trates and  extra  law  clerks  in  order  to  free  as  much  of  the  judges' 
time  as  possible  for  the  important  task  of  being  on  the  bench  ready 
to  try  the  cases  that  are  on  the  calendar.  When  we  see  districts  v/hich, 
without  outside  help,  are  able  to  terminate  400  or  more  cases  per 
judge,  we  wonder  wh}'  more  districts  with  large  filings,  large  back- 
logs, and  a  large  number  of  judges  are  unable  to  do  so.  It  has  been 
suggested  that  litigation  is  more  complex  in  some  districts  than 
others.  This  may  be  true.  But  many  complex  cases  are  settled  without  . 
any  trial.  Even  when  one  makes  due  allowance  for  protracted  cases 
which  require  20  or  more  trial  days,  it  seems  to  me  that  many  courts 
in  tlie  Federal  system  can  terminate  more  cases  than  the  statistics 
for  their  particular  court  show. 

When  my  father  came  to  Congress,  Congress  used  to  work  only 
part  of  the  year.  But  Congress  is  now  in  session  from  January  to 
December,  with  a  30-day  recess  in  August.  A^^ien  I  started  practic- 
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ing  law,  courts  were  in  session  only  from  September  to  IMay.  But 
those  days  are  gone  forever.  The  business  of  judging  and  the  trial  of 
cases  must  also  be  a  year-roinid  operation,  with  due  allowance  for 
the  human  need  to  rest  and  restore  one's  energies. 

For  the  past  9  weeks  I  have  been  privileged  to  chair  these  hear- 
ings and  to  hear  testimony  from  about  40  Federal  judges,  from  39 
different  districts.  Through  my  service  on  the  Judiciary  Committee, 
I  have  met  many  other  Federal  judges  from  every  level  of  the 
court  system.  As  a  Nation,  we  are  fortunate  to  have  men  of  high 
caliber  and  dedication  sitting  on  the  benches  of  our  Federal  courts. 
But  our  judicial  system  is  faced  with  a  large  and  increasing  case- 
load which  presents  a  formidable  challenge  to  each  and  every  one 
of  our  667,  active  and  senior,  Federal  judges. 

The  Congress  will  meet  its  obligation  to  furnish  the  manpower 
and  resources  to  meet  this  challenge,  and  I  know  the  judiciary  will 
bring  about  the  changes  which  are  necessary  to  achieve  maximum 
efficiency  in  the  operation  of  our  court  system. 

Judge  Chambers,  the  remarks  I  have  just  made  apply  to  all  11 
circuits  and  to  all  94  districts  and  not  merely  to  your  circuit.  I  thank 
you  for  your  contribution  to  these  hearings. 

At  this  time,  the  record  should  show  that,  in  addition  to  the  two 
Administrative  Office  exhibits  and  the  three  Committee  exhibits  for 
each  of  the  districts  we  have  reviewed  during  these  hearings,  we  will 
place  in  the  record  the  following  special  exhibits,  which  will  appear 
as  appendixes  to  the  record : 

Appendix  A :  A  Glossary  of  Terms  used  in  Administrative  Office  Exliibits 
No.  1,  as  requested  by  Senator  Hruska  on  our  opening  day  of  tliis  series  of 
hearings. 

Appendix  B :  A  table  showing  the  number  of  trials,  the  number  of  trial  days, 
and  the  places  of  holding  court  for  each  of  the  ninety-four  districts  in  fiscal 
year  1972. 

Appendix  C:  A  table  showing  (1)  the  time  spent  by  district  judges  on  the 
bench  hearing  arraignments  and  motions,  sentencing,  and  performing  other 
activities  exclusive  of  presiding  over  a  trial  in  progress,  and  (2)  the  number 
of  pretrials  held  in  each  district  considered  in  the  course  of  these  Hearings. 

Appendix  D:  A  table  showing  the  intra^district  travel  expenses  of  the 
district  judges  in  the  Western  District  of  Virginia. 

Appendix  E :  A  table  showing  the  intra-circuit  travel  expenses  of  judges  in 
the  Ninth  Circuit. 

Most  of  these  special  exhibits  were  prepared  by  the  Administrative 
Office  at  the  Committee's  request,  and  we  take  this  opportunity  to 
express  our  appreciation  for  the  extensive  cooperation  and  assistance 
offered  by  that  office. 

The  committee  will  now  be  in  recess  until  further  order  of  the 
chair. 

[Whereupon,  at  12 :35  p.m.,  the  Subcommittee  recessed  subject  to 
the  call  of  the  Chair.] 
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WEDNESDAY,   MAY  2,    1973 

U.S.  Senate, 
Subcommittee  ox  Improv'ements  ix 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room 
S-224,  The  Capitol  Building,  Senator  Quentin  N.  Burdick,  chairman 
of  the  subcommittee,  presiding. 

Present :  Senators  Burdick  [Presiding] ,  and  Gurney. 

Also  present:  William  P.  Westphal,  chief  counsel,  William  J. 
Weller,  research  director,  and  JNliss  Kathryn  jNI.  Coulter,  chief  clerk. 

Senator  Burdick.  Today,  the  subcommittee  will  consider  the  last 
of  the  individual  bills  requesting  additional  judgeships.  This  is  our 
15th  day  of  hearings. 

We  will  today  examine  requests  for  additional  judgeships  in 
Michigan,  South  Carolina,  and  the  western  district  of  Xew  York. 
S.  1505  contains  requests  for  one  additional  district  court  judge  in 
each  of  the  eastern  and  western  districts  of  Michigan;  S.  1524  re- 
quests one  additional  judge  for  South  Carolina;  and  S.  1655  requests 
one  additional  judge  for  the  western  district  of  New  York.  Our 
principal  witnesses  today  will  be  the  chief  judges  of  these  districts. 

We  will  begin  with  consideration  of  S.  1505.  Senator  Griffin  is 
necessarily  absent  today,  but  he  will  later  present  a  statement  for 
inclusion  in  the  record  at  this  point. 

[The  prepared  statement  of  Senator  Griffin  follows :] 

Statement  of  U.S.  Senator  Robert  P.  Griffin 

Mr.  Chairman,  your  willingness  to  schedule  a  hearing  to  consider  S.  1.504 
and  S.  1505  is  greatly  appreciated. 

These  bills  would  authorize  one  additional  judgeship  position  for  each  of 
the  Federal  District  Courts  in  Michigan  and  would  allow  the  Western  District 
Court  to  hold  court  in  Muskegon. 

Last  year  the  Judicial  Conference  of  the  United  States  recommended  the 
creation  of  51  new  judgeship  positions  for  33  U.S.  district  courts.  This  recom- 
mendation did  not  include  new  judges  for  either  of  the  District  courts  in 
Michigan. 

After  examining  the  workload  of  the  Michigan  courts  and  comparing  it 
with  the  other  districts,  I  believe  a  strong  case  can  be  made  for  providing 
at  least  one  new  judge  for  each  of  the  two  Michigan  districts. 

EASTERN  DISTRICT  OP  MICHIGAN 

During  the  last  three  years  the  Federal  District  Court  for  the  Eastern 
District  of  Michigan  has  experienced  a  caseload  increase  of  47.4%,  significantly 
above  the  national  average  of  29%. 
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The  major  increase  in  workload  for  the  Eastern  District  Court  is  due  to 
a  much  heavier  criminal  caseload.  Since  19(J8  the  number  of  criminal  cases 
filed  in  the  Eastern  District  has  increased  166%.  In  fact,  it  is  exi>ected  that 
the  number  of  criminal  cases  filed  in  1973  will  exceed,  for  the  first  time,  the 
total  number  of  civil  cases  filed. 

Since  1970,  when  two  additional  Federal  judges  were  added  to  the  Eastern 
District  of  Michigan,  there  has  been  approximately  a  50%  increase  in  the 
criminal  caseload^ — with  an  additional  25%  increase  anticipated  in  1973.  These 
increases  are  likely  to  continue,  particularly  in  view  of  the  stepped-up  fight 
against  drugs  and  organized  crime. 

In  the  Eastern  District  of  ^lichigan  there  are  two  recently  established  special 
Federal  task  forces  for  combating  dr\ig  related  crimes  and  organized  crime. 
Each  of  these  task  forces  has  its  own  grand  jury.  In  addition,  there  are 
two  grand  juries  for  the  U.S.  Attorney  in  that  district  and  one  for  antitrust 
cases.  Thus,  there  are  five  grand  juries  in  continuous  session  handing  down 
indictments  in  this  district. 

Mr.  Chairman,  it  is  disturbing  to  me  that  the  war  on  crime  in  the  nation's 
fifth  largest  city  may  be  hindered  by  the  inability  of  the  judiciary  to  bring 
criminals  swiftly  to  trial.  At  tlie  close  of  fiscal  year  1972  there  were  2s4 
criminal  cases  requiring  trials  that  had  been  pending  over  one  year,  nearly 
50%  of  the  criminal  docket  and  almost  twice  the  national  percentage  for  such 
cases. 

This  situation  exists  despite  the  fact  that  the  usage  of  jurors  in  the  Eastern 
District  is  significantly  better  than  the  national  average.  Thus,  it  would  appear 
that  the  problem  is  not  one  of  ineflicient  administration  but  one  of  too  few 
judges. 

Furthermore,  it  is  my  understanding  that  at  the  present  time  there  is  ade- 
qiiate  space  (including  chambers  and  a  courtroom)  in  the  Federal  Building 
in  Detroit  for  an  additional  judge  for  the  Eastern  Di.strict.  This  availability  of 
space  should  reduce  substantially  the  estimated  cost  of  $130,000  for  installing 
a  new  Federal  judge. 

WESTERN  DISTRICT  OF  MICitXGAN 

In  the  Western  District  the  caseload  is  the  sixth  heaviest  in  the  country 
out  of  94  districts.  In  the  last  three  years  the  caseload  has  increased  103 
percent,  the  second  highest  gniwth  rate  in  the  country. 

As  a  mater  of  fact,  of  the  13  districts  having  the  heaviest  caseloads  in  the 
nation,  only  the  Western  District  of  Michigan,  Puerto  Rico  and  the  Eastern 
District  of  Arkansas  were  not  included  in  the  recommendations-  of  the  Judicial 
Conference. 

Mr.  Chairman,  it  is  my  hope  that  the  Senate  Judiciary  Committee  during 
its  current  hearings  on  the  recommendations  of  the  Judicial  Conference  will 
examine  very  careully  the  needs  of  the  Federal  judiciary  in  Michigan  and  will 
recognize  the  need  for  additional  judges. 

Senator  Burdtck.  Jiidire  Kae?s,  the  subcomiiiittoe  has  your  pi-e- 
pared  brief,  a  copy  of  which  will  also  now  be  made  a  ]:)a]t  of  tlie 
record,  should  you  wish  to  refer  to  it  in  your  testimony.  Please  pro- 
ceed in  any  manner  you  wish. 

[Prepared  statement  of  Judge  Kaess  follows :] 

Brief  ix  Support  of  ax  Additional  Ji^dgeship  for  Easterjt  District  of 

MiCHIGAX 

Not  having  been  involved  as  an  advocate  for  some  years,  it  may  be  rather 
difficult  for  me  to  argue  a  position  about  which  I  feel  most  strongly,  but 
IwM-haps  be  inadequate. 

I  believe  it  is  well  recognized  that  there  has  been  a  litigation  esplosioa 
not  oidy  in  this  Judicial  District,  but  all  over  the  country. 

Seminars  of  Judges.  Bar  Associations,  and  Conferences  galore  have  all  tried 
to  find  solutions  to  the  problems-  of  judicial  delay,  and  although  some  prog- 
ress has  been  made  in  streamlining  our  system,  the  actual  solution  is  still 
remote. 

To  approach  the  jiroblem  we  must  recognize  that  there  has  been  a  population 
increase.  Whether  it  will  continue  is  debatable.  liut  we  do  have  it  with  us  in 
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the  Eastern  District.  Our  census  increase  from  lDCO-1070  has  been  about  11.3%, 
which  compares  favorably  with  the  national  average,  and  lends  some  basis 
for  increase  in  case  load. 

In  our  particular  di.strict  we,  too,  are  faced  with  a  projected  case  load 
situation,  wherein  a  substantial  change  could  (and  I  believe  will)  happen  on 
short  notice.  One  Judge  (Judge  Ralph  Freeman,  former  Chief  Judge  whom  I 
succeeded  last  June)  is  past  retirement  age  and  could  convert  to  Senior 
Status  at  any  tiiue.  Judge  Roth  had  a  severe  heart  attack  and  has  been  on  sick 
leave  for  solne  time,  and  will  (if  he  does)  return  to  work  oidy  on  a  very 
limited  basis.  However,  I  aiil  satisfied  he  will  not  take  senior  status  as  he  is 
not  eligible  yet,   nor  will  he  ask  for  early   retirement  because   of  disability. 

Next,  Judge  Thomas  Thornton,  a  Senior  Judge  who  has  been  of  tremen- 
dous help  to  the  court,  may  not  care  to  carry  on  as  he  has  in  the  past  and  may 
retire,  become  ill,  among  many  other  alternatives. 

Now,  to  till  that  void  of  the  Northern  Division  (Judge  Roth),  it  has  become 
necessary  that  some  judge  take  care  of  emergency  matters,  as  well  as  pending 
criiiilnal  cases,  moti('ns,  etc.  Wlioever  so  doe-,  obviously  it  bacivs  up  his  own 
docket,  and  yet  really  doesn't  reduce  the  docket  situation  in  that  Division 
(what  with  new  tilings).  Similarly,  those  cases  that  Judge  Roth  had  on  a 
Detroit  docket  (Southern  Division)  are  now  being  screened  for  re-assignment, 
and  will  increase  the  dockets  of  the  other  judges.  I  might  add  that  there  are 
some  "lulus"  amongst  them,  and  I  can  already  hear  the  screams  of  the 
judges  v\-ho  get  them  under  our  di-aw  system,  only  because  their  present  dockets 
are  already  scheduled  into  October,  November,  or  December    (as  is  mine). 

Although  I  aui  aware  of  the  availability  of  statistics  to  the  Committee,  I 
have  had  some  charts  prepared,  if  the  Committee  is  interested,  that  I  believe 
characterize  our  dilenuna.  Chart  #1  shows  definitely  that  the  total  cases  filed 
from  fiscal  '68  through  fiscal  '72  and  a  projected  fiscal  '73,  an  increase  of  71% 
(1968-72)  and  a  projected  increase  of  86%  (fiscal  19GS-1973). 
.  Chart  #3  shows  the  dramatic  increase  in  criminal  filings  of  166.8%  from 
1968-197ii.  On  the  civil  side  there  has  been  an  increase  of  30.4%.  Thus,  the  total 
projected  increase  for  1973,  as  related  to  1968,  is  228S^. 

The  weighted  case-loads  are  useful  only  in  comparing  the  work-loads  vs.  the 
national  average.  However,  large  Metropolitan  District  Courts  should  receive 
special  consideration  because  of  special  task  foires  that  have  organized  in  high 
crime  rate  areas,  especially  in  Deti'oit  where  we  have  at  present: 

1.  Drug  Abuse  and  Law  Enforcement  and  its  stafC  of  three  assistants,  and 
its  own  Grand  Jury  is  handing  down  an  increasing  number  of  indictments. 

2.  Department   of  Justice    Strike    Force    (also   with    its    staff   and   its   own 
Grand  Jury  handing  down  an  increasing  number  of  indictments). 

I  should  pause  here  to  state  that,  as  far  as  the  numbers  game  goes,  multiple 
defendants  on  a  single  indictment  are  counted  as  one  case  in  our  Court.  Thus, 
we  have  some  10-12  cases  with  from  11  to  32  (plus)  defendants,  each  of  which  is 
counted  as  one  case,  not  the  possible  total  of  say  300  cases,  and  in  totals 
could  add  well  over  1,000  cases  to  our  statistics. 

Thus,  we  have  five  Grand  Juries  in  session — the  two  above  mentioned,  plus 
two  for  the  United  States  Attorney,  plus  a  si)ecial  for  anti-trust.  To  put  it 
briefly,  that's  a  load  of  work  that  keei:)s  moving  our  way. 

Another  factor  for  consideration,  the  United  States  Attorney's  office  ten 
years  ago  consisted  of  ten  Assistants:  today  it  has  twenty,  plus  the  personnel 
(if  the  two  Task  Forces,  which  number  about  10-12  or  more  (I  am  not  sure 
of  these  numbers).  By  way  of  comment,  the  Government  remains  our  busiest 
litigant. 

The  increase  of  protracted  cases  has  really  been  the  most  serious  blow  to 
our  docketing  problems.  When  a  case  which  is  estimated  at,  say  two  weeks, 
takes  thirty  plus  (and  up  to  six  months)  trial  days,  the  back-up  problem  of 
trial  dates  becomes  most  frustrating.  This  is  now  not  an  unusual  occurrence. 
We  all  experience  2  or  3  of  these  a  year,  and  this  applies  to  both  the  criminal 
and  civil  side. 

I  do  not  have  at  hand  the  comparative  statistics  of  other  courts,  both  as  to 
number  of  cases  filed  per  judge,  or  the  figures  of  those  courts  who  are  being 
considered  for  additional  judgeships.  I  have  been  advised  by  our  Clerk  that  we 
are  running  more  filings  per  judge  in  this  District  than  does  the  Northern  Dis- 
trict of  Illinois  (which  Chicago  is  in),  and  that  that  court  has  presently  3  or  4 
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more  judges  than  we  do,  and  with  a  United  States  Attorney's  staff  far  larger 
than  ours. 

In  order  for  our  judges  to  keep  just  current,  it  is  incumbent  upon  each 
judge  to  close  on  an  average  of  over  8  cases  a  week,  which  is  2  a  day  (Mon- 
day being  our  Motion  and  Miscellaneous  day ) . 

Similarly,  we  have  been  overburdened  with  Pretrial  motions  that  are  in  the 
nature  of  evidentiary  hearings,  and  take  on  almost  the  same  significance,  as  to 
time,  of  a  full  fledged  trial.  These  matters  have  grown  in  great  numbers  since 
the  Supreme  Court's  holdings  on  Search  and  Seizure,  Illegal  Arrests,  and  var- 
ious other  types  of  motions. 

Another  item  of  significance  is  in  the  area  of  old  cases  (over  two  years). 
Complicated  anti-trust  and  patent  cases  are  examples  of  those  cases  that  very 
easily  can  get  into  that  category,  because  of  the  length  of  time  necessary  for 
preparation  by  opposing  sides,  i.e.  discovery,  experts  etc.  Yet,  by  direction  of 
the  Administrative  Office  and  the  Judicial  Council,  all  cases  of  that  vintage 
must  be  considered  as  emergency  matters  and  promptly  be  set  for  trial.  (These 
cases  could,  as  well,  take  months  to  try,  too.)  So,  when  we,  as  Judges,  are  to 
consider  Criminal  cases  as  emergency  matters  (to  be  tried  in  from  3  to  6 
months)  (jail  or  on  bail),  and  such  other  matters  also  are  to  be  considered  as 
emergencies,  we  are  in  the  middle — but  good,  and  in  an  almost  impossible  situ- 
ation and  the  squeeze  is  on. 

While  in  the  process  of  preparing  this  memorandum  I  was  informed  by  the 
Clerk  that  we  have  484  criminal  cases  of  defendants  who  have  been  indicted, 
but  not  arraigned  nor  assigned  a  number  or  a  Judge.  This  is  the  incoming  vol- 
ume not  yet  in  the  statistics. 

Some  of  our  judges  are  running  two  cases  in  parallel,  with  schedules  from 
8:30  to  1  P.M.  and  another  from  2:00  to  5:30  P.M.  Thus,  the  judge  and  his 
staff  are  at  work  some  ten  hours  a  day.  This  requires  some  real  technique  in 
docketing. 

Personally,  I  have  been  setting  four  cases  for  trial  at  one  time  (this  of 
course  is  not  known  to  the  parties)  to  be  certain  we  have  at  least  one  ready 
to  go.  As  frequently  happens,  especially  when  thex-e  is  a  jury  ordered,  we  can 
get  a  plea  here  and  there,  or  a  settlement.  Parenthetically,  there  is  nothing 
like  setting  a  trial  date  to  get  a  plea  or  a  settlement.  Not  to  be  facetious,  but 
factually,  many  lawyers  are  the  greatest  of  procrastinators. 

It  was  suggested  by  Mr.  Westphal  not  to  dwell  on  statistics,  as  your  Commit- 
tee has  all  of  the  figures  and  I  trust  I  haven't  done  so  too  much. 

However,  I  must  emphasize  that  this  is  a  hardworking  bench.  Each  judge  is 
putting  in  long  hours  every  day,  as  well  as  doing  their  home  work.  Each  is 
trying  every  conceivable  means  to  keep  even  with  the  flow  of  new  cases,  but  it 
has  become  impossible.  We're  falling  behind  every  month,  irrespective  of  what 
we  try,  and  we've  tried  many  things.  I  well  know,  you  have  heard  this  same 
argument  over  and  over  again,  but  I  assure  you  its  true.  I  have  just  recently 
cautioned  a  judge  to  discontinue  his  long  hours,  for  his  own  health.  One  can 
take  it  for  a  while,  but  not  as  a  steady  diet,  month  in  and  month  out. 

Since  counsel  usually  prays  in  his  closing  paragraph,  I  too  respectfully  pray 
you  consider  giving  us  the  requested  relief.  We  really  need  it,  I  assure  you. 

I  have  not  discussed  the  Magistrates  role  in  this  picture,  but  will  answer 
your  questions  in  that  regard  at  the  time  of  hearing.  I  also  trust  I  may  add  to 
this  memorandum  any  additional  data  that  may  come  to  mind.  As  you  may  ap- 
preciate, I  just  received  the  notice  of  appearance  before  your  Committee,  and 
a  request  that  this  memorandum  brief  be  submitted  at  least  24  hours  prior  to 
tlie  hearing  date.  Thus,  this  is  dictated  in  haste  and,  if  I  may  say  so,  not  ex- 
actly in  good  judicious  form. 
Respectfully  submitted, 

Fred  W.  Kaess, 

Chief  Judge, 
Eastern  District  of  Michigan. 
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STATEMENT  OF  HON.  FREDERICK  W.  KAESS,  CHIEF  JUDGE 
OF  THE  EASTERN  DISTRICT  OF  MICHIGAN 

Judge  Kaess.  Well,  as  I  stated  in  my  brief,  I  have  not  been 
involved  as  an  advocate  for  some  time.  I  hope  I  am  not  going  to 
inadequately  represent  my  fellow  members  of  the  Bench,  because,  if 
I  fail  here,  I  have  failed  them. 

As  you  are  well  aware.  Senator,  there  has  been  a  litigation  explo- 
sion around  the  country,  and  it  is  not  any  different  in  Detroit.  In 
fact,  I  think  I  should  add,  although  I  do  not  want  to  repeat  what  is 
in  the  brief,  that  in  Detroit,  anything  can  happen  and  always  does. 
We  are  peculiar  in  that  I  do  not  think  there  is  any  type  of  Federal 
litigation  that  does  not  occur  in  Detroit.  First  of  all.  we  are  on  a 
border;  thus  we  get  smuggling  and  immigration  matters.  We  are  on 
the  Great  Lakes;  thus  we  get  a  great  number  of  cases  that  used  to 
go  to  Cleveland,  in  the  fields  of  admiralty  and  maritime-jurisdixjtion. 
Since  we  are  the  motor  capital,  we  are  getting  a  lot  of  patent  cases. 
Those  are  the  types  that  require  extensive  time,  and  it  is  in  that  par- 
ticular area  that  we  are  rumiing  into  docketing  problems.  Actually, 
the  problem  is  not  only  docketing,  for  when  you  try  to  arrange  your 
cases  well  enough  in  advance  by  sending  notices  of  hearing  to  liti- 
gants, and  then  get  a  case  that  goes  beyond  the  time  which  would  be 
normal,  as  expected  and  foreseen  by  counsel  at  pretrial,  it  not  only 
throws  the  whole  docket  off,  but  cases  must  be  delayed  or  re-set. 

As  you  know,  we  are  on  what  is  called  the  draw  system.  Each  of 
us  has  our  own  specific  docket.  We  are  nei'^ertheless  running  into  a 
squeeze  with  respect  to  these  cases.  We  have  tried  to  take  care  of 
that  heretofore  by  our  amendment  to  rule  50b,  which  is,  in  sul^- 
stance,  about  the  same  as  the  speedy  trial  bill  which  this  committee 
has  proposed.  Under  our  rule,  we  must  try  our  criminal  cases,  those 
in  which  the  defendant  is  in  jail,  within  3  months,  and  our  "non-jail" 
cases  within  6  months.  Gentlemen,  let  me  assure  you  that  keeping 
within  that  schedule  is  a  difficult  task. 

We  have  tried  everything  that  I  can  think  of  to  avoid  blacklegs, 
and  we  do  have  competent  judges  who  are  trying  desperately  to 
keep  up  with  the  input,  but  we  are  falling  behind. 

I  think  I  should  properly  be  here  asking  for  two  judges,  if  we 
are  to  satisfy  these  requirements  that  we  have  to  meet  by  way  of 
mandatory  deadlines  and  process  cases  that  are  gaining  in  fre- 
quency. But,  I  am  at  a  loss,  gentlemen,  to  know  what  to  do  now  to 
try  to  hasten  processes.  There  is  only  one  possible  answer,  and  I 
have  mentioned  it  in  the  brief.  I  have  been  to  all  kinds  of  confer- 
ences. Bar  associations,  and  the  Judicial  Center  have  had  excellent 
seminars.  I  have  met  with  the  chief  judges  of  the  metropolitan  dis- 
tricts, and  we  have  kicked  this  thing  around  endlessly,  trying  to 
figure  out  some  way  to  position  ourselves  so  that  we  could  force  liti- 
gation within  this  period  of  time.  Now,  I  say  "force"  because  law- 
3'ers  generally  arc  procrastinators.  Let  us  not  kid  ourselves.  I  think 
you  all  well  knoAv  that.  I  think  I  practiced  that  sometimes  m3^self  as 
a  practitioner.  But,  we  need  help,  gentlemen,  and  I  see  no  solution 
other  than  adding  judgeships.  It  is  the  only  way  we  are  going  to 
hasten  justice.  When  you  set  a  case  for  trial,  gentlemen,  there  is  no 
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better  way  to  hasten  the  disposition  of  a  lawsuit  than  being  able  to 
set  a  trial  date.  If  your  docket  is  jammed — I  am  setting  cases  now  in 
October  and  November,  and  that  is  still  too  far  away  to  encourage 
any  decent  settlement  in  a  metropolitan  area  such  as  Detroit.  We 
first  hold  a  pretrail  to  introduce  the  lawyers  to  each  other.  Civil 
cases  are  generally  started  without  too  much  investigation  by  plain- 
tiffs' counsel,  be  he  corporate  or  otherwise.  Then  the  function  of  the 
court  is  to  hold  them  in  the  deep  freeze  until  they  can  make  their 
investigations  by  way  of  discovery,  etc.  That  is  theoretically  fine, 
and  we  can't  really  object  to  it.  It  is  the  system.  Very  little  investi- 
gation is  done  prior  to  the  initial  filing  of  suits,  particularly  in  big 
cities,  where  I  confess  they  are  happy  to  get  a  client  and  they  are 
bringing  the  lawsuit  to  hold  the  client.  I  may  be  exaggerating  here 
to  some  extent,  of  course,  so  please  do  not  misunderstand  me,  but, 
this  happens  and  the  court  must  be  party  to  the  settlement.  We  have 
to  be  forceful.  We  have  to  hold  two  trial  dates,  and  I  think  it  is 
important  here  to  say  that  eastern  Michigan  has  the  greatest  per- 
centage of  diversity  cases;  they  are  41  percent  of  our  civil  docket. 
We  are  the  highest  in  the  country  on  diversity  cases,  and  the  reason 
for  that  is  that  the  State  court  or  the  Wayne  circuit  court  has  been 
backlogged  some  3  to  4  years,  and  counsel,  trying  to  get  faster  deter- 
mination of  their  matters,  have  been  in  the  Federal  courts  on  every 
excuse.  Frankly,  I  bounce  them  back  as  fast  as  I  can  when  I  can, 
but  I  am  not  too  successful  because  in  many  cases  I  simply  can't. 

As  I  said,  we  are  getting  an  explosion  of  litigation  we  carniot 
handle.  You  have  tlie  statistics  and  there  is  no  sense  in  my  going 
into  that  matter.  Still,  there  is  another  problem  that  has  bothered 
us.  There  was  a  delay,  a  considerable  delay,  in  the  appointment  of  a 
judge  that  lasted  some  10  or  11  months.  Under  the  draw  system,  we 
cannot  wait  that  long.  This  occured  when  Judge  INIachrowicz  died 
and  was  replaced  by  Judge  Gubow.  Because  of  the  time  element,  we 
had  to  reassign  those  cases  by  taking  a  proportionate  share  and 
adding  it  to  every  other  judge.  Of  course,  that  does  not  make  the 
other  judges  very  happy.  We  are  in  that  situation  right  now  with 
Judge  Roth,  who  had  a  severe  heart  attack  and  has  been  on  sick 
leave  for  many  months  now.  He  is  returning  to  work,  I  understand, 
this  week  for  a  couple  of  hours  a  day  and  that  will  help  a  little,  but 
we  have  had  to  send  for  Judge  Thorton,  a  Senior  Judge,  who  has 
been  of  tremendous  help.  He  is  the  greatest  guy  that  lives.  Anyway, 
he  has  been  going  up  there  to  help,  but  he  also  has  his  own  docket. 
As  a  senior  judge,  he  takes  a  half  load,  which  to  my  way  of  think- 
ing, is  a  full  load  in  most  judges'  books.  That  input  in  the  northern 
division  continues  to  grow.  Judge  Pratt  has  also  helped  up  there. 
These  are  some  of  the  immediate  things  that  are  causing  backlogs  to 
exist  in  our  district. 

Xow,  Judge  Roth  is  not  eligible  for  senior  status,  and  I  am  sure 
that  he  is  not  going  to  admit  that  he  is  ready  for  disability  retire- 
ment. He  wants  to  come  back  and  I  am  sure  he  will.  We  have 
judges'  meetings  the  first  jNIonday  of  every  month,  and  I  just  got  a 
message  before  I  left  that  he  is  attending  the  judges'  meeting; 
Monday.  We  certainly  welcome  him  on  his  road  to  recovery. 
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Xow,  I  Avonld  rather  you  throw  some  questions  at  me,  INIr.  West- 
phal,  so  that  I  can  address  any  particular  problems  that  you  might 
have  in  mind.  I  expect  that  we  are  going  to  come  to  the  magistrates, 
right? 

Senator  BmRoicK.  I  ma}^  throw  a  few  questions  at  you  before  Mr. 
"Westphal  does.  Judge. 

Judge  Kaess.  Excuse  me,  sir,  of  course. 

Senator  Burdick.  Thank  you.  Judge,  for  your  comments  on  the 
districts  most  pressing  problems. 

Judge  Kaess.  I  do  not  want  my  brief  overlooked,  though,  sir. 

Senator  Btjrdick.  No.  sir,  I  think  you  know  that  I  have  been  on 
the  other  side  of  this  table,  too.  Now,  ]\iichigan.  Eastern. 

In  both  1971  and  197'2,  the  case  fdings  in  your  district  were  below 
the  national  average.  In  1971,  the  national  filings  per- judge  average 
was  341,  yours  was  286.  In  1972,  the  national  filings-per-judge  aver- 
age was  363,  and  yours  was  337.  Also,  92  percent  of  your  civil  cases, 
and  86  percent  of  your  criminal  cases  are  terminated  without  trial. 

Judge  Kaess.  How  many,  sir? 

Senator  Burdick.  Ninety-two  percent  of  your  civil  cases  and  86 
percent  of  your  criminal  cases.  On  the  basis  of  these  figures,  it 
v/ould  not  appear  that  your  10  judges  have  too  large  a  caseload, 
would  it? 

Judge  Kaess.  Well,  not  being  a  statistician,  I  am  only  concerned 
with  that  which  is  practical  and  that  which  is  obvious  to  me.  Inci- 
dentally, I  am  a  comparatively  new  chief  judge.  I  just  took  over  last 
June,  and  a  great  deal  of  my  work  has  been  trying  to  ease  this  pres- 
sure that  these  judges  have  been  feeling.  I  do  not  know  what  the 
score  is,  and  I  cannot  honesth'^  answer  your  question.  Perhaps  my 
riglit-hand  man  here,  Mr.  Hansen,  can.  But  I  do  know  that  we  are 
falling  behind,  and  I  cannot  accuse  any  of  those  judges  of  not  work- 
ing. We  have  all  put  in  lengthy  hours,  and  I  do  mean  lengthy.  I 
myself,  get  to  the  office — well,  it  is  a  habit  I  have  had,  so  I  did  not 
cliange  it — I  get  to  the  office  at  a  quarter  to  eight,  and  I  notice 
three  or  four  other  judges  do  the  same.  That  is  to  get  the  mail  going 
and  see  what  the  score  is  for  the  day.  I  prefer  it  that  way.  I  did 
that  in  private  practice. 

Now,  I  have  been  on  the  bench  for  12-plus  years.  I  previously  was 
a  U.S.  Attorney.  I  have  noticed  that  10  years  ago  they  had  a  staff  of 
10;  today  that  staff  is  20.  In  those  jgrys  we  have  also  had  two  task 
forces  involved  in  Detroit  that  have  come  in  after  your  dates.  Sena- 
tor. We  have  a  drug  abuse  group  and,  w^e  have  a  strike  force.  We 
have  five  grand  juries  moving  at  the  present  time,  two  for  the  U.S. 
Attorney,  and  one  antitrust — which  have  tossed  in  some  protracted 
cases,  which  we  must  concern  ourselves  with.  I,  myself,  have  had 
two  protracted  cases  tliat  have  just  knocked  the  stuffing  out  of  my 
docket.  Consequently,  we  are  always  pushing  our  docket  back.  I  have 
no  argiunent  for  you,  sir,  as  to  statistics.  All  I  know  is  that  all  of 
our  judges  are  working  to  their  limit. 

Senator  Burdtck.  Let  me  go  on,  then,  to  consider  the  workload. 

Judge  Kaess.  I  mean,  all  I  can  sell  is  my  sincerity  to  you,  sir. 

Senatoi-  Bi'HnrcK.  As  shown  in  Committee  exhibit  1,  the  number  of 
cases  pending  in  your  district  has  increased  from  2,007  in  1968,  to 
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3,14:2  in  1972.  In  the  same  period,  the  iiumber  of  cases  terminated 
per  judge  has  been  l)elo\v  the  national  average,  ex('ei)t  for  the  hist 
year,  1972,  ulien  you  terminated  -'UK)  cases  per  judge,  or  two  cases  per 
judge  aboA^e  the  national  aAerage.  With  these  average  terminations, 
vou  reduced  your  backlog  by  225  cases.  The  records  shovr  that  in  1971 
you  liad  22  months  of  vacancies.  In  1972,  you  had  10  months,  as  you 
have  testified  to,  and  now  Judge  Koth  is  temporarily  disabled. 

If  your  bench  were  at  full  strength,  however,  it  would  appear  that 
10  judges  would  be  sufficient  manpower.  The  problem  you  ha^e, 
apparently,  is  that  you  have  been  limping  along  at  less  than  full 
strength. 

Judge  Kaess.  "We  might  have  been  unfortunate.  We  did  come  into 
those  situations.  If  you  Avill  look  at  those  averages.  I  think  you  Avill 
find  that  we  have  to  dispose  of  two  cases  a  day.  That  is  quite  a  task, 
gentlemen,  to  do  it  day  in  and  day  out.  We  have  cases  involving  as 
many  as  35  multiple  defendants.  These  are  these  new  FHA  viola- 
tions as  well  as  the  gambling  cases  that  the  strike  force  has  initi- 
ated. We  have  some  six  or  seven  of  those  floating  around.  And  I, 
frankly,  do  not  know  how  we  are  going  to  tr}^  a  case  with  that  manj^ 
defendants  in  half  a  da}'.  We  would  onlj'  count  them  as  one  case, 
incidentally. 

Senator  Burdick.  But,  30U  have  some  offsetting  factors  out  there, 
as  well. 

Judge  Kaess.  All  right. 

Senator  Burdick.  Of  your  criminal  filings  in  1972,  327  cases  were 
Selective  Service  cases.  376  cases  in  your  backlog  on  June  30,  1972, 
were  also  in  this  category.  Now,  these  cases  will  disappear  entirely 
in  the  near  future,  will  they  not? 

Judge  Kaess.  W^ell,  the}'  are  still  continuing. 

Senator  Burdick.  They  won't  be  when  the  draft  is  over. 

Judge  Kaess.  No,  but  they  are  still  continuing. 

Senator  Burdick,  Now,  but  there  will  not  be  any  new  cases  after 
this  Jime. 

Judge  Kaess.  I  cannot  argue  that  point. 

Senator  Burdick.  That  is  a  big  slug  of  cases  that  will  just  evapo- 
rate. Your  civil  filings  in  1972  included  2G9  prisoner  petitions.  Your 
magistrate  handled  only  16  of  these  cases.  Now,  the  testimony  we 
have  had  before  the  committee  indicates  that  many,  many  districts 
make  good  use  of  the  magistrate  in  processing  these  prisoner  peti- 
tions. We  have  found  that  95  percent  of  the  prisoner  petitions  are 
faulty,  or  without  merit  or  frivolous,  and  that  the  biggest  job  yon 
have  is  the  screening  process  to  get  rid  of  those.  That  process  need 
not  require  much  judge  time. 

Judge  Kaess.  It  requires  opinions.  You  have  to  write  opinions. 

Senator  Burdick.  You  have  to  look  them  over,  approve  or  disap- 
prove them,  of  course,  but  the  major  work,  the  preliminary  review, 
is  made,  generally,  by  magistrates.  The  question  I  have,  since  your 
magistrate  only  handled  16  of  those  cases,  is  why  can  j'ou  not  make 
greater  use  of  your  magistrate  m  this  area  ? 

Judge  Kaess.  The  Sixth  Circuit  has  been  most  conservative  in  its 
view  in  approaching  the  magistrate.  Incidental!}^,  we  only  had  one 
full-time  magistrate  until  iMarch  of  this  year.  But,  we  have  been 
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fighting  very  hard  to  get  a  second,  because  of  tlie  influx  of  the  crim- 
inal matters.  They  have  not  been  doing  anything  else  but  tliose  mat- 
ters that  are  peculiar  under  the  old  commissioner  system.  Tiie  Sixth 
Circuit  has  not  allowed  them  to  hear  any  evidentiary  hearings  of 
prisoner  or  habeas  corpus  petitions  or  social  security  appeals. 

Senator  Btjrdick.  Is  that  not  a  very  small  percentage  of  your 
cases — where  you  have  evidentiary  hearings  in  prisoner  petitions  ? 

Judge  Kaess.  Well,  they  are  getting  more  instead  of  less  because 
of  reversals.  I,  myself,  have  had  one  Supreme  Court  reversal  sent 
back  that  I  have  to  hear,  so  we  are  getting  very  touchy  about  that 
and  are  concerned  that  maybe  we  ought  to  hear  those  petitions  as  do 
Judge  Keith  and  Judge  Fox.  You  hear  them  up  in  the  Upper  Penin- 
sula. You  hear  all  of  them,  don't  you  ? 

Judge  Fox.  Do  you  want  me  to  respond  ? 

Senator  Burdick.  Certainly. 

Judge  Fox,  It  has  been  our  practice  in  the  Upper  Peninsula,  par- 
ticularly, to  simply  take  the  habeas  corpus  cases— the  prisoner  is 
right  there  in  Marquette,  not  very  far  away  from  the  court — we  will 
set  down  15  or  20  of  these  hearings  on  a  day,  and  then  if  they  have 
to  go  over  a  few  days  we  will  work  it  out.  But,  what  we  do  then  is 
just  let  the  defendant  or  the  petitioner  state  on  the  record  his  com- 
plaints, and  the  prison  ofRcials  in  the  State  bring  over  the  proper 
prison  official  to  respond.  This  is  largely  in  the  area  of  habeas 
corpus,  but  we  are  getting  an  increase  in  civil  rights  cases,  and  those 
can  probably  result  in  jury  trials. 

There  is  a  unique  factor  in  JSIichigan.  At  the  very  beginning  of 
the  emphasis  on  habeas  corpuses,  ]\Iichigan  had,  in  1963,  just 
adopted  a  new  constitution.  This  made  an  appeal  in  the  State  court 
available,  as  a  matter  of  right  before  it  was  a  matter  of  grace,  the 
petition,  and  it  opened  the  door  for  a  review  of  matters  that  had  not 
been  reviewable  in  the  past.  The  appellate  court  was  created  to  help 
the  supreme  court  in  this  area,  particularly — to  relieve  the  burden  on 
the  State  supreme  court. 

One  of  the  objects  was  to  handle  this  type  of  case.  The  result  is 
that,  for  quite  a  while,  all  we  had  to  do  was  to  deny  the  petition, 
because  he  had  not  exliausted  every  available  State  remedy,  but  time 
has  run  out  on  that.  Xow,  most  of  them  have  exhausted  their  State 
remedies.  I  might  add  that  Judge  Harry  Phillips,  Chief  Judge  of  tlie 
Sixth  Circuit,  in  respo]ise  to  the  request  of  Chief  Justice  Burger, 
with  the  cooperation  of  Chief  Justice  Cavanaugh  of  the  State 
supreme  court,  set  up  an  ad  hoc  Federal-State  judges  committee.  It 
consists  of  the  chief  judges  of  the  district  courts  and  three  judges  of 
the  appellate  court,  and  Justice  Cavanaugh  had  membei-s  of  the 
supreme  court,  the  appelhite  court  of  the  State  and  the  trial  court. 
One  of  the  objects  of  this  committee  was  to  aid  in  educating  and 
informing  State  judges  on  how  to  avoid  problems  in  conducting  the 
same  hearings  at  one  time. 

Just  recently,  arrangements  were  made  for  all  of  the  INIichigan 
Federal  judges  to  attend  the  State  court  seminar,  and  arrangements 
for  the  program  were  made  to  acquire  the  assistance  of  the  Federal 
judges  from  outside  who  had  exhibited  some  expertise  in  this  field. 
We  have  been  trying  to  work  things  out  without  trenching  upon 
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State  jurisdiction  or  their  sensitivity  and  we  have  had  good  results 
in  that. 

Senator  Burdick.  I  am  talking  about  manpower.  What  is  to  pre- 
vent the  use  of  the  magistrates  or  clerks  from  conducting  the  initial 
review  of  these  prisoner  petitions? 

Judge  Kaess.  The  initial  review?  Nothing. 

Senator  Burdick.  So  many  of  them  are  faulty  on  their  face.  "We 
have  found  this  out  from  other  testimony.  If  1  percent  are  valid  pe- 
titions, you  are  quite  fortunate. 

Judge  Kaess.  I  agree.  But,  it  still  takes  time  to  write  the  opinion 
and  review  it. 

Senator  Burdick.  Well,  the  reason  I  am  asking  this  question  is 
that  when  we  set  up  the  Magistrates  Act  2  or  3  years  ago,  our 
theory  was  that  the  magistrates  were  going  to  relieve  the  district 
court  judges  of  a  part  of  their  burden.  We  want  to  know  whether 
they  are  doing  it  or  not. 

Judge  Kaess.  They  are,  because  we  did  not  use  commissioners.  We 
were  one  of  the  few  districts  that  did  not  use  commissioners.  Judge 
Lederle  was  then  chief  judge,  and  we  rather  enjoyed  it,  but  we  did 
that  at  11  o'clock  and  3  o'clock  recesses.  That  was  some  time  ago.  In 
any  event,  the  judges  were  beginning  to  squawk,  as  they  should,  be- 
cause they  were  getting  more  of  them  and  they  were  taking  greater 
time.  So  we  have  had  to  avail  ourselves  of  the  Magistrates  Act  be- 
cause we  were  without  commissioners. 

But,  in  the  magistrates'  report  that  I  have  here,  based  on  statistics — 
oh,  I  hate  that  word — in  the  first  6  months  of  fiscal  1972  our  mag- 
istrate— we  had  only  one — -was  the  busiest  of  all  full-time  magis- 
trates in  the  county.  The  Administrative  Office  had  recommended 
two,  but  our  circuit  court  did  not  allow  it.  Incidentally,  there  was  a 
little  conflict  with  Cleveland  in  that  situation;  if  we  got  one,  Cleve- 
land had  to  get  one.  In  that  period  of  time,  eastern  Michigan,  our 
District  of  Eastern  Michigan,  reported  a  total  of  2,058  matters  for 
that  period.  There  is  a  part-time  magistrate  in  the  northern  district. 
His  contribution  is  only  a  small  amount.  Our  magistrate  advises 
that  he  personally  handled  at  least  twice  the  number  of  matters  han- 
dled by  any  full-time  magistrate  anywhere  else. 

We  have  tried  to  give  them  some  pretrial  matters.  Our  judges  are 
a  little  hesitant  to  turn  over  civil  pretrial  matters.  Some  are  hesitant 
to  give  them  criminal.  AVe  have  now  worked  out  a  system  under 
Avhicli  we  can  give  trial  dates,  by  communication  from  the  magis- 
trate's office,  to  the  assigned  judge,  so  that  we  get  a  trial  date  after 
they  have  met  with  the  first  criminal  pretrial,  or  in  the  magistrate's 
office.  To  that  extent,  we  are  getting  in  a  little  more  efficient  opera- 
tion. 

And,  I  repeat,  the  only  way  I  can  do  it  is  to  give  them  trial  dates. 
Then  you  get  action.  In  order  to  give  trial  dates,  gentlemen,  you 
have  got  to  have  open  docket  days,  and  that  is  where  we  are.  Mr. 
Westphal  was  referring  to  Judge  Joiner,  who  was  the  dean  of  a  law 
school  before  he  cam.e  to  us,  and  who  is  on  the  rules  committee  for 
the  American  Bar.  He  saj'S  he  cannot  keep  up.  I  do  not  want  to  use 
this  term,  but  he  has  been  complaining,  and  I  was  going  to  say  that 
he  cannot  get  rid  of  as  many  cases  as  he  is  getting  in,  but  he  is  get- 
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ting  in  the  same  number  by  the  draw  system,  as  are  the  other 
judges.  I  note  in  the  statistics  that  we  have  fallen  behind  now.  I  do 
not  know.  I  think  you  quoted  the  years  fiscal  1970  and  1971,  did  you 
not,  Senator? 

Senator  Burdick.  Yes. 

Judge  Kaess.  At  that  time,  we  were  not  squawking  too  much,  but 
now  we  are.  The  thing  that  has  caused  us  a  great  deal  of  difliculty— 
and  this  can  happen  anytime  to  anybody — we  have  Judge  Free- 
man, who  has  liacl  to  leave  as  chief  judge,  wdio  is  past  retirement 
age.  I  do  not  knoAV  how  long  he  will  stay.  We  have  Judge  Roth 
gone,  and  whether  he  will  be  able  to  come  back  to  full-time  status,  I 
do  not  know,  but  somebody  has  to  do  the  work.  We  are  in  that  bind 
as  well. 

We  now  have  two  magistrates.  We  got  the  other  one  in  !March. 
But,  I  must  say  to  you.  Senator,  that  we  have  limited  our  work  by 
reason  of  their  advisiiig  us  that  they  cannot  handle  any  more.  I 
know  from  personal  observation  that  our  magistrates  are  required  to 
stay  until  at  least  6  o'clock  to  get  rid  of  their  assignments.  That  is 
not  too  pleasant,  especially  staffwise.  I  do  not  believe  there  is  a 
judge  that  leaves  before  5  o'clock,  and  they  are  usually  going  home 
about  5 :30  or  6 :00  at  best.  Some  of  them  go  later.  We  have  one 
judge  Avho  works  well  into  the  evening.  Two  of  them.  Judge  Gubow 
and  Judge  DeMascio  just  carry  on  with  the  case  until  it  is  disposed 
of.  If  thej'  have  a  case  docketed  for  the  next  day,  they  work  right 
into  the  evening.  I  do  not  want  those  judges  to  work  like  that,  and  I 
have  warned  Judge  Joiner  that  he  cannot  keep  up  the  pace.  He  is 
running  two  cases  in  tandem.  He  runs  from  from  8  :30  to  1  o'clock 
in  a  jury  cavSe  and  then  will  try  to  have  a  civil  case  on  for  the  after- 
noon, or  maybe  another  jury  case.  Judge  DeMascio  has  had  two  ju- 
ries working  at  the  same  time.  I  do  not  think,  personally,  that  that 
is  an  efficient  way  of  doing  it,  but  they  have  tried  that  device  to  try 
to  reduce  their  dockets.  They  have  not  been  too  successful,  and  I 
have  told  Judge  Joiner  he  should  not  do  it. 

First  of  ail,  there  is  a  staff  problem  with  court  reporters:  they 
cannot  get  out  transcripts  if  they  are  going  to  be  working  like  tliat. 

So,  statistic  wise.  I  cannot  argue  with  you. 

Senator  Burdick.  Xo.  Statistic  Avise,  if  you  have  10  healthy 
judges 

Judge  Kaess.  I  do  not  have  10  healthy  judges,  however. 

Senator  Burdick.  That  is  an  assumption  we  have  to  rely  upon, 
when  we  are  evaluating  these  requests  for  judgeships.  We  have  to 
assume  that  we  are  going  to  have  a  healthy  judiciary,  and  we  have 
to  plan  on  that  for  the  future. 

Judge  Kaess.  I  wonder,  can  you  really — the  only  way  I  think  you 
are  going  to  get  rid  of  it,  as  the  AVayne  Circuit  Court  did,  that  is 
one  of  our  county  courts,  they  brought  in  some  12  to  14  extra  judges 
and  put  on  a 

Mr.  WES'rpiiAL.  Crash  program. 

Judge  Kaess.  Crash  program.  I  thank  you,  sir.  They  did  a  good 
job.  Frankly,  I  know  I  am  going  to  be  off  here  from  where  I  sit,  but 
the  only  Avay  we  arc  going  to  dispose  of  litigation  is  if  the  Senate 
will  give  us  that  type  of  added  manpower.  Then  we  can  do  the  same 
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thing,  ^yc  can  cope  with  the  increased  litigation.  We  are  getting  so 
many  class  actions,  and  these — what  do  j'ou  call  them — Civil  Rights 
•cases,  that  we  cannot  dispose  of  them. 

We  have  to  hear  them;  some  of  them  might  have  merit.  We  have 
to  find  out  how  many  of  tliem  have  merit.  We  are  getting  all  of  this 
ecology  business  now,  and  product  liability  is  also  coming  in  in 
_great  shakes. 

If  I  may  say  so.  Congress  has  not  helped  us  greatly  with  this  new 
h'gislation— with  the  Omnibus  Crime  bill,  the  Consumer  Protection 
measures,  and  Equal  Employment  Opportunity  cases. 

Senator  Burdick.  But  by  the  same  token,  Judge,  we  have  given 
you  some  relief.  Selective  "Service  is  fading  out  and  prisoner  peti- 
tions can  be  handled,  more  today  than  in  the  past,  by  Commissioners 
■or  bj'  jSIagist rates.  We  have  enacted  amendments  to  the  Maritime 
law,  and  the  testimony  before  the  Commerce  Committee  indicates 
they  should  reduce  litigation  by  50  percent.^ 

Judge  Kaess.  I  do  not  know  about  that,  sir. 

Senator  ButvDick.  That  is  what  the  testimony  predicted.  Whether 
it  is  realized  in  practice  remains  to  be  seen. 

Judge  Kaess.  It  has  not  been  yet. 

Senator  Burdick.  As  j^ou  know,  it  is  the  unseaworthiness  theory 
versus  the  negligence  theory.  The  full  impact  may  take  a  little  time. 
We  have  urged  the  appointment  of  as  many  ]Magistrates  as  possible. 
And  there  is  yet  a  fifth  area  where  Ave  are  giving  you  some  help.  We 
are  abolishing  the  three-judge  courts  which  tie  up  judges  time.  That 
will  be  before  the  Judiciary  Committee  in  just  a  few  days,  and  it 
has  almost  unanimous  support  among  judges  all  around  the  country. 
The  three  judge  court  is  sure  to  go.  We  know  that  it  not  only  ties 
up  the  judges'  time  when  they  are  on  the  case,  but  the  arrangements 
for  travel  that  go  with  it  recjuire  an  awful  lot  of  time.  So,  we  have 
some  relief  in  a  few  areas  for  you  that  you  did  not  have  before. 

Judge  Kaess.  I  have  not  noticed  any  decrease  in  ]Maritime  cases 
and  Jones  Act  cases. 

Senator  Burdick.  Well,  this  was  just  as  of  last  October.  It  is  like 
the  Selective  Service;  it  is  all  to  come.  These  are  benefits  you  are 
going  to  get  in  the  future. 

Judge  Kaess.  I  know  you  must  be  right  because  you  are  more  fa- 
miliar with  them  than  I.  Any  relief  that  the  courts  can  have  on  that 
situation  is  certainly  needed.  Still,  that  does  not  eliminate  these  new 
types  of  cases  we  get  getting  in  the  Civil  Eights  area.  We  have  to 
hear  them.  Even  prisoner  cases  are  tying  in  Avith  Civil  Rights  cases, 
and  some  of  the  prisoner  cases  are  called  class  actions.  That  requires 
a  determination  as  to  whether  or  not  it  is  a  proper  class  action,  and 
we  have  to  approach  those  differently.  I  see  an  ever-climbing  num- 
ber of  these  when  looking  into  the  future. 

Detroit  is  not  a  very  peaceful  town,  shall  we  saj',  and  I  see  more 
and  more  and  more  and  more.  Incidentally,  in  my  experiences  of 
having  heretofore  been  a  prosecutor  and  U.S.  Attorney,  we  used  to 
got  pleas  much  easier  than  we  are  getting  them  now.  Another  reason 
for  delay  is  that  larger  numbers  are  going  to  trial,  and  they  are  all 
])raying  for  error,  so  that  we  are  trying  many  more  criminal  cases 
than  we  ever  tried  before.  You  had  said  something  about  that  statis- 
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tic  wise  that  concerned  me,  because  I  have  never  tried  so  many 
criminal  cases  as  I  have  in  this  last  4  years. 

Senator  BrEDicK.  I  said  86  percent  go  without  trial. 

Jud,o-e  IviVESS.  Yes.  Tl)at  takes  a  iiood  judge.  Thoy  are  nil  look'- 
ing  for  deals.  I  am  talking  about  defendant  counsels.  Our  judges  do 
not  go  for  these  negotiated  pleas. 

Judge  Fox.  Plea  bargaining. 

Judge  Kaess.  Yes,  plea  bargaining.  We  might  listen  to  it  a  little 
bit,  but  we  do  not  like  it.  Our  judges  do  not  like  it  because  we  are 
concerned  about  our  sixth  circuit  and  its  position.  So,  our  judges  do 
not  involve  themselves  in  plea  bargaining.  We  are  trying  to  avoid  it. 
Now,  it  has  its  good  points,  but  it  also  has  its  bad.  I  do  not  like  to 
see  a  bank  robbery  reduced  to  a  charge  of  embezzlement  or  a  lesser 
offense  that  makes  it  a  misdemeanor  when  guns  have  been  used  and 
so  on.  If  3'ou  want  to  get  plea  bargaining  into  the  situation — I  per- 
sonally do  not  believe  in  it — just  to  hasten  a  busy  U.S.  Attorney's 
office  and  our  office.  Now,  if  you  are  talking  about  multiple  district 
courts,  and  the  average  as  created  by  statistics,  all  judges  have  their 
own  personalities.  Some  are  excellent  negotiators.  For  instance,  we 
have  a  judge  who  can  get  rid  of  cases,  and  I  will  be  darned  if  I 
know  how  he  does  it.  I  am  not  too  bad  myself. 

But,  there  are  some  who  just  cannot  get  rid  of  civil  or  criminal 
cases,  cannot  get  them  disposed  of  by  pleas  or  by  settlement.  Now,  I 
think  INIr.  Hansen  can  illustrate  that  we  have  got  three  or  four 
judges  who  are  reducing  their  dockets.  We  also  have  another  four  or 
five  or  six  that  are  falling  behind,  but  that  is  not  because  they  are 
not  working;  it  is  just  because  they  may  not  have  that  zip  to  create 
settlements. 

Senator  Burdick.  Well,  you  are  doing  very  well.  The  average  for 
settlements  that  we  have  seen  most  often  in  the  course  of  these  hear- 
ings has  been  92  or  93  percent,  and  therefore  I  would  say  you  are 
doing  fine. 

Judge  Kaess.  Well,  I  don't  know.  Judge  Keith  is  the  one  who  can 
really  settle  them.  I  have  often  said,  "can  I  sit  in  there,  but  I  do  not 
want  to  interrupt."  It  is  not  my  business  to  sit  in  with  him.  Judge 
Joiner  has  visited  to  see  what  he  is  doing.  We  have  one  circuit  judge 
from  the  Wayne  Circuit  Court,  a  judge  who  also  has  a  reputation 
for  being  able  to  effect  settlements,  that  is  a  reputation  for  "forcing" 
them.  I  do  not  quite  believe  in  that.  We  had  liim  sit  in  on  some  of 
these  cases — pretrials — to  see  what  he  was  doing,  but  some  of  us  just 
do  not  like  to  effect  settlements  with  veiled  threats.  I  do  not  care  to 
partake  in  that  sort  of  thing,  but,  if  he  can  get  it  done,  fine. 

I  have  a  case  that  was  supposed  to  have  started  today.  INIonday  is 
motion  and  miscellaneous  day,  and  on  Tuesday  I,  and  most  of  the 
other  courts  are  following  me,  set  four  cases,  usually  but  not  neces- 
sarily, jury  cases,  hoping  that  we  can  get  one  to  go,  and  we  usually 
do.  Well,  I  have  this  case  involving  five  or  six  defendants,  where  the 
demand,  and  properly  so,  is  about  $1  million. 

That  will  take  10  weeks.  I  can  now  foresee  that  length  of  time, 
and  there  goes  my  docket  for  the  next  2  months. 

Senator  BuRnrcK.  But  they  may  show  up  just  before  the  impanell- 
ing of  the  jury  and  walk  in  with  a  settlement. 
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Judge  Kaess.  T  have  had  several  pre-trials  on  this  one  case  and  I 
have  not  even  gotten  an  offer  from  four  of  the  defendants.  One  of 
the  defendants  has  guaranteed,  to  the  plaintiff,  some  $750,000,  but 
tlie  others  will  not  crack. 

Senator  Burdick.  You  know,  Judge,  I  was  a  lawyer  once,  too,  and 
I  know  what  the  sight  of  the  jury  means;  it  is  pretty  persuasive. 

Judge  Kaess.  There  is  nothing  like  it,  I  agree  with  you,  sir.  I  was 
in  the  negligence  field  before  I  became  a  U.S.  Attorney.  I  know  of 
wliat  you  speak. 

Senator  Btjrdick.  The  questions  you  have  long  awaited  from  the 
staff  Avill  begin  now. 

Judge  Kaess.  All  right. 

Mr.  Westphal.  Judge  Kaess,  I  have  just  a  few  questions  here.  I 
will  try  to  move  through  them  as  fast  as  I  can. 

Judge  Kaess.  I  am  sorry  I  have  taken  so  much  time. 

Senator  Burdick.  That  is  all  right. 

]\Ir.  Westphal.  I  notice  that,  according  to  the  report  made  to  the 
Administrative  Office,  the  judges  in  your  district  last  year  held  2854 
pretrial  conferences.  In  addition,  your  magistrates  held  212  pretrial 
conferences.  Now,  apart  from  the  magistrates — and  you  have  already 
said  that  many  of  your  judges  do  not  think  they  should  have  magis- 
trates holding  pretrial  conferences  in  civil  cases — of  these  2854 
pretrials  held  by  your  judges,  approximately  how  many  of  those 
were  in  civil  cases  and  approximately  how  many  were  in  criminal 
cases  ?  Have  you  any  rough  estimate  of  that  ? 

Judge  Kaess.  No,  I  do  not.  Do  you  liave  anything  ? 

Mr.  Hansen.  I  am  sorry,  we  would  have  to  supply  that  for  the 
record. 

Judge  Kaess.  I  would  say  that  what  we  are  talking  about  is  civil 
cases. 

Mr.  Westphal.  Primarily  civil  cases? 

Judge  Kaess.  Not  criminal  cases,  although  we  do — I  try  to  avoid 
more  than  one  pretrial  in  a  criminal  case  and  then  it  is  usually  late — 
just  before  it  goes  to  trial.  Well,  not  just  before,  but 

]Mr.  Westphal.  That  is  285  pretrial  conferences  per  jud:ze  for  your 
10  judges?  Now,  what  generally,  is  the  practice  when  those  pretrial 
conferences  are  held?  How  does  the  judge  work  them  into  his  sched- 
ule? 

Judge  Kaess.  I  will  speak  for  myself.  I  tliink  the  others  are  doing 
likewise.  I  hold  them  on  Monday  afternoon  at  half -hour  intervals 
and  get  rid  of  them  on  new  cases,  to  get  the  first  ones  out  of  the 
way.  Generally,  they  are  on  INIonday  afternoon  and  go  until  they  are 
through.  And  I  set  about  six,  depending  on  what  they  are. 

Mr.  Westphal.  When  is  that  pretrial  conference  held  with  refer- 
ence to  the 

Judge  K.^ss.  Two  o'clock,  I  am  sorry. 

^Ir.  Westphal.  When  is  the  pretrial  conference  held  with  refer- 
ence to  the  tentative  trial  date? 

Judge  Kaess.  Again,  I  can  only  speak  from  personal  experience.  I 
set  one  pretrial  shortly  after  the  matter  is  at  issue;  that  is,  they  will 
have  notice  of  trial  in  about  2  months,  so  it  would  be  within,  say,  3 
months  of  trial.  That  is  the  first  one.  I  find  from  experience  that 
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thev  have  not  done  a  darn  thing  on  either  side.  Neither  side  has 
done  a  darn  thing  on  the  first  pretrial.  But,  at  that  time  I  set  dead- 
lines for  discovery,  depending  on  the  particular  case  involved.     ^ 

A  complicated^antitrust  case  is  a  different  ball  of  wax,  but  m  the 
ordinary  negligence  case  or  diversity  case,  I  will  give  them  deadlines 
of  3  months.  I  will  find  out.  first,  what  they  have  to  say  about  it  and 
how  much  time  they  think  they  will  need  to  get  the  case  ready. 

^Ir.  "Westpiiai..  So  that  a 

Judge  Kaess.  So  that  there  will  be  a  second  pretrial. 

INIr.  Westphal.  So  in  some  cases  you  must  hold  even  a  second 
pretrial  ?  You  liold  one  after  the  case  is  at  issue,  and  then  you  set 
some  deadlines  for  discovery,  and  assuming  that  they  do  not  get 
around  to  negotiating  a  settlement,  then  you  reach  some  point  in 
time  when  you  hold  a" second  pretrial  conference  in  that  case?  When 
is  that  second  pretrial  conference  held,  in  relation  to  a  tentative  trial 

date? 

Judge  Kaess.  Shortly  after  the  deadline  has  been  given  for  the 
completion  of  discovery. 

]\[r.  "Westpital.  When  would  that  be? 

Judgo  Kaess.  Roughly,  o  to  4  months. 

]Mr.  Westphal.  Three  to  4  months.  As  T  understand  it,  tlien,  your 
pretrial  conferences  are  sclieduled  for  ^Monday  afternoon,  ^londay 
l3eing  motions  dav  in  your  court  ? 

Jud^e  Kaess.  We  hear  motions  in  the  mornings  and  pretrial  in 
the  afternoon. 

Judge  Westpttal.  INIotions  in  the  morning  and  pretrials  in  the  af- 
ternoon ?  Ts  that  generally  the  process  ? 

Judge  Kaess.  I  tliink  so. 

Mv.  Westphal.  Of  most  of  your  10  judges,  I  take  it  ? 

Judgo  Kaess.  I  believe  so. 

]Mr.  Westphal.  It  will,  however,  vary  from  judge  to  judge  de- 
pending on  his  working  habits? 

Judge  Kaess.  Yes. 

'Sh:  Westphal.  Well,  given  your  pretrial  procedure,  as  I  look  at 
the  fisrures.  these  thoughts  come  into  my  mind  : 

In  the  Nation  as  a  whole,  91  percent  of  all  civil  cases  are  settled 
without  a  trial.  As  we  have  been  going  through  the  42  districts  that 
we  will  have  heard  by  the  time  we  get  through  here  today,  we  have 
found  tliat,  even  in  a  district  that  does  not  hold  any  pretrial  confer- 
ences at  all,  except  in  a  complicated  case  where  they  have  to  hold 
one  in  order  to  simplify  the  trial,  they  achieve  a  settlement  percent- 
age of  from  88  to  91  percent.  The  thought  enters  my  mind,  as  I  look 
at  this  effort  that  your  bench  is  putting  into  pretrial  conferences, 
that,  ill  large  part,  it  is  simply  leading  lawyers  by  the  hand.  Some 
of  the  pretrials,  of  course,  must  be  held  repeatedly,  especially  in 
complicated  cases.  But  in  the  run-of-the-mill  cases,  a  pretrial  confer- 
ence is  often  not  needed.  It  sounds  to  me  like  some  of  this  is  being 
done  simply  so  that  the  court  is  al)le  to  take  control  of  the  process- 
ing of  the  case,  because  you  feel  that  you  have  to  lead  the  lawyers 
through  it. 

Now,  you  mentioned  earlier  that  it  has  been  your  experience — and 
I  think  it  has  been  that  of  most  of  us — that  there  is  a  so-called 
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deop-freeze  period  after  tlic  action  is  filed,  before  it  finally  comes  to 
issue,  when  not  a  devil  of  a  lot  happens.  Finally,  if  you  give  them 
enougli  time,  they  will  try  to  prepare  that  case,  because  tliey  know 
that  it  will  be  reached  for  trial  in  9  months,  or  10  months,  or  11 
months.  But,  by  the  same  token  you  tell  us  that  the  thing  that  pro- 
duces the  most  settlements  is  the  threat  of  a  trial.  They  will  more 
often  settle  on  the  steps  of  that  courthouse,  as  we  all  know. 

Now.  in  the  testimony  we  received  from  one  of  the  districts,  the 
Western  District  of  jNlissouri,  we  learned  of  their  effort  to  wrestle 
with  this  problem  of  getting  law^-ers  to  settle  cases  before  they  reach 
the  courthouse  steps  by  taking  control  of  the  case  and  moving  it 
along.  In  INIissouii,  they  put  out  a  rule  of  court — I  think  it  is  rule 
20.  It  prescribes  certain  time  limits  within  which  the  lawyers  have 
to  make  all  motions.  Then,  in  an  additional  time,  they  have  to 
exhaust  all  discovery.  Then,  on  a  certain  date,  they  have  to  file  with 
the  court  a  stipulation  of  their  ovv'n  pretrial  conference.  In  that  dis- 
trict the  judges  wind  up  holding  a  pretrial  only  in  the  most  compli- 
cated of  cases  or  in  those  cases  in  whicli  the  lawj'ers  are  so  obstinate 
that  they  cannot  get  together  on  a  pretrial  statement. 

Xow,  I  think  that  if  the  court  follows  a  certain  practice  or  proce- 
dure, whether  it  is  a  tight  calendar  practice  or  a  special  practice 
witli  respect  to  pretrials,  for  a  long  length  of  time,  the  lawyers 
finally  learn  how  to  beat  the  system,  to  work  it  for  the  delays  that 
suit  their  convenience,  to  win  continuances  to  suit  their  convenience. 
The  biggest  problem  any  court  has  is  trying  to  keep  lawyers  off  bal- 
ance enough  so  that  tliey  cannot,  by  their  natural  tendency  to  do  so, 
procrastinate  and  delay  the  court's  work.  Has  5'our  court  given  any 
thought  to  trying  to  put  in  a  rule  such  as  Missouri's,  whereby  you, 
in  effect,  serve  notice  on  counsel  that,  as  officers  of  the  court,  they 
have  the  responsibility,  and  that  the  couit  should  not  have  to  lead 
tliem  by  the  hand  ?  It  seems  to  me  that  Monday  afternoons  could  be 
diverted  to  the  trial  of  cases.  You  would  regain  a  half  a  day  every 
week  for  trial  efforts. 

Judge  Kaess.  Well,  you  do  have  an  exact  grasp  of  what  is  going 
on.  Frankly,  I  do  not  place  that  much  credence  in  pretrials,  but  I  do 
feel  that  they  are  necessary  where  you  have  a  huge  bar  in  the  big 
metropolitan  areas.  I  do  not  think  a  iMissouri  plan  will  work  in  those 
areas.  I  just  do  not  think  that  will  work  in  Detroit.  Usually,  you 
will  find  a  group  of  fi.rms  who  represent  claimants  and  the  defense 
work  is  with  firms  devoting  their  time  to  that  type  of  business.  They 
know  what  the  judges  are  doing,  liow  they  do  it,  what  their  time 
problems  are,  and  how  their  calendar  is.  I  do  the  pretrial  work 
because  I  want  to  be  involved,  first  of  all  to  know  more  about  the 
case,  and  I  do  not  think  a  voluntar}^  arrangement  of  that  kind 
would  work.  I  do  not  think  counsel  would  do  anything. 

Mr.  Westpiial.  Well,  it  vv-ould  hardly  be  voluntary.  The  court 
would  have  a  local  rule  saying  "you  must  do  this,  and  if  you  do  not 
to  it,  there  will  be  certain  sanctions."  Judge  Becker  down  in  ]Mis- 
souri  rides  herd  on  the  lawyers.  The  bar  fought  it  like  a  wet  cat,  but 
finally 

Judge  Kaess.  He  is  an  innovator,  I  agree. 


93-123—73 -.7 


886 

Mr,  Westphal.  He  finally  got  them  into  shape,  and  he  feels  he 
has  made  some  progress.  I  am  sure,  however,  that  within  a  few 
years,  the  lawyers  will  learn  how  to  beat  that  system,  and  he  is 
going  to  have  to  make  some  other  changes. 

Judge  Kaess.  We  have  experimented  with  three  judges  taking  all 
of  the  negligence  cases  and  running  one  case  right  after  another,  so 
that  one  case  would  be  called  right  after  another,  and  they  thought 
that  that  would  increase  the  number  of  settlements.  They  were  on 
standby,  each  ready  for  a  judge.  ^Y]\en  he  got  through  with  one 
case,  he  would  move  right  on  and  try  the  next  one.  That  failed,  and 
I  thought  it  was  going  to  succeed.  But,  again,  it  threw  the  dockets 
off,  because  those  three  judges  had  to  be  off  of  everything  for  3 

months. 

Mv.  WESTniAL.  I  just  have  a  couple  of  other  quick  questions  here. 
I  noticed  that  your  caseload,  as  it  has  in  many  courts,  has  ebbed  and 
swayed  over  the  years.  In  1970,  you  liad  a  large  number  of  narcotic 
commitment  cases.  They  jumped  from  roughly  48  cases  in  1968  up  tx5 
297  in  1969  and  then  up  to  671  in  1970.  The  1970  terminations  of 
civil  cases  were  very  high  because  they  reflected  these  narcotic  com- 
mitment matters,  but  I  see  that  that  business  has  now  dropped  off. 

Judge  Kaess. You  mean  sentences  for  narcotic  defendants  ? 

]Mr.  Westphal.  Xo,  these  are  civil. 

Judge  Kaess.  I  do  not  think  we  counted  those  in  our  statistics. 
We  do  not  count  them  do  we  ? 

]Mr.  Westphal.  Yes,  they  are  included  in  the  statistics  in  the 
Administrative  Office. 

Judge  Kaess.  I  have  not  seen  any. 

Mr.  Westphal.  One  other  thing  the  subcommittee  has  been  look- 
ing at,  in  its  effort  to  find  some  standards  or  indicia  of  workload  as 
distinguished  from  caseload  or  pcr-case  filings,  is  the  amount  of 
bench  time  that  is  reported  by  judges  in  their  reports  to  the  Admin- 
istrative Office.  For  the  eastern  district  of  Michigan,  those  reports 
show  that,  in  1972,  the  judges  on  your  bench  averaged  118  trial 
days.  This  computation  is  based  on  5  hours  being  a  trial  day,  and 
they  averaged  118  trial  days.  Then  for  nontrial  work,  bench  work 
such  as  arraignments  and  motions  and  so  forth,  the  reports  sliow  an 
average  of  9  days  per  judge.  According  to  those  reports,  the  total 
bench  tiriie  per  judge  was  127  days. 

Now,  the  subcommittee  has  been  regarding  220  as  the  maximum 
possible  available  working  days  in  a  year,  and  it  has  been  suggested 
to  the  committee  that  if  the  court  is  recording  substantially  less  than 
110  days  of  bench  time  on  those  reports,  it  is  not  as  fully  occupied 
as  it  should  be.  If  they  are  averaging  substantially  over  110  days, 
which  your  court  is,  that  indicates  that,  as  your  testimony  has 
shown,  your  judges  are  working  hard.  We  have  seen  many  districts 
were  that  statistic,  was  130  or  140  days.  Some  of  these  districts  went 
as  high  as  180  or  190  days  of  bench  time  in  a  year,  which  I  believe 
is  excessive,  even  though  they  are  cumulative  days  and  not  complete 
days. 

Now,  let  me  ask  you  one  additional  question.  Judge.  How  many 
courtrooms  and  chambers  do  you  have  available  in  Detroit?  You 
have  nine  resident  judges  in  Detroit,  as  I  understand  it. 
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Judge  Kaess.  Yes. 

]Mr.  Westpiial.  Ho^Y  many  courtrooms  do  you  have? 

Judgo  Kaess.  Let  me  give  you  one  good  statistic  that  I  neglected 
to  mention.  In  the  event  that  you  give  us  another  judge— and  I  hope 
you  do — I  have  a  spare  courtroom  for  him.  It  is  not  going  to  be  any 
cost  to  the  Government. 

Mv.  Westphal.  So  you  have  10  courtrooms  in  Detroit  ? 

Judge  Kaess.  Yes. 

]Mr.  Westphal.  Ten  courtrooms  and  chambers  ? 

Judge  Kaess.  Right. 

^Ir.  Westphal.  Does  that  inchide  office  space  for  supporting  per- 
sonnel ? 

Judge  Kaess.  Yes.  One  moment — that  is  Judge  Eoth.  Now,  he 
used  to  divide  his  time  betAveen  Detroit  cases,  and  northern  division 
cases,  and  he  complained  to  me  that  he  could  not  do  both. 

]Mr.  Westphal.  There  is  now  one  full 

Judge  Kaess.  They  have  one  judge  up  there,  and  we  have  a  court- 
room that  is  empty  and  available. 

Mr.  Westphal.  That  is  all  the  questions  I  have. 

Judge  Kaess.  So.  I  do  have  that  to  add;  that  it  would  not  cost 
vou  anythins:. 

Senator  BrRDiCK.  Thank  you,  Judge. 

Judge  Kaess.  Thank  you. 

Oh,  there  is  one  other  matter.  Here  is  an  interesting  article  that 
was  in,  I  think,  "The  Third  Branch,"  about  a  class  action  suit  that 
was  recently  filed  in  the  Federal  District  Court  in  INIassachusetts. 
The  suit  names  the  State  of  Massachusetts.  The  plaintiffs  brought 
this  action  in  their  own  right  as  a  class  action.  I  do  not  mean  to 
interrupt,  but  I  woidd  like  to  leave  it  with  you,  because  two  cases 
have  been  started — one  in  INIassachusetts  and  one  in  New  York — 
where  the  party  has  sued  for  a  failure  to  provide  adequate  court 
facilities,  judges,  cleiical  and  other  services.  They  would  recj[uire  the 
department  to  provide  both  short-term  and  long-term  plans  nec- 
essary to  permit  the  judiciary  to  effectuate  a  program  that  can  be 
reasonably  expeditious.  I  am,  of  course,  paraphrasing  this.  New 
York  has  had  no  decision,  but  it  now  has  the  suit. 

Senator  Burdick.  Thank  you.  Judge.  We  will  receive  it  for  the 
file.  We  appreciate  your  bringing  the  article  to  our  attention.  I  will 
now  enter  in  the  record  Administrative  Office  Exhibits  1  and  2  and 
Committee  Exhibits  1,  2,  and  3  for  the  Eastern  District  of  IMichi- 
gan. 
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■Committee  Exhibit  J 
Michigan,  Eastern 


Judicial  Service  Given  and  Received  (c 


ontinued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 

1969 

1970 
1971 

1972 


Fox , . . 
Neese, 


Fox. .. 
Neese. 


Fox. 


Fox 

O'SuUivan. 


Mich(W) 
Tenn{E) 

Mich(W) 
Tenn(E) 

Mich(W) 

Mich(W) 
6th  Cir. 


Feikers . 
Roth . . . 
Keith... 
Feikers . 


Mich(W) 
6th  Cir 
6th  Cir 
6th  Cir 


44 
37 

22 
1 


1 
25 

1 
3 
3 
3 
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Senator  BrRoicK.  The  next  matter  on  onr  schedule  this  morning  is 
tliat  of  ^Michigan  Western's  request,  but  I  see  that  Senator  Thur- 
mond is  here.  Senator,  I  ^Yonder  if  you  would  like  to  introduce  your 
chief  judge  now,  so  that  you  can  get  back  to  your  work.  We  can 
proceed  with  ]Michigan  Western  after  your  introduction.  Or  would 
you  like  to  return  later? 

Senator  Thurmoxd.  Mr.  Chairman,  I  would  like  to  be  here  when 
he  testifies — as  a  courtesy  to  him.  I  will  just  wait  a  few  minutes. 

Senator  Burdick.  Sometimes  these  judges  take  longer  than  a  few 
minutes. 

Judge  IL\Ess,  Witness  me. 

Senator  Burdick.  Well,  we  started  rather  slowly  and  then  ran 
over.  That  is  no  one's  fault,  Judge.  These  things  don't  always  run  on 
a  smooth  schedule. 

Senator  Thurmoxd.  '\Mio  is  next? 

Senator  Burdtck.  The  Western  District  of  ]Michigan. 

Senator  Thurjioxd.  AMio  is  next  after  that  ? 

Senator  Burdick.  You  are. 

Senator  Thurmoxd,  I  will  just  wait;  you  go  ahead. 

Senator  Burdick.  Very  fine. 

Judge  Fox,  we  have  your  letter  of  April  27.  I  will  now  make  that 
letter  a  part  of  this  record,  and  you  may  proceed  with  your  testi- 
mony in  any  manner  you  wish. 

[Judge  Fox's  letter  follows :] 

U.S.  District  Coubt, 
Western  District  of  Michigan, 
arand  Rapids,  Mich.,  April  27,  1973. 
Hon.  Quextin  N.  Burdick, 

Subcommittee  on  Improvements  in  Judicial  Machinery, 
Committee  on  the  Judiciary, 
Was7iinf/ton,  D.C. 

De.vr  Senator  Burdick  :  Thank  you  for  your  letter  of  April  23.  1973. 
On  August  2,  1971,  we  addressed  a  letter  to  Mr.  Joseph  F.  Spaniel,  Jr.  urg- 
ing the  creation  of  a  full-time  rather  than  a  part-time  Magistrate  in  Grand 
Rapid.*!.  In  .support  of  this  request,  we  pointed  to  the  following  factors : 

1.  The  genuine  need,  experienced  by  District  Judges  everywhere,  to  be  re- 
lieved of  many  routine  or  administrative  duties.  Increasingly  routine  and  ad- 
ministrative matters  act  as  impediments  to  the  performance  of  Judges  in  their 
own  passing  and  purely  judicial  functions  of  ofQce. 

2.  The  population  of  our  District  is  now  2,574.424,  making  the  ratio  of  the 
population  per  judge  in  the  Western  District  of  Michigan  much  higher  than 
the  average  for  the  Sixth  Circuit  and  more  than  twice  that  of  the  Federal  Ju- 
diciary as  a  whole.  Furthermore,  the  Western  District  of  Michigan  has  experi- 
enced a  12.S%  population  growth  over  the  last  ten  years.  This  rate  of  growth 
is  second  only  to  the  Eastern  District  of  Michigan  in  the  Sixth  Circuit.  These 
factors  only  serve  to  magnify  the  problems  referred  to  in  the  preceding  para- 
graph. 

3.  The  unusual  geographic  features  of  the  Western  District  require  that 
court  be  held  in  several  different  locations.  Many  of  these  are  in  the  Lower 
Peninsula,  ie..  Grand  Rapids,  Kalamazoo,  Lansing,  and  Traverse  City,  but  oth- 
ers. Marquette  and  Sault  Ste.  Marie,  are  in  the  Upper  Peninsula. 

The  Northern  and  Southern  Divisions  of  the  District  are  separated  by  Lake 
Michigan  and  the  Straits  of  Mackinac,  and  the  distance  from  one  end  to  the 
other  is  approximately  seven  hundred  miles.  Transportation  from  the  principal 
station  at  Grand  Rapids  to  Marquette  is  over  four  hundred  miles,  and  is  ac- 
complished by  plane  via  Green  Bay,  Wisconsin ;  or,  weather  permitting,  by  car 
or  a  combination  of  car  and  carferry. 
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The  caseloads  in  Kalamazoo  and  Marquette  are  such  that  the  Judges  are 
obliged  to  make  frequent  trips  and  are,  therefore,  often  away  from  their  prin- 
cipal station  at  Grand  Rapids.  This  makes  the  availability  of  a  full-time  Mag- 
istrate for  Grand  Rapids  particularly  desirable.  The  Magistrate  would  main- 
tain needed  continuity  in  the  handling  of  routine  matters  while  providing 
coordination  of  the  Judges  at  the  several  locations  where  they  sit. 

It  is  our  plan  that  the  full-time  Magistrate  requested  be  given  increased  re- 
sponsibility and  power  as  authorized  under  28  USC  §636 (a)  and  (b).  Specifi- 
cally, vv-e  feel  the  Magistrate  should  be  given  authority  to  perform  the  follow- 
ing duties : 

(a)  Serve  as  a  special  master  pursuant  to  Rule  53  of  the  Federal  Rules  of 
Civil  Procedure.  Such  service  would  include  determination  of  valuation  in  con- 
demnation cases,  hearing  testimony  and  submitting  a  report  and  findings  in 
nonjury  or  jury-waived  cases  involving  difficult  accounting  or  computation  of 
damage  questions,  supervision  of  discovery  in  connection  with  special  aspects 
of  patent  and  antitrust  cases  involving  numerous  issues,  claims  and  documents, 
or  in  class  action  cases  involving  numerous  claimants  and  diverse  claims. 

(b)  Assist  the  District  Judges  in  the  conduct  of  pretrial  and  discovery  pro- 
ceedings in  civil  and  criminal  actions. 

In  civil  actions,  the  Magistrate  would  conduct  an  initial  status  pretrial  con- 
ference within  fifteen  to  thirty  days  after  a  case  is  at  issue.  The  Magistrate 
could  also  conduct  motions  relating  to  discovery  under  Rules  26  to  37,  motions 
relating  to  security  for  costs,  motions  to  extend  time  for  pleadings,  motions  for 
leave  to  amend  pleadings,  motions  for  substitution  of  counsel  or  parties,  mo- 
tions to  add  parties,  to  intervene,  or  to  file  third-party  complaints,  motions  to 
sever  or  to  consolidate,  and  motions  to  set  aside  judgments. 

In  criminal  cases,  the  Magistrate  would  consider  motions  relating  to  deposi- 
tions, discovery,  and  inspection,  motions  relating  to  subpoenas,  motions  for 
mental  or  other  examinations,  motions  for  appointment  of  interpreters  or  ex- 
pert witnesses,  motions  for  bill  of  particulars,  motions  for  continuance,  and 
motions  for  release  or  substitution  of  counsel. 

(c)  Review  and  make  recommendations  with  regard  to  petitions  filed  by  fed- 
eral and  state  prisoners  seeking  relief  from  their  conviction.  This  would  in- 
clude petitions  filed  by  federal  prisoners  under  28  USC  §2255,  by  Federal  pris- 
oners to  review  United  States  Parole  Board  decisions,  and  by  federal  or  state 
prisoners  for  writs  of  habeas  corpus  or  mandamus. 

(d)  Supervise  the  civil  and  criminal  calendar  under  the  direction  of  the  Dis- 
trict Judge. 

(e)  Review  and  make  recommendations  on  cases  which  come  before  the 
court  on  a  developed  administrative  record,  such  as  actions  to  review  adminis- 
trative determinations  under  the  Social  Security  Act  and  related  statutes,  ac- 
tions to  review  the  administrative  award  of  licenses  and  similar  privileges, 
and  civil  service  cases  involving  such  matters  as  adverse  actions,  retirement 
questions,  and  reductions  in  force. 

(f)  Review  petitions  and  submit  recommendations  to  the  court  in  civil  com- 
mitment cases  arising  under  Title  III  of  the  Narcotic  Addict  Rehabilitation 
Act  of  1966. 

(g)  Administer  the  Court's  Criminal  Justice  Act  Plan,  by  supervising  attor- 
ney lists,  appointing  attorneys,  and  examining  vouchers. 

(h)  Conduct  research  for  the  Court  in  .specific  areas  of  the  law  or  on  indi- 
vidual projects. 

(i)   Try  minor  offenses  under  18  USC  §  3401. 

(j)  Perform  the  traditional  duties  heretofore  performed  by  United  States 
Commissioners.  This  would  include,  in  part,  the  following :  Processing  com- 
plaints and  issuing  appropriate  summonses  or  arrest  warrants,  issuing  search 
warrants,  conducting  initial  appearance  proceedings,  conducting  preliminary 
examinations,  administering  oaths  and  taking  bail,  acknowledgments,  affidavits, 
and  depositions,  setting  bail  for  material  witnesses,  conducting  removal  hear- 
ings and  recommending  issuance  of  warrants  of  removal,  instituting  proceed- 
ings against  persons  violating  certain  civil  rights  statutes,  and  issuing  an  at- 
tachment or  order  to  enforce  obedience  to  an  internal  revenue  summons  to 
produce  books  and  give  testimony. 
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Both  Judge  Engel  and  I  have  recently  been  engaged  in  complex  and  pro- 
tracted cases  involving  important  public  issues.  These  cases  have  usurped  a 
great  portion  of  our  time.  As  a  result,  we  have  been  unable  to  pursue  our  cus- 
tomary course  of  handling  cases.  However,  this  problem  can  be  alleviated  by 
the  use  of  visiting  judges,  and  arrangements  have  been  made  through  Chief 
Judge  Harry  Phillips  of  the  Sixth  Circuit  Court  of  Appeals  to  implement  such 
a  program.  Moreover,  this  situation  will  be  greatly  alleviated  by  utilization  of 
the  services  of  the  fuUtime  Magistrate  as  outlined  above. 

My  present  course  of  action,  therefore,  is  to  make  extensive  use  of  the  serv- 
ices of  the  full-time  Magistrate  who  will  assume  his  office  on  July  1,  1973. 
This  course  of  action  has  the  approval  of  Chief  Judge  Harry  Phillips  of  the 
Sixth  Circuit  Court  of  Appeals. 

Attached  are  copies  of  my  letters  to  Senator  Hart  and  Senator  Griffin  with 
respect  to  the  specific  designation  of  Muskegon  as  a  place  where  "Court  may 
be  held,  in  the  discretion  of  the  court,  at  Muskegon,  when  courtroom  facilities 
are  made  available  at  no  expense  to  the  Government."  The  Sixth  Circuit  Coun- 
cil has  not  had  an  opportunity  to  consider  or  approve  this  designation. 
Sincerely  yours, 

Noel  P.  Fox, 
Chief  District  Judge. 


March  6,  19T3. 
Hon.  Philip  A.  Hart. 
Senate  Office  Building, 
Washington,  D.C. 

Dear  Phil:  This  letter  is  in  reference  to  the  subject  of  our  telephone  con- 
versation when  I  was  in  AVashington  for  the  Judicial  Seminar. 

At  the  present  time  we  are  in  the  process  of  preparing  a  complete  refilling 
of  the  jury  wheels.  Under  the  Jury  Selection  and  Service  Act,  we  are  com- 
manded to  prepare  a  plan  which  secures  the  rights  of  all  individuals,  regard- 
less of  race  or  color,  an  opportunity  to  serve  on  the  jury. 

Our  problem  is  to  draw  a  reasonable  number  of  black  jurors.  We  are  like- 
wise required  to  dravv-  at  random  from  the  voter  registration  lists.  We  are 
permitted  to  draw  individual  juries  in  the  locale  where  we  are  authorized  by 
statute  to  hold  court.  We  are  presently  so  authorized  to  hold  court  in  Grand 
Rapids.  Kalamazoo,  Lansing.  Traverse  City,  Sault  Ste.  Marie  and  Marquette. 
Each  of  these  has  a  .statutory  requirement  of  "shall  hold  court."  There  is  a 
category  known  as  "may  hold  Court"  which  would  be  sufficient  fur  a  separate 
jury  box. 

If  we  could  secure  separate  jury  boxes  for  the  areas  immediately  surround- 
ing Lansing  and  Ingham  County,  Grand  Rapids  and  Kent  County.  Kabanazoo 
and  Kalamazoo  County,  and  Muskegon  and  Muskegon  County,  we  would  be 
able  to  satisfy  this  statutory  requirement.  This,  then,  would  require  an  amend- 
ment to  Title  2S.  United  States  Code,  Section  102(b)  (1),  by  adding  "court  may 
be  held  at  Muskegon,  Michigan."  We  have  a  deadline  of  September  1,  1973 
within  which  to  file  our  modified  plan.  We  have  to  refill  our  jury  boxes  from 
lists  of  registered  voters,  and  under  Michigan  law  the  lists  of  registered  voters 
will  not  reach  the  county  clerk  offices  until  May  1,  1973.  Of  course,  this  regis- 
tration will  reflect  additions  of  the  eighteen  to  twenty-one  year  old  voters. 

Our  primary  purpose  in  securing  this  amendment  is  to  prevent  a  successful 
challenge  to  the  array  of  a  petit  jury  in  criminal  cases.  Our  present  experience 
is  that  we  may  draw  seventy  jurors  for  individual  panels  and  have  one,  two 
or  three  blacks.  In  the  metropolitan  areas  a  large  number  of  blacks  appear  in 
court  in  criminal  cases.  If  we  do  not  correct  this  situation,  we  could  be  faced 
with  costly  successful  challenges  to  the  array  of  the  petit  panel. 

Judge  Engel  and  I  respectfully  request  this  amendment. 
Sincerely  yours, 

Noel  P.  Fox. 
Chief  District  Judge. 
Albert  J.  Engel, 

District  Judge. 
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Maech  G,  1973. 
Hon.  Robert  P.  Griffin, 
Senate  Office  Building, 
Washington,  B.C. 

Dear  Bob  :  This  letter  is  in  reference  to  tlie  subject  of  our  telephone  conver- 
sation when  I  was  in  Washington  for  the  Judicial  Seminar. 

At  the  present  time  we  are  in  the  process  of  preparing  a  complete  refilling 
of  the  jury  wheels.  Under  the  Jury  Selection  and  Service  Act,  we  are  com- 
manded to  prepare  a  plan  which  secures  the  rights  of  all  individuals,  regard- 
less of  race  or  color,  an  opportunity  to  serve  on  the  jury. 

Our  problem  is  to  draw  a  reasonable  number  of  black  jurors.  We  are  like- 
wise required  to  draw  at  random  from  the  voter  registration  lists.  We  are 
permitted  to  draw  individual  juries  in  the  locale  where  we  are  authorized  by 
statute  to  hold  court.  We  are  presently  so  authorized  to  hold  court  in  Grand 
Rapids,  Kalamazoo,  Lansing,  Traverse  City,  Saxilt  Ste.  Marie  and  Marquette. 
Each  of  these  has  a  statutory  requirement  of  '•shall  hold  court."  There  is  a 
category  known  as  "may  hold  court"  which  would  be  suflicient  for  a  separate 
jury  box. 

If  we  could  secure  separate  jury  boxes  for  the  areas  immediately  surround- 
ing Lansing  and  Ingham  County,  Grand  Rapids  and  Kent  County,  Pvalamazoo 
and  Kalamazoo  County,  and  Muskegon  and  Muskegon  County,  we  would  be 
able  to  satisfy  this  statutory  requirement.  This,  then,  would  require  an  amend- 
ment to  Title  28,  United  States  Code,  section  102(b)  (1),  by  adding  "court  may 
be  held  at  Muskegon.  Michigan."  We  have  a  deadline  of  September  1,  1973 
within  which  to  file  our  modified  plan.  We  have  to  refill  our  jury  boxes  from 
lists  of  registered  voters,  and  under  Michigan  law  the  lists  of  registered  voters 
will  not  reach  the  county  clerk  offices  until  Moy  1,  1973.  Of  course,  this  regis- 
tration will  refiect  additions  of  the  eighteen  to  twenty-one  year  old  voters. 

Our  primary  purpose  in  securing  this  amendment  is  to  prevent  a  successful 
challenge  to  tlie  array  of  a  petit  jury  in  criminal  cases.  Our  present  experience 
is  that  we  may  draw  seventy  jurors  for  individual  panels  and  have  one,  two 
or  three  blacks.  In  the  metropolitan  areas  a  large  number  of  blacks  appear  in 
court  in  criminal  cases.  If  we  do  not  correct  this  situation,  we  could  be  faced 
with  costly  successful  challenges  to  the  array  of  the  petit  panel. 

Judge  Engel  and  I  respectfully  request  this  amendment. 
Sincerely  yours, 

Noel  P.  Fox, 
Cliief  District  Judge. 
Albert  J.  E.n'gel. 

District  Judge. 

STATEMENT  OF  HOK.  NOEL  P.  POX,  CHIEF  JUDGE  OP  THE  WESTERN 

DISTEICT   OF  MICHIGAN 

Judge  Fox.  I  would  like  to  give  you  a  couple  of  documents  liere. 
This  is  a  record  showing  the  distribution  and  disposition  of  all  cases 
in  our  district,  on  a  natural  rather  than  fiscal,  calendar  basis,  from 
the  time  I  became  chief  judge  in  December  1970  continuously 
through  ]March  1073.  On  this  document  v>'e  have  also,  for  adminis- 
trative and  statistical  purposes,  divided  our  district  into  several 
numerical  areas.  This  breakdown  simply  permits  a  more  particular 
analysis  of  -where  the  cases  orginatc  geographically.  These  areas  are 
not  all  haboled,  but  headings  do  indicate  the  counties  surrounding 
Grand  Rapids,  Kalamazoo,  Lansing,  JMuskegon,  and  Benton  Harbor 
which  generate  the  most  cases. 

Senator  Bikdick.  We  will  receive  it  for  the  file. 

Judge  Fox.  I  am  suffering  this  morning  under  a  handicap  of  a 
sore  throat.  When  I  left  INlichigan  I  called  my  doctor,  and  he  said 
come  on  over  and  he  gave  me  some  pills,  so  if  I  am  a  little  raspy  it 
is  because  of  that  sore  throat. 
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"We  requested  a  fuU-tiine  magistrate  and  I  think  we  are  probably 
the  only  court  with  two  judges  that  will  have  a  full-time  magistrate. 
The  full-time  magistrate  has  been  authorized  and  will  be  imple- 
mented if  the  appropriations  are  forthcoming  on  July  1. 

At  the  time  we  requested  elevation  of  our  magistrate  to  full-time 
status,  we  contemplated  assigning  him  as  many  duties  as  statutory 
regulations  and  the  somewhat  restrictive  limitations  imposed  by  the 
sixth  circuit  would  permit.  We  intend  to  make  maximum  use  of  this 
very  capable  man.  lie  served  as  a  law  clerk  to  my  immediate  prede- 
cessor, Judge  Starr,  and  has  always  retained  that  first  love  for  our 
district  court.  Accordingly,  vve  Avere  very  fortunate  to  secure  his 
services  as  magistrate.  lie  has  several  years  of  experience  in  private 
practice  and  is  an  extremel}^  able,  competent,  hard-working  and 
intelligent  individual  from  whom  we  anticipate  good  results.  He  has 
performed  quite  satisfactorily  on  a  part-time  basis,  but  the  demands 
of  our  district  presently  require  his  full-time  attention. 

I  had  not  been  thinking  in  terms  of  an  additional  judge  and  did 
not  know  about  it  until  I  talked  with  ]Mr.  Wastphal,  but  the  case- 
load is  increasing  substantially,  as  you  can  well  see;  consequently, 
there  does  appear  that  there  is  a  real  probabilit}'  that  an  additional 
judge  may  be  in  order  in  the  foreseeable  future. 

One  of  the  things  we  are  concerned  about  at  the  present  time  is 
the  application  of  the  Jury  Selection  and  Service  Act  to  the  western 
district  of  ]Michigan.  Our  district  has  constantly  experienced  a  sub- 
stantial dilution  of  black  representation  in  the  jury  v/heel  and  subse- 
quent jury  drawings. 

jMy  practice  is  to  set  a  series  of  pretrials,  40  or  so  pretrials,  one 
right  after  the  other,  and  then  immediately  after  that,  when  all  of 
the  pretrials  have  been  set,  I  tell  the  lawyers  during  the  pretrial  ses- 
sions that  I  am  setting  a  target  date  1  month  from  that  time,  and 
that  I  am  going  to  draw  multiple  juries,  I  will  set  down  14  or  15 
cases  for  that  target  date.  In  the  meantime,  many  of  them  will  fall 
by  the  wayside.  Usually,  I  end  up  drawing  about  four  or  five  juries, 
and  then,  when  I  start  the  trial  work,  others  settle.  I  have  found 
this  to  be  quite  an  effective  means  of  disposing  of  the  cases.  The 
magistrate  can  be  very  helpful.  Every  opportunity  that  I  get,  when 
I  am  exposed  to  the  parties,  I  alwaj'S  venture  an  exploration  of  set- 
tlement probabilities  and  we  do  dispose  of  the  cases  all  along  the 
line.  This  effort  does  not  require  scheduling  of  special  additional 
pretrials,  ordinarily,  because,  especially  in  complicated  cases,  occa- 
sions naturally  arise  during  the  consideration  of  discovery  matters 
and  pretrial  motions  which  afford  the  court  an  opportunity  to  culti- 
vate settlement.  This  is  another  exposure  and  we  exercise  every 
means  we  can  to  narrow  the  issues  of  disagreement  and  widen  the 
areas  of  agreement,  so  that  only  the  narrow  issues  of  disagreement 
are  tried. 

Pretrials  orginated  in  ^Michigan.  "We  originated  them  in  Wa3'ne 
County,  and  I  was  on  the  State  Bench  for  11  years.  When  I  went  on 
the  State  Bench,  I  was  using  the  j^i'etrial  j)ractice.  I  instituted  it  in 
INIuskegon. 

I  happened  to  have  had  substantial  experience  as  a  labor-manage- 
ment mediator  for  the  State  Labor  Mediation  Board.  I  just  fell  into 
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it  by  accident,  with  the  Eegional  War  Labor  Board  and  the 
National  War  Labor  Board  Panels.  '\Mien  I  came  out  of  the  Xa\y, 
via  the  Secretary  of  the  Navy's  Office,  I  drew  an  assignment  to  the 
Department  of  Labor,  to  mediate  labor  disputes,  which  were  affect- 
ing Naval  interests.  So  my  experience  in  mediation  has  stood  me  in 
good  stead  in  handling  pretrials.  All  the  lawyers  know  my  method 
of  approach,  and  the  record  shows  that  we  dispose  of  9.5  percent  of 
our  civil  cases  by  settlement,  and  94  percent  of  our  criminal  cases  by 
pleas.  That  is  the  way  we  hope  to  continue  to  operate. 

Senator  Burdick.  The  western  district  of  INIichigan  has  been  a 
two-judge  district  for  many  years.  From  1968  to  1971,  its  caseload 
averaged  245,  246,  283.  and  339  per  judge.  During  tliis  period  you 
-were  able  to  keep  your  calendar  relatively  current,  and  also  to  accept 
assignments  to  serve  outside  of  your  own  district.  In  1972,  the  filings 
suddenly  increased  by  322  cases,  which  was  about  a  50  percent 
increase.  ^YhRt  accoimts  for  this  sudden  increase  in  the  total  filings? 

Judge  Fox.  Well,  the  sudden  increase  in  total  filings  reflects  an 
actual  increase  in  civil  rights  cases,  and  there  were  some  bank  rob- 
Ibery  cases,  too.  In  most  of  those  cases,  I  find  that  the  accused  are 
young  people,  both  black  and  white,  and  they  are  using  this  method 
just  to  pay  for  their  drug  habit.  With  the  expressways  and  branch 
banking,  it  gives  them  an  invitation  to  use  this  as  a  method  of 
financing  their  habit.  There  is  that  increase  in  that  area.  But,  in 
1972,  when  I  went  on  as  chief  judge,  there  was  a  condemnation  case 
in  tiie  northern  part  of  Michigan  that  had  been  lingering.  I 
appointed  a  Commission;  there  were  about  30  or  35  cases.  I  found 
that  it  was  difficult  to  sort  out  these  parcels  of  land,  so  just  as  a 
matter  of  easier  administration,  I  had  them  each  assigned  individual 
numbers  and  set  them  as  individual  cases.  I  also  had  in  mind  the 
probability  of  future  persons  wanting  to  trace  the  title,  or  interest 
in  the  title ;  so  I  thought  this  would  be  the  easier  approach  for  them 
to  use. 

The  District  Attorney's  Office  thereafter  also  began  to  file  individ- 
ual cases  for  each  codefendant  following  indictments  of  multiple 
parties.  This  also  contributed  to  the  sharp  numerical  increase  in 
total  filings  for  1971  and  1972. 

Senator  Burdick.  We  were  going  to  get  to  that.  We  noticed  that 
that  is  one  of  the  reasons  for  this  large  jump — that  your  U.S.  Dis- 
trict Attorney  returned  these  individual  indictments,  which  ordinar- 
ily would  be  one  lawsuit  with  several  defendants.  This  has  resulted 
in  each  indictment  being  a  separate  case  in  itself.  That  is  a  bit  of  an 
artificial  increase  here,  when  a  district  attorney  would  ordinarily 
prosecute  those  seven  or  eight  defendants  in  one  case. 

Judge  Fox.  That  is  right. 

Senator  Burdick.  There  has  been  an  increase,  notwithstanding 
that? 

Judge  Fox.  Yes;  a  substantial  increase. 

Senator  Burdick.  So  there  is  another  explanation. 

Judge  Fox.  There  has  been  another  increase  in  the  habeas  corpus 
filings,  as  I  have  explained  before. 

Senator  Burdick.  You  have  recently  been  authorized  a  full-time 
magistrate,  and  he  is  to  be  effective  July  1  ? 
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Judge  Fox.  That  is  right,  if  we  get  the  money. 

Senator  Burdick.  Your  written  statement  outlines  the  duties 
which  you  propose  to  assign  him  in  both  civil  and  criminal  matters. 
In  3-our  opinion,  will  this  free  both  you  and  Judge  Engel  for  more 
trial  work? 

Judge  Fox.  We  hope  it  does.  I  do  not  know  whether  it  will,  but 
we  hope  it  does. 

Senator  Burdick.  That  was  the  theory  upon  which  we  based  the 
magistrate's  act. 

Judge  Fox.  That  is  the  theory  on  which  I  requested  a  full-time 
magistrate  and  got  him. 

Senator  Burdick.  Kecently,  you  requested  the  chief  judge  of  the 
circuit  to  assign  senior  judge  help.  Were  you  told  that  he  would,  or 
do  you  expect  that  help  to  come? 

Judge  Fox.  Yes;  I  think  we  will  get  some  more  help  from  the 
chief  judge  of  the  circuit.  There  is  Judge  Carl  A.  Weinman,  who 
has  senior  judge  status  at  the  present  time.  He  has  some  property 
interests  in  Michigan,  and  he  comes  up  there  quite  frequently.  We 
probably  would  be  able  to  get  his  services. 

Senator  Burdick.  The  Administrative  Office  of  the  Court  advised 
us  that  for  the  first  9  months  of  1973,  another  switch  has  taken 
place.  The  filings  in  your  district  are  down  some  60  cases,  compared 
to  the  first  9  months  of  1972.  Is  there  any  reason  for  that,  or  is  that 
just  another  favorable  sign? 

Judge  Fox.  I  do  not  know.  I  have  not  analyzed  it  sufficiently  to 
see  what  the  reason  for  the  drop  is. 

Senator  Burdick.  S.  1504,  as  introduced,  supplies  an  additional 
place  for  holding  court  at  Muskegon. 

Judge  Fox.  Yes. 

Seiiator  Burdick.  '\^niile  this  hearing  is  not  directly  on  that  sub- 
ject, and  we  are  not  dealing  with  places  of  holding  court;  we  will 
save  your  time  by  asking  you  a  few  questions  about  this  problem. 

Judge  Fox.  Yes. 

Senator  Burdick.  First  let  me  say  that  it  is  our  understanding 
that  the  Administrative  Office  has  suggested  a  modification  of  your 
jury  selection  plan  which  would  help  to  achieve  a  better  cross-sec- 
tion of  the  community.  ^Vhat  do  you  think  of  the  suggestion,  and 
what  can  you  offer  us  this  morning  on  this  question  of  holding  court 
in  Muskegon? 

Judge  Fox.  The  purpose  of  holding  court  in  jMuskegon  would  be 
simply  to  provide  a  place  where  we  would  have  an  extra  panel  for 
calling  a  jury.  This  would  provide  juries  with  better  representations 
of  blacks,  because  combinations  of  one,  two,  or  three  of  the  counties 
around  Muskegon  would  bring  the  black  percentage  of  the  popula- 
tion up  to  about  9  or  approaching  10  percent.  This  is  nearer  the 
level  of  the  nationwide  ratio  than  we  are  presently  able  to  achieve. 
This  is  due  to  the  fact  that  blacks  are  rather  concentrated  in  Muske- 
gon. I  also  have  some  figures  here  from  the  ISIarshall  which  show  the 
number  of  blacks  arrested  in  our  district  or  held  in  custody.  This 
may  not  be  the  total  number,  as  not  all  defendants  are  arrested  or 
held  in  custody.  This  list  shows  a  large  number  of  blacks  and,  as  I 
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said,  when  we  presently  liavc  a  multiple  jury  drawing,  we  get  about 
three  or  four  blacks  drawn  out  of  a  total  of  370  jurors,  and  these 
three  or  four  blacks  are  generally  Avashecl  out  on  voir  dire  when  the 
jury  is  impaneled.  So  when  the  black  defendants  come  into  court, 
they  do  not  think  they  are  getting  justice,  and  I  think  we  ought  to 
face  up  to  and  meet  that  issue.  The  jury  panel  in  JSIuskegon  is  one 
of  the  methods  that  has  occurred  to  me.  By  stipulation  we  would  try 
the  cases  in  Grand  Rapids  and  sometim.es  in  JSIuskegon.  Both  Judge 
Engel  and  I  were  circuit  judges  in  Muskegon  and  when  the  judges 
in  Muskegon  go  on  vacation,  their  coiu^troom  facilities  are  available 
without  cost  to  the  Federal  Government.  They  have  been  generous  in 
allowmg  us  to  have  that  court  availability.  In  ]Muskegon,  we  gener- 
ated a  series  of  product  liability  cases.  It  is  an  industrial  town  and 
tliere  were  a  lot  of  product  liability  cases  occurring  in  the  plants. 
We  tried  some  of  those  product  liability  cases  in  ^luskegon  because 
of  the  convenience  to  the  parties.  One  of  the  things  about  bringing 
all  of  the  cases  to  Grand  Rapids  is  that  the  Grand  Rapids  Bar  then 
gets  a  corner  on  the  Federal  cases.  Another  problem  is  that  the  law- 
yers from  50,  100,  or  200  miles  awa}'  that  have  an  injured  person,  or 
a  disadvantaged  person,  with  no  financial  means  for  traveling,  find 
that  the  lawyers  representing  the  insurance  companies  use  this  to 
their  advantage,  from  the  standpoint  of  settling  cases. 

Now,  you  do  not  want  to  ha^'e  all  these  cases  down  in  Grand  Rap- 
ids. The  lawyers  in  the  outliving  areas  should  not  be  at  all  awed  by 
Federal  court  practice,  because  Michigan's  court  rules  and  the  Fed- 
eral court  rules  are  quite  similar. 

Senator  Eurdick.  In  your  statement,  you  mention  that  your 
judges  have  to  traA'el  quite  a  bit  to  Kalamazoo  and  JSIarquette  to 
hold  court.  We  find  that  you  have  seven  statutory  places  of  holding 
court  in  your  district.  Xow,  I  understand  what  you  have  just  said 
about  tlie  bar,  but  we  do  have  pretty  good  roads  today,  and  we  do 
have  a  lot  of  traveling.  Seventy  or  eighty  miles  is  not  any  distance 
to  speak  of.  Do  you  really  think  the  proposal  to  hold  court  in  Mus- 
kegon, which  would  be  the  eighth  place,  would  not  further  compli- 
cate the  problem? 

Judge  Fox.  No,  I  do  not.  Lansing  is  a  shall  hold  place  of  holding 
court,  and  Sault  Sainte  Marie  is  a  shall  hold  court.  The  Lansing 
cases  are  usually  held  in  Grand  Rapids.  Occasionally,  we  go  over  to 
Lansing  on  a  case  that  may  involve  community  interest,  and  there 
again,  my  associations  and  Judge  Engel's  associations  with  the  cir- 
cuit judges  are  advantageous.  There  will  be  a  decrease  in  the  cases 
held  in  Kalamazoo.  I  iiitend  to  hold  most  of  the  cases  from  Kalama- 
zoo at  Grand  Rapids.  Lansing  and  Muskegon  are  almost  equal  dis- 
tances from  Grand  Rapids.  What  I  am  trying  to  do  will  approach 
what  we  have  already  had.  The  selections  we  have  had  in  the  past 
were  under  the  Jury  Selection  and  Service  Act,  and  it  is  disconcert- 
ing to  see  an  all-white  panel  constantly  coming  up  when  you  have 
such  a  large  number  of  defendants  who  are  black.  It  just  seems  to 
me  that  we  should  use  whatever  legitimate  means  we  can  to  get  a 
better  ratio  of  blacks.  Then,  when  they  come  into  the  U.S.  District 
Court,  they  can  actually  feel  that  the}'  are  getting  a  fair  trial.  We 


901 

lir.vc  often  said  that,  not  onl}'  must  we  avoid  an  unfair  trial,  but  we 
must  avoid  the  appearance  of  an  unfair  trial.  The  appearance  to 
these  bhicks  is  'Vl  am  not  getting  a  fair  trial.  Whitey  has  done  it  to 
me  again."  This  is  Avhat  gives  me  greatest  concern. 

Senator  Burdick.  Is  there  not  some  remedy  in  changing  the 
method  of  selecting  jurors? 

Judge  Fox.  How  ^ 

Senator  Burdick.  I  do  not  know.  I  wondered  if  there  are  any  al- 
ternative methods. 

Judge  Fox.  We  have  explored  it,  and  I  just  asked  myself  really, 
how?  Could  we  go  into  a  black  neighborhood  and  dravv'  additional 
jurors  from  there  and  put  theju  in  the  box?  I  think  that  would  be 
subject  to  serious  challenge.  It  just  seems  to  me  that  this  is  a  means 
of  letting  all  of  our  citizens  feel  that  they  are  getting  a  fair  trial.  It 
would  give  us  flexibility  if  we  had  just  that  authorization;  not  a 
''shall  hold"  court,  but  a  "may  hold"  court.  We  need  that  grant  of 
discretion. 

Senator  Burdick.  Well,  when  this  matter  comes  before  the  com- 
mittee at  a  later  time,  we  will  then  make  use  of  3-our  testimoney 
today,  if  you  do  not  mind. 

Judge  Fox.  Do  you  want  me  to  come  back  ? 

Senator  Burdick.  You  avouM  not  have  to,  if  you  think  you  have 
made  your  position  knov/n  today. 

Judge  Fox.  Well,  the  Sixth  Circuit  Court — the  council  of  that 
court — has  under  consideration  a  request  that  it  has  not  as  yet  ap- 
proved, but  we  requested  a  bill  to  this  particular  effect  because  the 
time  is  closing  in  on  us.  We  have  to  have  a  new  panel  wheel  drawn 
by  September.  This  is  why  we  elected  to  follow  this  solution  to  the 
problem. 

Senator  Burdick.  I  believe  that  the  staff  has  a  few  questions. 

Mr.  Westpiial.  Judge  Fox,  I  mentioned  previously  in  my  ques- 
tions to  Judge  Kaess,  while  you  were  in  the  hearing  room,  that  the 
committee  has  been  looking  at  this  so-called  "bench  time"  statistic 
that  we  have  obtained  from  the  administrative  oiRce.  For  1972,  the 
record  for  your  district  shows  that,  for  the  two  Judges,  you  aver- 
aged 29  trials  per  judge,  that  those  trials  required  45  trial  da3'S  per 
Judge,  and  that  your  bench  days,  or  bench  time,  for  arrignments, 
sentencing,  motions  and  so  forth  averaged  22  days  per  judge.  All  of 
these  days  are  on  the  basis  of  5  hours  on  the  bench  being  1  day, 
which  means  that  you  have  a  total  of  67  days  on  the  bench  out  of  a 
possible  220,  leaving  153  days  for  necessary  travel,  research,  drafting 
of  opinions  and  everything  else  that  you  have  to  do. 

Judge  Butzner,  the  chairman  of  the  Subcommittee  of  the  Judicial 
Conference,  suggested  to  us  that  a  110-day  figure  was  a  median  with 
which  we  could  judge  the  bench  time  of  the  judges  in  these  various 
districts  we  are  considering.  That  seems  to  be  a  reasonable  analysis, 
and  it  seems  essential  that  we  evaluate  the  actual  workload,  in  addi- 
tion to  cases  filed.  Do  you  agree? 

Judge  Fox.  Yes.  Certainly.  But  we  make  good  use  of  our  off-the^ 
bench  time. 

Mr.  Westphal.  I  am  sure  you  do. 
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Judge  Fox.  The  records  show  that,  because  we  are  probably  at  the 
top  level  of  disposition  of  cases  by  settlement.  Justice  Burger,  at 
Williamsburg,  in  a  speech,  addressed  himself  to  the  proposition 
that  only  those  cases  that  have  to  be  tried  should  be  tried,  and  that 
every  reasonable  effort  should  be  made  to  settle  the  case  in  advance 
of  trial.  This  is  the  procedure  both  Judge  Engel  and  I  use. 

Mr.  Westphal.  I  think,  as  you  have  explained  it,  you  are  doing 
an  excellent  job  of  keeping  up  with  your  workload  and  your  respon- 
sibilities. I  would  agree  with  you  that  you  are  making  effective  use 
of  not  only  your  bench  time  but  also  your  chambers'  time. 

Judge  Fox.  Also,  you  will  note  that  I  ha^'e  been  out  in  the  circuit, 
assisting  judges  with  their  caseload.  I  went  out  at  a  time  when  our 
caseload  was  increasing,  but  Judge  Philipps,  particularly,  wanted 
me  to  be  there,  because  of  the  methol  of  disposition  which  we  use.  I 
have  served  in  Nashville  and  Chattanooga,  Tennessee,  and  also 
in  Detroit  during  the  interim  between  the  appointment  of  Judge 
Wade  McCree  to  the  circuit  court  of  appeals  and  the  appoint- 
ment of  Judge  Damon  Keith,  which  took  about  a  j'ear  or  so,  because 
the  criminal  cases  on  the  Detroit  calendar  were  getting  far  behind, 
as  were  some  civil  cases.  I  put  in  a  total  of  about  60  working  days 
within  the  span  of  a  year,  not  necessarily  the  calendar  or  fiscal  year, 
but  the  span  of  a  year.  Some  of  the  days  that  I  was  over  there  did 
not  get  recorded  because  I  just  did  not  call  in  a  deputy  clerk.  I  went 
over,  conducted  the  pretrail  session,  settled  the  matters,  and  walked 
away.  So,  the  report  does  not  reflect  that. 

Senator  Burdick.  It  reflects  the  60  days,  does  it  not? 

Judge  Fox.  I  do  not  know  whether  it  does  or  not.  I  do  not  think 
it  did  at  that  time  because  I  would  get  a  letter  from  the  Administra- 
tive Office  that  showed  only  this  amount  of  time. 

]Mr.  Westphal.  I  think  the  point  is 

Judge  Fox.  I  did  not  punch  the  clock. 

Mr.  Westphal.  The  point  is  that  back  in  the  years  where  your  fil- 
ings were  averaging  246  and  288  per  judge,  you  had  some  time 
which  you  could  spare  to  another  district,  but  now  that  you  have 
had  an  increase  in  your  own  caseload,  you  are  going  to  have  to 

Judge  Fox.  I  am  going  to  have  to  stay. 

Mr.  Westphal.  You  will  have  no  time  available. 

Judge  Fox.  That  is  right,  except  to  clean  up  a  case  in  the  ISIiddle 
District  of  Florida  that  I  have  that  is  quite  a  complicated  case. 

^Ir.  Westphal.  Now,  I  have  just  a  couple  of  quick  questions  on 
your  jury  selection  problem.  Have  you  had  an  opportunity  to  con- 
sider the  suggestions  made  by  the  Administrative  Office  in  Mr.  Im- 
lay's  letter  of  April  16? 

Judge  Fox.  Yes,  I  have,  and  so  has  Judge  Engle. 

jNIr.  Westphal.  Mr.  Chairman,  I  would  like  to  place  that  letter  in 
the  record  at  this  point. 

Senator  Burdtck.  The  letter  will  be  received  into  the  record. 

[The  letter  follows,  preceded  by  a  cover  letter  to  the  chairman.] 
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Administrative  Office  of  The  U.S.  Coiirts, 

Washington,  D.G.,  April  18,  197S. 

Hon.   QUENTIN   N.   BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  iu  further  reference  to  your  letter  of  March 
29,  1973  relating  to  the  proposal  that  Muskegon  be  made  a  place  of  holding 
court  in  the  Western  District  of  Michigan.  I  am  enclsoing  a  copy  of  a  letter 
which  our  General  Counsel  has  sent  to  the  Chief  Judge  of  the  Western  Dis- 
trict suggesting  ways  in  which  his  jury  plan  can  be  amended  to  take  care  of 
any  present  inequity. 
Sincerel J , 

William  E.  Foley, 

Deputy  Director. 

Enclosure. 

Administrative  Office  of  The  U.S.  Courts, 

Washington,  D.C.  April  16,  1973. 
Hon.  Noel  P.  Fox, 
U.S  Chief  District  Judge, 
U.S.  Courthouse, 
Grand  Rapids,  Mich. 

Dear  Judge  Fox :  You  nave  expressed  concern  over  the  problem  of  low  num- 
bers of  blacks  who  have  appeared  in  the  jury  venires  in  the  Western  District 
of  Michigan,  especially  in  the  Southern  Division  (28  U.S.C.  102(b)  (1).  In  addi- 
tion to  the  possibility  of  legislation,  we  thought  it  useful  to  suggest  an  alter- 
native solution.  Assuming  that  the  voter  registration  lists  are  representative  of 
the  black  population  in  the  Western  District,  we  have  some  suggestions  which 
could  be  incorporated  in  an  amended  jury  plan  for  the  Western  District  before 
the  next  refilling  of  the  master  and  qualified  jury  wheels.  The  suggestions 
might  very  well  have  a  favorable  impact  by  increasing  the  number  of  blacks 
who  appear  on  future  jury  venires  in  the  Western  District. 

The  first  suggestion  entails  amending  your  jury  plan  to  cull  out  what  are 
now  overly  restrictive  name  selection  procedures  when  considered  in  conjunc- 
tion with  the  requirements  of  the  Jury  Selection  and  Service  Act  of  1968,  as 
amended,  28  U.S.C.  §1863 (b)  (3)  which  requires  that  jury  plans  : 

"(3)  specify  detailed  procedures  to  be  foUow^ed  by  the  jury  commission  or 
clerk  in  selecting  names  from  the  sources  specified  in  paragraph  (2)  of  this 
subsection.  These  procedures  shall  be  designed  to  ensure  the  random  selection 
of  a  fair  cross  section  of  the  persons  residing  in  the  community  in  the  district 
or  division  wherein  the  court  convenes.  They  shall  ensure  that  names  of  per- 
sons residing  in  each  of  the  counties,  parishes,  or  similar  political  subdivisions 
within  the  judicial  district  or  division  are  placed  in  a  master  jury  wheel ;  and 
shall  ensure  that  each  county,  parish,  or  similar  political  subdivision  within 
the  district  or  division  is  substantially  proportionally  represented  in  the 
master  jury  wheel  for  that  judicial  district,  division,  or  combination  of  divi- 
sions. For  the  purposes  of  determining  proportional  representation  in  the 
master  jury  wheel,  either  the  number  of  actual  voters  at  the  last  general  elec- 
tion in  each  county,  parish,  or  similar  poHtical  subdivisions,  or  the  number  of 
registered  voters  if  registration  of  voters  is  uniformly  required  throughout  the 
district  or  division,  may  be  used." 

Tlie  plan  for  the  Western  District  now  provides  for  selection  of  a  low 
-number  of  precincts,  albeit  randomly  chosen,  from  which  names  for  the  master 
v\-heel  are  to  be  selected.  In  the  Grand  Rapids  wheel  for  example,  739  precincts 
(out  of  939)  containing  possibly  large  black  segments  of  the  population,  have 
been  removed  precluding  the  required  random  selection  of  names  from  lists 
■containing  all  names.  The  assurance,  required  by  the  Act,  that  names  from 
each  county  or  subdivision  be  placed  in  the  master  wheel  has  not  been  met  by 
the  plan  which  has  been  in  operation.  The  suggestion  to  change  the  plan  in 
this  regard  has  been  discussed  with  your  clerk,  Jack  Frost,  and  sample  plans 
have  been  sent  to  him. 

The  second  suggestion  entails  maintaining  two  jury  wheels  for  the  Southern 
Division  as  before  but  reconstituting  the  county  composition  of  the  wheels  in 
the  future. 
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At  present,  in  the  statutory  Southern  Division,  two  jury  wheels  (Grand 
Rapids  division  and  Kalamazoo)  serve  four  places  of  holding  court  (Grand 
Rapids,  Kalamazoo,  Lansing  and  Traverse  City  (28  U.S.C.  102(b)(1)).  The 
Grand  Rapids  wheel  presently  covers  the  following  counties :  Kent,  Barry, 
Eaton.  Ingham,  Clinton,  Ionia,  Ottawa,  Muskegon,  Oceana,  Newaygo,  Mecosta, 
Montcalm,  Mason,  Lake,  Osceola,  Manistee,  AVexford,  Missaukee,  Benzie,  Grand 
Traverse,  Kalkaska,  Leelanau,  Antrim,  Charlevoix  and  Emmet.  The  Kalamazoo 
wheel  now  covers  the  following  counties :  Kalamazoo,  Allegan,  St.  Joseph,  Van 
Buren,  Cass,  Berrien,  Calhoun.  Branch,  and  Hillsdale.  (See  Table  I). 

Under  our  suggestion,  the  Western  District  can  create  a  Grand  Rapids  wheel 
and  a  Traverse  City  wheel  to  replace  the  two  southern  division  wheels.  The 
Grand  Rapids  wheel  would  include  certain  counties  formerly  in  the  Kalamazoa 
wheel  (Allegan,  Van  Buren,  Kalamazoo,  Calhoun,  Berrien,  Cass,  St.  Joseph, 
Branch,  and  Hillsdale)  and  include  counties  only  as  far  north  as  Oceana, 
Newaygo  Mescosta  (inclusive)  with  the  northern  boundary  lines  of  the  three 
counties  serving  as  the  line  of  demarcation  between  the  new  Grand  Rapids 
jury  wheel  division  and  the  new  Traverse  City  jury  wheel  division.  The  new 
Traverse  City  wheel  would  contain  Mason,  Lake,  Osceola,  Manistee,  "Wexford, 
Missaukee,  Benzie,  Grand  Traverse,  Kalkaska,  Leelanau,  Antrim,  Charlevoix 
and  Emmet  counties.  (See  Table  II). 

In  reconstituting  the  county  composition  of  the  jury  wheels  in  tlie  above- 
manner,  we  refer  to  1970  population  characteristics  (U.S.  Department  of  Com- 
merce, Bureau  of  the  Census  PC(V2)-24  Michigan  (February  1971)  showing 
black  and  white  population  breakdowns  for  the  counties  comprising  the  two 
present  jury  wheels. 

The  jury  wheel  composition  heretofore  has  no  doubt  diluted  (especially  in 
Grand  Rapids  jury  division)  the  multi-racial  counties  below  the  counties  of 
Mason.  Lake,  Osceola  with  highly  white  predominant  counties :  Mason.  Osceola, 
Manistee,  Wexford,  Missaukee,  Benzie,  Grand  Traverse,  Kalkaska,  Leelanau, 
Antrim,  Charlevoix,  and  Emmet  (white  population:  193.460,  black  population: 
518;  other:  783;  i>ercentage  blacks  to  total:  .8%).  This  historical  dilution  of 
the  Grand  Rapids  wheel  will  be  corrected  l)y  establishing  a  Grand  Rapids 
wheel  which  does  contain  counties  with  high  numbers  of  blacks  and  a  Trav- 
erse City  wheel  which  will  contain  the  above-descrilted  high  white  percentage 
counties  plus  Lake  Coutuy  which  has  a  23%  black  population.  It  .should  be 
noted  that  under  the  present  structure  of  the  Western  District,  Southern  Divi- 
sion jury  wheels,  the  Grand  Rapids  Division  has  .4%  black  to  total  population 
and  the  Kalamazoo  wheel  has  6.4%  black  to  total  population.  (See  Table  I). 
Lender  our  second  suggestion.  Grand  Rapids  will  have  5.2%  black  to  total  pop- 
ulation whereas  Traverse  City  will  have  .9%  black  to  total  population.  (See 
Table  II).  Since  Grand  Rapids  and  Kalamazoo  have  more  jury  trial  business 
than  Traverse  City,  then  a  better  balance  is  needed  in  the  wheel  covering  the 
Grand  Rapids  and  Kalamazoo  courts  which  is  the  result  we  have  obtained. 
(Fiscal  Year  1972:  Grand  Rapids  that  47  trials,  and  Traverse  City  had  0' 
trials;  source:  Administrative  Office  of  U.S.  Courts). 

Creation  of  the  Traverse  City  wheel  is  clearly  authorized  by  the  Act.  28 
U.S.C.  1869 (e)  in  order  to  maintain  a  master  jury  wheel  for  the  Traverse  City 
court.  The  Kalamazoo  court  will  now  be  serviced  by  the  Grand  Rapids  wheel 
which  is  also  clearly  authorized  by  the  Act.  Although  the  jury  plan  has  an 
excuse  provision  for  transportation  over  two  hours.  Clerk  Frost  has  advised 'tis 
that  the  furthest  reaches  from  Grand  Rapids  and  Kalamazoo  to  the  possible 
counties  is  not  over  2i/2  hours  by  car. 

We  have  not  made  this  analysis  on  the  basis  of  the  racial  constituency  of 
the  18  year  old  and  above  populations  which  might  be  more  accurate.  We  still 
feel  that  the  above  methods  would  be  a  valid  basis  of  analysis.  While  we  do 
not  believe  any  proportions  would  be  affected,  we  will  look  into  this  further. 

Wo  will  keep  in  touch  with  respect  to  the  bill  making  Muskegon  a  place  of 
holding  court. 

Sincerely, 

Carl  H.  Imlat, 
General  Counsels 
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TABLE  I— PRESENT  SOUTHERN  DIVISION  JURY  WHEELS 


Grand  Rapids 

County 

White 
population 

Black 
population 

Other 

Percentage 

black  to  total 

population 

Kent 

Barry 

Eaton 

Ingham... 

385,978 
38, 052 
68,  407 

244, 368 
48,  302 
44, 604 

127, 320 

139, 899 

17,666 

27,  298 

27,  483 

39,  380 

22,  383 

4,365 

14, 800 

19, 853 

19,681 

7,094 

8,391 

38, 737 

5,259 

10, 688 

12,  502 

16, 277 

17,795 

23,  076 

34 

285 

14,371 

43 

1,098 

353 

16,722 

53 

531 

403 

57 

110 

1,274 

12 

76 

2 

1 

78 

128 

0 

23 

3 

17 

68 

1,990 

80 

200 

2,300 

147 

146 

508 

805 

265 

163 

106 

217 

119 

22 

26 

165 

34 

31 

124 

310 

13 

161 

107 

247 

468 

5.6 
.1 
.4 

5  5 

Clinton 

Ionia 

.1 
2  4 

Ottawa 

Muskegon 

Oceana 

.3 

11.0 

3 

Newaygo 

Mecosta. 

Montcalm 

Mason . 

Lake.. 

Osceola. 

Manistee .  . 

Wexford.. 

Missaukee 

Grand  Traverse .... 

2.0 

1.4 

.1 

.5 

23.0 

.1 

.4 

.01 

.01 

1.0 

3 

Leelanau ....... 

0 
2 

Charlevoix 

.02 

.1 

.4 

1,  406,  582 

58, 818 

8,754 

(') 

Kalamazoo 

Kalamazoo. 

St.  Joseph 

Cass 

Berrien 

190,925 
64,811 
46, 268 
51,210 
38,958 
144,  8C3 
129,  399 
37,  536 
37,011 

9,579 

1,088 

1,023 

4,456 

4,103 

18,  283 

11,955 

202 

71 

1,046 
767 
101 
507 
251 
789 
609 
118 
89 

5.0 
1.7 
2.2 
8.0 
9.5 
11  2 

Calhoun. 

8  4 

■Hillsdale 

1.0 
2 

Total. 

740, 971 

50, 760 

4,186 

(») 

Total  of  entire  population:  795, 917 

'  Black  total  equals  0.4  percent. 
■  Black  total  equals  6.4  percent. 
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TABLE  n— PROPOSED  SOUTHERN  DIVISION  JURY  WHEELS 


County 


White 
population 


Black 
population 


Other 


Grand  Rapids 

Kent                                                        .     --.  385,978  23,076  1,990 

Barry " '. 38,052  34  80 

Eaton"" ' 68,407  285  200 

Ingham " " 244,368  14,371  2,300 

Clinton;;;:::::::::::::::::::::.:.— 48,302  43  147 

Ionia                                                                .-  44,604  1,098  146 

Ottawa' 127,320  353  508 

Muskegon :'::::::::.: 139,899  16,722  sos 

Oceana 17,666  53  265 

Newaygo. 27.298  531  163 

Mecosta       27,483  403  106 

Montcalm... 39,380  57  217 

Kalamazoo 190,925  9,579  1,046 

Allegan            64,811  1,088  676 

St.  Joseph 46,268  1,023  101 

VanBuren       51,210  4,456  507 

Cass                                                   -  - 38,958  4,103  251 

BerriVn -  ..  144,803  18.283  789 

Calhoun'";  v.v.v.v.v.v.v.v.v.v.v;.; 129,399  11,955  eos 

Branch 37,586  202  118 

Hillsdale 37,011  71  89 

Total 

Total  of  entire  population. 

Traverse  City 

Grand  Traverse 38,737  128  310 

Mason 22,383  110  119 

Lake     4,365  1,274  22 

Osceola 14,800  12  26 

Manistee.... 19,853  76  165 

Wexford. 19,681  2  34 

Missaukee 7,094  1  31 

Benzie.. _ 8,391  78  124 

Kalkaska-... 5,259  0  13 

Leelanau.. 10,688  23  161 

Antrim 12,502  3  107 

Charlevoix 16,277  17  247 

Emmet. . 17,795 68 468_ 

Total 197,825 2^292 1,827 

Total  of  entire  population 


Percentage 

black 

to  total 

population 


5.6 
.1 
.4 

5.5 
.1 

2.4 

■5 

ll'.O 

.3 

2.0 

1.4 

.1 

5.0 

1.7 

2.2 

8.0 

9.5 

11.2 

8.4 

1.0 

.2 


1,949,728 

107,786 

11,113 

(0 

2,068,627 

Traverse  City 

.3 

.5 
23.0 
.1 
.4 
.01 
.01 
1.0 
0 

.2 
.02 
.1 
.4 

0) 


201,444 


1  Black  total  equals  5.2  percent. 

2  Black  total  equals  0.9  percent. 

yir.  Westphal.  One  of  the  suggestions  was  that,  in  order  to  in- 
crease the  percentage  of  blacks  being  selected  for  the  jury  panels  in 
the  Grand  Rapids  area,  more  of  the  precincts  should  be  included. 
precincts  from  which  the  voter  lists  are  used  to  select  the  names  for 
the  master  jury  list  rolls.  Do  you  think  that  would  be  of  some  help  i 

Judge  Fox.  If  we  can  deliberately  go  into  the  black  area  and 
draw,  it  may  help. 

Mi\  Westphal.  If  you  include  all  of  the  voters  in  a  certain  pre- 
cinct, and  this  precinct  has  been  excluded  before,  and  if  there  hap- 
pens to  be  whatever  the  percentage  of  blacks  are  in  that  precinct, 
then  by  random  selection,  theoretically,  you  are  going  to  get  a 
proper  percentage  of  blacks? 

Judge  Fox.  If  you  call  it  a  random  selection  when  you  go  into 
that  neighborhood  and  draw.  It  is  a  random  drawing  there,  but  is  it 
a  random  drawing  of  the  whole  community? 

]Mr.  Westpital.  Then  the  second  suggestion  made  by  Mr.  Imlay 
was  that  the  counties  included  within  a  certain  jury  wheel  could  be 
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sliifted  so  as  to  prevent  a  watering  down,  so  to  speak,  of  your 
blacks. 

Judge  Fox.  jNIost  of  the  sliifts  that  we  have  been  able  to  figure  out 
come  up,  generally,  with  around  a  3  or  4 — or  even  2 — percent  black 
proportion.  The  highest  had  a  6-percent  black  proportion.  Therefore 
we  tried  to  determine  what  combinations  would  work  best,  and  my 
ultimate  conclusion  was  that,  if  we  could  include  Muskegon,  and 
take  the  Court  Administration  proposed  plan  for  Kalamazoo  and 
Grand  Rapids,  we  could  draw  a  jury  panel  from  that  group.  Then, 
if  we  also  have  this  "may  hold"  court  authorization  for  Muskegon, 
we  could  draw  a  panel  from  Muskegon  and  one  or  two  other  coun- 
ties, and  that  would  give  us  an  available  wheel  with  about  a  10-per- 
cent black  proportion. 

Mr.  Westphal.  Generally,  the  Judicial  Conference  and  the  Ad- 
ministrative Office  have  not  favored  the  creation  of  additional  places 
of  holding  court  because  they  try  to  avoid  excessive  travel  on  the 
part  of  judges.  This  applies  to  all  districts  in  the  United  States,  but 
in  your  district,  where  there  are  seven  statutorily  designated  places 
of  holding  court,  your  onlj^  trial  activity  of  any  consequence  is  at 
Grand  Eapids,  Kalamazoo,  and  IMarquette. 

In  the  past  5  years,  there  have  been  no  trials  held  at  Sault  St. 
]Marie.  There  have  been  none  held  at  Lansing  or  Traverse  City. 

Judge  Fox.  Excuse  me,  but  there  have  been  trials  in  Traverse 
City. 

]Mr.  Westphal.  There  have  been  none  reported  since  1968. 

Judge  Fox.  Well,  sometimes  when  we  hold  court  in  the  Traverse 
City  area,  we  cannot  get  the  court  facilities  in  Traverse  City  because 
they  are  busy,  so  we  go  next  door  to  Leelanau  County. 

Mr.  Westphal.  Mason  or 


Judge  Fox.  No,  that  would  be  up 

Mr.  Westphal.  Well,  in  any  event,  there  are  no  trials  reported 
there,  except  for  one  in  1970,  Avhich  is  the  only  one  recorded  in  the 
last  5  years.  As  far  as  your  request  with  reference  to  Muskegon  is 
concerned,  what  is  the  mileage  between  Grand  Rapids  and  Muske- 
gon? 

Judge  Fox.  About  45  or  60  miles.  The  basic  object  of  trying  to  get 
that  there  is  just  to  accomplish  what  I  have  said. 

Senator  Bitrdick.  To  get  that  balance  in  the  jury  ? 

Mr.  Westphal.  Well,  the  problem  is  you  get  to  the  designated 
place  of  holding  court,  and  somebody  suggests  that  maybe  we  should 
go  the  Federal  courtroom  there,  and 

Judge  Fox.  I  can  assure  you  that  Judge  Engel  and  I  will  not  do 
that. 

]\Ir.  Westphal.  Well,  who  is  going  to  be  the  judge  of  the  Western 
District  of  Michigan  6  or  10  years  from  now  ? 

Judge  Fox.  I  hope  I  am. 

Senator  Burdick.  Thank  you  very  much.  Judge. 

Mr.  Westphal.  Thank  you. 

Judge  Fox.  Thank  you  very  much. 

Senator  Burdick.  We  will  now  receive  for  the  record  Administra- 
tive Office  exhibits  1  and  2,  Committee  exhibits  1,  2,  and  3,  and 
copies  of  S.  1505  and  S.  1504. 

[The  material  follows :] 
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Committee  Exhibit  3 
IWlchigan,  Western 


Judicial  Service  Given  and  Received  (c 


ontinued) 


Year 


Name 


Given 


Rec'd 


Days 


1968 


1969 


Fox,, 
Kent. 


Fox. 
Kent. 


1970    Fox. 
Fox. 


Kent. 


1971     Fox. 
Fox. 


"Cent. 


1972     Fox. 
Fox. 


Feikens , 
ingel. . . 


Mich(E) 
Tenn(M) 

Mich(E) 
N.Y.(E) 


Mich{E) 
Tenn(M) 
N.Y.(E) 


Tenn(E) 
Mich(E) 


6th  Cir. 


Fla(M) 
Tenn(M) 

6th  Cir. 


Mich(E) 


44 
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12 
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13 
I 
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DSi)  COXGRESS 
J  ST  Session 


S.  1 505 


IX  THE  SENATE  OF  THE  UNITED  STATES 

April  10,1973 

Mv.  Giiii'rix  iiitioduroil  tlic  following  bill;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  provkle  one  :u](liti(»iial  permanent  district  judgeship  for  each 
of  the  eastern  and  western  districts  of  Michio-an. 

1  Be  it  enacted  h[l  tlie  Senate  and  House  of  Bepresenta- 

2  tires  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  the  President  sliall  appoint,  hy  and  with  the  advice 

4  and  consent  of  the  Senate,  one  additional  district  judge  for 

5  the  eastern  district  of  Michigan  and  one  additional  district 

6  judge  for  the  wesiern  district  of  Michigan. 

7  (t))   In  order  that  the  tahle  contained  In  section  133  of 

8  title  28,  United  Slates  Code,  will  reflect  the  change  made  by 

9  subsection   (a)   of  this  section  In  the  number  of  permanent 

10  district  judgeships  for  each  such  district,  that  table  is  amended 

11  to  read  as  follows  with  respect  to  such  districts: 

"Districts  Judges 

*  *  «  *  *  «  « 

Michigan : 

Eastein  11 

Western 3". 

II 
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93d  COXGRESS 

1st  Session 


S.  1 504 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  10,1973 

Mr.  GRirnx  introduced  the  following  bill ;  -whicli  Avas  read  twice  and  referred 

to  the  Committee  on  the  Judiciary 


A.  HILiLi 

To  provide  tliat  the  Ecclcral  District  Court  for  the  Western 
District  of  Michigan  may  he  hekl  in  Mnskegon,  Michi- 
gan. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Beprescnta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  102(h)    of  title  28,  United  States  Code,  is 

4  amended  h}^  inserting  immediately  after  the  hist  sentence  of 

5  paragraph   (1)   the  follo^Ying:  "Court  may  he  held,  in  the 

6  discretion  of  the  court,  in  Muskegon." 

II 

Senator  Burdick.  Our  next  matter  will  be  the  District  of  South 
Carolina,  and  the  Honorable  Judge  Hemphill,  and  I  understand 
that  my  colleague,  Senator  Thurmond,  would  like  to  say  a  few 
words  at  this  time. 


915 

STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  Tliank  3'ou  very  much,  Mr.  Chairman,  and 
members  of  the  committee. 

South  Carolina  has  one  judicial  district.  Judjie  J.  Robert  Martin 
is  the  chief  judge  of  that  district.  He  is  ill  and  could  not  be  here 
toda}',  so  the  next  ranking  judge  is  here.  His  name  is  Judge  Robert 
W.  Hemphill,  and  it  is  my  pleasure  to  present  him  to  the  committee 
at  this  time. 

Now,  I  will  make  a  very  brief  introduction. 

Judge  Hempliill  was  born  in  Chester,  S.  C.  He  attended  the  Uni- 
versity of  South  Carolina  and  also  graduated  from  the  law  school 
there,  finishing  his  study  of  law  in  1938.  He  was  admitted  to  the  bar 
that  year  and  then,  several  years  later,  in  1941,  he  went  into  World 
War  II  and  served  in  the  Air  Force  with  great  distinction  for  4 
years.  He  came  back  in  1946,  and  he  was  elected  as  a  INIember  of  the 
House  of  Representatives  and  served  2  years.  Then  he  ran  for  solici- 
tor of  the  sixth  judicial  circuit,  was  elected  in  1950,  and  served  there 
from  1951  through  1956. 

Subsequently,  he  was  elected  to  Congress  in  1956.  He  again  served 
from  1957  through  1964,  at  which  time  he  was  appointed  by  Presi- 
dent Lyndon  Johnson  as  a  district  judge  in  South  Carolina. 

Now,  Judge  Plemphill  comes  from  one  of  the  most  prominent  fam- 
ilies in  our  State.  He  comes  from  a  long  line  of  able  lawyers  and  he, 
himself,  is  a  distinguished  and  able  lawyer  and  is  one  of  the 
outstanding  judges  in  our  country  today.  It  is  a  great  pleasure  to 
present  to  joii  my  friend,  an  able  and  distinguislied  judge,  who  is 
acting  chief  judge  here  today,  to  speak  for  our  district,  Judge  Rob- 
ert W.  Hemphill. 

Senator  Bltrdick.  Let  me  just  interrupt  to  say  to  Senator  Thur- 
mond that  while  the  Judge  and  I  served  in  Congress  together,  he 
was  also  a  very  able  Legislator. 

Senator  Thurmond.  That  is  true. 

Senator  Bitrdick.  I  enjoyed  serving  with  him. 

Senator  Thurmond.  Yes,  sir.  Thank  you  very  much,  Mr.  Chair- 
man. 

Senator  Burdick.  Thank  you,  Senator.  We  are  delighted  to  wel- 
come you  to  the  committee,  Judge. 

STATEMENT  OF  HON.  ROBERT  W.  HEMPHILL,  DISTRICT  JUDGE  OF 
SOUTH  CAROLINA,  GREENVILLE 

Judge  Hemphill.  Thank  you,  Mr.  Chairman,  and  Members  of  the 
Committee.  I  am  grateful  for  the  privilege  of  being  here  and  thank 
you,  Senator,  for  your  very  flattering  introduction.  I  want  to  thank 
the  counsel  for  his  attention  and  time  when  we  called  on  him. 

We  have  filed  a  statement  with  the  subcommittee  which  I  hope 
will  be  made  a  part  of  the  record,  and,  rather  than  belabor  the  com- 
mittee by  reading  it  or  reciting  what  is  contained  in  it,  I  guess  it 
would  be  best 


916 

Senator  Burdick.  Without  objection,  it  ^\i\\  be  made  a  part  of  the 
record,  and  we  appreciate  this  approach.  It  is  a  direct  benefit  of 
j-our  legislative  experience. 

[The  prepared  statement  of  Hon.  Eobert  Hemphill  follows :] 

Mr.  Chairman,  and  Members  of  the  Subcommittee  on  Improvements  on  Judi- 
cial Machinery,  of  the  Judiciary  of  the  United  States  Senate  : 

On  behalf  of  the  Chief  Judge  J.  Robert  Martin,  Jr.  and  the  bench  of  the  Bar 
of  South  Carolina,  I  wish  to  express  my  appreciation  for  the  privilege  I  have 
of  appearing  today  and  testifying  in  this  most  important  matter.  I  come  as 
Chief  Judge  Martin's  representative  and  he  expresses  his  regrets  in  being; 
unable  to  attend,  his  salutations  to  the  Committee  for  the  giving  of  the  time 
and  consideration  to  our  problems  in  South  Carolina,  and  his  hope  that  we  can 
justify  to  you  a  very  real  necessity  of  an  additional  judgeship  for  the  District 
of  South  Carolina.  Thanks  to  your  previous  provision,  we  presently  have  five 
acting,  hardworking  judges,  but  we  are  in  need  of  additional  help  at  the  Dis- 
trict judgeship  level. 

Initially,  let  me  explain  to  you  that  we  have  five  (5)  judges  who  are  on 
duty  12  months  out  of  the  year.  I  take  some  pride  in  stating  to  you  that  each 
judge  in  South  Carolina  is  available  24  hours  a  day,  and  Chief  Judge  Martin 
has  directed  that  each  of  us  answer  the  telephone  in  order  to  respond  to  any 
emergency  (sometimes  we  are  unable  to  talk  as  we  do  not  countenance  ex 
parte  communications)  ;  and  we  are  available  to  the  Bar  of  South  Carolina. 
and  to  such  other  persons  as  need  the  services  and  authority  you  have  vested 
in  us.  We  are  not  perfect  by  any  means,  but  we  have  the  ambition  to  serve 
our  country  in  the  high  position  to  which  the  President  of  the  United  States 
has  appointed  us  and  in  which  the  Senate  of  the  United  States  has  confirmed 
us.  AVe  are  mindful  of  the  fact  that  the  Federal  Courts  are  limited  in  jurisdic- 
tion to  those  matters  in  which  the  Congress  has  given  us  authority,  but  in  the 
last  10  years  the  increase  in  caseload  alone  does  not  reflect  the  true  Increase 
in  work  because  of  new  legislation  which  has  given  us  new  work  to  do. 

At  the  risk  of  taking  your  valuable  time,  we  would  like  to  present  the  pic- 
ture in  South  Carolina.  In  the  past  10  years  we  have  changed  from  a  pastoral 
State  to  an  industrial  State.  The  port  in  Charleston,  now  connected  by  inter- 
state highway  to  the  Midwest,  has  increased  in  capability  and  workload  dra- 
matically. The  Interstate  Highway  System,  which  this  Congress  has  placed  in 
the  transportation  spectrum  of  this  Country,  has  placed  our  industrial  Pied- 
mont in  the  mainstream  of  America's  business  and  brings  us  not  only  new 
industry,  but  new  people,  new  ideas,  and  a  new  participation  in  others'  affairs, 
as  others  participate  in  our  affairs.  Modern  transportation  and  increased 
Industrial  capacity  is  reflected  in  the  courts  in  more  complex  and  protracted 
litigation.  AVe  have  ii  judges,  and  loyal  support  personnel,  all  of  whom  are 
alerted  to  the  problems  which  we  have. 

We  are  grateful  for  the  fact  that  you  gave  us  a  fulltime  Referee  in  Bank- 
ruptcy, which  we  sorely  needed,  and  who  is  presently  carrying  on  in  a  manner 
we  believe  in  keeping  with  your  policies  in  making  him  available.  We  have  a 
full  time  ^Magistrate,  and  we  keep  him  as  busy  as  any  man  in  our  support  pic- 
ture. In  addition  to  duties  in  connection  with  the  military  establishment 
located  at  Columbia,  he  has  the  full  spectrum  of  matters  for  attention.  The 
full-time  Magistrate  has  the  general  supervision  of  the  criminal  calendar 
including  the  calendar  calls,  and  motions  to  expedite  or  postpone  the  trial  of 
the  cases.  He  also  hears  motions  relating  to  subpoenas  and  for  mental  and 
other  examinations.  He  attends  to  the  problems  concerning  appointment  of 
counsel  and  substitution  of  coun.sel  and  administers  the  Courts  Criminal  Jus- 
tice Act  Plan  by  supervising  the  attorneys'  lists  and  appointing  attorneys  and 
examining  voucliers.  In  addition  to  his  duties  on  the  criminal  side,  the  Magis- 
trate reviews  and  makes  recommendations  regarding  petitions  filed  l)y  federal 
and  state  prisoners  seeking  relief  from  their  convictions,  including  federal  pris- 
oners under  the  provisions  of  Title  2.S.  Section  2255  and  Federal  prisoners  who 
are  requesting  review  of  the  United  States  Parole  Board  decisions.  The  Magis- 
trate also  reviews  the  petitions  submitted  and  makes  recommendations  in  civil 
commitment  cases  arising  under  Title  III  of  the  Narcotic  Addiction  Rehabilita- 
tion Act  of  196G.  Since  our  Magistrates  are  already  handling  the  full  range  of 
civil  and  criminal  responsibility  which  can  be  assigned  to  them  under  the  Stat- 
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iites.  the  Court  does  not  feel  that  additional  magisterial  assistance  would 
materially  reduce  our  judicial  workload.  In  certain  areas  we  are  understaffed, 
but  that  is  not  my  pui-pose  here  today.  I  do  wish  to  assure  you  that,  in  keep- 
ing with  your  purposes,  we  are  endeavoring  to  utilize  every  person  to  full  pro- 
ductivity. 

A  few  year.s  ago  you  allowed  us  to  consolidate  as  one  District  Court  in 
South  Carolina.  This  has  worked  well,  and  we  have  arrived  at  a  case  assign- 
ment system  which  is  productive,  hopefully  efficient,  and  we  do  not  have  the 
backlog  we  once  experienced.  By  saying  that  we  do  not  have  the  backlog.  I  do 
not  miuimixt-  our  need  for  another  judge.  It  seems  vain  for  me  to  say  tliat  we 
are  working  hard,  but  that  is  tlie  fact.  Last  year,  for  instance,  no  judge  took 
more  than  2  weeks  vacation  out  of  the  12  montlis.  I  realize  I  face  an  audience 
which  does  not  have  any  va'^ation,  in  reality,  except  perhaps  some  pleasure  on 
the  very  necessary  trips  which  you  take  abroad,  and  which  some  ai-e  mis- 
guided enough  to  call  junkets,  .so  I  am  sure  you  can  realize  our  problem.  "We 
are  not  complaining,  we  are  just  stating  facts,  we  believe  we  can  justify  your 
consideration  of  anotlier  judge. 

We  have  endeavored  to  use  to  the  maximum  all  of  the  tools  which  you  have 
provided.  In  addition,  we  have  utilized  those  approaches  prescribed  by  otlier 
Districts,  or  by  the  American  Bar  Association,  such  as  pretrials  (37  FRD  255), 
conferences,  status  hearings  and  other  hearings  in  order  to  keep  the  business 
of  the  court  current  and  etiicieut.  Frankly,  in  certain  areas  of  South  Carolina, 
the  Bar  runs  to  the  Federal  Court  because  the  case  can  be  tried  quicker,  and 
hopefully,  more  efficiently.  Recently,  the  Chief  .Justice  of  tlie  Supreme  Court  of 
South  Carolina  adopted  for  State  Courts  rules  similar  to  the  Federal  Rules, 
and  we  hope  that  this  is  in  some  recognition  of  the  efficiency  of  the  Rules  you 
have  promulgated  and  whicii  we  administer  as  the  United  States  District 
Judges. 

To  tell  you  how  each  .Judge  runs  his  court  would  not  only  trespass  on  your 
time  but  on  your  patieuce.  I  can  truthfully  state  to  you  that  we  do  not  watch 
a  clock,  frequently  work  until  6  or  7  o'clock  in  the  evening  and  sometimes 
later,  work  Saturdays,  and  endeavor  to  finish  the  work  that  is  to  be  done.  We 
are  not  complaining  in  any  sense  of  the  work,  but  stating,  with  pardonable 
pride,  that  eacii  of  our  judges  gives  of  himself,  and  we  h.-pe  we  have  made 
this  impression  to  the  Bar.  Certainly  the  support  personnel  know  it,  and  of 
cour.se,  one  of  the  problems  is  the  fact  that  we  do  overwork  our  support  per- 
sonnel, but  I  am  happy  to  say  we  have  had  very  few  complaints.  All  are  coop- 
erative, the  Clerk  on  the  desk,  the  Court  Stenographer,  the  Marshals,  all 
respond  and  we  are  proud  of  their  cooperation. 

STATISTICS  OF  THIS  PKOBLEM 

South  Carolina  will  not  impose  further  on  your  valuable  time  by  a  recitation 
of  the  methods  each  judge  uses  in  conducting  his  court.  Suffice  it  to  say,  that 
in  .spite  of  our  large  geographical  area  comprising  10  divisions,  we  have  devel- 
oped an  individual  assignment  calendar,  with  each  judge  using  modern  tech- 
niques of  pretrail  management  prescribed  in  the  Federal  Rules  Decisions.  We 
have  attacked  our  everincreasing  workload  with  an  efficiency  that  has  mate- 
rially reduced  the  median  time  for  di-sposition  of  our  cases  and  resulted  iu  the 
virtual  elimination  of  3-year  old  cases.  Our  pending  caseload,  because  of  the 
efforts  of  our  judges  in  maintaining  a  12-month  schedule,  is  substantially 
under  the  national  average. 

We  are  sure  that,  with  the  information  available  to  you.  you  may  also  ques- 
tion the  number  of  actual  trials  per  judgeship.  We  consider  it  our  business  as 
judges  to  promptly  attend  to  the  work ;  to  make  the  decisions :  and  to  conclude 
the  business  of  the  court.  Under  our  individual  assignment  system,  cases  are 
assigned  the  day  they  are  filed  and  each  judge  immediately  takes  jurisdiction. 
As  soon  as  the  issues  are  joined  and  counsel  of  record  noted,  the  Court  pro- 
ceeds to  scliedule  .status  hearings  and  pretrial  conferences.  As  you  know,  cases 
are  more  readily  settled  in  the  early  stages.  With  our  Court  taking  immediate 
and  direct  supervision,  we  have  a  high  percentage  of  early  settlements,  saving 
both  time  and  money  and  substantially  reducing  our  trial  workload  and  result- 
ing in  fewer  trials  per  judgeship,  compared  v.'ith  the  national  average. 

I  hope  that  this  Committee  will  not  penalize  us  for  seeking  to  accomplish 
the  business  of  the  courts  in  this  way.  Our  long  hours  over  a  twelve-month 


918 

period,  coupled  with  efficient  modern  practices,  have  left  us  with  an  enviable 
record.  However,  it  will  be  impossible  to  sustain  this  pace  and  this  record,  in 
the  face  of  the  projections,  without  an  additional  judgeship.  The  figures  pre- 
viously presented  to  the  Committee  through  the  quadrennial  judgeship  survey 
worksheets  for  the  District  of  South  Carolina  are  verified  by  the  most  recent 
statistics  from  our  District.  A  projection  which  includes  the  first  three-quar- 
ters of  fiscal  1973  based  on  a  six-year  projection,  actual  data,  would  indicate 
filings  per  judgeship  of  480  cases  for  the  year  1976. 

Finally,  we  thank  you  for  having  us,  and  hearing  us.  We  hope  we  have 
given  you  the  information  you  need. 

Thank  you. 

Judge  Hemphill.  I  am  here  substituting  for  my  very  able  chief 
judge  because  of  his  ilhiess.  I  filed  with  j-our  counsel  the  letter  he 
wrote  expressing  his  regret. 

I  tliink  the  best  way  for  me  to  handle  this  is  to  attempt  to  answer 
any  questions,  sir,  the  committee  has  or  counsel  has. 

Senator  Burdick.  Very  fine.  We  will  get  right  to  the  questions. 

In  1966,  several  districts  in  South  Carolina  were  consolidated  into 
one  district.  In  your  opinion,  has  this  resulted  in  an  increased 
efficiency  in  the  U.S.  district  for  South  Carolina  and,  if  so,  in  what 
way. 

judge  Hemphill.  It  has  increased  our  efficiency  in  a  number  of 
ways  because,  sir,  we  have  better  control  of  all  of  our  administration 
of  the  cases.  The  chief  judge  has  set  the  cases.  He  has  given  us  indi- 
vidual assignments.  In  my  opinion,  that  reduces  the  administrative 
overall  cost  and  the  slowdown  which  j'ou  had  with  multiple  dis- 
tricts. 

Senator  Burdick.  We  have  found  in  these  hearings  that  there  are 
States  that  have  one  district  where  they  are  overworked  and  one  dis- 
trict where  they  are  underworked,  and  that,  if  they  were  to  spread 
that  total  load  over  one  consolidated  district,  they  would  have  no 
problems. 

Judge  Hemphill.  Yes,  sir. 

Senator  Burdick.  I  note  that  there  are  10  statutorily  designated 
places  for  holding  court  in  South  Carolina  and  that  court  was  ac- 
tually held  in  9  of  those  10  places  last  year.  However,  Spartansburg, 
which  had  only  two  trials,  is  only  20  miles  from  Greenville,  and  An- 
derson, w^hich  had  only  two  trials,  is  only  30  miles  from  Greenville. 
Some  of  the  other  divisions  are  but  a  short  distance  from  the  princi- 
pal places  of  holding  conrt.  Xow,  under  section  140  of  title  28,  the 
court  may  pretermit  terms  of  court  for  insufficient  business  or  other 
good  cause.  Have  your  judges  given  any  thought  to  exercising  this 
power  and  eliminating  some  of  the  travel  time  and  expense  involved 
where  you  have  courtrooms  so  close  together? 

Judge  Hemphill.  We  have  given  a  great  deal  of  thought  to  it. 
We  have  10  locations  at  9  of  which  there  are  Federal  courthouses. 
At  Orangeburg,  there  is  no  Federal  facility  available.  We  do  go 
down  there  to  hold  court,  but  we  have  not  held  any  court  there  ei- 
ther because  cases  are  settled,  or  in  order  to  get  the'proper  facilities 
we  move  the  case  to  Columbia,  which  is  the  nearest  place  we  can 
hold  court. 

Now,  we  have  a  division  at  Greenwood  and  it  is  very  fine.  We  can- 
not however  justify  a  continuance  of  it  to  you  because  in  the  first 
place  we  do  not  have  any  library.  We  think  that  a  laAvyer  without  a 
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libnirv  is  like  a  carpenter  without  his  tools.  If  you  are  "oino;  to  gave 
a  lirst-class  service  to  the  people  out  there  as  a  judge,  I  think  you 
ought  to  be  able  to  know  the  books.  Of  course,  we  have  the  same 
problem  in  Anderson,  as  well  as  in  Rockhill ;  we  only  have  a  part  of 
a  library  there,  most  of  which  is  my  own  which  I  took  from  my  law 
practice,  because  I  could  not  justify  asking  the  Administrative  Office 
to  fund  it.  Our  problem  has  been,  sir,  that  under  section  1393(a)  and 
section  121,  we  have  been  under  the  impression  that  we  must  hold 
court.  18  U.S.C.  1393(a)  says  that  in  certain  cases  the  court  must  be 
held  in  the  division  in  which  the  defendant  lives.  Section  121  of  title 
28,  which  sets  up  our  10  divisions  and  is  classified  according  to  the 
counties  which  are  incorporated  in  those  divisions,  sa3's  that  the 
court  for  this  division  shall  be  held  in,  say,  Columbia,  or  Aiken,  or 
Spartansburg.  So,  we  have  approached  the  problem,  but  we  did  not 
think  we  had  the  additional  authority  either  to  create  a  division  or 
to  abolish  a  division  or  to  change  that  statute.  Now,  we  may  be 
wrong.  We  do  not  know. 

Mr.  Westphal.  I  might  say,  INIr.  Chairman,  that  I  had  the  oppor- 
tunity yesterday  to  discuss  this  matter  with  Judge  Hemphill  and 
with  ]Mr.  Foster,  his  very  able  clerk  of  court.  We  discussed  both  section 
1393  and  section  121.  I  related  to  Judge  Hemphill  the  experience  that 
Judge  Devitt  in  Minnesota  testified  to  when  he  was  appearing  before 
the  subcommittee,  in  which  Minnesota  had  pretermited  terms  of  court 
in  divisions  where  the  statute  said  "shall  be  held".  I  explained  that  in 
Minnesota  they  had  done  that  some  10  years  ago,  and  in  that  period  of 
time,  to  my  knowledge,  having  been  a  practicing  lawyer  in  Minnesota 
for  some  20  years,  I  did  not  know  of  any  problem  they  had  either  with 
section  1393  or  any  other  provision  of  the  code.  In  discussing  this  mat- 
ter with  Judge  Hemphill,  I  offered  to  get  in  touch  with  Judge  Devitt 
and  pose  these  questions  to  him.  I  might  say  that  as  of  yesterday, 
shortly  after  Judge  Hemphill  left  the  office,  I  did  write  Judge  De- 
vitt mentioning  the  interest  of  the  South  Carolina  judges  in  trying 
to  work  out  the  same  thing  that  Minnesota  was  al3le  to  work  out, 
and  asking  Judge  Devitt  to  give  to  Judge  Hemphill  the  benefit  of 
their  experience  in  overcoming  what  Judge  Hemphill  feels  are  prob- 
lems. 

Senator  Bukdick.  In  1968,  your  total  filings  were  1458.  In  1972, 
they  had  grown  to  1923,  an  increase  of  465  cases.  But,  you  also  re- 
ceived a  fifth  judge  in  1970  to  offset  this  rising  caseload.  As  shown 
by  xidministrative  Office  exhibit  1,  the  filing-g  for  the  fii'st  half  of 
1973  were  186  cases  per  judge,  which  w^ould  project  to  372  per  judge 
for  that  year. 

Has  not  this  addition  in  1969  helped  your  filings  to  level  off  ? 

Judge  Hemphill.  The  statistics  taken  for  the  half  year  do  not  in- 
clude the  early  quarter  of  1973,  in  which  we  brought  in  some  grand 
juries.  I  think  if  that  quarter  is  included,  the  statistical  index  will 
show  that  the  projected  caseload  for  1976  will  reach  approximately 
480  cases  per  judge.  I  may  be  wrong  in  my  figures,  but  I  am  fairly 
certain  that  I  am  accurate. 

Senator  Burdick.  Well,  Ave  will  see  if  we  cannot  get  to  that  in 
just  a  moment. 
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Judge  Hemphill.  INIr.  Westphaly  you  might  correct  me  on  that,  if 
you  have  those  figures,  sir. 

iMr.  Westi'Iial.  I  liave  two  figures.  One  is  for  the  firet  half  of 
fiscal  year  1973,  which  is  the  last  6  months  of  1972. 

Judge  Hemphill.  Yes,  I  understand,  sir. 

JMr.  Westphal.  The  filings  averaged  186  per  judge  which,  at  an 
annual  rate,  would  be  37-2  per  judge.  Xow,  then,  just  the  other  day 
the  Administrative  Office,  by  letter,  indicated  that,  in  the  first  9 
months  of  this  fiscal  year — which  would  include  the  first  quarter  of 
1973,  in  which  some  grand  juries  reported — the  filings  were  up  to 
304:  per  judge  for  that  9-month  period  as  compared  with  281  per 
judge  for  the  first  9  months  of  fiscal  year  1972. 

Seiuitor  BuiioicK.  It  is  reflected  there,  Judge,  isn't  it? 

Judge  Hemphill.  Yes,  sir. 

Senator  Burdick.  Prisoner  petitions  numbered  206  in  1972,  and 
those,  together  with  222  motor  vehicle  personal  injury  cases  consti- 
tuted uboui  one-half  of  your  civil  caseload.  Automobile  cases  have  a 
high  settlement  rate  and  the  prisoner  petitions  arc  screened  by  your 
magistrate,  so  in  about  half  of  your  civil  cases,  there  would  be  a 
minimum  of  judge  time  required,  do  you  agree? 

Judge  Hemphill.  Yes,  sir,  because  we  use  every  tool  that  you 
have  given  us  to  try  to  end  cases.  Unless  we  attend  to  the  litigation, 
then  we  have  not  done  our  job,  and  we  have  used  everything  that 
vou  have  given  us.  Some  years  ago,  the  Judicial  Conference  of  the 
United  States — I  believe  it  was  37  Federal  liules  Decision,  page  255, 
If  I  liave  got  the  page  number  right — recommended  a  method  of 
pretrialing,  so  we  have  a  system  in  which,  once  the  issue  is  joined, 
the  case  is  assigned  to  a  particular  judge. 

For  instance,  I  have  all  of  the  even-numbered  cases  in  the  Colum- 
bia Division,  which  is  the  biggest  division  in  numbers.  Judge  Chap- 
man has  the  odd  numbers.  When  the  issues  are  joined,  that  case,  that 
file,  is  sent  to  me.  As  soon  as  I  can  arrange  it,  I  have  a  hearing  in 
my  office.  iVt  tliat  time,  I  try  to  settle,  and  he  does,  too,  because  nat- 
urally if  we  settle,  we  save  the  court's  time,  we  save  money,  and  we 
get  more  time  to  attend  to  the  business  that  demands  more  time. 
Then  we  have  a  pretrial.  It  is  not  as  formal  as  prescribed  in  the  Ju- 
dicial Conference,  but  we  do  have  a  pretrial  before  the  case  is  tried. 
Another  thing  we  do  is  to  have  a  calendar  call  about  three  weeks  be- 
fore the  term. 

We  also  have  a  rule,  a  local  rule,  I  mean,  that  90  days  after  join- 
ing an  issue,  discovery  must  be  completed.  Any  extension  of  that 
time  nmst  be  justified  by  an  affidavit  of  counsel,  in  which  he  gives  a 
proposed  order  to  extend  that  time;  if  we  are  not  satisfied  with  the 
affidavit  or  order,  we  can  set  a  hearing  for  the  purpose  of  determin- 
ing whether  or  not  he  is  entitled  to  his  continuance  or  extension  of 
discovery.  xVt  the  time  of  the  call,  we  ask  if  he  is  ready  for  trial,  we 
urge  him  to  settle,  and  generally,  then,  some  lawyers  will  slip  up 
and  say,  "if  we  hnvc  a  conference  in  your  chambers,  we  could  settle 
the  case."  Of  course,  we  make  ourselves  available  because  we  are 
awai-e  of  the  statistical  problems  and  the  dependence  on  statistics, 
and  we  ai-e  also  aware  of  the  fact  that  if  we  can  terminate  a  case, 
then  we  can  attend  to  more  business.  So,  hopefully,  we  have  done 
what  we  should  do  in  attending  to  the  pretrial  and  settlement  busi- 
ness. 
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Xow,  insofar  as  the  majjistratc  is  concerned,  we  have  been  real 
hajipy  vrith  the  projrrani ;  it  is  a  <j:reat  program.  I  think  youi-  facts 
will  show  that  Ave  have  used  it  to  the  fullest,  and  we  intend  to  use  it 
to  the  fullest  in  the  future. 

Senator  Burdick.  Do  you  use  the  mapstrates  for  screening  the 
prisoner  petitions? 

Judge  HKMpniLL.  Yes,  sir. 

Senator  Burdick.  The  testimony  so  far  indicates  that  about  99 
percent  of  these  petitions  are  frivolous  or  faulty  in  some  way. 

Judge  Hemphill.  Yes,  sir. 

Senator  BrRDicK.  And  most  of  this  is  picked  up  in  the  screening 
process  ? 

Judge  Hemphill.  That  is  true.  Of  course,  if  we  adopted  some 
program  of  givin.g  hearings  just  at  large,  you  can  see  the  problems 
we  would  have  in  transporting  the  pi'isoners,  the  problems  with 
prisoners  escaping,  and  the  problems  of  time  consumed  bv  the  court, 
as  well  as  the  frivolous  nature  of  the  petitions  themselves.  Unfortu- 
nately, our  hands  are  tied  by  the  fact  that,  when  they  have  ex- 
hausted the  remedies  under  2254,  and  we  come  up  wnth  a  State  tran- 
script, if  the  magistrate  savs  that  he  thinks  the  man  should  have  a 
hearing,  before  lie  is  given  a  hearing,  we  have  to  go  over  that  tran- 
script very  carefully  to  determine  those  issues  on  which  he  has  had 
complete  state  treatment,  and  those  issues  on  which  he  has  not.  It 
takes  a  lot  of  time. 

Senator  Bi-rdick.  But,  in  the  bulk  of  the  cases,  your  approval  or 
disapproval  is  rather  informal,  is  it  not,  after  you  have  gotten  a  re- 
port from  the  magistrate  ? 

Judge  Hemphill.  Yes,  sir.  But  we  generally  pass  an  order,  be- 
cause then  it  is  a  record.  So  many  of  them  appeal  to  the  foui'th  cir- 
cuit, and  then  they  will  l)uck  it  back  if  you  do  not  have  an  order 
covering  it  on  the  issues.  Then  he  tries  that  way  and  they  can  buck 
it  back  for  a  hearing  which  just  consumes  our  time.  This  is  a  pi-ob- 
lem  we  have  tried  to  face,  and  I  hope  we  have  been  successful.  It 
has  been  one  of  our  problems. 

Senator  Buroick.  What  else  do  you  use  the  magistrates  for? 

Judge  PIempiiill.  We  use  them  for  all  of  the  petty  oifenses  which 
the  law  allows. 

Senator  Burdick.  Do  you  have  a  full-time  magistrate? 

Judge  Hejipiiill.  Yes,  sir.  thanks  to  this  committee's  provision, 
we  have  a  full-time  magistrate.  He  is  acting  and  working,  and  we 
are  loading  him  down  every  time  we  can. 

Senator  Burdick.  That  was  the  theory  upon  which  we  passed  the 
act,  to  give  you  some  help. 

Judji'e  Hemphill.  It  has  been  a  help:  ves.  sir.  It  has  been  most 
helpful. 

Senator  BuRnicK.  Xow,  we  have  discovei'cd  during  these  hearings 
that  about  90  perceiit  of  the  civil  cases  are  settled.  That  is  a  very 
high  rate.  Does  the  percentage  of  automobile  cases  that  are  settled 
follow  about  the  same  rate  in  your  court  ? 

Judge  HE:MPHrLL.  Yes.  sir ;  and  we  hojie  we  can  keep  it  up. 

Senator  Burdick.  The  judge  that  just  preceded  you  had  a  rate  of 
95  percent.  That  is  something  to  shoot  at.  is  it  not  ? 

Judge  Hemphill.  Yes,  sir.  because  there  are  some  cases  that  re- 
quire a  lot  of  time  and  you  lun^e  to  sit  in  vour  librarv:  vou  cannot 
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depend  on  your  law  clerk.  "V^^ien  you  sign  your  name  on  that  order, 
somebody  is  going  to  read  it — they  take  orders  down  to  the  law 
school,  and  they  read  them,  and  somebody  criticized  one  of  mine.  So 
I  have  said.  '"Why  don't  you  get  somebody  to  write  me  a  decent 
order  sometime  and  then  you  can  criticize  them."  But,  at  the  same 
time,  I  am  in  the  business  of  signing  my  name  to  things,  and  that  is 
pretty  serious. 

Senator  Burdick.  According  to  the  Administrative  Office,  43  per- 
cent of  3'our  criminal  cases  are  auto  thefts,  firearms,  and  liquor 
cases.  How  much  trial  work  do  these  cases  require? 

Judge  Hemphill.  Well,  what  has  happened,  Mr.  Chairman,  is 
that,  because  of  the  decisions  which  give  prisoners  the  right  to  pro- 
test the  collection  of  evidence  under  search  and  seizure  and  other 
methods  of  collecting,  and  Ijecause  of  the  fact  that  there  are  so  mam' 
2255's  that  attack  the  competence  of  counsel,  we  are  faced  with  two 
propositions.  One  is  that  tlie  counsel  must  make  all  of  the  pretrial 
motions  or  else,  when  the  prisoner  is  convicted,  or  after  he  has  pled 
guilty,  he  goes  back  down  to  the  pentitentiary  and  some  "peniten- 
tiary lawyer"  tells  him  that  a  new  decision  has  just  come  out;  and 
he  says,  "well,  my  lawyer  just  did  not  do  that."  So  we  have  a  2255 
or  a  State  habeas  corpus  on  our  hands,  and  the  lawyer  is  sitting  out 
there  being  tried.  He  has  been  appointed  under  the  Criminal  Justice 
Act,  usually  at  some  expense  to  him,  and,  of  course,  the  lawyer  is 
under  the  burden.  I  am  not  critical  of  tliat  sj'stem,  but  the  lawyer  is 
under  the  burden  of  making  every  motion  he  can,  every  pretrial  mo- 
tion, every  motion  to  suppress.  Then,  when  we  get  in  the  trial  of  the 
case,  he  has  to  make  the  objections  and  raise  the  issues.  That  takes  a 
lot  of  time,  and  sometimes  he  I'aises  an  issue  which  has  not  been  cov- 
ered on  pretrial  motions.  When  he  does,  the  judge  has  to  recess.  If 
you  do  not  stay  ahead  of  the  lawyer  in  a  fight,  you  just  get  lost. 
And  in  some  cases 

Senator  Burdick.  These  motions  can  all  be  made  at  pretrial,  can 
they  not  ? 

Judge  Hemphill.  Yes,  sir,  but  they  take  time,  and  frequently 
those  motions  are  made  informally,  or  most  of  the  time  they  are 
made  informally.  But,  it  does  take  a  tei'rific  amount  of  time;  you 
have  to  hear  the  lawyer  out,  and  sometimes  they  want  to  give  testi- 
mony, and  tluMi  you  have  to  make  a  decision  and  hope  you  are  right. 

Senator  BrRoicK.  Xow,  you  testified  that  you  had  one  full-time 
magistrate  ? 

Judge  Hemphill.  Yes.  sir. 

Senator  BiRnicK.  And  you  also  have  five  part-time  magistrates, 
according  to  the  record? 

Judge  Hemphill.  Yes. 

Se-riator  Bi^rdk^k.  I  note  that,  in  addition  to  issuing  warrants  and 
holding  bail  hearings,  they  held  preliminary  examinations  and  22  re- 
moval hearings  and  screened  127  prisoner  petitions.  That  is  quite  a 
lot  of  Iielp. 

Judge  Hemphill.  Yes,  sii-. 

Senator  Ik^RoiCK.  Can  they  give  you  any  more  help,  or  are  you 
going  to  use  them  for  any  other  purposes? 

Judge  Hemphill.  We  are  going  to  use  them  for  every  purpose  we 
can;  yes,  sir.  Of  course,  some  of  those  part-time  magistrates  are  not 
paid  very  much,  and  you  just  cannot  tell  a  part-time  magistrate  that 
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is  paid  $200  or  $300  a  year  to  go  do  some  heavy  work.  I  mean,  I  do 
not  think  it  is  jnst.  We  have  not  done  it.  We  have,  however,  used  the 
full-time  magistrates  to  the  fullest. 

Senator  Burdick.  We  have  found  in  these  hearings  that,  if  you 
have  a  full-time  magistrate  and  you  can  give  him  a  $30,000  salary 
and  get  a  good  man,  you  really  get  production. 

Judge  Hemmiill.  Yes,  sir;  but  if  you  are  going  to  pay  him 
$30,000,  you  deserve  to  draw  work  from  him. 

Senator  Burdick.  Do  you  have  many  maritime  cases?  You  are  on 
the  sea,  or  the  ocean. 

Judge  HEMniiLL.  IMostly  in  the  Charleston  Division;  not  too 
many  in  ours.  I  think  they  have  decreased.  I  have  not  done  much  of 
that  since  mv  first  2  or  3  vears.  We  have  two  judges  assigned  to 
that. 

Senator  Burdick.  Now,  as  you  know,  our  committee  will  be  con- 
sidering the  abolishment  of  the  three  judge  trial  courts.  In  fact,  it  is 
going  to  be  on  the  agenda  the  next  time  we  have  an  executive  meet- 
ing, which  will  be  fairly  soon.  I  am  very  hopeful  that  it  will  be 
passed.  The  abolishment  of  those  courts  has,  up  to  this  moment,  the 
unanimous  support  of  those  judges  who  have  appeared  during  these 
Hearings.  Do  you  join  in  their  opinion? 

Judge  Hemphill.  I  highly  endorse  it ;  they  are  a  waste  of  time. 

Senator  Bltrdick.  That  will  give  you  some  help,  because  we  have 
learned  that  there  is  a  lot  of  time  wasted  just  making  the  arrange- 
ments for  travel,  and  so  forth. 

Judge  Hemphill.  Well,  you  are  saving  judges'  time.  Even  if  the 
receiving  judge  handles  all  of  the  prelimmaries,  it  still  takes  up  a 
terrific  amount  of  his  time;  as  a  supervisor,  he  has  to  do  the  same  as 
they  do  in  a  trial,  supervise  the  discovery,  set  the  time  for  briefs, 
and  all  of  that  sort  of  thing.  Only  then  do  you  bring  in  these  other 
judges,  a  circuit  judge  who  is  usually  real  busy,  and  another  district 
judge,  and  you  have  their  travel  costs  and  personnel  costs.  I  asked 
Judge  Martin,  and  I  have  his  permission,  to  state  that  we  unani- 
mously endorse  that.  Yes,  sir. 

Senator  Burdick.  Fine.  Do  you  haAC  many  Selective  Service  cases? 

Judge  Hemphill.  Not  too  many,  no,  sir.  In  fact,  in  the  last  2  or  3 
years  we  have  hardly  had  any — maybe  one  or  two  per  judge,  if  that 
many. 

Senator  Burdick.  As  you  indicated,  you  do  not  have  many  marti- 
time  cases,  but  we  passed  an  amendment  to  the  Maritime  Act  here, 
Avhich  went  into  effect  as  of  last  October.  Testimony  given  before 
the  Commerce  Coimnittee  indicated  that  it  might  cut  that  litigation 
down  by  50  percent,  because  it  changes  the  rule  of  negligence  and 
the  seaworthiness  doctrine. 

Judge  Hemphill.  Well,  without  going  into  statistics 

Senator  Bltrdick.  You  have  to  prove  negligence  now. 

Judge  Hemphill.  I  think  that  figure  is  correct.  My  limited  expe- 
rience is  that  we  do  not  have  that  many  of  those  cases,  sir. 

Senator  Bltrdick.  Senator  Gurney? 

Senator  Gurnet.  I  Avant  to  join  the  chairman  in  welcoming  you, 
Judge.  Our  service  overlapped  in  the  House  of  Representatives,  too. 

Judge  Hemphill.  Yes,  sir,  a  great  pleasure. 

Senator  Gurxet.  Our  chairman  usually  is  very  full  in  his  ques- 
tioning, and  I  cannot  think  of  another  question  to  ask  you,  except, 
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do  you  have  anything  to  add,  perhaps,  in  describing  the  complexity 
of  some  of  the  cases  ?  Are  there  cases  that  require  a  lot  of  time? 

Judge  Hemphill.  Yes,  sir.  One  case  is  predicted  to  take  10  years. 
We  are  trying  to  cut  it  down  to  2.  We  have  one  judge  assigned  to  it, 
and  he  is  working  on  it  almost  every — well,  every  week — but  we  are 
butting  our  heads  together.  It  is  going  to  be  one  of  the  biggest  cases, 
but  it  has  already  taken  116  days  of  that  particular  judge's  time. 
When  tlie  lawyers  undertook  the  first  motions,  some  of  the  counsel 
fi'om  New  York  said  it  would  take  10  years.  Well,  that  was  some- 
thing that  South  Carolina  Avas  not  going  to  tolerate.  So  we  got  our 
heads  together,  and  the  chief  judge  said  that  that  is  not  going  to 
happen. 

Senatoi-  Gurxey.  I  recall  that  one  of  the  judges  in  Florida  had 
some  California  lawyei's — it  seems  like  big  State  lawj'ers  are  about 
the  same — and  tliey  said  their  cases  would  take  6  months.  The  judge 
said  it  would  iiot  take  6  months.  They  started  out  for  6  montlis.  and 
he  completed  it  in  1  month. 

They  did  not  like  that,  but  he  did  it  anyway. 

]->ut,  your  estimate  is  that  one  case  is  going  to  take  2  years  of  one 
judge's  time? 

Judge  Hemphill.  We  are  trying  to  finish  it  by  January  1.  We 
may  not  do  it,  but  we  are  pushing  it  as  hard  as  we  can. 
Senator  Gurnet.  I  do  not  have  any  other  questions. 
Senator  Burdick.  Now,  the  staff. 

]Mr.  Westphal.  Thank  you,  Mr.  Chairman.  I  just  have  a  few. 
Judge  Hemphill,  I  notice  that  the  median  time  in  your  district  for 
all  civil  cases  from  filing  to  termination  is  9  months.  I  assume  that  9 
months  is  getting  pretty  close  to  Utopia.  There  is  this  deep  freeze  pe- 
riod that  Judge  Kaess  referred  to  this  morning;  after  a  case  is  filed. 
Counsel  just  have  to  have  some  period  of  time  in  which  to  prepare 
that  case  and  get  it  read}'  for  trial.  So.  certainly  a  9-montli  median 
time  is  a  very  current  figure.  Would  you  agree  to  that  ? 

Judge  Hemphill.  Yes,  sir.  It  has,  however,  brought  us  some  of 
our  troubles,  I  think.  We  have  all  of  these  automobile  filings  that 
the  chairman  referred  to,  and  I  am  sure  that  a  great  number  of 
them  come  from  the  simple  fact  that  we  have  the  Federal  rules. 
Now,  the  State  supreme  court  has  recently  adopted  the  State  rules, 
but  the  Federal  rules  are  efficient  rules.  They  work.  The  other  thing 
is  that  we  can  give  litigants  a  trial.  When  you  come  into  the  Federal 
coiu't  now,  we  are  going  to  get  you  to  tiial.  In  fact,  some  of  them 
have  complained  that  we  try  the  cases  too  fast:  that  is,  when  we  put 
the  heat  on  to  get  rid  of  some  automobile  case  that  should  have  been 
prepared,  and  they  have  been  sitting  on  their  hands.  So,  this  may 
have  been  a  part  of  our  trouble,  if  we  pushed  them  along,  sir.  Of 
course,  Ave  were  trying  to  get  it  down  to  7  or  8  months,  which  is 
pretty  dillicult,  because  we  have  to  continue  the  case — which  goes  in 
theptatistics — where  you  cannot  complete  your  discovery. 

Mr.  "Westphal.  As  an  old  "arm  and  leg"  lawver  mvself.  on  l)otli 
sides  of  the  counsel  table.  I  know  that  you  run  nito  some  personal 
injury  cases  where  (^ounsel  can  genuinely  say.  "Well.  T  or  8  months 
is  too  early.  My  doctor  will  not  he  able  to  give  me  an  opinion  on 
permanence  until  a  year  after  tliat  accideni.''  Doesn't  that  sometimes 
occur? 
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Judge  Hemphill.  Yes,  sir. 

Mr.  Westpiial.  So  that  there  is  some  problem  with  the  court 
being  too  current  on  its  calendar  for  some  types  of  cases  ? 

Judge  Hemphill.  Yes,  sir,  that  is  true. 

]Mr.  "Westphal.  The  median  time  for  all  criminal  cases  is  2.6 
months.  Your  district  would  not  have  too  much  trouble  in  comply- 
ing vrith  the  speedy  trial  requirements,  would  it? 

Judge  Hemphill.  No,  sir.  We  are  trying  to  get  them  to  trial  in 
180  days.  That  is  our  hope. 

]Mr.  Westpiial.  Now,  I  think  you  were  present  in  the  hearing 
room  when  I  mentioned  to  some  of  the  other  judges  that  one  of  the 
other  statistics  that  the  subcommittee  has  been  looking  at,  rather 
than  just  case  filings  or  caseloads,  is  the  so-called  bench  time  taken 
from  reports  that  are  routinely  filed  by  judges  Avith  the  Administra- 
tive Office.  For  the  District  of  South  Carolina  for  the  year  1972,  we 
find  that  the  judges  averaged  36  trials  each,  that  those  36  trials  con- 
sumed 54  trial  days  per  judge,  and  tliat  arraignments,  sentencings, 
motions,  and  so  forth,  required  21  days  per  judge.  Tlius.  in  the  last 
fiscal  year,  the  five  judges  in  South  Carolina  averaged  75  total  days 
of  bench  time  per  judge  out  of  220  possible  working  days,  which,  of 
course,  means  that  there  were  145  days  that  were  available  for  work 
in  chambei'S,  i-esearcli,  and  the  necessary  travel  to  get  around  to  all 
of  these  nine  places  where  you  hold  court.  I  think  you  also  heard  me 
say  that  Judge  Butzner  of  the  subcommittee  of  the  Judicial  Confer- 
ence that  v/as  passing  on  judgeship  requests,  testified  before  this  sub- 
committee that  110  days  of  bench  time  is  a  prettj-  good  standard.  Do 
you  agree  vvitli  that  analysis? 

Judge  Hemphill.  Yes,  sir.  In  our  system  we  spend  a  lot  of  time 
off  the  bench  because  of  my  sj'stem  of  status  hearings  and  other 
hearings,  which  are  not  held  in  the  courti-oom.  You  do  not  have  to 
use  the  support  personnel;  you  do  not  have  to  have  a  deputy  clerk; 
yon  do  not  have  to  have  the  marshal ;  and  you  do  not  have  to  have 
the  court  stenographer.  They  are  busy  with  other  duties.  If  you  are 
talking  to  the  lavvyers  in  the  office  and  they  represent  theii*  clients, 
we  feel  that  helps  a  lot.  I  might  say  that  the  easiest  part  of  being  a 
judge  is  bench  time.  You  are  sitting  up  there,  and  if  you  had  a  good 
pretrial,  you  are  ahead  of  the  game.  If  you  are  not  ahead  of  the 
game,  it  is  3'our  own  fault.  So  you  are  sitting  up  there  ruling,  but 
you  have  looked  up  tlie  laAv,  or  hopefully,  somebody  lias  looked  it 
up,  and  you  have  checked  it  to  make  sure  it  is  right.  When  you  get 
back  in  3'our  offi.ce  you  have  to  figure  out  the  law,  and  you  also  have 
to  make  a  decision  on  the  facts. 

Then  you  have  to  rule.  The  rule  requires  that  you  report  your  find- 
ings of  fact  and  conclusions  of  hiAV.  You  know  that  is  going  to  be 
nitpicked  a  little  bit  if  somebody  appeals,  and  so,  if  you  are  sitting 
out  there  on  the  IxMich.  that  is  the  nicest  part  of  it. 

j[r.  Westphal.  I  think  that  is  all  of  the  questions  I  have,  Mr. 
Cliairman. 

Senator  Burdick.  Than.k  you.  I  Avill  now  enter  in  this  record  Ad- 
p.iiiiistrative  Office  exhibits  1  and  2  and  Committee  exhibits  1,  2, 
and  3  for  South  Carolina,  as  well  as  the  text  of  S.  1524,  and  this 
meetino;  will  recess  until  2  o'clock. 
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Committee  Exhibit  3 
South  Carolina 


Judicial  Service  Given  and  Received  (continued) 


Year        Name 


Given        Rec'd         Days 


1968 

1969 
1970 
1971 

1972 


Hemphill , 

Spears , 


Martin. 
None. . 


Martin . , 
Russell. 


hapman. 
blatt 


N.C.(E) 
W,V.(S) 


Tex  (W) 


W.V.   (S) 


4th  Cir, 


4th  Cir. 
4th  Cir, 


37 
15 

33 
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93d  COXGKESS 

1st  Session" 


S.  1 524 


IX  THE  SENATE  OE  THE  EXITED  8TATE8 

Ai'KiL  10.1973 

Mr.  Tjiri;:MnM)  introduced  the  followin<i,-bill ;  wliich  Avas  read  twice  and  relerred 

to  (he  Committee  on  tlie  Judiciary 


A  BILL 


ff 


To  pioNicle  one  additional  permanent  district  judgeshij)  for  the 

district  of  South  Carolina. 

1  Be  it  enacted  hi/  the  Senate  and  House  of  Bepresenta- 

2  t'wes  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  the  President  shall  appoint,  by  and  with  the  advice 

4  and  consent  of  the  Senate,  one  additional  district  judge  for 

5  the  district  of  South  Carolina. 

6  (b)   In  order  that  the  table  contained  In  section  133  of 

7  title  28,  United  States  Code,  will  reflect  the  change  made  by 

8  subsection    (a)    of  this  section  in  the  number  of  permanent 

9  district  judgeships  for  such  district,  that  table  Is  amended 
10  to  read  as  follows  with  respect  to  South  CaroHna: 

"Districts  Judges 

$  4:  H:  *  ^  ts  * 

South  Carolina 6". 

II 
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[Whereupon,  at  12 :10  the  hearing  was  recessed  to  reconvene  at  2 
p.m.,  this  same  day.] 

AFTERNOOX   SESSION 

Senator  Burdick.  We  will  now  proceed  to  consideration  of  the  re- 
qnested  additional  judgeship  for  the  Western  District  of  New  York. 
Senator  Javits  is  present  and  we  will  receive  his  testimony.  Senator, 
I  have  3-our  prepared  statement  and  I  vrill  now  make  that  a  part  of 
this  record.  Please  Proceed. 

Prepared  Statement  of  Senator  Jacob  K.  Javits 

Mr.  Cliairinan,  I  am  appearing  hi  support  of  S.1655,  my  bill  to  add  an  addi- 
tional judgeship  for  the  Western  District  of  New  York  State,  which  is  spon- 
sored also  by  Senator  Buckley. 

I  believe  that  it  is  essential  to  make  sure  that  our  courts  have  adequate  per- 
sonnel to  deal  with  the  ever-increasing  load  of  litigation — and  the  expansion  of 
Federal  jurisdiction.  This  is  especially  true  with  regard  to  Federal 
investigatory  and  prosecutorial  offices.  This  pertains  directly  to  the  Western 
District  of  New  York. 

The  Western  District  is  made  up  of  seventeen  counties  in  the  western  sec- 
tion of  New  York  State  and  contains  the  major  cities  of  Buffalo  and  Roches- 
ter. The  District  has  a  population  of  approximately  3  million  people  and  is 
approximately  16,000  square  miles  in  area.  These  major  cities  are  the  head- 
quarters of  large  corporations  and  industries  which  generate  complex  lawsuits 
often  ending  up  in  the  Federal  courts,  and  in  addition,  the  very  large  geo- 
graphical area  of  the  district  has  made  it  practically  impossible  to  serve  with 
the  existing  three  judges.  Chief  Judge  Friendly  of  the  Second  Circuit  indicates 
that  Judge  Burke,  who  lives  in  Rochester,  is  no  longer  able  to  help  out  with 
the  Buffalo  caseload  as  he  has  done  in  the  past.  This  has  contributed  to  the 
backlog  of  pending  cases  which  has  risen  to  402  cases  per  judge  according  to 
the  Management  Statistics  for  U.S.  Courts  published  by  the  Administrative 
Office  of  the  U.S.  Courts.  This  adds  up  to  a  backlog  of  over  1200  cases  on  this 
court  and  tends  to  deny  the  resolution  of  cases  for  prospective  litigants  and 
criminal  defendants  in  time  to  give  the  most  effective  justice. 

While  on  a  purely  statistical  basis  the  Western  District  does  not  show  as 
heavy  a  caseload  as  some  districts  around  the  country,  I  believe  there  are  fac- 
tors which  will  lead  to  steeply  increased  caseloads  in  the  future. 

Over  the  last  five  years  the  staff  of  the  United  States  Attorney's  Office  for 
the  Western  District  has  practically  doubled.  In  addition,  the  new  office  of 
Drug  Abiise  Enforcement  was  established  in  1972  and  Buftalo  and  Rochester 
have  been  chosen  as  two  of  the  cities  where  this  office  will  operate.  Finally,  an 
Organized  Crime  Strike  Force  consisting  of  nine  additional  attorneys  has  been 
assigned  to  the  Western  District.  All  of  these  developments  have  resulted  in  a 
greatly  increased  number  of  criminal  indictments  filed  in  fiscal  1073,  more 
than  doubling  the  number  of  indictments  filed  for  fiscal  1972.  While  part  of 
this  increase  is  due  to  a  large  number  of  Selective  Service  cases,  it  is  antici- 
pated that  these  cases  will  take  some  time  to  resolve  and,  in  any  event,  the 
increase  in  criminal  indictments  for  the  first  three-quarters  of  1973  over  the 
total  for  fiscal  1972  is  still  34  percent.  It  is  expected  that  this  figure  will  con- 
tinue to  grow  steeply. 

Another  factor  is  the  presence  of  the  Attica  Correction  Facility  in  the  West- 
ern District.  This  generates  a  great  number  of  petitions  from  prisoners  for 
writs  of  habeus  corpus  or  relief  under  the  Civil  Rights  Act.  It  is  expected  that 
the  number  of  petitions  from  Attica  will  continue  to  increase.  The  ability  of 
our  courts,  especially  of  the  Federal  courts,  to  mete  out  justice  is  one  of  the 
great  strengths  of  our  country.  We  should  not  compromise  this  tradition. 

Chief  Judge  Henderson's  testimony  will  give  you  more  complete  details  as  to 
the  situation  in  the  Western  District,  but  I  would  like  to  stress  that  total 
number  of  ca.ses  filed  should  not  be  the  only  criterion  looked  to  when  deciding 
on  additional  judgeships.  I  belive  that  factors  such  as  geographical  size  of  the 
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district,  types  of  OtTses  involved,  presence  of  Federal  agencies  which  may  gen- 
erate litigation  and  tlie  ability  of  the  present  judges  to  handle  the  existing 
caseload  slionld  also  be  considered.  I  do  not  belive  that  the  Congress  should  be 
overly  inhibited  in  approving  additional  judgeships  as  this  would  be  a  false 
economy. 

STATEMENT  OF  EON.  JACOB  K.  JAVITS,  U.S.  SENATOS  PKOM  THE 

STATE  OF  NEW  YORK 

Senator  Javits.  Thank  you. 

jNIr.  Chairman,  the  real  nubbm  of  this  case — and,  of  course,  the 
chief  judge  is  the  very  best  witness,  as  I  see  it — is  that  this  is  an 
enormous  area.  16,000  square  miles,  and  unlike  other  areas  of  the 
country  where  an  enormous  area  doesn't  necessarily  moan  a  lot  of 
business  for  the  Federal  courts,  there  is  a  huge  population  here  of  3 
million.  So  that  immediately  presents  you  with  a  density  problem. 

In  addition,  the  district  has  had  the  help  of  Judge  Burke  wdio 
lives  in  Rochester,  N.Y.  But  we  are  advised  by  the  chief  judge  of 
the  second  circuit  that  he  is  no  longer  able  to  help  with  the  Buffalo 
caseload  as  he  lias  in  the  past.  So,  the  caseload,  as  Judge  Henderson 
has  properly  pointed  out,  is  ver}'  terribly  increased. 

The  other  points  are  that  we  have  a  new  Office  of  Drug  Abuse  Law 
Enforcement,  established  only  last  year,  and  Buffalo  and  Rochester 
have  been  chosen  as  two  of  the  cities  where  the  office  will  operate. 

Also  there  is  an  Organized  Crime  Strike  Force  in  the  district  with 
nine  additional  lawyers  who  have  been  taken  into  the  situation. 

Finally,  jNIr.  Chairman,  this  area  contains  the  Attica  correction  fa- 
cility. The  committee  will  remember  the  terrible  riot  and  problems 
which  occurred  there.  Of  course,  the  aftermath  of  that  is  a  very  con- 
siderable load  of  cases  by  individual  prisoners  seeking  relief  through 
the  Federal  courts  under  the  Constitution. 

This  is  an  enomious  area.  It  is  second  only  to  New  York  City  in 
its  density  and  economic  importance,  as  Avell  as  size  and  population. 
Considering  the  large  number  of  judges  in  the  southern  district,  and 
the  extremely  small  number  of  judges  in  the  western  district,  and 
the  rather  steep  increase  in  the  caseload,  Ave  feel  very  strongly  that 
an  additional  judgeship  is  highly  deserved. 

Thank  you,  Mr.  Chairman. 

Senator  Burdick.  Thank  you,  Senator. 

Judge  Hexdersox.  Thank  you.  Senator  Javits. 

Senator  Burdick.  Judge  Henderson,  I  have  your  prepared  state- 
ment, as  well  as  a  letter  from  Senator  Buckley,  supporting  this  re- 
quested judgeship  for  Western  New  York.  I  will  now  enter  those 
documents  in  this  record,  and  you  may  proceed  in  any  manner  you 
wish. 

U.S.  Senate, 
Washington,  D.C.,  April  30,  1973. 
Hon.  QuENTiN  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Ciiairn[.\x  :  On  the  basis  of  information  which  I  have  received 
from  The  Honorable  Henry  J.  Friendly,  Chief  Judge,  United  States  Court  of 
Appeals,  Second  Circuit,  and  from  The  Honorable  John  O.  Henderson,  United 
States  District  Judge,  Western  District  of  New  York,  I  support  S.  165.5  to 
create  an  additional  judgeship  for  the  Western  District  of  New  York. 

93-123 — 73 60 


934 

The  Western  District  of  New  York  consists  of  seventeen  counties.  The  cities 
of  Buffalo,  Rochester,  Niagara  Falls,  Jamestown,  Elmira  and  Olean,  as  well  as 
several  towns  and  villages  and  a  vast  rural  area  comprise  the  District.  In 
1960,  the  population  of  the  District  was  2,727,985 ;  by  1970,  it  had  increased 
almost  ten  percent,  to  2.955,330. 

In  1968,  the  United  States  Attorney's  office  increased  from  six  to  eleven  full 
time  attorneys :  their  caseload  in  1968  was  227  cases ;  in  1972,  their  caseload 
had  risen  to  453  cases. 

Since  1967,  criminal  prosecutions  resulting  from  Federal  Bureau  of  Investi- 
gations activity  has  doubled.  In  1969,  the  number  of  FBI  cases  and  the 
number  of  defendants  awaiting  prosecutive  actions  as  of  March  31  was  82.  In 
1973,  there  were  222  such  pending  cases. 

The  Office  of  Drug  Abuse  Law  Enforcement  was  established  in  the  early 
part  of  1972.  Buffalo  and  Rochester  are  two  of  the  thirty -three  target  cities  in 
which  this  office  was  directed  to  operate.  Its  Buffalo  office  is  staffed  by  seven- 
teen investigative  personnel.  Since  its  creation,  it  has  brought  about  seventy- 
four  arrests,  and  there  are  fifty-eight  pending  criminal  indictments. 

The  Attica  Correctional  Facility,  a  maximum  security  prison  in  the  New 
York  State  system,  and  the  scene  of  the  upri-sing  in  September,  1971,  is  located 
within  the  District.  For  several  years,  Attica  inmates  have  been  the  source  of 
a  great  volume  of  habeas  corpus  and  civil  rights  petitions  addressed  to  this 
court.  In  1968,  145  petitions  were  filed  by  Attica  inmates ;  in  1972,  291  peti- 
tions were  filed,  an  increase  of  just  over  100%. 

There  is  considerable  industry  in  the  District,  particularly  in  the  Buffalo 
area.  Automobile  and  chemical  manufacturing  facilities  as  well  as  Republic 
and  Bethelehem  Steel  Corporations  are  located  there ;  Rochester  is  the  home  of 
IBM  and  Eastman  Kodak.  This  industrialization  creates  complex  litigation, 
including  management-labor  problems. 

A  highly  Organized  Crime  Strike  Force  has  been  assigned  to  the  District. 
Since  1967,  the  full  time  investigative  staff  was  increased  from  four  to  eleven 
members  with  about  fifty  additional  investigators  assigned  to  current  Strike 
Force  investigation. 

The  result  of  this  increased  activity  in  the  area  of  law  enforcement  has  dra- 
matically increased  the  number  of  criminal  indictments  filed  in  the  first  three 
quarters  of  fiscal  1973  to  485  exceeding  the  total  for  fiscal  1971  by  more  than 
150%  and  that  of  fiscal  1972  by  100%,. 

Because  of  these  and  for  other  reasons,  I  support  an  additional  judgeship 
for  the  Western  District  of  New  York;   I  belive  it  is  needed  to  assure  the 
proper  administration  of  justice  in  both  civil  and  criminal  matters. 
Sincerely, 

James  L.  Buckley. 


Prepared  Statement  of  Hon.  John  O.  Henderson,  Chief  Judge, 
U.S.  District  Court,  Western  District  of  New  York 

Mr.  Chairman  and  members  of  the  subcommittee;  I  am  John  O.  Henderson, 
Chief  Judge  of  the  United  States  District  Court  for  the  Western  District  of 
New  York.  I  have  been  a  judge  of  my  court  since  1959  and  chief  judge  since 
1967. 

My  appearance  here  is  in  response  to  an  invitation  by  your  Honorable  Sub- 
committee to  state  my  views  on  the  need  for  a  fourth  judgeship  in  the  West- 
ern District  of  New  York. 

The  United  States  District  Court  for  the  Western  District  of  New  York,  a 
part  of  the  Second  Circuit,  presently  has  three  judges.  They  are:  Judge  John 
T.  Curtin  and  I  at  Buffalo  and  Judge  Harold  P.  Burke,  at  Rochester. 

The  district  consists  of  17  counties  lying  in  the  western  part  of  New  York 
State.  While,  in  part,  the  district  is  rural,  it  includes  the  cities  of  Buffalo, 
Rochester,  Niagara  Falls,  Jamestown,  Elmira,  Olean,  and  numerous  smaller 
towns  and  villages.  The  population  of  the  district,  according  to  the  1970 
census,  is  approximately  2,955.330,  an  increase  of  227.345  since  1960. 

The  Buffalo  area  is  heavily  industrialized.  Steel  plants  of  the  Bethlehem  and 
Republic  Steel  Corporations,  as  well  as  automobile  and  chemical  manufactur- 
ing facilities  are  located  in  the  area.  Rochester  is  the  home  of  Eastman 
Kodak,    IBM,   and    Bausch   and   Lomb,   and   other   technical   industries.    This 
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heavy  and  technical  industrialization  within  the  district  generates  varied  and 
complex  litigation,  including  many  labor-management  problems. 

I  urge  you  to  approve  legislation  providing  for  an  additional  federal  district 
judge  for"  the  Western  District  of  New  York  to  serve  at  Buffalo.  If  this  could 
be  accomplished.  I  believe  that  each  judge  at  Buffalo,  would  be  taxed  to  his 
judicial  capacity,  but  a  salutary  result  would  be  that  the  judges  would  have 
time  for  judicial  study  and  decision  making  which,  under  present  conditions,  is 
totally  insufficient. 

As  an  analysis  of  the  problems  of  the  Western  District,  I  offer  the  follow- 
ing : 

(1)  For  well  over  a  year  following  Judge  Curtin's  appointment  to  the  bench 
ill  late  1967,  I  was  the  only  judge  at  Buffalo  who  could  preside  over  criminal 
matters,  since  Judge  Curtin  had  formerly  been  the  United  States  Attorney  for 
the  Western  District.  During  that  period  of  time,  he  occupied  himself  exclu- 
sively with  the  trial  of  civil  cases.  That  is  the  last  time  the  civil  side  of  our 
calendar  has  received  the  attention  it  should  have. 

Since  that  time,  both  Judge  Curtin  and  myself  have  been  unable  to  devote 
anything  like  the  amount  of  time  to  the  civil  calendar  that  the  caseload 
demands.  When  either  of  us  can  find  the  time  to  try  a  civil  case,  we  have  had 
to  place  our  emphasis  upon  cases  more  than  three  years  old,  or  those  involving 
special  distressing  circumstances.  Because  of  the  aggravated  condition  of  the 
civil  calendar.  I  devoted  all  of  the  summer  months  last  year  to  disposing  of 
civil  cases  pending  more  than  three  years.  I  worked  through  the  summer,  but 
was  barely  able  to  put  a  dent  in  the  civil  side  of  the  calendar. 

Some  progress  was  made  in  reducing  the  civil  calendar  in  September  of 
1972.  when  a  senior  Judge  from  California,  Judge  Peirson  M.  Hall,  voluntarily 
came  into  oui  district  for  a  period  of  about  ten  days  to  try  non-jury  civil 
cases.  Judge  Hall's  visit  was  the  only  outside  help  from  visiting  judges  we 
have  had  for  upwards  of  ten  years. 

We  do  not  see  any  likelihood  that  the  condition  of  the  civil  calendar  will 
improve  in  the  foreseeable  future.  In  part,  this  is  due  to  the  time-table  for  the 
prompt  disposition  of  criminal  cases  placed  upon  us  by  Rule  50  of  the  Federal 
Rules  of  Criminal  Procedure.  Under  Second  Circuit  guidance,  a  plan  for  the 
prompt  disposition  of  criminal  cases  has  been  adopted  in  our  district.  The  plan 
requires  that,  as  far  as  practicable,  all  criminal  cases  must  take  priority  over 
civil  matters. 

The  condition  of  the  civil  calendar  is  particularly  aggravated  at  Buffalo.  As 
you  can  see  from  Exhibit  1,  while  there  has  been  a  relatively  even  distribution 
of  the  criminal  caseload  between  the  three  judges  since  the  beginning  of  fiscal 
1972,  there  has  not  been  an  even  distribution  of  civil  cases.  The  total  figure  of 
766  civil  cases,  other  than  prisoner  petitions,  filed  in  Buffalo  represents  a  65% 
increase  per  judge  over  the  Rochester  total. 

(2)  The  criminal  caseload  of  the  Western  District  has  grown  at  a  very 
brisk  pace,  with  a  significant  increase  occurring  just  within  the  past  year. 
This  is  due,  in  large  measure,  to  the  startling  growth  of  the  entire  federal  law 
enforcement  apparatus  within  the  district  since  late  1967,  the  date  of  Judge 
Curtin's  appointment. 

The  staff  of  the  United  States  Attorney's  office  has  increased  from  6  to  11 
full  time  attorneys  during  this  period.  Their  caseload  increased  from  227  in 
1968  to  4.53  in  1972.  (See  Exhibit  2). 

The  Secret  Service  has  increased  its  agent  staff  by  nine — an  increase  of  over 
300%.  This  increase  in  investigative  ability  has  resulted  in  increased  case  gen- 
eration, particularly  in  the  area  of  counterfeiting.  Counterfeit  case  arrests  by 
the  Secret  Service  have  tripled  since  Judge  Curtin's  appointment.  For  example, 
in  1967  no  uncirculated  counterfeit  money  was  seized  in  our  district.  In  1972, 
$337,760  was  seized.  Thus  far  in  1973,  $94,010  has  been  seized.  (See  Exhibit  3). 

The  criminal  investigative  manpower  of  the  Internal  Revenue  Service  has 
increased  nearly  20%  since  1967.  In  addition,  their  criminal  caseload  has 
steadily  increased.  (See  Exhibit  4). 

It  is  the  policy  of  the  Federal  Bureau  of  Investigation  not  to  furnish  figures 
on  any  increase  in  the  Bureau's  personnel  in  the  district.  Since  1967,  however, 
criminal  prosecutions  resulting  from  Federal  Bureau  of  Investigation  activity 
has  doubled.  In  1969,  the  number  of  FBI  cases  and  the  number  of  defendants 
awaiting  prosecutive  action  as  of  March  31,  was  82.  In  1973  there  were  222 
such  pending  eases.  (See  Exhibit  5). 
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The  Office  of  Drug  Abuse  Law  Enforcement  (known  as  ODALE)  was  estab- 
lished in  the  early  part  of  1972.  Buffalo  and  Rochester  are  two  of  the  33 
tiirget  cities  in  which  ODALE  was  directed  to  operate.  As  Exhibit  6  reflects, 
the  Buffalo  Office  is  staffed  by  17  investigative  personnel.  The  efforts  of  this 
agency  since  its  creation  have  resulted  in  74  arrests  and  58  pending  criminal 
indictments. 

The  Bureau  of  Narcotics  and  Dangerous  Drugs  also  has  shown  an  increase 
in  agent  personnel  in  the  period  since  1907.  In  1972,  they  presented  30  cases  in 
the  district  court,  an  increase  of  66%  over  the  previous  year.  They  estimate 
that  a  total  of  40  cases  will  be  prosecuted  in  1973.  (See  Exhibit  7). 

In  addition  to  this  overall  growth  in  law  enforcement  manpower  and  result- 
ing criminal  litigation,  a  highly  active  Organized  Crime  Strike  Force  has  been 
assigned  to  the  district.  Currently,  the  Sti-ike  Force  staff  consists  of  6  full 
time  attorneyes  and  3  additional  attorneys  presently  detailed  on  long  term 
assignments.  Since  1967,  the  full  time  investigative  staff  was  increased  from 
four  to  eleven  men  with  approximately  fifty  additional  investigators  assigned 
from  the  various  agencies  to  current  Strike  Force  investigations.  I  will  discuss 
this  Organized  Crime  Strike  Force,  and  its  impact  on  the  criminal  caseload  in 
our  district,  later  in  these  remarks. 

The  result  of  these  increases  in  law  enforcement  manpower,  within  the  dis- 
trict, over  the  past  few  years  has  been  a  dramatic  increase  in  the  number  of 
criminal  indictments  filed  in  the  past  year  or  so.  As  Exhibit  S  shows,  from 
fiscal  1971  to  1972  criminal  indictments  rose  from  199  to  246,  an  increase  of 
about  25%.  The  number  of  criminal  indictments  filed  in  the  first  three  quar- 
ters of  fiscal  1973  is  485,  exceeding  the  total  for  fi.scal  1971  by  more  than  150% 
and  that  of  fiscal  1972  by  100%. 

The  statistical  analysis  supplied  to  this  Subcommittee  by  the  Administrative 
Office  points  out  that  part  of  the  increase  in  criminal  cases  in  the  first  half  of 
fiscal  1973  is  due  to  an  infiux  of  155  selective  service  filings.  These  cases  will 
require  a  considerable  expenditure  of  judicial  time  in  our  district.  Most  of  the 
cases  are  not  yet  out  of  the  discovery  stage.  Already,  however,  many  motions 
to  suppress  statements  of  the  defendants  and  for  other  relief  have  been  filed  by 
counsel.  In  addition,  based  upon  past  experience,  I  do  not  anticipate  many 
guilty  pleas  in  these  cases. 

Even  if  the.se  selective  service  cases  are  disregarded,  however,  there  has 
been  an  increase  of  34%  in  criminal  indictments  in  the  first  three  quarters  of 
fiscal  1973  over  the  total  figure  for  fiscal  1972. 

(3)  The  first  Organized  Ciime  Strike  Force  in  the  nation  was  assigned  to 
the  Western  District  of  New  York  in  1967  on  an  experiment  basis.  This  was 
done  in  recognition  of  the  Buffalo  area's  importance  in  the  fight  against  orga- 
nized crime. 

The  growth  in  manpower  of  the  Strike  Force,  since  those  experimental  days, 
has  resulted  in  a  great  increase  in  the  caseload  generated,  and  court  time  uti- 
lized, by  their  group.  (See  Exhibit  9).  In  1967  and  1968,  the  Strike  Force 
returned  a  total  of  12  indictments  involving  51  defendants,  and  it  utilized 
approximately  22  court  days. 

Since  the  beginning  of  1972.  the  group  has  returned  29  indictments  involving 
70  defendants,  and  it  has  taken  up  approximately  70  days  of  trial.  Most  signif- 
icant of  all  is  the  fact  that,  as  a  result  of  cases  now  pending,  or  expected  to 
be  returned  within  the  next  month,  use  of  257  days  of  court  time  is  projected 
by  the  Strike  Force.  As  noted  by  the  Attorney  in  Charge  of  the  Buffalo  office 
of  the  Strike  Force,  however,  our  court,  as  pi-esently  constituted,  will  not  be 
aV)le  to  i)rovide  this  amount  of  trial  time  to  the  group  in  the  coming  year. 

The  Strike  Force  has  conducted  vigorous  investigations  in  the  field  of  orga- 
nized gamlding  operations  under  Title  18.  §195.5.  and  related  provisions.  These 
cases  frequently  involve  extensive  pretrial  inquiry  into  such  areas  as  the  legal- 
ity of  wiretap  orders  and  search  warrants  issued  by  the  local  magistrate.  I  re- 
call one  such  trial  last  year  in  which  I  spent  in  excess  of  five  full  days  on  the 
bench  simply  presiding  over  the  suppression  hearings.  The  trial  itself  took  a 
period  of  five  weeks  and  resulted  in  a  hung  jury. 

Recently,  the  Strike  Force  has  returned  three  indictments  charging  mail 
fraud,  conspiracy,  and  the  use  of  interstate  commerce  to  promote  bribery  of 
public  officials  in  connection  with  the  sale  of  voting  machines.  These  cases  are 
nationvpide  in  scope,  involving  a  local  corporation  and  eleven  individual  de- 
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fendants  from  many  parts  of  the  country.  I  have  been  advised  that  one  of 
these  cases  is  expected  to  talce  4  to  5  weeks  of  trial  time  plus  lengthy  pretrial 
discovery  before  tlie  court.  The  Grand  Jury  investigation  of  this  mutter  is  con- 
tinuing, and  further  indictments  may  be  forthcoming. 

(4)  Located  v^ithin  the  Western  District  is  the  Attica  Correctional  Facility, 
a  maxiuuim  security  prisim  in  tlie  New  York  State  system,  and  the  scene  of 
the  inmate  uprising  in  September,  1971.  For  several  years,  Attica  inmates  have 
be(n  the  source  of  a  great  volume  of  habeas  corpus  and  civil  rights  petitions 
to  this  court.  In  lOfiS.  for  example,  there  were  filed  in  this  court  145  petitions, 
aliiiosr  all  of  v\iiich  came  from  Attica  inmates.  Since  the  riot,  however,  the  vol- 
ume has  increased  tremendously.  In  1972,  291  petitions  were  filed,  an  increase 
of  more  than  100%  over  1968. 

The  Attica  uprising  has  had  an  additional  impact  upon  the  workload  of  the 
Western  District.  In  December.  1971,  Judge  Curtin  issued  an  injunction  bar- 
ring brutality  against  inmates  by  Attica  Correction  Officers.  Several  violations 
of  the  injunction  have  been  alleged  by  inmates,  and  the  ^Magistrate  in  our  dis- 
trict is  currently  conducting  hearings  to  determine  whether  contempt  proceed- 
ings sliould  be  initiated  against  certain  correction  officers.  The  hearings  have 
been  lengthy.  The  hearing  involving  one  alleged  violation  of  tlie  injunction 
took  14  day.s  of  the  .Magistrate's  court  time  to  complete,  and  other  violations  re- 
main to  be  heard.  These  exists  the  possibility  that  the  hearings  before  the 
Magistrate  will  result  in  the  commencement  of  contempt  proceedings,  which 
would  involve  further  expenditure  of  judicial  time  by  Judge  Curtin  at  Buffalo. 

(.5)  The  location  of  Buffalo  in  close  proximity  to  the  Canadian  border  has 
had  an  increased  effect,  in  recent  years,  upon  the  criminal  caseload  of  our 
court.  There  are  four  access  bridges  from  Canada  into  the  Buffalo  metropoli- 
tan area.  The  Office  of  the  District  Director  of  Customs  is  responsible  for  these 
access  routes.  In  an  effort  to  cope  with  the  drug  traffic  across  the  border,  their 
investigative  staff  has  been  increased  by  60%  since  1969.  Exhibit  10  shows 
that  prosecutions  for  customs  violations  in  fiscal  1972  nearly  equaled  the  total 
for  the  previous  three  years.  Prosecutions  thus  far  in  fiscal  1973  appear  to  be 
mainraining  the  same  jiace. 

(6)  I  have,  up  to  now,  focused  on  the  problems  of  the  judges  in  the  Buffalo 
area.  But  the  increase  in  judicial  caseload  has  not  been  limited  to  Buffalo.  The 
prol)lems  I  have  just  discussed  apply  with  equal  force  to  Judge  Burke  in 
Rochester.  As  an  example,  he  has  just  finished  a  six  week  trial  which  resulted 
in  the  conviction  of  a  Rochester  narcotics  detective  on  multiple  charges  of  sell- 
ing heroin  and  conspiracy.  Four  other  detectives  are  awaiting  trial  on  similar 
charges,  and  it  is  anticipated  that  a  minimum  of  three  months  will  be  required 
to  dispose  of  the  remaining  cases.  These  indictments  were  returned  through 
the  efforts  of  the  Organized  Crime  Strike  Force. 

(7)  As  I  have  already  noted,  tlie  pressures  of  the  criminal  calendar  have 
not  allowed  the  judges  of  the  Western  District  to  give  the  attention  to  the 
civil  calendar  that  the  caseload  demands.  Our  one  full  time  Magistrate  has 
been  utilized  by  the  judges  in  Buffalo  in  the  conduct  of  discovery  and  in  the 
preti'ial  of  civil  cases. 

His  efforts  have  been  very  valuable.  Exhibit  11  refiects  that  since  his  ap- 
pointment in  February,  1971.  the  Magistrate  has  been  assigned  591  cases  Ity 
Judge  Curtin  and  myself,  of  which  163  were  settled  and  56  disposed  of  with- 
out trial.  It  is  my  view  that  through  his  efforts  we  were  able  to  settle  those 
civil  cases  that  are  capable  of  settlement  prior  to  trial.  The  remaining  GS  cases 
that  have  been  referred  f(U-  trial  at  Buffalo  are  the  difficult  matters  that  have 
l-eeu  fully  pretried  without  any  likelihood  of  settlement  and  thus  must  be  tried 
by  the  court. 

(8)  The  ca.ses  that  have  appeared  on  the  civil  calendar  in  recent  vears  have 
become  more  complex.  In  the  past  few  years,  we  have  had  to  contend  with 
several  ca.ses  alleging  discrimination  on  a  large  scale.  The  School  Boards  of 
both  Rochester  and  Buffalo  have  been  under  attack  for  allegedly  fostering  dis- 
crimination in  the  public  schools.  Those  cases  are  currently  pending  before  me 
at  Buffali!.  In  addition,  discrimination  in  the  employment  practices  of  th(>  Befh- 
lehem  Steel  Corporation  has  been  the  suJ)ject  of  two  lawsuits  before  me  at 
Buffalo.  One  such  case  recently  remanded  from  the  Second  Circuit  for  further 
prf)ceedings.  whifh  are  expected  to  be  quite  lengthy.  There  has  also  be  in- 
creased frequency  in  recent  years  of  cases  requiring  decision  by  a  three  judge 
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court.  "When  this  occurs,  the  services  of  both  judges  iu  Buffalo  are  required,  in 
addition  to  those  of  a  judge  from  the  Court  of  Ajipeals. 

(9)  As  the  Cliief  Judge  of  this  district,  I  am  involved  in  a  number  of  time 
consuming  administrative  duties,  wliich  detract  from  the  time  available  for  the 
disposition  of  our  present  case  load. 

In  final  summary,  due  to  increases  in  botli  tlie  number  and  complexity  of 
criminal  proceedings,  I  do  not  know  how  Judge  Curtin,  and  myself,  can  hope 
to  contend  with  tlie  caseload  we  carry  iu  Buffalo,  particularly  on  the  civil  side 
of  the  calendar,  without  additional  permanent  help.  I.  therefore,  urge  that  fa- 
vorable consideration  be  given  to  the  proposal  to  create  a  fourth  judgesliip  at 
Buffalo  In  the  "Western  District  of  New  York. 

EXHIBIT  1.— ASSIGNMENTS  OTHER  THAN  PRISONER  PETITIONS 


Criminal 


Buffalo 


Rochester 


Civil 


Buffalo 


Rochester 


1971: 

July 

August 

September 
October... 
November. 
December. 

1972: 

January... 
February.- 

March 

April 

May 

June. 

July 

August 

September 
October... 
November. 
December. 

1973: 

January.. _ 
February.. 

March 

April 

Totals.. 


14 

4 
1 
6 
16 
13 
3 

1 
7 
5 
3 
4 

14 
6 
3 

25 
1 
8 

12 

75 

3 

19 

4 

40 
19 
22 
29 
47 
28 

38 
33 
22 
25 
23 
58 
42 
38 
31 
35 
54 
29 

40 
37 
39 
37 

8 

5 

13 

23 

7 

5 

7 

20 

5 

16 

13 

13 

7 

13 

12 

13 

1 

7 

10 

14 

14 

26 

21 

7 

10 

4 

13 

14 

19 

14 

10 

29 

7 

152 

7 

17 

11 

16 

10 

22 

22 

14 

4 

458 


233 


756 


231 


Exhibit  2 

"U.S.  Department  of  Justice. 

Western  District  of  New  York. 

Buffalo,  K.Y.,  April  26,  1913. 
Hon.  John  O.  Henderson, 
Chief  Judge,  U.S.  District  Court,  Western  District  of  New  York,  Buffalo,  N.Y. 

Dear  Judge  Henderson  :  At  your  reque.st  the  following  data  is  provided  con- 
cerning the  workload  of  my  ofEce,  presently  and  in  the  recent  past.  I  have  re- 
lated this  baclv  to  the  start  of  calendar  year  1968,  inasmuch  as  the  judicial 
personnel  of  the  United  States  District  Court  here  was  last  expanded  (from 
two  judges  to  its  present  level  of  three  judges)  at  about  that  time. 

The  best  index  of  my  office's  workload  (other  than  a  total  inundation  of  fig- 
ures) is  the  increase  of  its  perstninel.  Legal  business — preponderantly  criminal — 
comes  to  my  oflices  from  various  governmental  agencies  as  "matters'".  These 
are  evaluated  and  proces.sed  and  become,  after  information  or  indictment, 
"cases"  before  the  Court  for  disposition.  A  heavy  percentage  (80%  to  85%)  of 
"matters"  become  "cases"  and.  in  my  experience  an  opinion,  this  percentage 
has  not  changed  througli  tlie  years  or  with  varying  total  workload.  Thus  the 
numlier  of  lawyers  (Assistant  T'nited  States  Attorneys)  assigned  to  my  office, 
coupled  with  my  un(iualiiie<l  assurance  that  each  lawyer  has  an  overflowing 
caseload  to  which  be  or  she  is  giving  industrious  attention,  is  a  reliable  index  of 
the  cases  which  outpour  from  my  office  and  become  the  Court's  workload. 
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At  the  beginning  of  1068  my  office  had  six  lawyers.  Presently  there  are 
eleven  (plus  six  assigned  specifically  to  the  Buffalo  Organized  Crime  Strike 
Force).  The  Department  of  Justice  has  recognized  my  need  for  at  least  one 
more  lawyer,  so  that  (for  our  purposes)  it  must  be  said  that  my  office's  work 
and  the  demands  upon  the  Court  have  tripled  since  the  beginning  of  1968. 

A  brief  presentation  of  statistical  data  bears  out  the  above  generally.  The 
total  number  of  "cases"'  during  1968  was  227 ;  during  1072  this  became  453. 
That  the  work  of  my  office  and  resultant  "court-time"  demands  have  in  reality 
tripled  rather  than  doubled  is  shown  by  the  changed  nature  of  the  cases.  The 
Organized  Crime  Strike  Force,  by  definition  and  nature,  operates  in  areas  of 
criminality  of  a  complicated  nature.  Utilizing  the  general  criminal  statutes  of 
the  United  States  as  augmented  by  the  Organized  Crime  Act  of  1970,  the  aver- 
age case  brought  to  your  Court  by  the  Strike  Force  is  one  demanding  extended 
pre-ti'ial  motions,  hearings  and  dispositions  and  prolonged  trials.  A  single 
Strike  Force  case  certainly  requires  three  or  four  times  the  energy  and  hours 
of  the  Court  as  is  needed  for  an  average  criminal  case. 

It  is  readily  seen  by  any  who  will  give  the  least  amount  of  attention  that 
each  of  the  three  judges  who  presently  sit  in  and  compromise  the  United 
States  District  Court  for  the  Western  District  of  New  York  is  an  active,  in- 
dustrious and  greatly  hard-working  jurist.  Each  faces  a  Brobdingnagiau  task 
of  judicial  work.  It  seems  from  my  vantage  point  and  with  the  greatest  of  re- 
spect and  admiration  for  this  Court,  that  it  is  highly  unreasonable  and  indeed 
ludicrous  for  those  in  responsible  positions  to  expect  any  three  judges  to  keep 
up  with  the  output  of  eighteen  industrious  attorneys,  most  of  whose  product 
falls  directly  on  judicial  shoulders. 
Respectfully, 

JoHX  T.  Elfvin, 

U.S.  Attorney. 
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Department  of  the  Tkeasuby, 

U.S.  Secret  Service, 

April  24,  1973. 
Hon.  John  O.  Henderson, 
U.S.  District  Court, 
Buffalo,  X.Y. 

Sir:  Reference  is  made  to  our  telephone  conversation  this  date  in  which  in- 
quiry was  made  by  you  in  regard  to  our  increase  of  workload  and  cases  pre- 
sented to  the  courts  for  prosecution  over  the  period  of  the  last  several  years. 

The  following  is  a  statistical  compilation  of  the  requested  information : 

The  staff  of  the  Buffalo  Field  Office  has  increased  by  nine  (9)  since  1967. 

The  breakdown  of  the  current  staff  is  one  (1)  Special  Agent  in  Charge,  nine 
(9)  Special  Agents,  one  (1)  Administrative  Aide  and  two  (2)  Clerk  Stenogra- 
phers. 

counterfeiting 

Counterfeit  activity  and  cases  presented  to  the  U.S.  Attorney,  Western 
District  of  New  York  have  more  than  tripled  since  Fiscal  Year  1067.  Statistics 
regarding  counterfeit  cases  arrests  for  the  past  seven  fiscal  years  are  as  fol- 
low: FY  1973  (To  Present)— 24:  FY  1972—50;  FY  1971—20;  FY  1970—11; 
FY  1969—2  ;  FY  1968—8 ;  FY  1967—11. 

CHECK  FORGERY  CASES 

Check  forgery  cases  have  increased  markedly  over  the  reference  time  period 
FY  1967  to  present.  Statistics  regarding  check  forgery  arrests  for  the  past 
seven  years  are  as  follow:  FY  197o  (to  present) — 21:  FY  1972 — -"l :  FY  1971 — 
42 ;  FY  1970—67 ;  FY  1969—78 ;  FY  1968—28 ;  FY  1967—22. 

U.S.  GOVERNMENT  BONDS 

This  office  has  presented  approximately  6  cases  involving  U.S.  Government 
Bonds  over  the  reference  period  FY  1967  through  FY  1973. 
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MISCELLANEOUS  ARRESTS 

These  arrests  covering  Federal  violations  concerning  Violation  of  Civil 
Rights.  Possession  of  Stolen  Federal  Property,  etc.,  have  constitnted  14  cases 
presented  over  the  past  seven  fiscal  years. 

The  most  substantial  increase,  as  indicated  above,  is  in  the  area  of  counter- 
feiting activity.  In  this  ofiice.  approximately  .$94,010  was  seized  in  FY  1973 ; 
.$337,760  was  seized  in  FY  1972;  $225,S30  was  seized  in  FY  1971;  ?130  was 
seized  in  FY  1970;  $0  was  seized  in  FY  1969;  -$5080  was  seized  in  FY  1068 
and  $0  was  seized  in  FY  1967.  The  aforementioned  seizures  were  made  before 
the  counterfeit  currency  was  passed  on  the  public. 

Statistically,  activity  in  this  office  has  constantly  been  on  the  rise  since  the 
reference  period  1967  and  said  activity  is  expected  to  continue  to  rise. 
Very  truly  yours, 

Daniel  P.  Hirley, 
Special  Agent  in  Charge. 
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District  Director, 
Internal  Revenue  Service, 

Buffalo,  V.r.,  April  25,  1973. 
In  re.  Increasing  Criminal  Case  Load. 
Hon.  .loHN  O.  Hendp:rson, 
U.S.  District  JiitJge, 
Western  District  of  Neic  York 
Buffalo,  N.Y. 

Dear  Sir:  As  you  are  fully  aware,  the  number  of  criminal  tax  cases  with 
the  United  States  Attorney  and  the  Court  in  our  Western  District  have  in- 
creased substantially  and  are  expected  to  continue  increasing. 

Due  to  the  increased  demands  on  the  Internal  Revenue  Service  for  the  in- 
vestigation of  suspected  and  actual  tax  evasion  cases  involving  racketeers  and 
organized  criminals,  narcotics  dealers,  persons  involved  in  embezzlements,  kick- 
backs and  political  corruption  as  well  as  other  citizens  involved  in  various 
types  of  tax  evasion,  our  investigations  and  resulting  criminal  cases  have  in- 
creased and  there  will  be  a  continued  ri.se  in  case  load. 

Our  special  agent  (criminal  investigator)  manpower  has  increased  over  tiie 
pa.st  six  years  nearly  20%  from  43  to  51  and,  in  addition,  for  the  pa.st  four 
years  we  have  used  from  12  to  15  revenue  agents,  full  time,  on  strike  force  re- 
lated investigations.  Manpower  has  been  pushed  to  the  hilt  to  accomplish  nec- 
essary and  important  investigations.  We  expect  there  will  be  a  continuing  rise 
in  case  loul  and  a  gradual  and  ctmtinuing  increase  in  criminal  investigative 
manpower. 

Our  criminal  case  load  with  the  United  States  Attorney.  Western  District  of 
New  York  and  the  Court  is  already  very  heavy  and  we  expect  it  to  increase. 
We  now  have  criminal  cases  pending  as  follows : 

Increasing  Criminal  Case  Load,  April  25.  1973. 

Cases  with  Z'.S.  Attorney  Xof  Yet  Indicted.— {V^'estern  District  of  NY),  20 
cases. 

Cases  Under  Indictment  or  Information. —  (Western  District  of  NY).  47 
cases. 

C.ises  in  Department  of  Justice. —  (Washington.  D.C.),  2  ca.ses. 

C(iscs  Being  KcvieirrO  hy  Regional  Counsel. — 21  cases. 

The  following  investigations  were  completed  and  prosecution  cases  submitted 
during  the  fiscal  years  shown: 


Fiscal  year 


J'jne  ?0,  1968 

June  30,  1969 

June  30,  1970 

June  30,  1971 

June  30,  1972. 

Mar.  31, 1973  (9  months). 


Prose 

:'j'.ion 

Invesitgation 

cases 

167 

31 

187 

30 

173 

23 

181 

40 

197 

39 

173 

40 
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We  expect  to  close  and  forward  to  Regional  Counsel  between  now  and  June 
30.  14  criminal  cases  with  venue  in  the  Western  District  of  New  York  increas- 
inij  our  total  for  the  tiscal  year  to  54. 

We  have  been  investigating  and  submitting  for  prosecution  more  larger  and 
complicated  cases  than  in  prior  years  which  are  expected  to  take  xip  more  time 
of  the  Court  if  the  cases  go  to  trial. 

We  believe  that  the  prosecution  of  flagrant  criminal  tax  violations  is  neces- 
sary to  the  preservation  of  our  high  rate  of  voluntary  compliance,  particularly 
in  view  of  the  recent  increased  activity  of  tax  resistor  organizations. 
Respectfully  yours, 

B.    H.    COLEBERT, 

Chief,  Intelligence  Division. 


82 

138 

89 

155 

56 

125 

63 

128 

222 

253 
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U.S.  Department  of  Justice, 
Federal  Bureau  of  Investigation. 

Buffalo,  N.Y.,  April  25,  1973. 
Hon.  John  O.  Henderson, 
U.S.  District  Court  Judge, 
Buffalo,  y.Y. 

Dear  Judge  Henderson  :  In  response  to  your  recent  request,  an  analysis  was 
made  of  matters  within  the  jurisdiction  of  the  Feeeral  Bureau  of  Investigation 
which  were  pending  prosecutive  action  in  U.S.  District  Court,  Western  District 
of  New  York.  These  matters  cover  those  cases  and  defendants  concerning 
whom  Complaints  or  Informations  were  filed  or  Indictments  were  returned  and 
U.S.  District  Court  action  had  not  been  completed. 

The  data  set  forth  below  indicates  the  number  of  FBI  ca.ses  and  the  number 
of  defendants  awaiting  prosecutive  action  as  of  ^Nlarch  31  for  each  of  the  last 
five  years : 

MATTERS  PENDING  PROSECUTION 

March  31  Cases       Defendants 

1969 

1970 . 

1971. 

1972 

1973 


Set  forth  below  are  the  number  of  defendants  convicted  in  FBI  cases  for  the 
indicated  Fiscal  Years  ending  June  30.  These  statistics  include  those  defend- 
ants who  were  convicted  as  a  result  of  trial,  as  well  as  those  who  entered 
guilty  pleas.  No  statistics  are  available  to  this  Office  to  show  the  percentage 
breakdown  between  trial  and  guilty  plea  convictions.  It  shovdd  be  noted  also 
no  statistics  are  available  concerning  the  number  of  cases  or  defendants  who 
were  acquitted  during  the  period. 

Convictions 

June  30:  Defendants 

1968 58 

1969 71 

1970 76 

1971 __  82 

1972 84 

In  addition,  for  the  first  nine  months  ending  March  31,  1973,  of  Fiscal  Y^ear 
1973,  61  convictions  were  recorded  compared  to  45  convictions  for  the  same  nine- 
month  period  of  Fi.scal  Y^ear  1972. 

I  hope  the  foregoing  will  be  of  assistance  to  you  and  if  I  can  be  of  any  further 
help  do  not  hesitate  to  contact  me. 
Sincerely, 

E,iCHARD  H.  Ash, 
Special  Agent  in  Charge 
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U.S.  Department  of  Justice, 
Office  fob  Drug  Abuse  Law  Enforcement, 

Buffalo  District  Office, 
Buffalo,  N.Y.,  April  25,  1913. 
Hon.  John  O.  Henderson. 
L'.ti.  Department  of  Justice. 
Buffalo,  N.Y. 

Dear  Judge  Henderson  :  In  order  to  intensify  tlie  Federal  effort  against 
drug  trafficking  and  abuse,  particularly  heroin  trafficking  and  abuse,  the  Office 
for  Drug  Abuse  Law  Enforcement  was  established  in  the  early  part  of  1972  by 
Executive  Order. 

This  office,  also  known  as  ODALE,  is  under  the  direction  of  Myles  J. 
Ambrose,  Special  Attorney  General  and  Special  Consultant  to  the  President  on 
drug  abuse. 

ODALE's  purpose  is  not  to  displace  BNDD,  but  to  operate  in  conjunction 
with  BNDD,  in  an  effort  to  apply  Federal  effort  to  the  heroin  trafficking  prob- 
lem at  any  level,  including  the  lowest  street  level  distribution. 

Buffalo  and  Rochester,  New  York,  are  two  of  the  33  target  cities  in  which 
ODALE  was  directed  to  operate. 

The  Buffalo  office  went  into  operation  on  April  10.  1972,  and  is  staffed  by 
three  BNDD  Agents,  five  Buffalo  Police  Department  Officers,  two  Erie  County 
Sheriff's  Deputies,  one  Cu.stoms  Agent,  one  IRS  Agent,  one  ATF  Agent,  two 
New  York  State  Troopers,  plus  two  support  personnel,  making  a  total  comple- 
ment of  17. 

ODALE's  investigative  efforts  in  Buffalo  and  Rochester  have  resulted  in  74 
arrests,  100  arraignments  (some  defendants  were  arraigned  before  both  a  Mag- 
istrate and  a  Judge).  15  pleas,  and  54  hearings  (including  preliminary  and 
suppression).  Fifty-eight  criminal  indictments  are  presently  pending  in  the 
United  States  District  Court  for  the  Western  District  of  New  York,  as  a  direct 
result  of  ODALE's  investigations. 

The  ODALE  operation  will  be  conducted  under  the  new  Drug  Enforcement 
Administration  which  was  established  by  Executive  Order  in  March  1973. 
Assuming  favorable  congressional  action,  DEA  will  begin  operation  on  July  1, 
1973.  It  is  anticipated  that  the  task  force  operating  in  Buffalo  and  Rochester 
will  be  even  more  productive  during  its  second  year  than  its  first.  Further,  it 
is  anticipated  that  an  increase  in  personnel  will  aid  in  its  greater  effectiveness 
in  combating  the  heroin  problem.  To  that  end,  more  Federal  cases  will  be  gen- 
erated. 

It  is  hoped  that  this  information  will  be  of  assistance  to  you. 
Very  truly  yours, 

Salvatore  .T.  Giovino, 

Group  Supervisor. 
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U.S.  Department  of  Justice, 
Bureau  of  Narcotics  and  Dangerous  Drugs, 

Buffalo,  N.Y.,  April  25,  1913. 
Hon.  .loHN  O.  Henderson, 
r'..s'.  District  Court, 
Buffalo,  ^\Y. 

Dear  Sir:  Reference  is  made  to  your  request  of  April  25,  1973  regarding  sta- 
tistical information  relative  to  cases  made,  cases  presented  in  Federal  Court 
and  size  of  staff  of  the  Buffalo  District  Office. 

You  will  find  attached  to  this  letter  a  chart  providing  the  information  which 
you  requested. 

I  trust  this  information  is  satisfactory  for  your  purpose. 
Very  truly  yours, 

Marino  H.  Milano, 
Special  Agent  in  Charge. 
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Year 


Agent 
personnel 


Cases 
initiated 


Federal 
arrests 


Cases  presented 

in 

district  court 


1967 

1968 

1969 

1970.-._ 

1971 

1972 

1973  estimated. 


4 

20 

0 

0 

8 

32 

0 

0 

6 

24 

5 

2 

6 

39 

6 

6 

10 

48 

24 

U8 

6 

92 

36 

J  30 

9 

130 

50 

40 

1  4  pending  trial. 
2 14  pending  trial. 


Fiscal  year  endings 


July  1,  1972 
through 


June  30,  1969    June  30,  1970    June  30,  1971    June  30,  1972     Mar.  31,  1973 


Ciuil  cases  filed  484  558  645  648  480 

Criminal  cases  filed _..._.  253  201  193  246  485 

Bankruptcy  cases  filed      .: ...:.-  2.007  2,186  2,654  2,549  1,774 

Passport  applications 7,929  9,475  11,237  12,545  8,046 

Naturalizations 755  682  594  760  338 
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U.S.  Departmext  of  Justice, 

Buffalo,  N.Y.,  April  25,  1973. 
Hon.  John  O.  Hexderson, 
T'.S.  District  Judge, 
Buffalo,  y.Y. 

Dear  Judge  Henderson  :  This  letter  is  in  response  to  yonr  request  for  infor- 
mation concerning  the  growtli  of  tlie  staff  and  operations  of  this  office  from 
19G7  to  the  present,  with  particular  reference  to  the  increase,  if  any,  of  the 
demands  of  this  office  upon  the  resources  of  the  Court  in  this  district. 

In  irt67,  the  Buffalo  Strike  Force  was  essentially  an  experimental  project 
witliout  a  long  range  plan.  Through  1968  and  most  of  1969,  that  concept  pre- 
vailed, and  attorneys  were  not  assigned  to  Buffalo  on  a  permanent  basis.  In 
1967,  only  four  (4)  indictments  involving  fourteen  (14)  defendants  were 
returned  by  the  Strike  Force,  and  only  one  case  was  tried  that  year,  involving 
approximately  ten  (10)  court  days. 

In  1968,  the  Strike  Force  returned  eight  (8)  indictments,  involving  thirty- 
seven  (37  defendants.  Two  cases  were  brought  to  trial,  of  which  one  was  dis- 
posed by  plea.  The  two  cases  involved  approximately  twelve  (12)  court  days. 

In  1969.  the  Strike  Force  was  re-organized  on  a  permanent  basis  with  five 
(•"i)  permanently  assigned  attorneys.  That  year  only  one  (1)  indictment  was 
returned,  involving  three  (3)  defendants.  Five  cases,  however,  were  brought  to 
trial,  including  several  guilty  plea  cases.  These  cases  involved  approximately 
twenty   (20)  court  days. 

In  1970.  the  Strike  Force  brought  eleven  (11)  indictments,  Including  one 
superseding  indictment,  involving  twenty-four  (24)  defendants.  Four  cases 
were  brought  to  trial,  involving  approximately  twenty  (20)  court  days. 

In  1971,  the  Strike  Force  brought  seven  (7)  indictments,  involving  thirty- 
four  (34)  defendants.  Three  cases  were  brought  to  trial,  including  one  case 
disposed  of  by  plea.  The  two  remaining  cases  utilized  approximately  thirty 
(30)  court  days. 

In  1972,  the  Strike  Force  underwent  another  reorganization.  The  staff  of  full 
time  attorneys  was  increased  to  six  (6)  with  three  (3)  additional  attorneys 
presently  detailed  on  long-term  assignment.  The  full-time  investigative  staff 
was  increased  from  four  (4)  to  eleven  (11)  men  with  approximately  fifty  (50) 
additional  investigators  as.signed  from  the  various  agencies  to  current  Strike 
Force  investigations.  We  have  since  the  beginning  of  1972  brought  twenty-nine 
(29)  indictments  involving  .seventy  (70)  defendants.  We  have  brought  to  trial, 
since  the  beginning  of  1972,  twelve  (12)  cases  involving  forty-four  (44) 
defendants,  of  whom  twelve    (12)    defendants  in  six    (6)    ca.ses  entered  guilty 
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pleas.  We  have  utilized  since  the  beginning  of  1972  approximately  seventy  (70) 
court  (lays  of  trial. 

We  have  presently  pending  and/or  scheduled  to  be  returned  within  one 
month,  twenty-nine  (20)  indictments  involving  eighty-four  (84)  defendants.  We 
anticipate,  allowing  f(n-  the  conclusion  of  several  trials  prior  to  this  summer, 
and  also  allowing  for  anticipated  guilty  pleas,  that  cases  presently  pending  or 
to  be  returned  within  one  month  would  occupy  approximately  two  himdred 
fifty-seven  (2.")7)  court  days  of  the  next  September-June  Court  Year.  This  of 
course  is  approximately  fifty-one  and  one-half  (^)ll^)  weeks  of  court  time,  and 
we  recognize  that  the  three  judge  Court  of  this  district  will  not  be  able  to 
make  that  much  Court  time  available  to  us.  I  would  respectfully  call  to  the 
Court's  attention,  however,  that  this  accumulation  of  criminal  cases,  in  view  of 
the  six-month  rule  of  this  circuit,  is  likely  to  create  an  extremely  serious  prob- 
lem in  terms  of  the  possibility  of  the  federal  court  system  in  this  district  han- 
dling itspending  criminal  cases  within  the  reciuirements  imposed  by  the  Court 
of  Appeals. 

I  hope  that  the  above  information  is  satisfactory  for  your  purposes. 
Very  respectfull.v  yours, 

Robert  C.  Ozer, 
Atiorney  in  Charge, 
Buffalo  Strike  Force. 


Exhibit  D 

The  Department  of  the  Treasury, 

BiREAu  OF  Customs. 
Buff  a  Jo.  X.Y.,  Aijril  25,  J973. 
Hon.  John  O.  Henderson, 
U.S.  District  Judge, 
Buffalo,  y.Y. 

Dear  Judge  Henderson  :  Pursuant  to  your  recent  request  for  information  on 
the  operations  of  this  ofl^ce.  tiie  following  is  reported. 

Statistics  readily  available  to  this  oflice  commence  with  fiscal  year  1969 
(July  lOGS-July  19'o9).  These  figures  will  therefore  be  presented  on  a  fiscal 
year  basis  up  to  the  present  time : 


C'isto-ns 

Other' 

Percent  of  total 

Feieral 

Federal 

Local 

Total 

prooecutions 

prosecution 

prosecution 
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prose 

cution 

prosecuted  federally 

11 

4 

126 

141 

11 

16 

9 

381 

m 

6 

4 

7 

323 

337 

3 

31 

4 

15? 

187 

19 

19 

7 

97 

123 

21 

1959...      .  . 

1970.. 

1971 : 

1972 

1973 

1  Arrests  for  other  Fsderal  agancies;  C'jstoms  fugitives,  etc. 

Although  the  foregoing  figures,  on  their  face,  indicate  a  reduction  in  total 
case  load,  it  is  really  a  matter  of  interpretation  requiring  some  explanation. 

Most  of  the  arrests  reported  are  for  narcotics  smuggling  violations;  in  most 
cases,  the  amounts  involved  have  been  small  upon  which  the  office  of  the  T.S. 
Attorney  did  not  wisli  to  prosecute.  These  cases  were  then  referred  for  local 
prosecution.  From  1970  on  the  figures  decline  to  a  low  of  97  for  the  present 
year.  This  decline  has  been  a  result  of  the  local  enforcement  agencies  also 
becoming  more  selective  relative  to  the  persons  and  quantities  accepted  for 
prosecution.  The  office  of  the  District  Director  of  Customs.  Bufl'alo,  New  York, 
now  resolves  the  majority  of  small  narcotics  smuggling  violations  administra- 
tively ;  this  occurs,  however,  only  when  criminal  prosecution  cannot  be 
obtained  in  either  federal  court  or  the  local  courts. 

The  personnel  of  this  office  has  increased  approximately  185%  since  FY 
1969.  In  FY  1909  we  had  4  Special  Agents.  1  Senior  Resident  Agent  and  2  cler- 
ical people.  The  present  personnel  breakdown  is  8  Special  Agents,  2  Assistant 
Special  Agents  in  Charge.  1   Special  Agent  in  Charge.  3  clerical  personnel  and 
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4  Customs  Patrol  Officers.  The  Buffalo  Office  is  now  the  supervisory  office  for 
District  20.  which  includes  offices  in  Ogdenshurg  and  Rouses  Point,  New  York, 
and  Derby  Line,  Vermont,  and  this  is  the  reason  for  the  increase  in  supervi- 
sory positions  (2  Assistant  Special  Agent  in  Charge  positions). 

In  tlie  Buffalo  District  there  are  4  major  crossings,  these  being  3  bridges  in 
Niagara  Palls  and  1  bridge  in  Buffalo.  Since  FY  V.M)  these  4  bridges  have  had 
a  total  of  about  ll.UOO.OOO  people  per  year  crossing  into  the  United  States. 
There  are  also  both  chartered  and  regularly  scheduled  commercial  air  flights 
arriving  in  the  Buffalo  area  from  foreign  with  many  more  people.  In  addition, 
tliere  are  over  50  small  airfields  which  can  handle  small  aircraft  arriving  from 
foreign.  Finally,  the  border  area  in  this  district  is  all  a  water  boundary  which 
can  be  relatively  easily  crossed  by  boats  of  any  type. 

In  1969  there  was  a  total  of  521  eases  closed ;  considering  that  we  had  15 
investigations  involving  federal  prosecution  that  year,  we  arrive  at  a  figure  of 
approximately  3%  of  the  cases  investigated  being  prosecuted  federally.  In 
1972,  the  last  complete  year  there  were  388  cases  and  the  percentage  was 
approximately  9%  being  prosecuted  federally.  Thus  far  in  FY  1973,  the  per- 
centage is  approximately  21%  being  prosecuted  federally  of  the  134  investiga- 
tions closed.  Although  there  has  been  a  decline  in  the  actual  number  of  inves- 
tigations conducted,  it  is  evident  from  the  foregoing  statistics  that  the  caliber 
of  the  cases  generated  has  been  such  as  to  reflect  an  increase  in  federal  crimi- 
nal prosecution.  The  actual  number  of  criminal  prosecutions  in  FY  1973  (28) 
is  73%  higher  than  in  FY  1969  (15)  and,  projecting  the  prosecutions  at  the 
current  rate,  the  number  should  be  over  100%  more  than  in  FY  1969.  Also, 
another  important  factor  in  the  reduction  in  the  total  number  of  cases  has 
been  a  concerted  effort  to  reduce  the  numeric  case  load  through  a  dift"erent 
method  of  assigning  cases  numbers.  Many  situations  in  the  past  which  took  an 
investigative  case  number  no  longer  are  assigned  as  an  investigation ;  this 
applies  to  relatively  routine  matters  more  of  an  administrative  than  investiga- 
tive nature.  These  matters  still  require  the  time  and  effort  of  our  agents,  but 
are  not  reflected  in  their  case  assignement  printouts.  The  time  spent  on  such 
routine  matters  is  accountable,  but  is  not  readily  available  to  me  for  inclusion 
in  this  letter  for  comparison  and  analysis  purposes. 

Suffice  it  to  say  that  this  system  significantly  reduces  the  total  number  of 
investigative  case  numbers  assigned ;  the  foregoing  system  was  begun  approxi- 
mately 11/2  years  ago  and  is  reflected  quite  obviously  in  the  total  case  figures 
mentioned  above  for  FY  1969(521),  FY  1972  (388)  and  FY  1973  (134). 

Referring  to  the  statistics  earlier  presented  (on  page  one),  you  will  note 
that,  although  the  total  number  of  cases  prosecuted,  both  federally  and  locally, 
declined,  the  percentage  of  cases  prosecuted  by  the  U.S.  Attorney  has  increased 
significantly  in  the  past  two  years.  This  is  not  lying  with  statistics,  for  the 
actual  number  of  arrests  for  federal  prosecutiim  has  also  increased.  This  is  a 
reflection  of  an  actual  increase  in  the  total  number  of  violations  which  have 
occurred,  but  fail  to  show  up  in  the  statistics  for  arrests  or  referrals  because 
cases  formally  referred  for  prosecution  locally  are  no  longer  accepted  without 
a  certain  minimum  amount  of  contraband ;  formerly  there  was  not  a  minimum 
amount  or  if  there  was,  it  was  lower  than  at  present. 

We  can  expect  the  number  of  violations  to  continue  to  increase  and,  as  a 
result,  two  additional  agent  positions  have  been  authorized  for  this  office ;  due 
to  the  federal  freeze  of  job  levels,  however,  these  positions  are  not  likely  to  be 
filled  this  fiscal  year.  More  positions  have  been  requested  for  FY  1974. 

The  foregoing  has  been  based  primarily  on  our  narcotics  investigative  efforts 
and  results;  however,  a  total  of  approximately  35%  of  the  arrests  handled  by 
our  office  involved  violations  other  than  narcotics ;  excluding  arrests  on  war- 
rants from  other  areas,  the  figure  drops  to  12%.  Considering  all  the  violations 
involving  arrests  encountered,  including  these  referred  for  local  prosecution, 
the  figure  is  approximately  10%.  I  point  out  these  figures  because  these  viola- 
tions, other  than  narcotics,  are  going  to  be  given  new  emphasis.  The  continued 
war  on  drugs  is  going  to  reduce  that  area  eventually  and  we  plan  to  increase 
our  efforts  in  other  areas.  There  are  approximately  16  other  areas  of  investi- 
gation in  which  we  can  expect  criminal  prosecutions  and  another  approximate 
half-dozen  areas,  in  addition  to  the  16  just  mentioned,  in  which  your  office 
may  be  involved  in  civil  litigation. 

One  area  of  particular  increased  emphasis  is  that  of  fraud  investigations. 
Fraud  investigations  involve,  primarily,  an  attempt  to  enter  merchandise  into 
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the  United  States  commerce  without  the  payment  of  proper  duty ;  depending 
on  the  intent  involved,  this  may  involve  either  criminal  or  civil  action  or  both. 
Other  areas  of  enforcement  involve  smuggling,  other  than  narcotics,  neutrality 
violations,  illegal  exports,  theft  of  goods  from  Customs'  custody,  prohibited 
importations  and  organized  crime. 

When  one  particular  type  of  crime  is  out  of  vogue,  another  quickly  replaces 
it.  Each  year  the  number  of  violations  of  crime  increases  and  even  without 
sufficient  personnel  increases,  so  too  do  the  prosecutions.  In  short,  and  restat- 
ing some  of  the  foregoing,  the  caliber  of  our  investigations  has  increased  each 
year  as  have  our  arrests  and  resultant  prosecutions  in  federal  court.  We  fully 
expect  this  trend  to  continue  and  have  requested  additional  investigative  posi- 
tions for  this  office  for  the  next  fi.scal  year  and  have  forecast  more  positions 
for  ensuing  years. 

Sincerely  yours, 

William  G.  Van  Neil. 
Acting  Special  Agent  in  Charge. 

EXHIBIT  10.— U.S.  MAGISTRATE,  WESTERN  DISTRICT  OF  NEW  YORK 
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February  1971  to  present 591  463  163  58  68 

STATEMENT  OF  HON.  JOHN  0.  HENDERSON,  CHIEF  JUDGE 
OF  THE  WESTERN  DISTRICT  OF  NEW  YORK  (BUFFALO) 

Judge  Henderson.  I  think  perhaps.  Senator,  I  am  going  to  be  as 
crisp  as  I  can  be.  But  I  think  a  little  background  of  the  district  and 
my  career  within  the  District  might  be  helpful. 

I  was  appointed  U.S.  Attorney  in  1953,  and  served  in  Buffalo  until 
1958,  when  I  was  appointed  judge. 

At  that  time  there  were  two  judges.  Judge  Burke  at  Rochester 
and  myself  at  Buffalo. 

In  due  course,  as  time  progressed,  in  1968  it  appeared  that  we  had 
the  fourth  highest  weighted  caseload  in  the  country.  This  is  when 
Burke  and  I  alone  were  there. 

Based  on  that,  as  far  as  I  understood,  Judge  Curtin  was  ap- 
pointed to  serve  at  Buffalo. 

Now,  he  had  been  the  prosecutor  following  me.  Because  he  had 
been  involved  in  many  of  the  criminal  cases  as  a  prosecutor,  he  was 
disqualified  to  try  criminal  cases. 

Therefore,  in  Buffalo,  where  I  would  say  two-thirds  of  the  work 
is  in  the  criminal  field,  I  began  to  ti'v  exclusively  criminal  cases.  At 
that  time  Curtin  devoted  himself  almost  exclusively  to  civil  cases, 
and  things  were  w^orking  along  fairly  well. 

At  Rochester,  Judge  Burke  tried  both  the  criminal  and  the  civil 
matters  which  arose  there. 

Xow,  since  Judge  Cui'tin's  appointment  in  the  latter  part  of  1967 — 
he  has  been  there  about  5  years — we  have  had  a  ratlier  amazing 
development  in  the  criminal  field.  Buffalo,  and  the  district,  was  the 
first  situs  of  these  so-callod  Strike  Force  efforts  throughout  the 
country.  I  was  not  very  enthused  about  it  at  first;  I  thought  the  ef- 
fort was  kind  of  floundering  around.  But  it  has  gatliered  tremen- 
dous momentum  now.  I  must  say  that  in  my  judgment,  the  personnel 
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wlio  are  now  at  Buffalo  proseciitino;  thoso  cases  have  improved  tre- 
niendoiisly.  We  have  some  very  aggressive  and  able  lawyers  np 
there. 

It  started  out,  as  I  remember,  with  two  of  them,  way  back,  as  a 
trial  run,  and  now  there  are  six  full-time  Strike  Force  people  there. 

In  addition  to  that,  the  U.S.  Attorney's  office,  which  had  six  attor- 
neys in  the  district  when  Judge  Curtin  became  a  judge,  now  has  a 
staff  of  11  full-time  lawyers.  The  task  force  has  some  50-odd  people 
from  various  services  acting  as  their  investigative  staff — I  am  giving 
round  figures — about  50. 

Well,  now,  Senator,  the  net  result  of  what  we  have  in  that  area  is 
this :  A  tremendous  outpouring  of  indictments,  which  are  not  of  the 
simple  bread  and  butter  nature,  like  Dyer  Act,  or  immigration  cases, 
which  are  statistically  very  nice,  because  they  are  simple  pleas.  We 
have  these  very  complex  cases,  mostly  involving  people  from  the 
world  of  organized  crime. 

We  get  these  complex  indictments  with  many  defendants,  all  of 
whom  are  pretty  well  heeled  with  money,  and  who  get  the  best  law- 
yers. 

Contrary  to  the  time  before  today's  new  discovery  rules,  we  now 
have  a  tremendous  frequency  of  search  warrant  suppressions.  They 
overrun  these  so-called  racket  cases.  And  we  have  the  IMiranda  prob- 
lems regardmg  statements  made.  It  seems  to  me  that  I  spend  a  very 
substantial  amount  of  time  in  the  pretrial  area,  far  be^'ond  anything 
that  the  law  used  to  call  for  in  the  old  days.  These  hearings  are 
hard-fought,  and  they  are  lengthj^ 

I  might  say  that  I  just  finished  one  of  these  cases,  that  is,  the 
pretrial,  where  I  sat  a  full  5  days  in  the  suppression  area  alone. 
There  were  11  or  12  defendants. 

Now,  there  is  something  else  that  has  happened  to  us  up  there.  We 
are  one  of  the  target  cities  where  this  recently-fonned  drug  abuse 
organization  called  ODALE  has  begun  operating. 

They  have,  I  believe,  17  investigators  assigned  to  tliat  staff.  My  fig- 
ares,  which  I  have  submitted  to  you,  are  not  exactly  precise,  but 
they  are  as  precise  as  they  can  be.  It  is  a  rather  unusual  situation. 
ODALE  had  some  250  indictments  in  our  district.  These  are  drug 
cases.  This  is  a  supplement,  of  coui-se,  to  the  regular  drug  enforce- 
ment group  of  cases,  which  had  been  a  permanent  part  of  our  work- 
load before,  and  continues  to  exist.  That  organization  also  has  im- 
proved in  strength. 

Now,  as  you  undoubtedly  know,  Senator,  the  FBI  doesn't  give  out 
the  figures  on  its  strength  in  an  area.  I  happen  to  know,  however, 
that  they  have  had  upwards  of  25  new  agents  assigned  in  the  dis- 
trict in  the  last  5  years,  as  full  time  people.  Those  people  have  a  job 
in  life.  So  do  the  ODALE  people,  and  so  do  the  Strike  Force  peo- 
ple. In  other  words,  we  have  had  a  tremendous  increase  in  personnel 
in  virtually  every  area  of  law  enforcement  on  the  prosecutor's  side, 
and  yet  we  haven't  had  an  increase  in  the  strength  of  the  bench. 

Xow,  there  is  nothing  in  here  that  I  consciously  or  purposely  have 
padded.  There  is  no  chaff  in  this  that  I  know  of.  I  have  supple- 
mented my  little  narrative  preamble  with  letters  from  each  one  of 
these  groups.  I  wanted  the  story,  and  I  wanted  it  accurately.  It  is 
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appended  here.  I  don't  want  to  take  the  time  of  the  committee,  and 
time  today  to  go  through  all  that  in  full  detail. 

I  am  sure  Mv.  Westphal,  and  perhaps  you  yourself,  have  had  time 
to  read  it. 

I  have  worked  hard.  Senator,  every  minute,  and  I  am  not  crying 
about  it.  But  I  find  myself  in  this  position,  and  so  does  Curtin.  We 
cannot  tnrn.  except  in  the  most  dire  emergency,  to  the  civil  side;  ex- 
cept in  cases  of  extreme  distress- — for  example,  a  railroad  worker 
who  has  no  remedy  but  to  sue  the  railroad,  who  has  lost  a  leg,  and  is 
waiting  for  that  trial.  Since  September  I  think  I  have  tried  four  in- 
jury cases  on  the  civil  side.  I  have  absolute!}^  no  prospect  of  trying 
any  more,  unless  there  is  a  distress  case  where  I  just  have  to  bend 
because  of  the  hardship.  Curtin  finds  himself  in  the  same  boat. 

I  am  not  trying  to  be  a  hero  about  this.  As  you  know  there  are 
two  kinds  of  priorities.  There  is  the  criminal  priority,  which  comes 
first.  You  know  our  rules  in  Xew  York,  I  imagine.  Then  we  have 
the  Chief  Justice  wlio  is  very  adament  about  the  prompt  disposition 
of  civil  cases  over  3  years  old. 

So.  last  August,  I  decided  to  go  at  it  and  see  what  I  could  do.  I 
worked  all  August  without  a  jury  iji  civil  cases,  most  of  them  In- 
dian \&nd  cases.  I  made  a  dent  in  the  statistics,  but  I  still  haven't,  in 
any  way.  materially  affected  our  civil  backlog. 

That  is  the  big  problem.  It  is  a  problem  coupled  with  this.  Sena- 
tor. I  find  myself  on  the  bench  so  constantly,  either  on  motion  prac- 
tice or  on  the  trial  of  jury  cases,  that  I  have  virtually  no  time  for 
what  I  think  a  judge  should  have  time  for — the  study  on  these 
knotty  matters  that  arise  in  Federal  courts. 

Again,  I  am  not  trying  to  be  a  hero  about  it.  but  I  go  home  and 
take  a  bag  full  of  stuff  on  Sunday.  It  involves  sentencing,  present- 
ence repoi'ts.  and  the  knotty  legal  questions. 

I  am  skipping  around  here,  and  talking  olf  the  top  of  my  head, 
but  trying  to  portray  the  situation  that  I  believe  is  factually  sound, 
and  that,  from  my  point  of  view,  I  know  is  throttling  the  trial  of 
civil  cases  in  the  district. 

AVe  have  two  school  board  cases,  that  is,  segregation  cases;  the 
Buffalo  school  board  and  tlie  Rochester  school  board.  Judge  Burke 
was  absent  about  a  year  ago  for  a  month,  and  I  took  over  his  work 
at  Eochester.  And,  of  all  things,  I  inhej'ited  the  Eochester  school 
board  case.  You  know  what  those  amount  to.  I  have  not  been  able  to 
shake  it  loose  since.  I  now  have  both  of  those  cases.  They  are  a  tre- 
mendous task.  The  civil  rights  lawyers  and  legal  aid  lawyers  just 
keep  pounding  away.  Fortunately,  we  have  tremendous  discovery 
going  along.  But  one  of  these  days,  the  Eochester  case  is  going  to 
land  right  back  in  my  lap  for  disposition. 

I  also  have  another  knotty  problem,  the  Bethlehem  Steel  Corp.  in 
Buffalo.  They  admitted  segregation  practices  out  there — discrimina- 
tion— they  have  actiiallv  admitted  it — I  can  never  imdersf-and  Avhy — 
against  the  Negro.  They  are  all  in  the  "hot  jobs,"  in  the  coke 
ovens.  The  government  stepped  in  and  brought  an  action  to  force 
Betheleliem,  under  a  court  ordei-.  to  give  the  black  workers  some 
equality  in  the  better  jobs.  That,  too,  is  my  case. 
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I  entered  what  I  thought  was  a  thoughtful  order  increasing  cer- 
tain rights  to  the  colored  workers.  Then  I  got  a  civil  suit  out  of 
that.  The}'  not  only  wanted  the  job  in  another  part  of  the  plant,  but 
they  wanted  back  pay  from  the  time  that  the  alleged  segregation 
commenced. 

I  just  finished  denying  that,  and  that  is  back. 

Xow,  in  a  nutshell.  Senator,  I  am  working  as  hard  as  I  ever 
worked  in  my  life,  in  fact.  I  am  not  coming  here  looking  for  help  in 
order  to  make  an  easier  job  for  myself.  I  think  what  I  am  looking 
for  is  reasonable  help  which  will  allow  me  to  be  a  little  more 
thoughtful  about  the  quality  of  the  work  than  I  can  be  now.  That  is 
what  I  am  looking  for,  rather  than  a  chance  to  sit  out  the  long  sum- 
mer. 

Again,  I  must  impress  upon  you,  I  am  not  trying  to  be  a  hero. 
This  is  my  business.  I  asked  for  that  job;  they  didn't  come  chasing 
me.  But  I  haven't  had  a  vacation,  other  than  one — and  I  am  on  my 
15th  year  come  May — except  long  weekends.  They  say,  "Why  don't 
you  take  a  vacation?"  Senator,  if  I  took  one,  I  would  be  pulled  out 
of  bed  every  night  because  of  problems. 

I  am  not  sure  that  that  is  the  kind  of  talk  you  want  to  hear  here, 
but  it  is  a  fact.  I  am  not  here  looking  for  a  soft  touch  in  any  sense 
of  the  word,  because  I  believe  that  if  we  had  another  judge  every 
one  of  us,  including  the  addition,  would  be  flailing  away  constantly 
on  the  work  that  this  district  has  piled  up. 

I  think  you  know  that  these  cases  the  task  force  brings  are  com- 
plex. They  involve  new  statutes.  They  don't  bring  simple  things. 
Senator.  I]i  other  words,  I  don't  have  the  kind  of  cases  coming  that 
look  like  a  lot  statistically.  But  in  lieu  thereof,  I  seemed  to  be  get- 
ting these  very  complicated  matters. 

Sylvester  Ryan,  the  former  chief  judge  in  Manhattan,  once  told  a 
story.  He  said  that  statistics  are  a  little  bit  like  a  bikini;  "they  re- 
veal a  great  deal  that  is  very  interesting,  but  they  conceal  a  great 
deal  which  is  vital." 

I  think  that  is  true. 

Now,  except  recently,  that  is,  within  the  last  portion  of  this  fiscal 
year,  we  are  a  little  down  from  the  national  average  of  the 
weighted  caseload.  But  I  notice  the  Administrative  Office  figures,  for 
example,  at  Buffalo,  show  that  so  far  in  the  fiscal  year,  Curtin  and  I 
have  put  in  268.3  trial  days  on  the  bench.  On  the  other  hand,  at 
Rochester,  Burke  has  put  in  63.0  trial  days  on  the  bench. 

Xow,  I  can't  tell  you  honestly  whether  that  means  jury  trial  days, 
or  whether  it  means  motions  days.  I  have  motions  every  Monday, 
which  eat  up  the  day. 

]Mr.  Westphal.  Those  are  all  trial  days  in  fiscal  year  1972,  and 
they  are  all  trial  days,  exclusive  of  motion  days. 

Judge  HEXDERSoisr.  Exclusive.  I  wasn't  sure  of  that.  There  are 
many  other  things.  Senator.  I  told  you  that  there  are  six  more  law- 
yers now  than  there  were  5  years  ago  in  the  U.S.  Attorney's  office, 
plus  six  of  these  task  force  lawyers.  I  can  say  without  question  that 
they  are  aggressive,  and  they  are  producing. 

The  district  has  roughly  3  million  people,  and  it  includes  the  city 
of  Buffalo,  which  is  a  very  cosmopolitan  city.  We  have  many  nation- 
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alities  represented  in  our  population,  and  they  all  have  their  prob- 
lems. Rochester  is  more  of  a  blue-collar  place,  but  it  has  a  ghetto 
section  that  has  problems. 

The  Niagara  Falls  area  has  been,  notoriously,  the  center  of  the 
so-called  organized  crime  group,  with  Stefano  jMagaddino,  and  so 
forth. 

Now,  just  recently,  indictments  were  made  against  21  of  these  al- 
legedly organized  crime  people,  including  this  Bufalino,  who  comes 
from  the  Scranton  area,  and  other  fellows.  They  are  charged  with 
everything,  including  violation  of  the  Hobbs  Act  and  other  compli- 
cated Federal  crimes. 

I  think,  Senator,  I  will  bring  this  statement  to  a  close  now.  I  hope 
3'ou  believe — I  can  vouch  for  it — that  I  find  myself  tremendously 
busy.  I  can  say  that  Curtin  is  equally  busy.  I  have  no  reason  to  be- 
lieve, although  I  see  very  little  of  him,  that  Judge  Burke  isn't 
equally  busy  in  Rochester.  He  has  just  finished  a  police  case,  in 
which  police  officers  in  Rochester  were  accused  of  the  sale  of  nar- 
cotic drugs  and  conspiracy.  I  am  not  quite  sure  why,  but  he  severed 
that  case.  It  took  6  weeks,  I  think,  to  try  one  policeman.  I  think 
there  are  four  or  five  more,  all  severed.  These  letters  attached  to  my 
prepared  statement  indicate  the  facts  upon  which  our  expectancy  is 
based.  I  suspect  Judge  Burke  will  be  tied  up  all  summer  with  the 
trials  of  those  policemen. 

Now,  Burke  is  78  years  old.  You  might  well  ask,  "Why  doesn't  he 
become  a  senior  judge?"  I  know  him  as  a  kind  friend  and  fishing- 
companion,  particularly  when  I  was  U.S.  Attorney,  as  well  as  subse- 
quently. I  knew  there  was  a  very  sensitive  area  with  him  about  that. 
He  is  in  the  grandfather  clause  group.  He  doesn't  have  to  quit  at  70. 
Although,  between  you  and  me.  Judge  Friendly,  the  chief  judge,  has 
asked  me,  and  so  has  Irving  Kaufman,  why  he  hasn't  become  a  sen- 
ior judge. 

I  am  going  to  wind  up.  Senator,  if  it  pleases  you,  with  this.  I 
can't  fail  to  mention  Attica.  Attica,  of  course,  is  in  our  district.  We 
have  always  had  a  tremendous  inflow  of  habeas  corpus  and  civil 
rights  cases  from  the  prisoners  at  Attica — I  can't  give  you  the  exact 
figures;  but  they  are  contained  in  my  written  statement — but  that 
inflow  is  at  least  a  third  larger  now  on  the  civil  rights  and  habeas 
corpus  side.  I  see  no  reason  to  think  it  is  going  to  decrease,  because 
we  have  pending  things  going  all  the  time  now.  Those  are  tremen- 
dously time  consuming  to  every  judge,  including  Judge  Burke.  I 
would  think  that  we  get  a  little  more  at  Buffalo  per  judge  than 
Judge  Burke  does,  but  he  does  quite  a  lot  of  it,  because,  as  you 
know,  prisoners  make  applications,  and  they  quite  often  change  a 
few  words  and  then  reapply  somewhere  else. 

Senator,  I  hope  I  haven't  taken  too  long. 

Senator  Burdick.  Oh,  no. 

Judge  Hexdersox.  I  think  that  is  about  the  big  rounded  picture. 
There  are  all  kinds  of  figures.  I  have  tried  to  document  what  I  have 
had  to  say  in  the  prepai^ed  statement.  All  the  important  agencies  of 
the  government  with  which  I  contend  have  their  figures  in  there.  I 
solicited  them,  but  tliey  are  their  own  figures  as  to  their  expectancy 
and  their  present  load. 
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I  think  that  is  all  I  have  to  say  right  now. 

Senator  Burdick.  Thank  you  very  much,  Judge. 

I  have  just  a  few  questions.  I  am  afraid  they  are  based  upon  sta- 
tistics, but  you  have  given  us  a  description  of  individual  cases  that 
has  been  verv  helpful,  and  we  will  note  it. 

In  1972,  according  to  the  Administrative  Office,  the  filings  per 
judge  in  vour  district  were  297  per  judge,  which  is  well  belowthe 
national  average  of  363  per  judge.  As  a  matter  of  fact,  the  filings 
ranked  63d  among  the  94  districts.  As  you  have  just  pointed  out  to 
us  in  more  general  terms,  of  the  648  civil  filings  in  1972,  263,  or  40 
percent,  were  prisoner  petitions. 

How  do  you  process  those  petitions,  and  how  many  of  them  re- 
quire evidentiary  hearings  ? 

Judge  Hexdersox.  It  is  hard  to  be  specific. 

We  have  an  excellent  magistrate,  thank  goodness.  He  has  served 
us  very  well.  We  now  routinely  send  those  at  Buffalo  to  him  for  an 
analysis  and  screening,  and  a  report.  Then  we  read  those  reports,  be- 
cause just  the  reading  of  the  original  petitions  is  a  rather  over- 
whelming job.  It  has  been  a  great  benefit  to  us  to  have  the  magis- 
trate screen  them. 

I  cannot  sav,  Senator,  what  portion  demand  evidentiary  hearings. 
I  have  tried  to  skip  them  a  few  times,  particularly  in  the  civil  rights 
cases,  and  have  gotten  reversed.  I  have  learned  better. 

But  we  use  the  magistrate  for  screening,  first,  and  then  we  have  to 
decide  whether  we  agree  with  his  analysis  or  not. 

Senator  Burdick.  This  is  very  similar  to  the  testimony  I  have 
heard  from  other  judges  from  other  districts.  The  testimony  seems 
pretty  much  to  follow  the  same  line. 

I  might  ask  you  about  percentages,  if  you  care  to  speculate.  The 
record  "sliows  that  between  90  and"99  percent  of  those  petitions  are 
either  frivolous,  without  merit,  or  for  some  reason,  defective. 

Judge  Hexdersox'.  Well,  that  might  be  eventually  discovered,  and 
so  ordered,  but  quite  often  you  have  to  have  a  hearing  in  order  to 
determine  whether  or  not  they  are  frivolous. 

Senator  Burdick.  But  that  is  in  the  remaining  1  or  2  percent. 

Judge  Hexdersox.  I  don't  think  so.  Senator,  not  with  us.  I  must 
be  candid.  I  didn't  figure  that  out.  I  do  not  know  whether  such  fig- 
ures are  available.  I  simply  know  that  we  have  quite  a  number  of 
lengthy  hearings  set  down.  I  can't  give  you  a  percentage  estimate. 

Senator  Burdick.  Do  you  agree  with  me  that  some  of  them  are 
frivolous,  and  that  the  pro  se's,  which  are  often  drafted  by  the  pris- 
oners themselves,  are  too  often  duplicative  ? 

Judge  Hexdersox'.  Many  of  them  are. 

Senator  Burdick.  And  too  often  a  lot  of  them  are  without  merit  ? 

Judge  Hexdersox'.  ISIany  of  them  are,  Senator.  But  I  insist  that 
quite  often  you  have  to  let  them  in  there,  and  let  them  testify  and  be 
cross-examined,  before  you  find  out  that  they  are  just  another  junket 
from  the  prison.  That  is  my  view.  I  am  sorry  that  I  can't  give  you 
the  numbers  on  that. 

Senator  Burdick.  Administrative  Office  exhibit  1  shows  that  in 
the  first  half  of  1973  3-our  filings  have  increased.  But  I  understand 
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that  155  of  the  1973  filings  are  selective  service  cases,  which  is  133 
more  than  were  filed  in  all  of  1972. 

Wliat  do  you  do  with  these  selective  service  cases,  and  how  long 
does  the  trial  usually  take?  How  many  are  fugitives? 

Judge  Hendersox.  None  of  those  are  fugitive  cases.  Those  are  all 
cases  where  we  have  jurisdiction,  and  we  have  arraigned  the  people. 
Right  now  we  are  going  into  a  period  of  discovery  in  most  of  those 
cases.  We  have  made  a  general  order  which  we  are  trying  to  apply 
to  all  of  them  at  Buffalo  for  discovery ;  that  is  they  were  given  time 
for  preliminary  pretrial  motions.  There  isn't  any  question  that  there 
is  a  tremendous  influx  of  them,  but  I  think,  without  question,  that 
our  ordinary  caseload  has  substantially  increased,  too. 

Now,  these  selective  service  cases  are  here,  and  they  are  going  to 
be  disposed  of,  but  there  is  no  future  expectancy  of  our  having  any- 
thing like  that  which  we  have  had  before. 

Senator  Burdick.  My  point  is  that,  of  the  1973  filings,  155  are 
selective  service  cases,  and  there  Avill  not  be  a  repetition  of  that  in 
the  future  because  the  Selective  Service  Act  goes  out  this  year. 

Judge  Hendersox.  That  is  true. 

Senator  Burdick.  Do  you  use  your  magistrate  to  hold  pretrial 
conferences  in  civil  cases,  and,  if  you  do,  what  results  do  you  have 
from  that  ? 

Judge  Henderson.  We  have  excellent  results.  We  would  be  in 
much  greater  distress  if  we  hadn't  utilized  him.  He  has  pretried  a 
great  number  of  civil  cases  for  us.  Of  591  cases  assigned  by  mj'self 
and  Curtin,  163  were  settled,  and  56  were  disposed  of  without  trial. 

Now,  this  was  my  view  of  that.  Those  68  cases  in  Buffalo,  mainly 
civil  cases  were  the  cases  that  had  either  been  pretried  at  least  once 
by  the  judge,  or  once  at  least  by  the  magistrate.  I  have  reason  to  be- 
lieve, Senator,  that  those  are  the  hard-core  cases  that  aren't  going  to 
settle.  They  are  going  to  have  to  be  tried,  because  they  have  been 
thoroughly  threshed  out  at  the  pretrial  level.  I  couldn't  say  that 
some  might  not  settle  out.  You  know  that  that  happens.  But  they 
are  not  the  kind  of  cases  that  you  settle  when  you  give  notice  to 
draw  jurors,  in  my  judgement. 

Those  68  cases  are  hard-core  cases. 

Senator  Burdick.  Could  you  use  another  full-time  magistrate  ? 

Judge  Henderson.  I  don't  think  that  is  critical,  if  I  can  keep  the 
quality  of  the  fellow  I  have  at  Buffalo.  I  have  invited  Judge  Burke 
to  use  this  man.  He  has  in  mind  that  he  could,  of  course.  He  has 
never  done  so.  His  part-time  magistrate  functions  purely,  I  under- 
stand, as  the  old  commissioner  did  for,  perhaps,  arraignments  and 
some  hearings.  But  that  job  pays  $1,000  per  year  there.  We  only  have 
four  of  five  more.  They  are  simply  like  commissioners.  I  think  the 
maximum  pay  is  $200  a  year  for  those  fellows.  The  full-time  magis- 
trate is  invaluable,  and  we  fortunately  haAc  a  fellow  who  was  selected 
because  he  had  been  a  U.S.  Attornev.  He  is  excellent.  He  is  worth  the 
$30,000  a  year. 

Senator  Burdick.  You  wouldn't  need  any  more  for  the  purpose  of 
taking  care  of  prisoner  petitions?  Do  you  think  your  one  full-time 
can  do  the  job? 

Judge  Henderson.  He  is  working  like  a  mule  every  minute,  and 
he  does  the  job.  I  couldn't  say.  Senator,  that  we  could  justify,  just 
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off  the  top  of  my  head,  another  $30,000  magistrate;  although  I  im- 
agine we  could  keep  him  busy.  I  didn't  expect  that  question.  I  will 
have  to  answer  the  best  I  can  now.  I  don't  think  so,  sir. 

Senator  Burdick.  The  reason  I  asked  you  is  that  our  expectation 
was  that  the  magistrate  bill  would  relieve  district  judges  of  a  lot  of 
extra  work. 

Judge  Hexderson.  It  has.  It  has  relieved  them  of  a  tremendous 
amount,  and  effectively,  too,  because  the  magistrate,  as  I  told  you, 
settles  many  cases.  He  is  a  capable  lawyer,  and  the  lawyers  have 
faith  and  trust  in  him. 

The  only  thing  I  do  say,  Senator,  is  that  what  is  left  on  the  civil 
side,  in  my  judgment,  is  the  hard  core  stuff  that  is  going  to  go  to 
trial  before  judges  of  the  court. 

Senator  Burdick.  What  is  your  rate  of  settlement?  Do  you  know 
what  percentage  of  j'our  civil  cases  settle  ? 

Mv.  Westpiial.  95.2  percent. 

Judge  Hexderson.  I  will  have  to  refer  here  to  what  experience 
we  have  had  with  the  magistrate,  who  has  been  doing  most  of  the 
pretrial  work. 

We  assigned  591  cases  to  him.  Of  that  163  were  settled. 

Mr.  Westphal.  95  percent  of  your  civil  cases  in  1972  were  termi- 
nated without  a  trial. 

Judge  Hexderson.  I  don't  quite  get  those  figures  out  of  it. 

Senator  Burdick.  If  that  is  correct,  that  is  better  than  the  na- 
tional average.  We  have  got  a  national  average  here  of  about  91  or 
92  percent. 

Judge  Hexdersox.  I  don't  see  where  we  get  that  from.  We  as- 
signed, Curtin  and  I,  591  cases,  of  which  219  were  disposed  of. 

Mr.  Westphal.  Perhaps  I  can  straighten  it  out.  Judge. 

If  you  look  at  the  committee  exhibits  that  were  furnished  to  you, 
one  of  them  shows  the  figures  for  the  last  5  years.  It  is  the  third 
sheet  down  on  your  packet  of  exhibits.  On  that  third  sheet,  if  you 
look  over  in  the  extreme  right  hand  column  which  covers  the  year 
1972,  under  the  column  "Civil  Cases",  you  will  notice  in  the  third 
line  that  609  civil  cases  were  terminated  in  your  district  last  year. 
Then  skipping  down  to  the  middle  of  the  page,  you  will  notice  that 
168  of  those  cases  were  terminated  without  any  court  action  at  all, 
339  of  them  were  terminated  before  any  pretrial  conference  was 
scheduled,  and  70  were  settled  after  a  pretrial  conference  was  held. 
That  left,  then,  37  cases,  civil  cases,  for  trial,  26  of  which  were  tried 
by  non-jury  trials,  and  11  by  jury  trials. 

So  that  the  95  percent  figure  is  arrived  at  by  a  fraction  of  37  over 
609,  which  indicates  that  95.2  percent  of  the  civil  cases  were  termi- 
nated without  the  necessity  of  any  trial  at  all. 

Senator  Burdick.  I  think  that  is  an  excellent  percentage. 

Judge  Hexdersox.  I  didn't  go  into  a  study  of  that.  I  simply 
know  that  presently,  in  Buffalo,  there  are  68  cases  that  have  been 
pretried  to  death,  and  are  now  there  to  be  tried.  Again,  I  must  say 
in  all  candor,  and  ^yithout  any  dealer's  puffing,  that  I  don't  know 
when,  with  the  criminal  volume  that  we  have,  we  are  going  to  try 
these  68  civil  cases.  I  have  told  you  already  that  when  I  get  the 
slightest  break,  I  take  a  distress  case  and  weave  it  in. 

Senator  Burdick.  The  staff  will  now  ask  you  some  questions. 
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Mr.  Westphal.  Judge,  you  mentioned  in  your  testimony  that,  be- 
cause of  all  this  criminal  case  activity  in  the  Western  District  of 
New  York,  the  three  judges  are  so  busy  attending  to  the  criminal 
calendar  that  they  don't  have  an  opportunity  to  pay  much  attention 
to  the  civil  calendar. 

Judge  Henderson.  That  is  right. 

Mr.  Westphal.  Well,  I  just  referred  to  these  figures  for  the  year 
1972  which  indicated  that  some  609  civil  cases  were  terminated  in 
1972.  That  is  the  largest  number  of  civil  terminations  that  the  dis- 
trict has  achieved  in  the  past  5  years. 

Am  I  correct  in  concluding  from  your  testimony  that  part  of  the 
improvement  was  due  to  the  efforts  of  the  magistrate  who  held  some 
288  pretrial  conferences  in  civil  cases  last  year  ? 

Judge  Henderson.  I  don't  think  there  is  any  question  about  it. 
And  the  balance  of  the  result  was  achieved  by  that  which  I  men- 
tioned earlier.  I  spent  half  of  July  and  all  of  August  trying  3-year 
old  non-jury  cases,  which  we  were  asked  to  work  on  because  of  the 
desires  of  the  Chief  Justice  of  the  United  States.  They  weren't  long 
cases,  and  we  tabulated  some  good  statistics  by  getting  rid  of  them. 

]Many  of  them  involved  Indian  lands  at  Kinzua.  That  is  what  I 
worked  on. 

Mr.  Westphal.  In  this  series  of  hearings,  we  have  reviewed  the 
records  of  42  of  the  94  districts  just  as  thoroughly  as  we  have  stud- 
ied the  Western  District  of  New  York.  In  the  course  of  these  hear- 
ings we  heard  the  chief  judges  from  several  other  districts  which 
have  a  three-judge  bench.  Those  judges  were  also  requestmg  an  ad- 
ditional, or  fourth,  judge  for  their  court.  One  of  tlie  things  the  com- 
mittee has  been  tiying  to  do  in  its  detailed  examination  of  each  dis- 
trict is  look  at  the  entire  operation  of  the  court,  not  simply  at  one 
statistics,  such  as  the  filings  per  judge.  We  are  trying  to  assess  the 
workload  rather  than  the  caseload. 

Now,  in  your  western  district  of  New  York,  in  1972  there  were 
total  filings  of  892  cases. 

In  the  eastern  district  of  California,  which  is  a  three-judge  dis- 
trict  

Judge  Henderson.  "Wliat  is  the  city  there,  please  ? 

Mr.  Westphal.  The  principle  city  would  be  Sacramento. 

Now,  in  that  district,  the  total  filings  in  1972  were  1,557,  just  a  lit- 
tle less  than  double  what  your  filings  were. 

In  the  eastern  district  of  Tennessee,  which  is  a  three- judge  dis- 
trict, in  which  the  principal  cities  are  Knoxville  and  Chattanooga, 
total  filings  in  1972  were  1,174. 

In  the  eastern  district  of  Texas,  where  they  are  dealing  with  a 
large  land  mass 

Judge  Henderson.  Is  that  Austin? 

Mr.  Westphal.  That  is  the  Beaumont,  Tex.,  area,  in  the  southeast- 
ern part  of  the  State — they  had  three  judges  with  total  filings  of 
1,163. 

And  in  Oregon,  which  is  a  three-judge  district,  they  had  filings  of 
1,305. 

Now,  in  each  of  those  instances  the  Judicial  Conference  has  rec- 
ommended the  creation  of  an  additional,  or  fourth,  judgeship  because 
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it  felt  that  tlic  volume  of  filings  exceeded  the  workload  of  a  three- 
judge  court. 

Inevitably,  I  think,  this  subcommittee  has  to  make  a  comparison 
between  those  three-judge  districts  and  their  workload  and  your 
three-judge  district,  which  has  case  filings  of  892. 

Now,  another  comparison,  again  with  these  same  districts,  should 
be  made  of  terminations.  The  Western  District  of  New  York  termi- 
nated a  total  of  833  cases  in  fiscal  year  1972.  The  three  judges  in 
California  Eastern,  with  some  65  days  of  outside  help,  which  was 
offset  in  part  by  services  that  they  gave  to  other  courts,  were  able  to 
terminate  1,174  cases.  In  Temiessee  Eastern  the  three  judges,  in 
1972,  were  able  to  terminate  1,199  cases,  and  they  didn't  receive  any 
help ;  just  the  three  resident  judges  did  that. 

In  the  eastern  district  of  Texas,  in  1972,  the  three  judges  termi- 
nated 1,175  cases,  and  received  no  outside  help.  As  a  matter  of  fact, 
one  of  their  judges  served  for  8  daj^s  out  of  the  district. 

In  the  district  of  Oregon  the  three  judges  terminated  1,162  cases 
in  1972.  In  so  doing  they  gave  away,  between  their  active  and  their 
senior  judges,  over  100  days  of  service  to  other  districts,  which  was 
partly  offset  by  some  59  days  of  service  which  they  received  from  an 
outside  judge. 

Now  as  we  make  this  comparison,  we  find  that  other  three- judge 
courts  have,  in  some  fashion,  been  able  to  terminate  a  substantially 
higher  number  of  cases  than  New  York  Western. 

Judge  Hendeksox.  The  question  that  occurs  to  me  immediately 
is:  "What  kind  of  cases?"  Have  they  got  a  Strike  Force?  Do  they 
have  a  border  city,  where  there  is  a  well-established,  organized  crime 
syndicate  group  ?  Are  they  dealing  with  land  cases  or  contract  cases 
or  farm  cases? 

Mr.  Westphal.  I  see  your  point.  Judge. 

As  I  recall  the  testimony  of  each  of  these  chief  judges,  they  talked 
about  the  complexity  of  their  criminal  cases  and  the  complexity  of 
some  of  their  civil  cases.  Each  and  every  one  of  these  districts  had 
more  criminal  filings  than  your  district,  with  the  exception  of  Texas 
Eastern. 

Judge  Henderson.  Mr.  Westphal,  if  I  could  for  a  moment,  there 
was  a  time  when  I  was  alone  in  Buffalo.  It  was  a  whale  of  a  job 
bemg  alone,  when  we  had  the  Dyer  Act  and  the  ordinary  run-of- 
the-mill  criminal  activities  at  the  Federal  level — bank  robberies,  and 
so  forth — we  never  ran  into  anything  at  all  comparable  to  the  com- 
plexity of  these  cases  that  we  are  now  running  into  in  large  num- 
bers, wherein  we  can  often  contemxplate  four  or  five  weeks  of  trial, 
plus  the  pretrial. 

In  other  words,  if  you  take  a  certain  district — I  was  stationed  at 
Sacramento,  at  Camp  Beale,  in  the  second  year  I  know  the  area 
well.  It  is  a  rural  place.  That  is  a  great  valley  there,  an  agricultural 
vpJley.  I  don't  mean  to  say  that  they  don't  have  some  narcotics  and 
things  going  on  there.  But  they  are  not  a  border  place  at  all. 

Now,  I  cTon't  know  that  Texas  district  you  are  talking  about. 
Texas,  you  know,  can  build  some  magnificent  statistics  with  wetback 
cases,  and  so  forth. 
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Senator  Burdick.  We  have  made  a  point  of  that,  too,  Judge.  That 
did  not  escape  our  notice. 

Judge  Hexdersox.  I  am  not  criticizing  Texas,  but  I  don't  think 
you  should  compare 

Mr.  Westphal.  Texas  Eastern  does  not,  in  fact,  have  many  wet- 
backs, and,  of  course,  this  committeehas  looked  at  the  nature  of  the 
caseload  as  it  has  made  these  comparisons. 

On  this  point,  looking  at  the  breakdown  for  California  eastern, 
they  had  870  criminal  cases  filed  in  their  court  in  the  year  1972. 
There  were  19  robberies,  11  assaults,  5  burglaries,  71  larcenies,  24 
embezzlements,  84  frauds,  and  only  17  auto  thefts.  They  had  thirty 
five  forgeries,  one  sex  offense,  60  narcotics  offenses,  48  weapons  and 
firearms  offenses  and  23  other  offenses.  They  seem  to  have  a  run-of- 
the-mill  caseload. 

Judge  Henderson.  The  thing  that  I  know,  and  I  haven't  men- 
tioned, is  this.  Although  they  have  had  these  substantial  increases  in 
the  U.S.  Attorney's  office  proper — I  am  not  talking  of  the  Strike 
Force — I  know  that  the  present  U.S.  Attorney  is  turning  away  many 
minor  matters,  declining  to  prosecute  at  the  Federal  level,  and  refer- 
ring tliem  in  substance  to  the  state  courts,  which  have  concurrent  ju- 
risdiction, solely  because  of  the  load  that  he  has  in  the  more  serious 
Federal  areas.  He  says  that  in  his  letter,  I  believe.  I  know  that  is 
true. 

In  other  words,  it  has  come  to  a  point,  I  believe,  where  he  just 
can't  handle  the  volume,  which  normally  would  make  a  grand  statis- 
ical  picture,  and  is  turning  to  the  more  serious  cases  by  necessity,  be- 
cause they  are  demanding  his  attention  and  time. 

He  mentioned  19  bank  robberies.  I  don't  have  the  figures,  but  I 
have  disposed  of  more  than  19  bank  robberies  last  year  myself, 
many  of  them  by  trial.  We  have  had  a  regular  rash  of  them.  They 
are  getting  worse.  The  offenders  get  caught  immediately  now,  and 
every  one  of  them  in  the  last  three  or  four  months  has  been  a  fellow 
on  dope.  They  are  just  fools;  they  commit  the  crime,  and  they  are 
caught  immediately. 

Mr.  Westphal.  Two  other  statistics  that  the  committee  has  been 
looking  at  are  terminations  per  judge  and  trials  per  judge.  First,  let 
me  mention  terminations. 

In  1968,  on  a  national  average,  each  District  Court  Judge  termi- 
nated 310  cases. 

In  1968,  each  of  the  three  judges  in  the  Western  District  of  New 
York  terminated  200  cases,  110  below  the  national  average. 

In  1969  the  terminations  were  208  per  judge;  in  1970  they  were 
232  per  judge;  in  1971  they  were  243  per  judge;  and  in  1972  they 
were  277  per  judge. 

In  1972  the  national  average  of  terminations  was  358  per  judge. 

So  that  your  average  is  almost  80  below  the  national  average, 
which  includes  the  high  as  well  as  the  low  districts.  And  in  those 
districts  that  I  have  referred  to :  in  Oregon  they  terminated  373  per 
judge,  in  Texas  Eastern  they  terminated  362  per  judge,  in  Tennessee 
Eastern  they  terminated  400  per  judge,  and  in  California  Eastern 
they  terminated  407  per  judge. 
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These  low  terminations  per  judge  in  the  Western  District  of  New 
York  existed  long  before  these  Strike  Forces  and  Task  Forces  were 
created. 

Judge  Henderson.  I  have  received  some  figures  from  Robert 
Lipscher,  who  is  our  Circuit  Executive.  I  said,  "I  wish  you  would 
look  into  a  further  fact:  What  proportion  of  the  cases  are  tried  in 
the  Western  District  of  New  York  as  compared  to  the  other  courts 
composing  the  district?" 

I  had  a  reason  for  asking  that.  Because  I  get  very  few  pleas.  I 
knew  that. 

He  came  back  and  announced  that,  per  judge,  we  tried  substan- 
tially more  cases,  than  any  other  court  within  the  circuit. 

Mr.  Westphal.  Statistically,  70  percent  of  your  criminal  cases  are 
terminated  without  a  trial. 

In  1072  out  of  222  criminal  cases  terminated  68  of  them  were  tried 
and  the  rest  were  either  dismissed  or  pled. 

Judge  Henderson.  I  simply  cited  what  Lipscher  said  to  me,  that 
in  the  whole  circuit  our  three  judges  try  more  cases  than  any  other 
comparable  three  judges  in  the  circuit. 

]Mr.  Westphal.  We  have  been  looking  at  a  figure  which  shows  the 
average  trial  per  judge 

Judge  Henderson.  Of  course,  I  am  talking  about  the  criminal 
side  here. 

Mr.  Westphal.  Judge,  I  am  referring  to  total  trials.  In  1972  the 
average  district  court  judge  of  the  400  district  court  judges  in  the 
country  had  47  trials. 

The  judges  on  your  bench  had  35. 

In  1971  the  average  for  the  nation  was  44  trials  per  judge. 

In  your  court  it  was  31  per  judge. 

In  1970  your  judges  averaged  27  trials  per  judge. 

In  1969  it  was  36  per  judge. 

And  in  1968  it  was  28  per  judge. 

Now,  the  number  of  trials  per  judge  is  below  the  national  aver- 
age. In  those  42  districts  we  have  examined,  we  have  seen  benches 
that  have  averaged  50  and  60,  and  in  some  instances  70,  trials  per 
judge. 

Xow,  you  have  to  understand  that  a  trial  for  this  purpose  is  any 
case  in  which  some  testimony  is  taken  before  that  case  is  disposed 
of,  so  that  figure  would  include,  as  a  trial,  a  case  which  settles  after 
the  first  witness  is  sworn. 

But,  because  a  trial,  as  a  statistic,  may  include  a  case  which  lasts 
for  6  months  or  one  which  lasts  for  6  minutes,  the  committee  is  tak- 
ing a  look  at  another  statistic,  which  is  the  amount  of  bench  time 
per  judge.  These  35  trials  per  judge  in  your  district  last  year  were 
conducted  m  an  average  of  110  trial  days  per  judge. 

Xow,  that  35  trials  would  give  an  average  of  approximately  3 
days  per  trial.  In  addition  to  those  trial  days,  each  judge  in  your 
court  averaged  27  other  court  days,  for  arraignments  and  motions 
and  other  activities  where  he  was  actually  on  the  bench. 

The  committee  has  been  looking  at  these  statistics  in  order  to  de- 
termine just  what  the  workload  of  the  judges  is  as  compared  to 
what  the  caseload  is. 
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Fortunately,  in  the  civil  area,  a  liigli  percentage  of  your  cases  are 
terminated  without  the  necessity  of  a  trial. 

In  the  criminal  area  68  criminal  nonjury  trials  were  held  in  your 
court  last  year. 

Do  you  have  any  particular  comment  j^ou  want  to  make  about  the 
fact  that  for  some  5  years — as  I  say.  before  the  strike  forces  ever  got 
there — both  the  terminations  per  judge,  and  the  trials  per  judge,  for 
your  district  were  much  lower  than  what  the  national  average  was  ? 

Judge  Hendersox.  As  I  told  vou.  in  the  early  days — and  I  can't 
give  you  a  cutoff  time  at  all — when  Curtin  was  appointed,  he  was 
disqualified 

Mr.  Westphal.  This  5-year  period  includes  all  those  years  in 
which  you  had  three  judges. 

Judge  Hexdersox.  That  is  right. 

But  he  did  not  do  any  criminal  work  for  two  and  half  of  those 
years.  I  did  that  all,  by  necessity.  I  am  not  too  familiar  with  Judge 
Burke's  situation  in  Rochester  as  to  his  total  activities.  He  has  been 
alone  there  at  all  times.  But  the  reason  we  at  Buffalo  were  keeping 
on  top  of  our  civil  load  then  was  that  I  was  doing  all  the  criminal 
work  and  Judge  Curtin  Avas  doing  all  the  civil  work. 

Really,  on  a  case-per-case  basis,  I  wouldn't  be  here  more  than  5 
minutes  taking  your  time.  I  am  here  because  of  the  nature  of  what 
we  have  been  encountering  and  what  I  think  we  are  going  to  en- 
counter, without  any  reason  to  feel  otherwise,  in  these  complex  cases 
of  this  so-called  racket  type.  And  I  have  mentioned  these  school- 
board  matters,  and  this  rather  involved  steel  case  I  have. 

The  litigation  seems  to  be  becoming  ever  more  complex  on  the 
civil  side.  For  example,  I  used  to  have  wonderful  statistics  on  the 
Jones  Act  cases,  cases  where  sailors  had  been  injured.  Then  the  sea- 
way passed  us  by.  We  don't  have  that  action  on  Jones  Act  cases  in 
our  court  any  more. 

I  had  a  wonderful  statistic  in  FELA  cases,  railroad  workers.  Xow 
the  railroad  workere  don't  sue  like  they  used  to.  The  work  isn't 
there.  The  Xew  York  Central  is  bankrupt.  There  isn't  the  incentive 
to  sue.  That  is  waj-  down. 

But  you  think,  isn't  that  great,  you  have  got  some  relief.  But 
there  is  never  any  relief,  it  seems.  Where  there  is  a  vacuum  it  is 
filled.  And  unfortunately  with  us  it  has  been  filled  by  things  of 
great  complexity.  If  I  thought,  for  example,  that  the  strike  force 
was  going  to  disappear,  pull  its  tent  up  and  go  away  like  an  Arab,  I 
wouldn't  come  here;  I  wouldn't  try  to  represent  to  you  what  I  am 
representing.  The  cases  were  all  to  the  contrary.  The  Strike  Forces 
are  very  successful. 

Last  jNIonday  the  grand  jury  indicted  27  of  these  so-called  super- 
racketeer  fellows,  among  them  Buffalino.  I  had  the  Stefano  Megad- 
dino  case.  He  is  the  so-called  lord  of  organized  crime  in  Niagara 
Falls.  I  have  tried  at  least  five  or  six  very  lengthy  cases  under  that 
1955  statute,  the  organized  crime  gambling  type  of  thing.  That  is 
what  is  killing  us  up  there,  the  lengthy,  hard  fought  trials.  There  is 
lots  of  money  behind  these  people.  They  hire  the  best  lawyers.  There 
is  extensive  pretrial  activity  in  every  one  of  the  cases,  and  then  there 
is  a  lengthy  trial  in  every  one  of  them.  All  I  can  say  is — and  I  sup- 
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pose  YOU  CAirt  put  this  on  paper — I  have  never  m  my  life  been  so 
locked  in  on  that  bench  as  I  have  for  the  last  couple  of  years.  But 
before  Judge  Curtin  came  alward  I  was  equally  locked  in  because  I 
was  trying  all  the  criminal  side.  This  type  of  thing  has  been  build- 
ing at  the  Federal  level.  These  bread  and  butter  statistics  that  we 
used  to  kind  of  count  on  are  being  shunted  aside  for  more  impor- 
tant things,  as  you  knoAv.  The  Dyer  Act  cases  aren't  prosecuted  any 
more,  except  for  repeaters.  We  used  to  have  dozens  of  those  cases, 
yoimg  fellows  who  would  leave  home  and  steal  a  car,  then  come  in 
and  plead  guilty.  There  was  nothing  to  them,  compared  to  the  kinds 
of  complex  cases  we  now  have. 

We  used  to  prosecute  all  kinds  of  immigration  cases,  Those  have 
been  virtually  abandoned,  unless  it  is  somebody  that  has  obviously 
come  over  to  the  country  here  to  rob  or  thieve  or  steal,  and  so  forth. 

The  drunks  and  the  crooks  are  just  shoved  back  over  the  bridges 
again.  They  don't  prosecute  them. 

Mr.  Westphal.  I  was  looking  through  your  prepared  statement  to 
see  if  you  gave  a  breakdown  between  the  filings  in  Buffalo  and  the 
filings  at  Kochester.  I  didn't  find  it.  Do  you  happen  to  know  wdiat 
the  number  of  filings  at  Rochester  were  on  a  fiscal  year  basis? 

Judge  Henderson'.  On  the  civil  side  the  Rochester  filings  are  neg- 
ligible compared  to  ours.  I  don't  know  if  I  have  the  figures. 

I  think  I  can  safely  say — I  can't  talk  about  the  complexity  of  the 
cases — that  the  criminal  caseload  per  judge,  the  ones  at  Rochester 
and  at  Buffalo,  are  much  in  line  with  each  other;  that  is,  the  crimi- 
nal cases  of  Burke,  Henderson,  and  Curtin,  I  would  think,  would  be 
about  the  same.  But  the  civil  filings  are  not  to  be  compared  in  any 
way. 

Slv.  Westpiial.  The  reason  I  am  asking — and  we  can  probably  get 
those  filings  from  the  Administrative  Offices,  what  the  filings  are  at 
Rochester  as  compared  to  the  filings  at  Buffalo — is  that  we  have 
been  looking  at  the  number  of  trials  held  at  Rochester  and  compar- 
ing it  to  Buffalo.  In  1972  there  were  16  trials  held  at  Rochester.  On 
the  other  hand,  Judge  Curtin  and  yourself  held  86  trials  at  Buffalo, 
which  is  43  trials  per  judge,  compared  to  the  16  trials  by  the  one 
judge  in  Rochester. 

Now,  the  statement  has  been  made  that  Judge  Burke  who  is  resi- 
dent in  Rochester  does  not  help  out  with  the  calendars  at  Buffalo. 
My  question  is  whether  the  work  at  Rochester  is  such  that  that  fully 
occupies  a  resident  judge  full-time  and  completely  prevents  him 
from  giving  assistance  on  the  calendars  at  Buffalo? 

Judge  Henderson.  Well,  there  was  a  time  when  I  was  alone  and 
I  had  a  series  of  income  tax  cases.  There  was  quite  a  drive  on  them. 
I  was  trying  those,  and,  as  you  know,  they  go  on  forever.  I  used  to 
ask  Judge  Burke  to  come  up  and  see  if  he  could  help  us  out.  The 
criminal  law  was  not  like  it  is  now,  although  we  had  a  normal  as- 
sortment of  criminal  cases  for  a  big  city  like  Buffalo — robberies  and 
things  like  that.  I  got  up  a  calendar  of,  say  8  or  10  cases,  and  said, 
come  down  for  a  week  or  10  days,  and  he  did. 

Judge  Burke  has  a  different  philosophy  on  criminal  case  and  sen- 
tencing than  I  do.  He  is  much  more  liberal  than  I  am. 
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He  also  takes  nolo  contendere  pleadings.  I  have  never  taken  one 
except  in  a  corporation  case  once  or  twice.  I  guess  I  was  raised  in 
the  old  school,  the  U.S.  Attorney's  school,  that  nolo  contendere  on  a 
fraud  case  is  not  a  proper  disposition.  Anyway,  that  is  the  way  it 
was. 

So  he  settles  many  things  out  with  pleas. 

I  am  not  stating  with  pride  that  I  am  a  little  tougher  than  some 
of  the  others,  but  it  is  a  fact  of  life.  I  just  believe  in  doing  things  in 
certain  ways. 

Then  that  would  be  the  end,  you  see.  Judge  Burke  did  not  want  to 
come  down  here  and  run  his  own  calendar.  He  asked  us  to  make  up 
a  calendar,  and  I  did.  Many  times,  however,  that  calender  would  be 
quickly  disposed  of  by  pleas. 

I  saw  a  judge  in  here  today,  whose  name  I  won't  mention,  who 
came  in  to  help  me  out  about  12  years  ago  with  some  serious  fraud 
cases.  Some  were  against  lawyers,  and  they  were  going  to  be  very 
difficult.  He  came  in  to  Buffalo,  and  in  3  days  took  a  nolo  contendere 
plea  on  everything  and  went  home. 

Do  you  see  what  I  am  driving  at? 

Mr.  Westphal.  What  I  am  trying  to  get  at  is  this.  As  Chief  Judge 
of  the  Western  District  of  New  York,  in  your  opuiion,  is  there  a 
sufficient  caseload  at  Rochester  to  fully  occupy  the  time  of  a  full- 
time  resident  judge  at  Rochester? 

Judge  Hexderson.  Yes,  I  think  there  is.  I  don't  think,  as  a  mat- 
ter of  fact,  that  the  backlog  is  as  current  at  Rochester  as  it  is  at 
Buffalo,  despite  my  statements  about  the  complexity  of  the  work.  I 
think  there  is  a  sufficient  caseload,  and  there  historically  has  been. 

]Mr.  Westphal.  Tlie  reason  I  am  asking  is  that,  again  taking  the 
figures  available,  the  Administrative  Office  exhibits  show  that  these 
16  trials  held  at  Rochester  in  1972  occupied  some  63  trial  days.  Add- 
ing to  that  the  27  other  court  days  for  nontrail  work,  that  gives  us  a 
total  of  90  bench  days  at  Rochester  out  of  a  possible  220,  which 
means  that  there  are  130  days  available  at  Rochester  for  chambers 
work,  research,  drafting  orders  and  opinions,  and  things  of  that 
kind. 

Then,  as  you  look  at  the  statistics  for  the  complete  district,  as  T 
indicated  previously,  this  does  not  appear  to  be  a  heavy  caseload  for 
three  judges,  if  the  caseload  is  spread  evenly  among  all  three  judges. 

Judge  Hexderson.  Of  couse,  Rochester  is  90  miles  away.  You 
may  say  that  isn't  very  far.  It  is. 

Furthermore.  Judge  Burke  is  78  years  of  age.  Before  I  was  ap- 
pointed to  the  bench  there  was  a  Judge  Knight  there  who  was  the 
oldest  trial  judge,  I  guess,  in  the  country.  He  became  very  ill  and 
lingered  for  about  li/^  years.  He  was  succeeded  by  another  man  who 
was  a  member  of  the  State  legislature  named  Judge  Morgan.  He 
was  there  for  about  6  months,  when  he  came  down  with  terminal 
cancer,  and  he  lingered  for  only  6  montlis  more. 

In  that  period  of  time,  for  a  period  of  about  2  years,  Judge  Burke 
did  it  all  alone  in  the  District.  He  certainly  did  his  health  no  good 
doing  it,  although  he  is  roubst  now.  But  he  did  it  all  by  himself. 

He  is  78.  You  may  say,  well,  that  is  not  our  concern,  that  is  yours. 
The  Congress  in  its  wisdom  eventually  felt  that  anybody  70  should 
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automatically  be  a  senior  judge,  if  he  wanted  to  be  anything.  That 
doesn't  cover  Judge  Burke's  situation  because  of  the  grandfather 
clause. 

I  think  what  you  are  saying  in  substance,  i\Ir.  Westphal,  is,  why 
don't  you  order  him  down  to  Buffalo  to  spend  a  month,  or  persuade 
him,  or  ask  him,  and  so  forth.  Given  the  circumstances  that  I  have 
just  described,  I  just  don't  think  I  can  do  it. 

You  might  well  say,  well,  why  are  you  asking  us  for  help  if  you 
just  can't  do  it  ? 

This  is  a  situation  of  a  man  who  has  worked  honorably — I  think 
Judge  Burke  is  the  oldest  district  trial  judge  in  service.  I  think  he 
was  appointedin  1932  by  Roosevelt,  and  he  has  served,  in  my  opin- 
ion, long  and  faithfull}^  and  hard.  I  can't  say  much  more  than  that. 

I  am  just  locked  in  here,  gentlemen.  T  am  locked  in  at  Buffalo. 

Mr.  Westphal.  I  appreciate  that.  Judge,  and  I  realize  that  it  is  a 
problem.  The  rules  adopted  by  the  Judicial  Conference  recognize 
that  if  a  judge,  who  is  able  to  take  senior  status,  does  so,  and  if  he 
still  feels  physically  able  and  willing  to  do  substantial  work — not 
fulltime,  but  substantial,  work — the  Administrative  Office  is  under 
instructions  to  provide  him  with  a  courtroom  and  chambers,  and  a 
secretary  and  law  clerks,  so  that  he  can  continue  to  be  as  active  as 
he  desires.  And  yet  there  is  no  authority  to  compel  a  man  to  make 
that  decision.  We  recognize  that. 

Judge  Henderson.  I  had  never  talked  to  Judge  Burke  about  that. 
Over  the  years  I  have  had  a  definite  inkling  that  he  didn't  have  any 
intention  of  becoming  a  senior  judge.  I  think  it  is  a  morale  factor  in 
some  way  or  other.  I  think  he  thinks  if  he  changes  his  status  he  is 
letting  go  of  his  grip.  I  don't  know.  But,  I  think  I  had  been  fore- 
warned by  you,  or  perhaps  by  Will  Foley,  that  the  question  of 
whether  he  becomes  a  senior  judge  might  arise.  I  most  reluctantly 
called  him  recently  and  said,  "I  have  been  told,  so  to  speak,  that  this 
question  might  arise,  and  I  wonder  if  you  would  state  to  me  how  you 
stand  on  that.  Judge." 

And  he  said,  "You  can  state  that  I  have  no  present  intention  of 
becoming  a  senior  judge,"  period. 

That  was  the  end  of  the  talk.  I  felt  if  I  came  down  here  without 
some  answer  you  would  say,  Henderson,  what  kind  of  a  boob  are 
you;  you  can't  even  answer  a  question  if  you  are  asked  it.  I  didn't 
ask  him,  Senator;  I  simply  said,  would  you  give  me  a  statement  of 
intent.  He  did  so,  and  there  it  is. 

Senator  Burdick.  Judge,  I  was  going  to  ask  you  a  hypothetical 
question,  but  I  am  not  going  to  embarrass  you. 

Judge  Henderson.  I  will  answer  any  question  I  can  answer. 

Senator  Burdick.  One  more  general  question,  Judge. 

Do  you  have  many  three  judge  trials? 

Judge  Henderson.  Yes,  we  do,  except  I  hope  that  goes  by  the 
board  one  of  these  days. 

Senator  Burdick.  It  is  going  to  go  by  the  board. 

Judge  Henderson.  It  will  be  the  best  thing  that  ever  happened. 

I  have  tried  to  circumvent  those  cases,  the  three  judge  ones.  I  have 
just,  in  a  prisoner's  case,  decided  that  a  three  judge  court  was  an  im- 
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necessary  tiling.  I  have  just  received  the  opinion  of  the  court  of  ap- 
peals, and  I  was  reversed. 

Senator  Burdick.  It  would  save  you  some  judge  time. 

Judge  Hexdersox.  A  good  deal,  and  it  would  save  the  court  of 
appeals  a  good  deal  of  judge  time  as  well. 

Yes,  I  have  got  a  lot  of  it,  Senator.  I  can't  give  you  the  statistics, 
but  it  pops  up  at  the  most  annoying  times,  and  you  have  to  fit  your 
time  in  with  that  of  the  appellate  judge.  I  have  tried  every  way  I 
can  to  weasel  around  it  in  my  decisions.  I  am  not  going  to  try  it  any 
more,  because  it  is  fruitless.  They  hate  it  down  there,  too,  but  they 
seem  to  feel  that,  under  present  law — and  I  frankly  tell  you  that 
this  is  the  attitude  of  most  judges — if  there  is  a  doubt,  put  it  into  a 
three-judge  court.  I  tried  to  beat  that  the  other  day  and  couldn't  get 
away  with  it. 

Senator  Burdigk.  Thank  j^ou  very  much. 

Judge  Henderson.  Thank  you,  Senator,  it  took  an  awfully  long 
time. 

Senator  Burdick.  No,  we  are  here  for  just  this  purpose. 

Judge  Henderson.  I  appreciate  your  time  indeed. 

Senator  Bi  rdick.  We  will  now  receive  in  the  record  Administra- 
tive Office  exhibits  1  and  2,  and  Committee  exhibits  1,  2,  and  3  for 
the  Western  District  of  New  York,  as  well  as  a  copy  of  S.1655. 

[The  materials  follows.] 


963 


(N 

CN 

in 
m 

n 

in 

in 
m 

CN 

o 

9 

z 

a: 

UJ 

< 

rsj 

r-i          in 

< 

< 

(N 

rsi 

n 

CN 

CN               CN 

1— t 

s'  Jr. 


coil- 


■^li-TM -t  ojco  M    o 


HiOTi     I 


::]  J  J  J  j^j  J  ^j 


|5 

It.. '  r* 

IS 


6 


o 

I  > 


=    ~  o 


iL! 


in 


11 


V-  ^ 


o 
o 


•* 

r- 

CO  ; 

vo 

" 

(N 

~ 

in 

r-fS 

CM 

in 

VD  - 

00 

o 


in 

o 
00 
CN  in 

(N 


O) 


en 

CN    VD 


CN    CO 
O 


/ 

m^ 

/^ 

^ 

s;s^; 

h- 

S:        g 

U^    1 

=         ,,      ^ 

o  02     1 

C  U 

S  -,  a:  "  ■-<' 

~.  f^ 

<  -•  C  O  (0 

-  c 

o:  -  ^  -  3i 

w   _ 

USING 
MOVING 

avlraces 

;tual  data 
ase   Act 

r 

^ 

S                 ft) 

<    w 

^          i/l          UJ          ,. 

i/i 

^        <        ^      . 

"        .^        ■=      >, 

5 

5       5 

2        ^        S          1 

z       z 

^       o      >    r-, 

o          \ 

O   ©    ©   0 

o 

^            1 

"^ 

■^^ 

"^ 

-_ 

= 

= 

- 

J 

~ 

n 

n 

J 

ro 

O 

r^ 

o 

o 

m 

in 

'^f 

CN 

to 

m 

CN 

n 

m 

CN 

^ 

© 

©©i 

- 

rN 

- 

CD 

< 

-1 

Q 
2 

<                t 

r** 

l.il 

O 

S|5"= 

O 

—  )-   w 

^  "^  E 

Zi 

'-'  z  i^ 

V 

_  •- 

■  —  J 

o 
a 
g 


o 

& 
Id 
2 


Q 


"I  s    1 

c^-5    oi- 


c  • 

^  Eh 

O 

b  c 

-  o 

c  to 


•-<    C 

to  ~ 


«  s  ^  " 

S  "  *  ? 
S  o  o  = 


D 


3 

a  (1) 

<D  > 

0  rfl 

X  ^ 

ui  Cp 

u  c 


O  O  UJ 
M-l    O    t/l 

>i  in  c 

H  ^  TJ  54   O 

-I  -u   cu  in  -H 


dJ 
in  <Z 


c  >.  U 

3 

O 

u 


0)  ■ 


■a 

3 
•m 

O 
C 
O 

\  UJ 

o 


•H  JJ  ro  E  a 


ra    u 
o 
Ij 
0    (U 

J-l 

lli 

Ti  en 

ra  r~ 
'J  c^ 

QJ    i-J 

> 

ra  i4j 
o 
— ( 

ra  i4j 
c  ^ 


CI  cp  10  X  -a 
H  c  c  o  ra 
c  -H  o 
H  u  ' 

3 


in 


>j  o 

ra  u 
o 
in  0)  n  S 
C"  a  a 


4J  -H  tl    Ij  . 

m  -H  <D  jj  in 

■•^  "^  C  JJ 

JJ  iw  o  -P  c 

ra  mora 

-U      a)  -H    -rJ  'O 

05   O  Vj  Vj  c 

•-J  a, -J  c 

rJ   >  to  u-: 

ra    Ij  CN  -H  0) 

c  (1)  r-  Q  'o 

•H  tn  j\ 


o 

ID 

F    . 

rJ            rJ 

rj 

43 

-rJ      QJ 

•  ra  r- 

JJ 

n   > 

r-j  in  c:  ^ 

rt 

JJ 

u  -^ 

ra  rj>-H  CO 

c 

(fi 

JJ 

0  c  g 

U 

(N    U 

(fl  -H  -H    U-l 

•? 

-rJ 

r—  OJ 

•ri   rH     Ij      0 

o 

UJ 

(j^  (-J 

UJ  -H    0 

^ 

rJ     QJ 

UJ            Qj 

(II 

(II 

to 

C           0     iJ 

a 

j: 

Ij 

M  ^  x:  3 

4-1 

(0  UJ 

•rJ  JJ    Ui 

in 

di  0 

>          -H 

c 

u 

>1 

.   -rJ    UJ     UJ 

H 

o 

X 

K    0    0 

ra 

6j 

■-J    3 

ru             1^ 

r-t   .-J 

^  S  ^  cu 

0) 

3  UJ 

e  <u  CM  [JJ 

>j 

• 

UJ   c 

(U    C  CN 

Tl 

■rJ 

0               U3 

4J 

ra 

0 

(D  (!)  -0  s; 

u 

0 

^    0  Q^    C  m 

-rJ 

I-* 

JJ  tr> 

JJ  ra  ^ 

>J 

01 

(J  -a 

4J 

1\ 

0)  ra 

c;  UJ  01 

m 

K, 

>  --J 

ra  0  0)   10 

■rJ 

(1 

0 

(n 

Q 

Pi    (0 

vj>J  ra   0 

0)  O    0    JJ 

m 

ra 

z 

c 

-A 

0 

^^       ra 

•? 

'H 

01 

CJ     ij  -H    -H 

c 

in  (1) 

>    (!)    >   -0 

o 

01 

■H    3 

O  ^•'J    c 

a 

>j  -a 

2j   0    0  -H 

964 


^ 
•^ 


§ 


\ 


\ 


\ 


\ 


\ 


\ 


^ 


\- 


V)     9 

<  <  ** 

w  w    O 

n  ^   4X 

o  z  » 

z  o 

w  o 

3  m 


.  s 


in 


c: 


^4 


O 
O 

!a 
o 

I 

10 

a 

to 

c 
S 


O    M    , 

F.  S5 


"  z  s 

a.    o   ■ 


&  o 
o  a 


■  S 


'Si 


H h 


965 


1 

ffl 

•"T 

CM 

„ 

in 

■-I 

r^ 

r^ 

m 

o 

in 

sw:^ 

""*" 

o 

Ol 

CO 

ID 

CD 

cn 

o 

CD 

■* 

CO 

o 

o 

00 

00 

o 

1 

CM 

CO 

H 

f— t 

'~* 

^ 

ID 

^ 

CM 

00 

CM 

r~i 

CO 

^.^ 

cn 

cn 

I-H 

CM 

•d 

O 

•^ 

CM 

CM 

CM 

CO 

<n 

CO 

i^ 

CO 

CM 

• 

r^ 

C^J 

CM 

CM 

CM 

1 

CO 

CO 

tV 

OT 

I-H 

H 

^H 

O 

> 

< 

CO 

CO 

<n 

t^ 

CT) 

ID 

M- 

CO 

CTl 

o 

CD 

^ 

CO 

CD 

m 

in 

CTl 

CO 

— • 

en 

TT 

o 

CO 

CO 

•-H 

CO 

CO 

r^ 

CM 

I-H 

/-H 

CO 

00 

CO 

> 

t^ 

LD 

ID 

00 

1 

CM 

CM 

t-H 

CO 

CM 

CO 

o 

in 

<r> 

o 

CI 

M" 

.— ( 

O 

in 

CM 

CM 

r-< 

(0 

<Ti 

•^ 

CM 

o 

I-H 

CO 

r^ 

in 

M" 

CO 

o 

00 

CO 

C^ 

o 

»— ) 

CM 

CM 

H 

1— I 

1 

1 — * 

CM 

in 

i-H 

CD 

^ 

in 

r- 

^ ^ 

CM 

O 

CO 

^H 

e 

O 
> 

CT) 

Ol 

CO 

O 

t-H 

CD 

LD 

r-* 

CD 
CM 

CM     CM 

• 

CM 

1 

00 

> 

< 

T 

•-H 

Ln 

CO 

00 

t^ 

in 

CO 

t»- 

rH 

cn 

O 

CM 

59 

CO 

00 

CO 

00 

tv 

o 

•^ 

■^ 

CT> 

CD 

r-H 

O 

in 

CT> 

m 

CO 

CM 

cn 

f—t 

CM 

CM 

tv 

CO 

o 

t-. 

to 

in 

I^ 

1 

CM 

CM 

I-H 

CM 

CM 

I-H 

CM 

oi 

"" 

to 

LD 

in 

CO 

cn 

CM 

m 

CO 
CM 

CO 

CO 

CM 

' 

10 

0 

00 

t^ 

ID 

00 

1 

CM 

CM 

E- 

s 

CM 

o 

O 

CM 

o 

c^ 

■V 

~ 

CO 
CM 

1— t 

CO 

M- 

^ 

o 

1 

o 

CM 

o 

CO 

cn 

CO 

CO 

m 

I-H 

CM 

CM 

• 

CM 

CM 

CM 

+ 

CD 

> 

< 

tv 

■«:• 

ID 

cn 

I-H 

t^ 

LO 

CM 

CM 

[-^ 

in 

CO 

o 

'J' 

<n 

'r 

CO 

rt 

TI^ 

Ol 

LO 

'^ 

o 

o 

CO 

r^ 

CM 

3- 

•^ 

CM 

r-i 

39 

f-H 

I-H 

CO 

cn 

> 

LO 

in 

■V 

(^ 

I-H 

»-H 

•-H 

I-H 

CM 

CM 

*-H 

I-H 

00 

o 

1 

CM 

^__, 

ID 

in 

in 

ID 

o 

in 

CO 

CM 

m 

CO 

«) 

O 

CO 

CM 

1 — 1 

I-H 

-a- 

CO 

t^ 

CO 

CO 

0 

I-^ 

r^ 

ID 

00 

i— t 

CM 

t—i 

H 

1 

s 

cn 

CVJ 

CT) 

CM 

CO 

T 

CO 

,,^ 

CO 

^ 

o 

!J1 

o 

■^ 

in 

t-~ 

CM 

t-~ 

CO 

in 

CM 

^ 

CM 

•—1 

CM 

r~* 

CM 

1 

ID 

o 

E-1 

> 

< 

m 

~ 

59 
in 

> 

1^ 

CO 

ID 

■«3" 

r^ 

»-H 

in 

t^ 

CD 

CD 

■=)• 

1 — 1 

in 

IV 

o 

'T 

CM 

LO 

00 

'J- 

cn 

CO 

CD 

m 

m 

O 

CO 

•"a" 

CM 

r^ 

CJ 

I-H 

CM 

00 

ro 

u 

LO 

T 

■^ 

LO 

1 

»-H 

I-H 

I-H 

CM 

cn 

*— ' 

f-^ 

CD 

"^ 

■<5" 

o 

CO 

CD 

CM 

o 

cn 

CD 

CTl 

CO 

to 

0 

O 

o 

cr> 

o 

+ 

o 

in 

■^ 

CO 

CM 

t-^ 

ID 

LO 

t-^ 

CM 

■-' 

a 

H 

■K 

in 

' 

ID 

CM 

m 

cn 

CO 

t^ 

m 

00 

[^ 

CO 

CO 

E 

i-H 

O 

ID 

•^ 

CO 

ID 

LO 

O 

CD 

r~\ 

\ 

iB 

• 

i^ 

•— 1 

CM 

(-H 

>— 1 

+ 

■S 

o 

a. 

i^ 

'T 

<T> 

u. 

^ 

H 

4-1 

8 

a 

f^ 

o 

> 

< 

jy 

s  ^ 

CO 

CD 

CT) 

[^ 

I-H 

CO 

•"a- 

CM 

CO 

CM 

CO 

CM 

00 

<u  -S* 

cn 

■V 

tV 

CO 

rr 

in 

^ 

CO 

Ol 

CM 

in 

CO 

CO 

o 

LO 

o 

CO 

CM 

CM 

. 

>   ^ 

I-H 

en 

CO 

^ 

rr> 

> 

in 

CO 

■^ 

LO 

1 

i-H 

«-H 

I-H 

CM 

o 
cn 

?- 

I-H 

r^ 
^ 

_ 

~~""~ 

1~> 

0 

u 

,^  "5 

*-4 

>-l 

JO 
O 

T 

"^ 

1/1 

■S    £ 

«-• 

5 

2 

o 

(fl 

c 
o 

5 

10 

c 

1 

1 

\ 

a. 

10 
flj 

— < 
10 

fH 

c 
o 

H 

n 

i.  g 
t-i   k. 

O       0 

C 

E-H 

cn 

''       10 

O 

V 

e 

e 

o 
o 

o 

s 

•a 

o 

o 
2 

Caseload: 
Pendina 

in 

D 

c 

c 

c 

0) 

O 
c 

c 

1 

o 

w 

D 
C 

K 

a. 

Terminations 
No  action 

CL, 

o 

«*H 

m 

Eh* 

a, 

O 

< 

t 

D 
»— 
1 

C 

o 

2 

"ic 

H 

t 

3 

4- 

0) 
CO 

39 

1 
H 

C 

.2 
-3 

(D 

2 

< 

73 

5 

■d 
o 

< 

5 
a. 

ki 

0) 

g 
in 

£ 

O 
in 
10 

0) 

XI 
10 

C 
u 

X 

•— • 
< 

966 


r 

•*""■ 

CO 

0 

CO 

10   ^ 

•SB 

0 

J2      -H 

CO     0 

rr>    0 

lO  H 

to  H 

m   p 

en 

>  S 
0   C 

CM 

::3  ro 

0 

3^ 

r^ 

0 

(0 

J3 

ID 

.— 1 

0 

r^ 

0-  u 

U) 

■f: 

0 

« 

lii 

D 

C 

^ 

Id 

^     IT) 

CM 

.— t 

0  0 

•0    iJ 

CO  3; 

> 
0 

0    0) 
CO  CO 

0 

0  ti 

■M 

Si   c 
co^ 

tv. 

CO    i< 

CSJ 

i-H 

I/l 

c 

0 

CD 

* 
CO 

4-> 

0 

u 

w    c 

^ 

w    P 

ro 

t-1 

ni   h 

CM 

-H 

> 

.'ii  ^ 

CO 

H 

O 

IS 

CO 

< 

t-< 

H 
CO 

So 

»-4 

o 

10  ii 

r— t 

CM 

w 

u 

(1) 

fi 

*~i 

0 

0) 

U) 

U) 

(0 

c 

U 

0 

^H 

0 

t—t 

c 

s 

t 

e 

e 

0) 

4-» 
C/1 

♦^ 
t 

0 

5>„- 

10 

5§ 

0 

u 

♦J  ^ 

1  -^ 

3 

J3     O 

n  ^ 

1 

■5  ^ 

0)    S 

fl 

2"  w 

c   ■*-< 

0 

0) 

g.  h' 

e  " 

0  s 

3  ^ 

V) 

B 

0 

in 

w 

to 

' 

*J 

c 

ro 

73 

to 

_    C 

_    2  " 

CD 

3^ 

2  b^S 

0 

Q 

^S  = 

ro 

CM 

CM 

0 

H 

,—, 

u 

ro 

x: 

1 — 1 

H 

0 

t) 

•0 

\ 

0 

^ 

D 
3 

u 

> 

, 

u 

c 

(0 

I.I 

n 

0) 
to 

1^ 

0 

U 

^ 

— 

c 

01 

0 

T3 

8 

^ 

r: 

•n 

<!> 

0) 

CU 

C 

3 

ro 

g 

0 

- 

D 

H 

0 

H 

< 

0 

u 

X 

j:: 

C5 

^ 



T-. 

U 

0 

to 

^^ 

^4-1 

0 

to 

ro 

i- 

0 

tri 

Q 

i 

ro 

t^ 

0 

^1 

H 

li 

ro 

i- 

•n 

1- 

<D 

0) 

n 

tn 

u 

\ 

0 

> 

c 
0 

^ 

r— t 

r. 

0 

fO 

0 

CM 

ro 

• 

CT 

CM 

^ 

to 

c 

u-4 

•D 

ro 

0 

* 

4-» 

& 

* 
n 

3 
IT 

H 

^ 

0 

•4-J 

,_, 

0 

a. 

X 

0 

^ 

0) 

__ 

ro 

0 

<4-< 

F 

H 

0 

(T 

. 

^ 

a 

^ 

tf 

,     0 

C! 

0   c 

•    T3 
,    <D 

•o5 

;  0 
<  o- 

>  -0 

w    0 
a)   Q. 

<u 

u     "     « 

0  P,  a) 

;g  !tl  ro 

CM 

CO 

r^ 

t-H 

cry 

0 

CM 

en 

ID 

CO 

CM 

tn 

r-H 

(M 

<T 

CD 

olts 

• 

"3" 

r-t 

C^J 

CM 

CO 
i-H 

C30 

rvi 

0 

CM  ir 

c^ 

u-. 

0 

m 

CM 

CM 

^  r^ 

CO 

e 

O") 

CM 

<— ( 

*— ( 

=^ 

r— ( 

0 

0 

^g 

< 

2  2 

^ 
2 

2 

X 

c: 

'  ' 

^ 

^   ^ 

ro 

1  ^ 

t£3 

.-4 

CM 

00 

X, 

2 

2 

< 
2 

2 

T3 

c: 

ro 

<u 

ca 

CM 

c^ 

en 

d 

< 

< 

ro 
t/i 

en 

OJ 

"^ 

CO 

^ 

2 

2 

D 
^ 

^, 

3 

•-^ 

c 

ro 

c 

, 1 

— t 

>— ■ 

,^^ 

„_, 

c 

m 

h 

fn 

■c 

4J 

X 

-3 

i~. 

0 

n 

V 

0 

U 

H 

0 

DIE- 

c 

c     rai 

oi 

01 

0 

0 

0 

u> 

u 
ro 

i-> 

t/) 

to 

ro 

0) 

a) 

fc   ra   > 

D 
t 

D 
& 

la^w 

2   E^G 

3 

3 

to 

II 

> 

tj 

ro 

Q 

XI 

u 

E- 

0) 

oi 

ca 

11 

73 
a.> 

y 

1 

> 

c; 

u ; 

01 

r,i 

0 

> 

II 

(1) 

H 

II 

o: 

0 

•0 

c^ 

ro 

u 

c 

CO 

0 
> 

w 

w 

0 

CO 

<a 

0 

& 

n> 

CO 

_^ 

ro 
0 

e 

T) 

2 

3 

u 

ro 

0) 

Liil 



m 

3 

c 
n. 

ro 

e 

m 

ro 

> 

C) 

\ 

o> 

>. 

c 

c 

jc: 

0 

V) 

--^ 

(1) 

Ui 

X 

01 

to 

w 

r; 

3 

3 

967 


Committee  Exhibit  3 
New  York,  Western 


ludicial  Service  Given  and  Received  (continued) 


Year 


Name 


Given 


Rec'd 


Days 


19G8 
1969 
1970 
1971 
1972 


Curtin. , . , 
Curtin. . . . 

None 

None 

None 


N.Y.(N) 
N.Y,(E) 


12 
13 
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93i)  CONGRESS 
1st  Session 


S.  1655 


IX  THE  SENATE  OF  THE  UNITED  STATES 

Apku.  18, 1973 

Mr.  Javits  introduced  the  folIoMina;  bill :  M-]iicl»  vas  read  twice  niul  roforrod 

to  the  Committee  on  the  Judiciarv 


i 


A  BILL 

To  add  jTii  addilioiial  jiulgesliip  in  tbc  Western  District"  of 

New  York. 

1  Be  it  enacted  b.'/  the  Senate  and  House  of  Beprcsenta- 

2  tives  of  the  United  States  of  America  in  Congress  assemhled, 

3  That  title  28,  section  133  of  the  United  States  Code,  is 

4  amended  to  add  an  additional  judgeship  for  the  Western 

5  District  of  New  York. 

II 


Senator  Burdigk.  This  hearing  will  now  be  adjourned. 
[Whereupon,  at  3 :20  p.m.,  the  hearing  was  adjourned.! 


Appendix  A 

Glossary  of  Terms  Used  on  Judgeship  Survey  Worksheets 
A.  court  workload  section 

All  of  the  Items  relating  to  the  workload  of  the  court  are  shown  in  per 
judgeship  terms  and  were  obtained  by  simply  dividing  the  total  figure  for  the 
court  by  the  number  of  authorized  judgeship  positions. 

1.  Raw  Filinys. — The  totiil  number  of  civil  and  criminal  cases  filed  in  the 
court  during  the  fiscal  year. 

2.  Weighted  Fiiin(/s. — This  system  gives  heavier  count  to  cases  filed  which 
are  known  to  be  of  a  more  difficult  and  time  consuming  nature  and  lighter 
count  to  cases  which  require  little  judge  time.  A  detailed  discussion  of  the 
weighting  system  is  given  in  the  Annual  Report  of  the  Director,  1971,  pages 
167- 1S3. 

3.  Terminations  (All  Cases). — The  number  of  cases  closed  by  the  court.  This 
figure  includes  dismissals,  pleas  of  guilty,  settlements  before  trial,  and  all 
court  and  jury  trials. 

4.  Terminations  (Trials). — The  number  of  cases  closed  in  which  trials  were 
held. 

5.  Pending  Cases. — The  number  of  cases  which  have  not  been  closed  in  one 
manner  or  another. 

B.  TRIALS    and    TRIAL    DAYS 

For  reporting  piirposes  in  the  Administrative  Office  a  trial  is  "A  contested 
proceeding  before  either  a  coiirt  or  a  jury  in  ivhich  evidence  is  introduced."  A 
proceeding  becomes  a  trial  if  one  witnesses  is  sworn  and  gives  testimony  or 
one  document  is  introduced. 

The  types  of  trials  and  proceedings  that  are  considered  in  calculating  trial 
days  are  as  follows  : 

a.  Court  trials  and  jury  trials. 

b.  Preliminary  injunctions,  temporary  restraining  orders,  NARA  cases,  and 
forfeitures  and  penalties. 

c.  Three-judge  court  hearings. 

d.  Other  Civil :  Orders  to  show  cause,  evidentiary  hearings,  contested 
motions,  and  motions  for  new  trials. 

e.  Other  Criminal :  Motions  to  suppress,  mental  health,  and  interlocutory 
proceedings. 

f.  Bankruptcy :  Reviews,  medical  hearings,  mental  health,  and  interlocutory 
proceedings. 

In  calculating  trial  days,  any  trial  requiring  five  hours  or  more  is  counted 
as  one  trial  day.  Proceedings  requiring  less  than  five  hours  are  counted  as  a 
fractional  part  of  a  day.  For  example,  one  hour  of  trial  is  counted  as  0.2  days. 

In  addition  to  trial  time  the  Administrative  Office  collects  time  spent  in  open 
court  on  proceedings  which  do  not  fall  into  the  "trial"  category.  These  pro- 
ceedings include:  arraignments,  uncontested  motions  and  sentencing  in  crimi- 
nal cases,  uncontested  motions  in  civil  cases,  and  naturalization.  The  reporting 
of  time  spent  by  individual  judges  on  these  additional  proceedings,  because  it 
is  less  precise  than  data  collected  about  trial  type  proceedings,  was  not 
included  on  the  judgeship.  "Survey  Worksheets."  A  tabulation  of  these  addi- 
tional courtroom  hours  for  several  of  those  districts  included  in  the  judgeship 
bill  is  attached  as  another  Appendix. 

C.  MAGISTRATE   WORKLOAD 

1.  Peftn  offenses  and  other  tnivor  offenses  embrace  those  criminal  cases 
under  18  U.S.C.  3401,  in  which  the  defendants  waive  their  right  to  trial  before 
a  district  judge  and  have  their  cases  disposed  of  by  a  United  States  magis- 

(969) 


970 

trate.  The  maximum  penalty  for  a  "minor  offense"  is  up  to  one  year  imprison- 
ment and/or  a  fine  of  $1,000.  A  "petty  offense"  carries  penalty  limits  of  six 
months  imprisonment  and/or  a  fine  of  $500. 

2.  Warniiit.s-  include  applications  to  a  United  States  magistrate  for  searcli 
warrants  and  arrest  warrants. 

3.  Bail  includes  initial  appearance  proceedings  under  Rule  5,  F.R.  Crim.  P.. 
and  bail  reviews  under  18  U.S.C.  3146  (c). 

4.  Preliminanj  hearings  include  full  probable  cause  evidentiary  hearings  con- 
ducted in  accordance  with  Rule  5(c)  F.R.  Crim.  P.  and  18  U.S.C.  3060. 

5.  R'lnoral  hntriiigs  include  hearings  conducted  by  a  U.S.  magistrate  under 
Rule  40.  FRCrP,  to  determine  whether  a  defendant  should  be  returned  to 
another  district  for  trial  on  a  pending  complaint,  information,  or  indictment. 

6.  Prisoner  petitions  include  habeas  corpus,  civil  rights,  and  other  applica- 
tions by  prisoners  under  28  U.S.C.  2254,  2255  and  42  U.S.C.  1983. 

7.  Motions  include  both  criminal  and  civil  motions  referred  to  a  U.S.  magis- 
trate by  a  district  .iudge. 

8.  Pretrial  hearings  include  criminal  omnibus  hearings  and  pretrial  confer- 
ences in  both  civil  and  criminal  cases. 

9.  Other  includes  all  other  sub-stantial  judicial  duties  performed  by  a  U.S. 
magistrate  under  28  U.S.C.  636,  including  special  master  reports,  NARA  pro- 
ceedings, reviews  of  appeals  from  decisions  of  the  Social  Security  Administra- 
tion, post-indictment  arraignments  under  Rule  10,  FRCrP,  letters  rogatory, 
voir  dire  proceedings,  judgment  debtor  examinations,  and  miscellaneous  other 
references  from  a  court. 

D.  METHODOLOGY  FOP.  STATISTICAL  CASELOAD  PROJECTIONS 

In  order  to  assist  the  Chairman  and  members  of  the  Subcommittee  on  Judi- 
cial Statistics  the  Administrative  Office  provided  certain  statistical  calculations 
relating  to  the  judgeship  survey.  One  of  the  more  important  of  these  was  a 
series  of  projections  in  which  we  attempt  to  predict  the  volume  of  judicial 
workload  district  by  district  in  the  year  1976. 

These  projections  did  not  entail  especially  complex  mathematical  theory  nor 
did  we  draw  upon  statistical  factors  outside  the  courts  own  direct  experience. 
As  you  know,  there  are  many  other  facts  such  as  population  growth,  the  enact- 
ment of  new  laws,  and  the  indicies  of  biLsiness  and  governmental  activity 
which  might  be  mathematically  taken  into  consideration  in  forecasting  the 
v.ork  of  federal  courts.  Our  calculation  did  not  undertake  this  degree  of 
sophistication.  Our  projections  of  future  case  filings  were  based  entirely  on  the 
record  of  past  filings  and  on  the  assumptions  that  the  general  trend  of  the 
data  from  year  to  year  is  linear  and  that  the  future  will  continue  along  lines 
that  do  not  radically  break  with  the  past. 

The  method  we  iised  in  projecting  the  caseload  of  individual  courts  is  a  sta- 
tistical technique  known  as  "least  squares  regression".  This  tool,  which  is  per- 
haps the  most  widely  used  method  of  projecting,  produces  a  line  which  is 
closer  to  all  tlie  data  points  than  any  other  straight  line.  By  extending  this 
line  we  are  able  to  translate  the  general  trend  of  the  past  into  an  idea  of 
future  ca.se  filings. 

Filings  for  the  nation  as  a  whole  have  shown  steady  and  strong  growth  over 
the  past  ten  year.s.  However,  this  has  not  been  true  for  all  districts.  In  many 
the  growth  rate  has  been  slow  or  erratic.  Others  have  experienced  sharp 
increases  in  recent  years  after  periods  of  very  slow  growth.  Therefore,  it  is 
more  difficult  to  projt.-ct  a  total  workload  figure  for  individual  districts  than 
for  the  entire  country. 

For  each  of  the  di.stricts  in  the  survey  we  plotted  the  last  ten  .vears 
(1962-1971)  of  total  filings.  From  portions  of  these  data  points  we  generated 
four  separate  projection  lines. 

The  first  projection  forecasts  a  district's  1976  caseload  on  the  basis  of  the 
last  six  years  of  filings.  We  felt  that  this  six  year  analysis  was  the  soundest 
and  most  realistic  projection  because  both  the  growth  rate  of  the  court's  activ- 
ity prior  to  the  sharp  increa.ses  of  recent  years  and  the  current  rate  of  growth 
receive  equal  consideration. 

The  second  projection  was  based  on  the  last  three  years  of  data.  For  most 
courts  this  projection  is  the  most  liberal  of  the  four.  It  is  influenced  only  by 
recent  years'  filings  and  could  yield  forecasts  of  little  value,  especially  if  we 
are  now  going  through  a  period  of  abnormally  sharp  and  unlasting  change. 
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The  last  two  projections  use  a  tool  known  as  "simple  moving  averages". 
With  this  method  we  average  the  values  of  each  three  point  grouping  of  filing 
data.  The  resulting  averages  are  used  as  a  set  of  new  points  from  which 
projection  trends  are  generated.  The  moving  average  system  is  generally  used 
with  data  subject  to  cyclical  fluctuations  and  results  in  a  set  of  points  which 
are  less  erratic  than  the  actual  data. 

One  of  the  projections  using  this  method  was  based  on  the  last  ten  years  of 
filing.  This  projection  is  generally  the  most  conservative  because  of  the  influ- 
ence exerttKi  by  distant  past  years.  In  some  cases  these  years  have  such  an 
influence  that  the  projected  total  for  1976  is  below  the  actual  filings  total  for 
1971. 

The  other  projection  using  moving  averages  was  based  on  the  last  six  years 
of  data.  This  projection,  like  the  first,  gives  equal  influence  to  historic  slower 
rates  of  increase  and  the  more  recent  rapid  patterns. 
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1972  TRIALS  AND  TRIAL  DAYS,  PLACES  OF  HOLDING  U.S.  DISTRICT  COURT 

[Locations  with  and  those  without  federally  owned  court  facilities  showing  number  of  trials  and  trial  days  at  each  court 
location,  as  reported  by  the  clerks  of  court  for  the  fiscal  year  1972.  All  listed  places  of  holding  court  are  in  separate 
divisions  except  where  otherwise  noted.) 


Number  of 

judgeships 

June  30, 

1972 

Court  locations  with  federally  owned 
court  rooms 

Court  locations  without  federally 
owned  court  rooms 

District 

Places  of  holding 
court— 28  U.S.C, 
ch.  5 

Number 

of  trials 

fiscal  year 

1972 

Total 
trial 
days 

Number 
Places  of  holding        of  trials 
court— 28  U.S.C,     fiscal  year 
ch.  5                               1972 

Total 
trial 
days 

Alabama  northern^ 

4 

2 

2 
2 

5 
2 

2 

11 

3 

16 
5 
4 

4 

Anniston 

Birmingham 

Decatur 

Florence     

Gadsden     

Huntsville 

Tuscaloosa 

Dothan 

Montgomery 

Opelika  

10 
223 
40 
12 
19 
15 
27 

19 
77 
16 

131 
6 

21 
3 

1 

6.0 
309.6 
43.0 
17.2 
24.0 
16.0 
22.5 

20.9 
84.7 
18.8 

250.4 
11.0 

71.5 

24.4 

.4 

Jasper 3 

2.0 

Alabama  middle 

Alabama  southern 

Mobile 

Alaskss 

Selma 

Anchorage 

Fairbanks 

Juneau 

Ketchikan.. 

Nome.  . 

Arizona'    .  

Globe  and  Tucson 

Phoenix 

Prescott 

Batesville 

Helena 

Jonesboro 

Little  Rock     

Pine  Bluff 

El  Dorado 

Fort  Smith 

Harrison. 

Texarkana 

Hot  Springs 

San  Francisco 

Fresno 

Sacramento 

Los  Angeles 

San  Diego 

Denver.. _ 

Grand  Junction... 

Pueblo 

Sterling 

138 
-J         183 

1 

17 
11 

108 
12 

13 

35 
3 

21 
8 

643  1 

36 
95 

887  1 

256 

297 
1 
8 

149.1 
299.2 

1.1 

28.7 

26.0 

197.6 

46.3 

13.0 
45.9 
1.5 
27.3 
13.0 

,  179. 1 

40.3 
293.2 

606.4 

533.0 

448.2 

2.0 

14.5 

Arkansas,  eastern  < 

Florences 

Arkansas,  western'... 

Fayetteville.. 

California,  northern... 

California,  eastern 

California,  central...  . 

Eurekas 6 

Oakland 1 

San  Jose 52 

Redding 

18.4 

2.0 

71.5 

California,  southern. 

Colorado' 

Montrose 

Durango                .  . 

Connecticut' 

Bridgeport.. 

Hartford. 

New  Haven 

Wilmington 

27 

100 

36 

42 

92.5 

169.0 

89.0 

86.0 

Delaware'    

New  London 

Waterbury 18 

""43.'0 

Footnotes  at  end  of  table. 
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1972  TRIALS  AND  TRIAL  DAYS,  PLACES  OF  HOLDING  U.S.  DISTRICT  COURT— Continued 

Locations  with  and  those  without  federally  owned  court  facilities  showing  number  of  trials  and  trial  days  at  each  court 
location,  as  reported  by  the  clerks  of  court  for  the  fiscal  year  1972.  All  listed  places  of  holding  court  are  in  separate 
divisions  except  where  otherwise  noted.] 


Court  locations  with  federally  owned 
court  rooms 


District 


Number  of  Number 

Judgeships  Places  of  holding  of  trials 

June  30,  court— 28  U.S.C,  fiscal  year 

1972  ch. 5  1972 


Court  locations  without  federally 
owned  court  rooms 


Number 

Total    Places  of  holding        of  trials  Total 

trial    court— 28  U.S.C,     fiscal  year  trial 

days    ch.  5                              1972  days 


District  of  Columbia  2. 
Florida,  northern  » 


15      Washington. 


Florida,  middle... 

Florida,  southern. 
Georgia,  northern. 

Georgia,  middle.. 


Georgia,  southern. 


Hawaii '. 
Idaho.... 


Illinois,  northern  2. 
Illinois,  eastern  2.. 


Illinois,  southern  <. 


Indiana,  northern  7. 


Indiana,  southern. 


Gainesville.. 
Marianna... 
Pensacola.. 
Tallahassee. 


Fort  Myers.. 
Jacksonville. 

Ocala 

Orlando 

Tampa 


7      Key  West 

Miami... 

West  Palm  Beach. 

6      Atlanta 

Gainesville 

Newnan 

Rome... 


Albany 

Ameticus 

Athens 

Columbus... 

Macon 

Thomasville. 
Valdosta 


2      Augusta 

Brunswick.. 

Dublin 

Savannah.. 
Swainsboro. 
Waycross... 


Honolulu. 


Boise 

Coeur  d'Alene. 

Moscow 

Pocatello 


13      Chicago.. 
Freeport. 


2      Benton 

Cairo 

Danville 

East  St.  Louis. 


2      Peoria 

Quincy 

Rock  Island. 
Springfield.. 


Fort  Wayne. 
Hammond.. 
Lafayette... 
South  Bend. 


Evansville... 
Indianapolis. 
New  Albany. 
Terre  Haute. 


Iowa,  northern '. 


\}4  Cedar  Rapids. 

Dubuque 

Fort  Dodge.. - 
Mason  City... 

Sioux  City 

Waterloo 


Footnotes  at  end  of  table. 
93-123—73 — 


882  1,918.8 


10 
22 
38 
29 

5 

117 

11 

57 

79 

5 

404 

31 


10.6 
18.9 
45.7 
31.0 

13.0 

160.4 

29.0 

171.3 
171.6 


Panama  City. 


Fernandina  Beach. 


Live  Oak 

St.  Petersburg. 


9. 0    Fort  Lauderdale. 

776.5 

45.0    Fort  Pierce 


11 


20.0 


335  437. 7 

39  29.9 

24  27. 7 

43  51.5 


18 

12 

7 

28 

46 

7 

10 

18 
8 
3 

42 
7 
6 

30 

29 


24.6 
16.6 
14.0 
39.4 
56.5 
17.7 
23.8 

15.2 
13.4 

3.8 
38.1 

9.4 
10.6 

104.0 

65.5 
20.0 


15.0 


368  1,276.5    Rockford. 
7        21.0 


17 

3 

32 

35 

17 


30.5 

9.0 

43.1 

55.4 


26.0    Alton. 


14.9 


14 
19 

19 

186 

3 

23 


33.5 

46.8 

24.7 

175.3 

3.0 

50.0 


26  36. 1 

170  333.6 

7  12.5 

15  28. 9 


Richmond. 


28 
1 
9 


37.2 

l.U 

62.4 


10        14. 5 
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1972  TRIALS  AND  TRIAL  DAYS,  PLACES  OF  HOLDING  U.S.  DISTRICT  COURT-Continued 

[Locations  with  and  those  without  federally  owned  court  facilities  showing  number  of  trials  and  trial  days  at  each  court 
location,  as  reported  by  the  clerks  of  court  for  the  fiscal  year  1972.  All  listed  places  of  holding  court  are  in  separate 
divisions  except  where  otherwise  noted.) 


Court  locations  with  federally  owned 
court  rooms 

Court  locations  without  federally 
owned  court  rooms 

District 

Number  of 

judgeships    Places  of  holding 
June  30,    court— 28  U.S.C, 
1972    ch.  5 

Number 

of  trials 

fiscal  year 

1972 

Total 
trial 
days 

Places  of  holding 
court— 28  U.S.C, 
ch.  5 

Number 

of  trials        Total 

fiscal  year          trial 

1972         days 

Iowa,  southern 

IH  Council  Bluff 

Creston .__  . 

1 

.5 

Ottumwa 

Davenport 

Des  Moines 

Keokuks 

9 
92 

9.3 
107.1 

Kansas  2      

4      FortScott... 

Kansas  City__ 

Leavenworth 

Topeka 

Wichita 

2M  Catlettsburg 

Covington 

Frankfort* 

Jackson 

Lexington 

London 

Pikeville 

85 
18 
46 
53 

23 
13 
2 
10 
49 
31 

152.8 
26.3 
93.0 

135.7 

21.4 
35.0 
2.3  . 
40.8 
71.0 
53.5 

Dodge  City 

Hutchinson 

Salina 

Kentucky,  eastern 

Richmond... 

Kentucky, =  western.. 

Louisiana,  eastern... 
Louisiana,  middlei". 
Louisiana,  western.. 


Maine 

Maryland' 

Massachusetts' 

Michigan,  eastern  i^., 

Michigan,  western". 


3H  Bowling  Green. 

Louisville 

Owensboro 

Paducah 


30  32.4 

47  65. 6 

15  21.6 

11  10.1 


9    New  Orleans. 


517       798.9 


1      Baton  Rouge. 


42        54. 2 


Alexandria... 

Lafayette 

Lake  Charles. 

Monroe 

Opelousas 

Shreveport... 


1      Bangor.. 
Portland. 


17 
39 
44 
15 
6 
39 

9 
37 


44.5 
60.5 
57.7 
23.5 
9.6 
104.0 

6.3 
61.4 


7      Baltimore 

Cumberland". 


238      660. 3 


Boston 

Springfield. 
Worcester.. 


Denton. 

Prince  Georges 
County. 


230     529.9    New  Bedford. 


10 


Bay  City.... 

Detroit 

Port  Huron. 
Flint 


4       13.4    Ann  Arbor. 
431  1,142.9 


16       21. 


Grand  Rapids. 

Kalamazoo 

Marquette 


Minnesota. 


Duluth 

Fergus  Falls. 

Mankato 

Minneapolis. 
St.  Paul 


47 
6 
7 


24 
3 


70.3    SaultSte.  Marie. 

7.6 

12.7    Lansing 

Traverse  City... 

Hart.. 

Mason' 

Montague' 


52.5    Winona. 
7.6 


Mississippi,  northern 


Footnotes  at  end  of  table. 


Aberdeen.. 
Clarksdale. 
Greenville.. 
Oxford 


170 
111 

42 
35 
19 
29 


411.5 
137.5 


59.6  Ackerman. 

49.9 

18.9  

29.6 
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1972  TRIALS  AND  TRIAL  DAYS,  PLACES  OF  HOLDING  U.S.  DISTRICT  COURT-  Continued 

[Locations  with  and  ttiose  without  federally  owned  court  facilities  showing  number  of  trials  and  trial  days  at  each  court 
location,  as  reported  by  the  clerks  of  court  for  the  fiscal  year  1972.  All  listed  places  of  holding  court  are  In  separate 
divisions  except  where  otherwise  noted.) 


Court  locations  with  federally  owned 
court  rooms 


District 


Number  of  Number 

judgeships  Places  of  holding  of  trials 

June  30,  court— 28  U.S.C,  fiscal  year 

1972  ch.  5  1972 


Court  locations  without  federally 
owned  court  rooms 


Number 

Total    Places  of  holding        of  trials  Total 

trial    court— 28  U.S.C,     fiscal  year  trial 

days    ch.  5                              1972  days 


Mississippi,  southern 


Missouri,  eastern  <. 


Missouri,  western*. 


Montana '. 


Nebraska'. 

Nevada  2 

Ne*v  Hampshire' 

New  Jersey' 

New  Mexico  ' _ 

New  York,  northern '_.. 


New  York,  southern  2... 

New  York,  eastern  2 

New  York,  western  2. . . 


10 


North  Carolina,  eastern '. 


North  Carolina,  middle'.. 


Footnotes  at  end  of  table. 


Biloxi 

Hdttiesburg. 

Jackson 

Meridian... 
Vicksburg.. 


4      Cape  Girardeau- 

Hannibal 

St.  Louis 


Jefferson  City. 

Joplin 

Kansas  City... 

St.  Joseph 

Springfield 


Billings 

Butte 

Glasgow 

Great  Falls. 

Havre 

Helena 

Missoula... 


Lincoln 

North  Platte. 
Omaha 


Las  Vagas. 
Reno 


1      Concord. 
Littleton. 


Camden. 
Newark. 
Trsnton. 


Alburquerque. 
Las  Cruces... 

Roswell 

Santa  Fe 


Albany  - 

Auburn 

Einghamton. 

Syracuse 

Utica.- 


27      New  York. 
9      Brooklyn.. 


Buffalo 

Canandaigua. 

Elmira 

Jamestown... 
Rochester... 


Elizabeth  City. 
Fayetteville... 

New  Bern 

Raleigh 

Washington... 
Wilmington... 
Wilson 


Durham 

Greensboro 

Rockingham 

Salisbury 

Wiikesboro 

Winston-Salem. 


55 

17 

56 

6 

8 

13 

2 

196 

7 

10 

196 

14 

17 

25 
6 
1 
9 
1 
3 

21 

55 

5 

63 


79.8 

13.0 

57.5 

9.9 

10.4 

10.7 

3.0 

353.8 

5.2 

6.3 

215.9 

31.9 

23.6 

38.1 

16.1 
1.0 

10.5 
2.0 
4.4 

36.2 

80.0 

9.0 

182.0 


Gulfport. 
Natchez. 


Kalispell 

Lewistown.. 
Livingstown. 
Miles  City... 


i5       81.0    Carson  City. 
29        51.7     Elko 


63 
2 

42 

227 

49 


127.0 
3.0 

155.0 

610.0 

86.0 


169  181.2    Las  Vegas. 

9       17.3    Silver  City. 

8       12.3        ... 
19       26.6  


31 
23 


64. 5    Malone. 
39.0  


8 
11 


10.5 
33.0 


653  2,044.4  

393  1,225.6    Mineola  Westbury. 
86      268.3 


16       63. 0 


2 

14 
13 
26 

8 
17 
10 

5 
58 

6 
13 

14 
35 


3.3 
27.4 
11.9 
44.7 
10.5 
18.1 
11.7 

3.1 
51.5 

3.1 
10.8 

4.9 
10.7 


Clinton. 


.6 
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1972  TRIALS  AND  TRIAL  DAYS,  PLACES  OF  HOLDING  U.S.  DISTRICT  COURT— Continued 

ILocatlons  with  and  those  without  federally  owned  court  facilities  showing  number  of  trials  and  trial  days  at  each  court 
location,  as  reported  by  the  clerks  of  court  for  the  fiscal  year  1972.  All  listed  places  of  holding  court  are  In  separate 
divisions  except  where  otherwise  noted.) 


Number  of 

judgeships 

June  30, 

1972 

Court  locations  with  federally 
courtrooms 

owned 

Court  locations  without  federally 
owned  court  rooms 

District 

Places  of  holding 
court— 28  U.S.C, 
ch.  5 

Number 

of  trials 

fiscal  year 

1972 

Total 
trial 
days 

Places  of  holding 
court-28  U.S.C, 
ch.5 

Number 

of  trials        Total 

fiscal  year          trial 

1972         days 

North  Carolina,  western  2. 
North  Dakota 

2 

2 

8 
5 

1?^ 

IJl 

3 

19 

4 

10 

2 

5 

2 

Asheville.- 

Bryson  City 

Charlotte 

Statesville 

Bismarck 

Fargo 

Grand  Forks 

MInot  .  .  

19 
12 
69 
10 

10 

18 

13 

6 

289 

113 

12 

66 
73 
17 

28.1 
7.5 

88.9 
9.0 

24.6 
24.3 
49.0 
10.2 

488.6 

168.2 

19.1 

158.0 

118.2 

44.0 

Shelby 

Ruther-fordton3._. 

.             .^          -^.. 

Ohio.  notherni4 

Ohio  southern  IS 

Cleveland 

Toledo 

Youngstown 

Cincinnati 

Columbus... 

Dayton 

Steubenville 

Akron 

Lima 

Oklahoma,  northern  2 

i  Miami 

Tulsa... 

Vinita.. 

'. 74" 

""89."2" 

Bartlesville 

Pawhuska 

Oklahoma  eastern  ^ 

i  Ada . 

1 

1.0 
""6i.'4' 

Hugo 

Poteau.. 

Ardmore 

Muskogee 

Okmulgee 

S.  McAlester 

Durant 

4 

2.5 

Oklahoma,  western 

J  Enid 

Guthrie 

Lawton 

Mangum 

Oklohoma  City 

Ponca  City . 

.            ._--. 

"i83.'5" 

Chickasha 

Pauls  Valley 

Shawnee. 

Woodward 

Oregon 

Pennsylvania,  eastern 

Pennsylvania,  middle... 

Eugene 

Medford 

Pendleton 

Portland 

Easton 

Philadelphia 

Harrisburg 

Lewisburg 

Scranton- 

Wilkes-Barre 

Williamsport 

Erie 

Pittsburgh 

Providence 

Aiken 

Charleston 

Columbia 

Florence. 

Anderson 

Greenwood 

Rock  Hill 

8          8.8 

1          1.1 

3          2.0 

180      158.5 

653'i,'508.'2' 

48      145.6  . 
21        39.7  . 
46        75.1  . 

15  26.5. 

1  .3  . 

39        76.  0  . 
388      892.0  . 

55      144.2. 

8         9.6 
54        84. 3 
66      102.8. 
18        18.2. 

2  3.0  . 
2         6.0  . 
5         7.5  . 

23        36.0  . 
2         4.0  . 

11        23.8 
20       40.7  . 
18       33.9  . 

16  25.7  . 

Salem 

Coqullle 

Klamath 

Falls _. 

Allentown 

Reading 

"'" 2              '.'2 

' '6 20:7 

Pennsylvania,  western'.. 

Rhode  Islands 

South  Carolina 

Orangeburg 

Darliiigtoni 

Greenville... 

Spartanburg 

Aberdeen 

Deadwood 

Pierre 

Sioux  Falls 

South  Dakota 

Rapid  City 

18          12.4 

Footnotes  at  end  of  table. 
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1972  TRIALS  AND  TRIAL  DAYS,  PLACES  OF  HOLDING  U.S.  DISTRICT  COURT— Continued 

Locations  with  and  those  without  federally  owned  court  facilities  shewing  number  of  trinls  and  trial  days  at  each  court 
location,  as  reported  by  the  clerks  of  court  for  the  fiscal  year  1972.  All  listed  places  of  holding  court  are  in  separate 
divisions  except  where  otherwise  noted.) 


Court  locations  with  federally  owned 
court  rooms 


District 


Number  of  Number 

judgeships  Places  of  holding  of  trials 

June  30,  court— 28  U. B.C.,  fiscal  year 

1972  ch.  5  1972 


Court  locations  without  federally 
owned  court  rooms 


Number 

Total    Places  of  holding        of  trials  Total 

trial    court— 28  U.S.C,     fiscal  year  trial 

days    ch.  5                              1972  days 


Tennessee,  eastern. 


Tennessee,  middle. 


Tennessee,  western  w. 
Texas,  northern 


Texas,  eastern. 


Texas,  southern. 


Texas,  western. 


Utah 

Vermont  2. 


Virginia,  eastern  2. 


Virginia,  western  2. 


Washington,  eastern"... 

Washington,  western  "... 
Footnotes  at  end  of  table. 


Chattanooga. 
Greenville... 

Knoxville 

Winchester.. 


2  Columbia.. 
Cookeville. 
Nashville.. 


3     Jackson.. 
Memphis. 


Abilene 

Amarillo 

Dallas , 

Fort  Worth... 

Lubbock 

San  Angelo.. 
Wichita  Falls. 


Beaumont. 
Marshall.. 

Paris 

Sherman.. 
Texarkana. 
Tyler 


Brownsville... 
Corpus  Christi. 

Galveston 

Houston. 

Laredo 

Victoria 


Austin 

Del  Rio 

El  Paso 

Pecos 

San  Antonio. 
Waco 


2     Ogden 

Salt  Lake  City. 

2      Brattleboro... 

Burlington 

Montpelier 

Rutland 

Windsor 


Alexandria 

Newport  News. 

Norfolk 

Richmond 


Abingdon 

Big  Stone  Gap. 
Charlottesville. 

Danville 

Harrisonburg.., 

Lynchburg 

Roanoke 


m  Richland... 
Spokane... 
Walla  Walla. 
Yakima 


3H  Bellingham. 

Seattle 

Tacoma 


91  141.6 

45  60. 0 

74  72. 7 

14  24.3 


12 

14 
154 

40 
164 

3 

28 
159 
29 
29 
3 
16 

72 

23 

5 

9 

18 
31 

45 
34 
18 
200 
37 
12 

34 
7 

81 

3 

128 

9 

6 
63 


17.0  . 
15.0 
191.1 

58.4 
337.3 

2.3 

46.0  . 

348.9 

68.4 

71.0 

5.0 
22.6 

116.7 
53.5 
7.8 
22.1 
17.6 
53.8 

68.5 
76.0  . 
19.1 
432.  0 
34.6  , 
11.3 

51.4 
10.0  , 
74.2 
6.1 
112.0 
26.5 

7.0 
144.0 


Dyersburg. 


4.8 


Midland-Odessa... 


17 


42.0 


—  —    St.  Johnsbury. 

41        57.8 

10         4.9 

14       39.6  


166 

40 
178 
124 


211.0 
35.6 

240.0 
98.6 

8.0 


3 
5 
8 
6 
27 

2 
55 


6.0 

5.0 

10.0 

14.2 

29.1 

3.0 
84.8 


10.5 


121 
50 


251.4 
110.5 


978 

1972  TRIALS  AND  TRIAL  DAYS,  PLACES  OF  HOLDING  U.S.  DISTRICT  COURT— Continued 

[Locations  with  and  those  without  federally  owned  court  facilities  showing  number  of  trials  and  trial  days  at  each  court 
location,  as  reported  by  the  clerks  of  court  for  the  fiscal  year  1972.  All  listed  places  of  holding  court  are  in  separate 
divisions  except  where  otherwise  noted.) 


Number  of 

judgeships 

June  30, 

1972 

Court  locations  wi 
court 

ith  federally 
rooms 

owned 

Court  locations  without  federally 
owned  court  rooms 

District 

Places  of  holding 
court— 28  U.S.C, 
oh.  5 

Number 

of  trials 

fis:al  year 

1972 

Total 
trial 
days 

Number 
Places  of  holding        of  trials         Total 
court— 28  U.S.C,     fiscal  year          trial 
ch.  5                              1972         days 

West  Virginia  northern  2 

23^ 

3 

1 

1 

1 

1 
3 

2 

i  Clarksburg  .. 

Elkins.  .     

49 

4 
5 
7 
4 

6 
10 
46 
22 

64 
5 

27.3 
13.0 
10.9 
12.0 
6.0 

11.9 
15.0 
77.3 

46.0 

165.5 
6.6 

Fairmont 

Martinsburg 

Paikersburg 

Wheeling 

Beckley.. 

Bluetield 

Chaileston 

Huntington 

Milwaukee , 

Eau  Claire 

La  Crosse 

West  Virginia,  southern  2. 

Wisconsin,  eastern  ^ 

Wisconsin,  western  2 

Lewisburg... 

Oshkosh.. 

Greenbay 

Madison 

Superior 

74 

118.1 

Wausau 

Wyoming'.. 

Casper 

Cheyenne.. 

Evanston  .. 

1 
52 

5.0 
95.2 

Sheridan 

Lander 

Canal  Zone" 

A  neon 

19 

104 
41 

38 

'. "78" 

84 
57 

11.8 
55.9 
33.5 

59.5 

""i55.'5' 

97.8 
65.3 

(Balboa  Div.) 

Cristobal 

Agana 

Ponce 

San  Juan 

Charlotte  Amalie. 
Christiansted 

•Guam-20 

Puerto  Rico  2       

Mayaguez                

Virgin  Islands 21 

Frederiksted 

'  Huntsville  and  Decatur  are  both  in  the  northeastern  division. 

2  Districts  have  no  statutory  divisions. 

3  Not  a  statutory  place  of  holding  court. 

«  A  rovingjudga  serving  two  or  more  districts:  The  districts  of  Eastern  and  Western  Arkansas  and  Eastern  and  Western 
Missouri  all  have  two  roving  judges  which  are  not  shov/n  fractionally. 

5  Altered  courtroom  b'-ing  used  by  referee  in  bankruptcy. 

«  Peoria  and  Rock  Island  are  both  in  the  northern  division.  Quincy,  Alton,  and  Springfield  are  in  the  southern  division. 

"  Hammond  and  Lafayette  are  both  in  the  Hammond  Division. 

*  Dubuque  and  Waterloo  are  both  in  the  eastern  division.  Fort  Dodge  and  Mason  City  are  both  in  the  central  division. 

'  Federal  building  leased  to  city.  Federal  court  to  be  granted  use  of  courtroom  when  nesded. 

10  The  middle  districtof  Louisiana  was  created  by  Public  Law  92-208,  approved  Dec.  18, 1971  and  effective  Apr.  16,  1972. 
Data  is  presented  for  this  new  district  for  the  entire  fiscal  year. 

"  Cumberland  and  Sault  Ste.  Marie  are  now  occupied  by  noncourt  agency. 

'2  Detroit,  Port  Huron,  Flint,  and  Ann  Arbor  are  in  the  southern  division.  Bay  City  is  in  the  northern  division. 

13  Grand  Rapids,  Kalamazoo,  and  Lansing  are  in  the  southern  division.  Marquette  and  Sault  Ste.  Marie  are  in  the  northern 
division. 

"  Cleveland,  Youngstown,  and  Akron  are  in  the  eastern  division  and  Toledo  and  Lima  are  in  the  western  division. 

"  Columbds  and  Steubenville  are  both  in  ihe  eastern  division  and  Cincinnati  and  Dayton  are  both  in  th?  western  division. 

18  Memphis  and  Dyersburg  are  both  in  the  western  division. 

1"  Walla  Walla  and  Yakima  are  both  in  the  southern  division. 

'^  Seattle  and  Bellingham  are  both  in  the  northern  division. 

'»  Established  by  the  Csnal  Zone  Code,  48  Stat.  1122. 

■">  Established  by  the  act  of  Aug.  1,  1950,  38  U.S.C.  1424. 

21  Established  by  the  act  of  June  22,  1936,  48  U.S.C.  1405X. 
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TIME  SPENT  IN  ARRAIGNMENTS,  MOTIONS,  AND  SENTENCING  AND  NUMBER  OF  PRETRIALS  HELD, 

FISCAL  YEAR  1972 


District 


Total  days 


Days  per 

judgeship 


Total  pretrials 


Pretrials  per 
judgeship 


Alabama: 

Northern 

Middle 

Southern... _. 

Alaska 

Arizona 

Arkansas: 

Eastern 

Western 

California: 

Northern 

Eastern 

Central 

Southern 

Florida: 

Middle 

Southern 

Georgia,  northern 

Indiana: 

Northern 

Southern 

Kansas 

Louisiana,  eastern 

Massach  usetts 

Michigan: 

Eastern 

Western 

Minnesota 

Missouri,  western 

New  Hampshire 

New  Jersey 

New  York: 

Northern 

Eastern 

Western 

North  Carolina,  eastern. 

Oklahoma,  northern 

Oregon 

Pennsylvania,  middle... 

Puerto  Rico _ 

South  Carolina. ._ 

Tennessee,  eastern 

Texas: 

Northern 

Eastern 

Southern 

Western 

Virginia: 

Eastern 

Western 

Washington,  western 

Wisconsin,  western 


284 

71 

1,213 

303 

34 

17 

156 

78 

26 

13 

215 

108 

40 

20 

11 

6 

213 

43 

135 

27 

46 

23 

136 

68 

21 

11 

174 

87 

609 

55 

996 

91 

108 

36 

71 

24 

649 

41 

486 

30 

345 

69 

49 

10 

161 

27 

437 

73 

319 

46 

599 

86 

153 

26 

336 

56 

67 

22 

573 

191 

129 

32 

449 

112 

131 

33 

9 

2 

167 

19 

2,407 

267 

224 

37 

112 

19 

94 

9 

2,854 

285 

44 

22 

443 

222 

173 

43 

393 

98 

89 

22 

408 

102 

23 

23 

176 

176 

258 

29 

449 

50 

91 

46 

22 

11 

555 

62 

820 

91 

82 

27 

49 

16 

50 

17 

51 

17 

39 

23 

177 

106 

101 

34 

882 

294 

94 

24 

229 

57 

76 

25 

283 

94 

105 

21 

269 

54 

55 

18 

338 

113 

157 

26 

183 

147 

61 

20 

433 

144 

214 

27 

1,059 

132 

442 

88 

149 

30 

272 

45 

709 

118 

68 

34 

251 

126 

160 

46 

281 

80 

33 

33 

166 

166 
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Appendix  d 

TRAVEL  EXPENSES  OF  JUDGES  IN  WESTERN  DISTRICT  OF  VIRGINIA,  FISCAL  YEAR  1972 


Name  of  judge 


Period  of  travel 


Total  days 
in  travel 


Expenses 


status  Transportation      Subsistence 


Total 


Hon.  Ted  Dalton July  1, 1971  to  June  30, 1972.... 

Hon.  H.  Emory  July  6, 1971  to  June  21, 1972.... 

Wiaener,  Jr. 


33     $173.92     J884.88     $1,058.80 
96     1,538.42     2,375.00     3,913.42 


129 


1,  712. 34     3,  259.  88 


4, 927.  22 


NOTE.— Statement  does  not  reflect  the  cost  of  travel  on  intercircuit  assignments. 

(980) 


c/> 

CO 

Cl 

< 

K 

1- 

^ 

o 

™ 

ce 

1- 

o 

< 

q: 

Z3 

o 


X 


E    Q. 


C3 


a: 

X      2 

I— I      ^ 

s    < 
<1    i 


o 

c/) 

I— 
a: 

ZD 

o 
o 

t- 
o 

o: 

co 

o 

CO 


> 


^f  a>ir> 

CNj  c\j  r^ 

CO 


o  2 

M    TO 


**  CT>  ^3-     ^ 
CSJCSJ  oo       ^■ 

fee- 


Ln  m  ^ 
be-      (X3 


fee- 


^  ^  CT>  CD  CM 

loct)  csj  u:?  CT> 
oi  r-^  ro  CNJCTi 

COCD  to  'S-  CNJ 


■^CSjTi-COcO 


^odcNJcsjtrJ.— <cgocvJ 


CM  .— 1  CNJ  CO  CO  ^- CO         .— 


OOOOcZ)Ocy>oO 

r^ooOcjOoooc) 

CT>LOCzJLOl-nCT>aJOo''LD 
a>         ^  f^  O  f*3  CM  LO  «— t 


CTl^O-^f^'^LOO^CO 

^COCvjf^'— 'CMcsjCMti: 
CSjOOCM'^tD*3-,:j-000 
CM        .—«•—'»-' f^  CO  r-*  CM 


tOO'^'— ••— 'C^x^j-TJ^CM 


CO^HCOCMQO-^i-CNjr^CM 
CM         CO'^CM         CM^H 


<a 


ro  3  TO  nj 


O   TO 

i- 

09 

O    ™ 

U. 

J*: 

u 

O-      • 

o 

E  w 

b 

? 

< 

rcr:r  TO 

.'^ 

«3-  to  (C 
^^  CO  ITS 
—.000 


LrtooOOC^CJOrotDS 
«> ,— ( .— 1  ^- Csj  ^- CO        ,-M 


LOoOOoooSS 

S;  2  |£i  g  o  irj  in  tv7  tNJ 


OooOOOoo°^g 

oou3<£)ai<ncri<T>?rln 


C^fCMCMCM_,^fvj^^^_^ 


—  <^— '  =  c7>'a-«  — _ 


o  ro  ^ 
<2 


.EE 

J3    TO  - 
TO   TO 


e 

•a 
c 


CO  ^ 


o 

a. 


;ss    s 


(981) 


982 


o 

I 


01 

en 

r- 

a> 

X 

oooc\jir>^C5^i00^orsic3u^C)eNj.-<Csjr^csi-*cvjir>^-poe3£TMrnx>^*o^r— <oc30^ 


fe 

^ 

cu 

-a  o) 

d 

E=  tt 

z 

CO 

1- 

< 

1- 

=. 

"^ 

o 

o 
1— 

a: 

o 

< 

o 


< 


C3 


O 


o 
o 

o 

a 
CO 


i 

Z 


2 

> 
u. 
S 
ui 
O 


«    I         oj 


I—  Q.— 


oo  — I  to 


r-^oj  -a- 
CO  ^^ 


ld  00  m  CM  .— I       ro  o") 


rorsjrsicsic\Jr-»(NjcNJ-^ 


^-  C3  — • .— «  o  m 
^3-  ^T  I —  r-*  U3  oo 


CM  .— .  ^—  r-l  CSl   r-^ 


^<30r^u^0Ln— -c>o^^^cx>CDCMpo^i^(Oc^cou^^^c*-cMcvJ«3■CM■— 'r^«--'O^CiCNir--CDoo<^rM 


^fa^;or-«.aSrncMt^^-'^o^'~'^^^^^*"^^^^-Of^-^t^<^CT>i--«^^Hp-..^ocMoo— ^^LrttDCM.— *CMto 
—•  —  ___.—  -^»,^— .  — .n-i^.A,AM>,^_^/>A  /^»  .y->  » .  ^  .M  ^  ^  ^^  r— «  o  to  »^  CM  to  C5  oc  to  r 

•— ■CM'S-CM— H^rCMCM  —  CM 


op-^^-'*-.r-»;i:)-'^:ou^o^ccc3-^f^coinooa^"d-coa>Lr)cMCT>ini —  oir-*oto»5rcMto<c;occor-^ 

^-HCM^         CMO^         —         ^— .— -rOtOCO         ^^^  ^00  ^- 


aSocM-^T^cMirirNJVu^i-rioi-rjf^totocMCDLn— -t^rop —  "la-OLrJ^cn^uSroo^cMoirSoo 

p^O.— t^a-r— .1 —  trtr*.r^Lnr^i^''=3-totOu^ooic>tor*^r^jLOCMLr)r^ooc3r^OCT>c*JirjCMu^Lfi 

^^ -^  ?5j  .— •  CM  ^r  CM       ,-,,-.  ,g-  CD  t-H  CO ,_ ,— ■  _i  _i  _ 


CDO<J5C30C:5C30 
CDO'-OOOOO-— 

Csir^CJtototooo 


C3O0^C^55^^^^C^°0"^^^'^f^i-^^*'^'t3OOO00CDCD00OC3OrD 

(3cTi— ^<J3'^cD*^'^oOLni-r.c>mcMCM^3-oo<^*^— '^rOLn.— 'OooocM 
oW  — Ir-v^rootoo^tor-~o^«— tcscMr-^otOLTJc^' — 'cooooro^cvitocNJco 

00CMCOCVJ'^00tO00n00*T00fO00Ol^rCMCMf^CO^0O'^f^'^i-nLft^-CM 


5  = 

Q.5? 


■^OCMOCD^HCMO'^^-C^f^'"*'^^^'^^^^'"''^^'^^'— 'O^^^Cn^^C^*-*— ■CMCD'O^— tO 


cM«*cocM if^c^_^cNjcNj^:r^-^^oocD^a-cMC^CMcocMCMcncM.— «^^tr>^rtn»rjrou*j^rcM^^Lnc\i 


2  « 


00 


5  5        o^ 


2  UJ         I 


'  P  5^  E  E  6 


o  o 


ooSoo 


d  d  d— '42  d  5 
'     '     '  5  >     '2 

TOO)  «, 


UJCO 


=  ■^00 

2  C  w  c=  2  =  o 

5  °  °  :a  5  -=  "° 

rsj «1  M   cfl 


3U- 


;S5 


0}  > 

LU  — ,S 


< 
< 


-  m  " 


983 


'  Csi    |I 


2m  cvj  «3- 

CO         ^^ 


— t  en 
r-^  CO 


I- 


^^CO         CO 


^O;3r000O'0CDC3^CMCDO'VJ'Ti^r  I    I 

r-ood'— <i —  Lnocorootourjm^r'3-  i 

iri  rsj  00  -^  r^  CO  tr>  — ^  ^  u^'  o6  csj  CD  to  ■^  — •  ' 

r>»  in  ^  ld  r^  ^s- to  CD  to  <o  OD  ^^  r^ -Nj  •*  to  i 

r^  ^  csj  r-^  ^*- f>j  LTi  ro  in  ^^  — «  CO  in  c\j  in  CM  I 


to  en  "-Tin  ^ 
in  — *  cD—.^^ 


gf--ino 
■-^r^  oom 


cxnoooo— *om«=ftO'-omoo— "in 
—  oo'3-'3"mf^oo— rocy>m3ofO'-« 


to^inLninmfncDC*^oo'^if*ic~)'-n 
r^Lnr^r^^*^?-inuo<o— 'oo  — -Lnr^ 
cvj  CM  —«  — <      -^      a> 


^  -Njcsiin 


00— •— •— ^co-^— <— ^m^Mfo— »m 


"I 


CNi  — «  <v)  CSJ  CNJ 


CTic^'^Lnor^^^incvj^to— "no^in 

00<Tir*%(rjr..JtrJf^-JiO'NioofNJ— ^aS"^  — • 
--m--^,v^y3^-.'— ,f-500tnoo  — ■-^mm^r 
r^csio^cD-^cvicncooocNj— "ror^incvj— « 


^S'Lnin<^Lnr-iLnm^~jm(rD<r5m'vj— j^-j 
r —  '^r^(TDr*.ur>'^irvir3r^LnC5P^c^— 'in 


^*— •'vimCT>(T>oo''^oor^m  —  tOin^r*iD 


CSJCVir\JCM^-C\JC\J.-«CSJ-T-».— i-^CNiCVJ— lO 


—  ra  CO 

—  Ki  :^ 
0<3 


-2  - 


<- 


■;=  "^i 


.3:    .    .0    ' 

—»   ,_   <->   o   i_   o 

,0     -     -O     . 


■V) 


.oil 
'^.  II 
2ill 


S  II 


^  II 


^  II 


t/)       XI 


^"S     s 


984 


I 

</3 


00 

< 


O 


o 


o 


< 


o 


> 

UJ 
CO 


I     5 


o  o 

V)    TO 


g? 


I— 

o 

c 

o 

(O 

o 

z 

s-s 

ra 

q: 

O 

U) 

13 

V) 

O 

C/5 

1— 

□: 

=) 

o 

o 

1— 

•o 

o 

c 

ai 

CtO 

1— 

CO 

o 

:! 

00 

Ic 

o 


<o 


<3-       .       I       lO 
CM      <      •      'CO 


•—I       .— I ,— » ixi  CO  •— « — I  r^  *-« 


OOOOCOCOOOCMCNJO 


to*— •CVJCMCNJ^iirCSJ^tD.-HCM 


o>  <r>  r^  ^^  m  CD  **       oo 

O  C\J  CM  CM  t— * 


C>0  CD  oo  Ci  ^ 
O  r->  CM  t3  0>  CD  T— 

•cj- oS  r-^  CN  ^  o  «^ 
in .— t  iTi  to  ^  Lo  c^ 

to  CM  CM  r^ 


csT 


—•oo— 'Oo^ 


CT)  CM  en  PO  •—«•—«.— I 
^  CM 


:oo 


o  cs  O 


s 

5 


™     .£ 


J  OS  CO 


C    O   3 

oq:o 


985 


tD'*00Or0t0'^00'a-CDC3<DCnCT)Ln«3-LnC3 

CT»ojco^^^rv.coro      ro<-H.— i^rro*— '  cm 


CD  O)  to  o  (.D  **  ro 
^^  c^  •— ■  in  tn  m  ro 

*3-  -^  CNJ         CM  r^  _M 


oo  m  n  ^-  CM  cNj  in 


iCMCM 


tn  >— <  ^^  — ,  r^  C3  CNj  ro      r— . ,— .  r— 4 .— t ,— . .— I 


^-Lnc>-^irjO-r;^ni-noc3(3i-oLnLnLnLOC3 
oor^CDCor^orMCMCMOLnLncMr-^rN.cMCMLn 
CM       —I       <^ai^-^       ^^  ^^ 


i-ncz>:Njoo  —  -^tnooo^o^C3aicocMCD<T>c3a^ 
oo'd-TCoc;oooaT)uOLr)(^LOCMincMLO(^CM 
CM  «^^c\j 


1— ii— iT-tOt-HfOCM^OOOO'-H.-H.— lOOO 


^-CMmrocoroai-^— t'S-csjCM^-CMCM.— if-iCM 


CMtCLD         CMCMrOCMr-.^^^.COu^*-^CM^H^HT-t 


r-HLn-— "^rtia^^r^CNjCMCDr^to 

CM  "^^  ^r         ,— «  CM  .— t  ,-H  .— .  — <        — . 


CMCO^a-CMCMCOCMCMCMCMCMCM 


CDC5C30C3C^CZ)OCDLnCDC>»v-)Lr»^-*C!5Lnir) 

ou3000oooocninu^gtoIn§'-^S 

in  oi  Lri  f<  uri  Lri  irj  c^*  (ij  --^  CO  cm'     •,  X  ( o  tjn  a^  rri 

r^r^cM'^r--r-cMooLnoooo^;;^J:gS^^5 

•"•  •"■  in  .— «  CM  •— '  •— I .— « 


oooooooooooo^S^nooo 


LnLninLninLnm(3inLO^<^ 


tn  ^r  »— <  o  o  ^ 


r~.cvjcvjcvjr~i^cvjincsii-~inoi^55;tSKK 


CO 

Is 


5     3 

o 

CO     — ; 


cjcsCTJLnLncsjusoco— "O) 
5S:d"^22S^uD^u-J<rJodcj^ 

coco       <>^^  u3^0-^cr>OT 
CM         CM^^ 


CM^OOO^OOOOOOooCMCSOCDCM 


1— lu^Lnf-HfocoLncM.— tcocsj^-,_i,_,cv)CMCM.— I 


c  o 

o-o 


=  o  o  o 


OlOO 
COOl 


cDr-. 
Oco 


— •  in 

ro  CM 


■  O  2   C   CD   c      !  ° 


;<o 


<<:2 


J2  Q.I- 


o  to 

CO  CO 


03    CD 

EE 

bOOO 

trt     CO 

<rt  w 

ra  CTj 

3   =3 

C/) 

o  o 

to 

■  •  nj  i- 

■o 

«  c  c: 

TO 

Q.>\ 
<  O 

3  a. 


rat: 


■CO 


•=•0 


.Ms 


BOSTON  PUBLIC  LIBRARY 


3  9999  05995  281  0 


■  > 

I 


f 


